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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 



Hon. OLIVER WBNDBLL HOLMES, Circuit Justice.... Washington, D. G. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me, 

Hon. FREDERIC DODGE, Circuit Judge Boston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge vCoucord, N. H. 

Hon. CLARENCE HALE, District Judge, Maine Portiand, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rliode Island Providence, R. I. 

SECOND CIRCUIT 

Hon. LOUIS D. BRANDEIS, Circuit Justice Washington, D. 0. 

Hon. ALFRED C. COXE, Circuit Judge New York, N. Y, 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. EDWIN S. THOMAS. District Judge, Connecticut .New Haven, Conn. 

Hon. THOMAS I. CHATFIBLD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VEEDER, District Judge, E. D. New York Brooklyn, N. Y, 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hon. MARTIN T. MANTON, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZBL, District Judge, W. D. New York Buflalo, N. Y, 

Hon. HARLAND B. HOWB, District Judge, Vermont St. Johnsbury, Vt. 



THIRD CIRCUIT 



Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Philadelphla, l'a. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wilmlngton, Del.' 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmlngton, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. j] 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J." 

Hon. J. WARREN DAVIS, District Judge, New Jersey Trenton,' N. J*. 

Hon. J. WHITAKER THOMPSON, District Judge, E. 0. Pennsylvania... Philadelphla, Pa] 

Hon. OLIVER B. DICKINSON, District Judge, B. D. Pennsylvania Philadelphla,' Pa' 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg Pa" 

Hon. W. H. SBWARD THOMSON, District Judge, W. D. Pennsylvania Pittsburg, Pâ.' 

(V) 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. JETER C. PRITCHARD, Circuit Juûge Asheville, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Wasliington, D. C. 

Hon. CHAS. A. WOODS, Circuit Judge Marion, S. C. 

Hon. JOHN C. ROSE, District Judge, IVIaryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. Nortli Carolina Wiison, N. C. 

Hon. JAiVIES E. BOYD, District Judge, W. D. Nortli Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SIVIITH, District Judge, B. D. S. C Charleston, S. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C Greenville, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Richmond, Va. 

Hon. HENRY C1.AY McDOWELL, District Judge, W. D. Virginia Lyncliburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia... Pliiiippl, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia. ...Cliarleston, W. Va. 

FIFTH CIRCUIT 

Hon. JAMES CLARK McREYNOLDS, Circuit Justice Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. A, P. McCORMICK, Circuit Judge» Waco, Tex. 

Hon. RICHARD W. WALKER, Circuit Judge Huntsville, Ala. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabama Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama^ Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. WM. WALLACE LAMBDIN, District Judge, S. D. Georgia» Savannah, Ga. 

Hon. RUFUS E. FOSTBR, District Judge, E. D. Louisiana New Orléans, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss, 

Hon. GORDON RUSSELL, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas-* Austin, Tex. 

Hon. DUVAL WEST, District Judge, W. D. Texas" San Antonio, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. 0. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohlo. 

Hon. LOYAL E. KNAPPBN, Circuit Judge Grand Rapids, Mlch. 

Hon. ARTHUR C. DBNISON, Circuit Judge , Grand Eapids, Mlch. 

Hon. ANDREW M. J. COCHRAN, District Judge, B. D. Kentuoky MaysvUle, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. MIchigan Détroit, Mlch. 

Hon. CLARENCB W. SESSIONS, District Judge, W. D. MIchigan Grand Rapids, Mioh. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toledo, Ohlo. 

Hon. JOHN E. SATBR, District Judge, S. D. Ohio Columbus, Ohio. 

Hon. HOWARD C. HOLLISTBR, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.. Knoxville, Tenu. 
Hon. JOHN B. McCALL, District Judge, W. D. Tennessee Memphis, Tenu. 

SEVENTH CIRCUIT 

Hon. JOHN H. CLARKE, Circuit Justice Washington, D. C. 

Hon. FRANCIS E. BAKER, Circuit Judge Ooshen, Ind! 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, III. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, 111. 

Hon. SAMUEL ALSCHULER, Circuit Judge Chicago, 111, 

* Died November 2, 1916. < Resigncd December 12, 1916. 

' Died November 12, 1916, ■* Appointed December 21, xyl6, to succeed Thomas S. Maxey. 

•Died December 20, 1916. 
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Hon. EVAN A. EVANS, Circuit Judge Baraboo, Wig. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, B. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 
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Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madlson, Wis. 
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Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. WALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. KIMBROUGH STONB, Circuit Judge' Kansas City, Mo. 

Hon. JACOB TRIBBER, District Judge, E. D. Arkansas Llttle Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REBD, District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa lowa City, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas..... Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minneapolis, Minn, 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri.. .Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon. CHARLES P. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge. E. D. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrie, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah Ogden, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKBNNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTELLB, District Judge, Arizona Tucson, Arlz. 

Hon. BBNJ. P. BLEDSOE, District Judge, S. D. Calilornia Los Angeles, Cal. 

Hon. OSCAR A. TRIPPET, District Judge, S. D. California Los Angeles, Cal. 

Hon. WM. C. VAN FLBET, District Judge, N. D. California San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. Calitornla San Francisco, Cal. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. GBO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Waah. 

Hon. EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hoa. JBRBMIAH NETERER, District Judge, W. D. Washington Seattle, Wash. 

•Appointed December 21, 1916. 
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UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



CINCINNATI, N. O. & T. P. HT. CO. v. THOMPSON. 

(Circuit Court of Appeals, SIxth Circuit October 12, 1916i.) 

No. 2697. 

1. Master and SEBVAirr ®=9288(1) — Questions fob Coubt — Wkioht of Evi- 

dence. 

The court eannot as a matter of law déclare that a servant assumed a 
rlsk, where there is any substantial évidence that he dld not. 

[EM. Note. — For other cases, see Master and Servant, Cent Dlg. §{ 
1068, 1069, 1087, 1068; Dec. Dlg. <S=>288(1).] 

2. Masteb and Sebvant <S=>217(1) — Injubies to Servant — Assttiiftion o» 

RiSK. 

For a servant to assume the rlsk, It must appear that he had knowledge 
of the defeetlve condition out of whlch the rlsk arose and appreclated 
the danger arlslng therefrom. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. { 574 ; 
Dec. Dlg. <S=217(1).) 

Z. Mastm and Servant «8=9217(4) — Injuries to Sbbvaiît — AESuumon or 

RiSK. 

Where a brakeman allgbting from a movlng train stepped on a large 
pièce of slag, tumed hls foot, and fell under the train, he assumed the 
rlsk of injury, though he dld not know of the présence of the partleular 
pièce of slag, if he knew that there were slmllar pièces of slag in the 
yards. 

[Ed. Note. — For other cases, see Master and Servant Cent. Dig. | 
577 ; Dec Dig, «=»217(4).] 

4. Masteb and Servant «=»217(5) — ^Injubieb to Sebvant — Assuuftion of 

RiSK. 

An employa assumes rlsks attributable to hls employer's négligence, 
where tbey are plalnly observable though he dld not know of them. 

{Ed. Note. — For other cases, see Master and Servant Cent Dlg. { 578 ; 
Dec. Dig. <S=»217(5).] 

5. Masteb and Servant «=>217(5) — Injubies to Servant — Assumption of 

KiSK. 

Though a brakeman, who was Injured when he stepped on a large pièce 
of slag in alighting from a movlng train, dld not know of the présence 
of pièces of slag of that size, he assumed the rlsk, where the présence of 
such slag was plainly observable, for la such case knowledge is Imputed to 
hlm. 

[Ed. Note. — For other causes, see Master and Servant Cent Dig. $ 578; 
Dec. Dig. «=217(5).] 
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6. Masteb akd Sibtaitt «=>217(6) — Injueibs to Skevant— Assumption of 

BiSK. 

A braketDan alightlng from a movlng train does not assume the risk of 
Injury from the présence of pièces of slag on the roaabed because ordl- 
narlly prudent persons would hâve otiserved the présence of the slag be- 
fore allghtlng. 

[Ed. Note.— For other cases, see Master and Servant, Cent. DIg. S 5T8; 
Dec. Dlg. <&=>217(5).] 

T. Masteb and Sebvant «=s>217(1), 234(1) — Injuries to Sbbvant — Conteibu- 

TOBT NBOUaiWCE — ^ASSUUITION OV RiSK. 

The défenses of contiibutory négligence and of assumptlon of rlsk are 
entlrely distinct, and one may exlst wlthout another; knowledge of the 
risk actual or imputed belng essential to the existence of assumptlon of 
rlsk, while not to contrlbutory négligence whlch merely deals wlth the 
négligence of the servant 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. {{ 
674, 706; Dec Dlg. «»217(1), 234(1).] 

& Masteb and Sebvant «=9217(4) — ^Injttbies to Sebvant— Assuuftion ot 
Bise. 

That a brakeman, Injured when he stepped on a large pièce of slag In 
allghtlng from a movlng train, knew that there were smaller pièces of slag 
on the roadbed, does not as a matter of law establtsh that he assumed 
the rlsk of injury from the présence of such larger pièces, for the danger 
from them must be deemed substantiaUy greater than the danger from 
the smaller ones. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. | 677 ; 
Dec. Dlg. <S=»217(4).] 

9. Masteb and Sebvant «=»217(4) — ^Injubièb to Sebvant — ^Assuhption of 

Bise. 

As the doctrine of assumptlon of risk nécessitâtes a knowledge of the 
conditions of the risk whlch can be galned from pure observation, the 
brakeman cannot be held to hâve assumed the rlsk of injury from the 
présence of large pièces of slag, on the theory that their présence mlght 
hâve been Inferred from the présence of smaller ones, partlcularly where 
the rallroad company had provlded for the removal of large pièces of 
slag. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. { 677 ; 
Dec. Dlg. <e=»217(4).] 

10. IdASTÉB AND SEBVANT «^»288(8)^-InJTTBIES TO SEBVANT — ASSUMFIION OV 

Risk. ' 

Whether a brakeman, injured when he stepped on a large pièce of slag 
in allghtlng from a movlng train, assumed the rlsk of injuty therefrom, 
held under the évidence for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. i 1074; 
Dec Dig. <S=9288(8).] 

11. Masteb and Sebvant «s>217(5), 234(3) — Injubies to Sebvant — Aasvue- 

tion of Rise. 

That a brakeman, injured In stepping on a pièce of slag as he alighted 
from a movlng train, mlght hâve seen the slag before he alighted, does 
not put in opération the doctrine of assumptlon of risk, but affects the 
issue of contrlbutory négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. ({ 678, 
709; Dec. Dlg. «=>217(5), 234(3).] 

In Error to the District (>»urt of the United States for the Eastem 
District of Tennessee; Edward T. Sanford, Judge. 
Action by S. E. Thompson against the Cincinnati, New Orléans & 
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Texas Pacific Railway Company, removed from the state court. There 
was a judgment for plaintiff, and défendant brings errer. Affirmed. 

H. M. Carr, of Harriman, Tenn., for plaintiff in error. 

W. T. Kennerly, of Knoxville, Tenn., for défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and 
COCHRAN, District Judge. 

COCHRAN, District Judge. This was an action on the fédéral 
Employers' Liability Act (Act April 22, 1908, c. 149, 35 Stat. 65 
[Comp. St. 1913, §§ 8657-8665]), removed to the lower court from 
the state court where it was brought. No question as to the right 
of removal has been made there or hère. It resulted in a judgment 
for plaintiff for $3,000. 

The plaintiff was head brakeman on a freight train on defendant's 
railroad, which, on August 24, 1911, was running from Oakdale, 
Tenn., to Danville, Ky., and was an experienced employé. In its 
course the train stopped at Oneida, Tenn., to fill out with other cars. 
The railroad, at that point, runs north and south, and has two main 
tracks. North-bound trains take the east, and south-bound the west, 
track. The freight dépôt is north of the passenger dépôt, and a pub- 
lic road crosses the railroad at right angles between them. The former 
is on the east side, and the latter on the west. The train was north 
bound and on the east track. It reached Oneida about noon. Plain- 
tiff was riding on the engine. As the train was slowing down, he 
alighted on the left or west side between the two tracks. It was then 
running about 6 or 8 miles an hour. The place at which he so alighted 
was 20 or 30 yards north of the road crossing and almost opposite or 
even with the freight dépôt. The caboose was about this place when 
the train came to a stop. His purpose in so alighting, according to 
his testimony, was to inspect the under parts of the cars as they 
passed him. The rules of the company made it a part of his duties 
to make such an inspection whenever he had a chance. There was 
évidence tending to show that he could do this, remount, and go back 
to the head of the train to handle signais whilst the conductor left 
the caboose and went to the freight dépôt for waybills and re- 
turned. In alighting he jumped or stepped on a loose pièce of fur- 
nace slag the size of a man's two fists or a cocoanut. It or a similar 
pièce was introduced in évidence as Exhibit No. 1. It "kinder rolled" 
under him and pitched him head foremost. He fell on ail fours, and 
his right foot, going under the cars, was crushed so that it had to be 
amputated. 

The négligence complained of was permitting this pièce of slag to be 
there. There were three trials. The first resulted in a verdict for the 
plaintiff for $3,000. This was set aside on the ground that it was 
against the weight of the évidence. The particular in which it was 
held to be so was as to plaintiff's purpose in alighting. It was held 
that the weight of the évidence was that his purpose was to go to a 
refreshment stand west of the passenger dépôt and get a bottle of 
béer, and hence that, when injured, he was not in the Une of his duty. 
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The second was a mistrial. The jury could not agrée. And the third 
resulted in a verdict for $5,000. The plaintiff remitted $2,000 of this 
to keep the court from setting it aside. This it would otherwise hâve 
done on the ground that the plaintiff had been guilty, as a matter of 
laviT, of contributory négligence, and the jury had not made sufficient 
allowance therefor. 

The errors assigned and argued are the refusai of the court to give 
a peremptory instruction to find for the défendant, at the close of ail 
the évidence, and its refusai to give a certain other instruction asked 
for by it. 

The ground upon which it is claimed that défendant was entitled to 
a peremptory instruction is that, under the évidence, plaintiff had, as 
a matter of law, assumed the risk of defendant's négligence in relation 
to the pièce of slag which was the cause of his injury. Judge San- 
ford in stating, in his charge to the jury, what was essential to make 
out the défense of assumption of risk, said : 

"It is not essential • * • that thé plaintiff knew of this particular 
pièce of slag; it is sufflclent if he knew that there was loose slag there on 
the ground In sizes and in sueh condition as to render the use of that ground 
there for the purpose of allghting from the train a dangerous use. If he 
knew there was loose slag there, and if he knew that would render the allght- 
ing from a train by a brakeman a dangerous thing to do, and if slag of this 
kind, dangerous slag— If it was dangerous— had been there so long, aud he 
had such means and opportunity of seelng it that a reasonably prudent per- 
son would hâve understood the danger and appreciated the danger resulting 
from that situation, and he then continued to work for the railroad as a 
brakeman and used this yard in that way, then it bas made out its défense, 
and there can be no recovery in this case." 

If this statement was correct, it would seem, as a matter of law, 
plaintiff had assumed such risk and défendant was entitled to the per- 
emptory instruction; for plaintiff, in his testimony, admitted that he 
knew that there were loose pièces of slag where he alighted of suffi- 
cient size for it to be dangerous for him to step on one of them. He 
testified : 

"In my service there, going about over the yards, from tlme to time, prior 
to the accident, I saw that loose slag was lying there between the tracks. It 
was perfectly plaln for me or anybody else to see, and. In gettiug ofC of thèse 
trains at Oneida, I, as a rule and practice, at ail times, avoided stepping on 
those loose pièces of slag lylng there. No one would step on them on purpose. 
* • * I dldn't know there were any pièces there as large as the one I 
stepped on. There were small pièces there. I knew it would be dangerous 
to step on any kind of a pièce of slag, even if it was only one-half as large as 
Exhibit No. 1. I knew it would be dangerous and liable to throw me. ïhey 
would not be as liable to throw me as this pièce, but it would be dangerous 
just the same. • ♦ * It would be dangerous to step on a pièce of slag 
of any size." 

As to the size of the pièces of slag which he knew were there, his 
testimony was that they were a "good deal smaller" than the exhibit 
and "anywheres from the size of a hen egg, some smaller and some 
larger," ând, again, that they were of the "size of a hen egg, or some- 
thing like that, down to most any size, something like a grain of corn 
or a bird shot." 
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He further testified that, because of such knowledge on hîs part, 
he did not alight immediately from the engine, but stood on the step, 
within a foot of the ground, looking at the space between the tracks, 
and that, as he rode along, he saw loose slag and picked out a smooth 
place to step on, and after he had done so, he "looked up at the fire- 
man for sorae purpose and passed by this smooth place and then 
stepped ofif of the engine without again looking at the ground to see 
where" he "was going to alight." 

His conduct in alighting without looking again was characterized 
by Judge Sanford as "great contributory négligence," and because 
of it the remission of the $2,000 was required; and he testified that 
the pièce of slag on which lie stepped was plainly observable at least 
20 feet before it was reached. 

Furthermore, Judge Sanford in his charge to the jury expressed the 
opinion that as a matter of fact plaintiff had assumed the risk, and 
this seemingly even though the law required that, in order to this, plain- 
tiff must bave known the exact condition of the yard. He said: 

"Speaking a moment about the facts in this case, it is very hard for me 
to see that this man was not getting down to get that béer. It is hard for nie 
to understand why he should hâve gotten down at tliis particular place unless 
he was getting down to get béer ; and it loolis to me, as a questioji of fact, 
as though the condition of that yard was known to him, and lie assumed the 
risk in this case, under the weight of the proof in this case. That is the 
way it looks to me, but that is not a matter for me to détermine." 

And in overruling the motion for new trial he thus expressed him- 
self : 

"In my opinion the weight of the évidence shows such a state of facts 
as niakes the risk of injury to the plaintifC from the slag between the tracks 
of substantially the slze and character as the pièce on whlch he struck, one 
which the plaintiff assumed." 

When he acted on the motion, his conception of the law had changed 
from that expressed in his charge to the jury as above quoted. His 
then conception he thus expressed : 

"I do not think that the knowledge of danger of a certain kind and degree 
can be said, as matter of law, to involve the assumption of a similar kind 
materially greater in <legree." 

It was with this view of the law that he thus held that the weight 
of the évidence favored the position that plaintiff had assumed the 
risk. 

He was led to overrule the motion so far as the question as to plain- 
tifif's being in the line of his duty when he was injured by the con- 
sidération that this was the second time a jury had found in his favor 
as to this ; and, so far as the question of assumption of risk, largely 
by the considération that the last was the first of the three trials at 
which défendant had urged this défense. At the other two it had con- 
tested plaintifif's claim that it had been négligent in relation to the slag. 
He stated, in his opinion overruling the motion, that on those trials 
there had been "great conflict in the évidence on the question as to 
the présence of loose slag in between the railway tracks in defendant's 
yard," and that "in neither of thèse trials was the défense of assump- 
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tion of risk relied on. In the présent trial, however, the défendant, 
in effect, abandoned its effort to show reasonable diligence in furnish- 
ing a reasonably safe place and rested its main défense upon the prop- 
osition that the condition of the yard in regard to loose slag between 
the two tracks was so well known to plaintiff and so apparent that the 
risk thereof was assumed by him." 

The défendant, no doubt, was led to pursue this course by the con- 
sidération that, though, by so doing, plaintiff would be enabled to 
shun Scylla, i. e., a failure to make out a case of négligence against 
défendant, he would fall into Charybdis, i. e., make such an obvious 
case thereof that it would be entitled to a peremptory instruction on 
the ground of assumed risk. Thus it was that it determined, like 
B'rer Rabbit, to "lay low" and let plaintiff hâve his own way as to 
the material conditions of the portion of the yard at Oneida where 
he alighted, then and theretofore, helping out by cross-examination of 
plaintiff's witnesses as to this particular. It, perhaps, was in pursu- 
ance of this policy that it refrained from introducing witnesses whose 
dépositions it had taken, possibly introduced on the former trials, one 
of whom, at least, was familiar with those conditions. And it must 
be said that apparently plaintiff did not come far short of thus putting 
himself oiit of court and, if the case had been submitted on his évi- 
dence, possibly he would hâve succeeded in so doing. 

[1-5] We face then the question which this case présents for our 
détermination, i. e., whether, as a matter of law, plaintiff had assumed 
the risk of the defendant's négligence, of which he complains. The 
meaning of this question is, not whether the weight of the évidence 
was to the effect that he had so donc, but whether there was any sub- 
stantial évidence to the effect that he had not. For, only in case there 
was no such évidence can it be said that as a matter of law he had ; 
and in disposing of it we are conscious that we bave to be on our 
guard in a certain particular. 

In the case of Butler v. Frazee, 211 U. S. 459, 29 Sup. Ct. 136, 53 
L. Ed. 281, Mr. Justice Moody noted the fact that modem thought 
is against the défense of assumption of risk, and stated that there was 
"a notorious unwillingness" on the part of juries "to apply the rule." 
The particular in which we feel that we should be on our guard is to 
see to it that there is no unwillingness on our part to enforce this rule, 
and that we are not to be led thereby into any insincere argumentation 
to deny défendant the benefit of it. 

There are several propositions in this connection as to which there 
ought to be no controversy. Some of them favor plaintiff, and some 
défendant. It will help if we first dispose of them so that the single 
question on which the case hangs may be seen in ail its nakednass. 
Those that favor défendant are thèse : It is trite that two things are 
essential to make out the défense, to wit, knowledge of the defective 
condition out of which the risk arose, and appréciation of the risk 
arising therefrom. Thèse two, indeed, may be reduced to one, i. e., 
knowledge of such condition and of such risk. In the case of Chicago 
& E. R. Co. V. Ponn, 191 Fed. 682, 112 C. C. A. 228, Judge Hollister 
said that the word appreciated "does not mean more than actual knowl- 
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edge. It does not mean less." Hère, there can be no question that 
plaintiff appreciated, i. e., knew, the risk. The quotation heretofore 
made from liis testimony contains an express admission that he did. 
The only possible question Is whether he knew the conditions out of 
whicli the risk arose. 

Again, it is not essential that plaintiff knew that the particular pièce 
of slag, stepping on which caused his injury, was there. It is suffi- 
cient if he knew that such slag, 1. e., slag of that character or slag sub- 
stantially as large and as dangerous as that pièce, were lying loose 
in and about the place where he alighted. 

And again, his déniai of such knowledge is not merely not conclusive 
of the question. It may be of no value whatever in determining it. 
Notwithstanding such déniai, it may be that it should be taken that 
he did in fact hâve such knowledge. 

In the case of Chesapeake & Ohio Ry. Co. v. Proffitt, 241 U. S. 
462, 36 Sup. Ct. 620, 60 L. Ed. 1102, Mr. Justice Pitney said that the 
employé was "not to be treated as assuming a risk that is attributa- 
ble to the employer's négligence tintil he becomes aware of it, or it 
is so plainly observable that he must be presumed to hâve known of 
it." Language to the same effect may be found in numerous décisions 
of the Suprême Court. Washington & G. R. R. Co. v. McDade, 135 
U. S. 554, 573, 10 Sup. Ct. 1044, 34 L. Ed. 235; Choctaw O. & G. 
R. R. Co. V. McDade, 191 U. S. 64, 68, 24 Sup. Ct. 24, 48 L. Ed. 
96; Butler v. Frazee, 211 U. S. 459, 467, 29 Sup. Ct. 136, 53 L. Ed. 
281 ; Schlemmer v. Bufïalo R. & P. Co., 220 U. S. 590, 5%, 31 Sup. 
Ct. 561, 55 L. Ed. 596; Texas & Pacific R. R. Co. v. Harvey, 228 
U. S. 319, 321, 322, 33 Sup. Ct. 518, 57 L. Ed. 852; Gila Valley, 
G. & N. R. Co. v. Hall, 232 U. S. 94, 102, 34 Sup. Ct. 229, 58 L. Ed. 
521 ; Seaboard Air Line R. R. Co. v. Horton, 233 U. S. 492, 504, 34 
Sup. Ct. 635, 58 L. Ed. 1062, L. R. A. 1915C, 1, Ann. Cas. 1915B, 
475. 

The presumption hère referred to, I take it, is conclusive. It can- 
not be overthrown or affected to any extent by a mère déniai on the 
part of the employé. In Butler v. Frazee, supra, a peremptory in- 
.struction was upheld in face of a déniai by the plaintiff, whose hand 
had been injured, whilst feeding a mangle in a steam laundry. The 
déniai there, however, was of appréciation and not of knowledge of the 
condition out of which the risk arose ; but, if such a déniai was of 
no avail, a déniai of such knowledge could not hâve been of any more 
value. Mr. Justice Moody said: 

"The contention, however, Is that, as the plaintiff testifîed in substance that 
she did not know and appreciate the danger which she was encountering, 
that testimony, with the other facts in the case, raised an issue for the jury, 
and that it could not be said, as a matter of law, that the risk had been as- 
sumed. Thls contention is sustained by a well-considered case. Stager v. 
Troy Laundry Ce, 38 Or. 480 [63 Pac. 645, 53 L. R. A. 459]." 

To this contention he responded: 

"But where the conditions are constant and of long standing, and the dan- 
ger is one that Is suggested by the common knowledge which ail possess, and 
both the conditions and the dangers are obvious to the common understandlng, 
and the employé is of f uU âge, intelligence, and adéquate expérience, and ail 
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thèse éléments of the problem appear without contradiction fom ttie plaintiff's 
own évidence, the question becomes one of law for the décision of the coxirt." 

The récent case of Jacobs v. Southern R. Co., 241 U. S. 229, 36 
Sup. Ct. 588, 60 L. Ed. 970, which in some of its features is more 
like the one in hand than any other in the Suprême Court, also in- 
volved a déniai of appréciation, i. e., knowledge of the risk. There 
the question of the assumption of risk was left to the jury, which 
found in defendant's favor. Seemingly, it was urged that because of 
this déniai that question should not hâve been left to the jury. Scant 
considération, however, was given to the déniai. Mr. Justice Mc- 
Kenna said : 

"He (i. e., the flreman wlio was injured wlillst attempting to mount his 
engine when in motion from a ciiider pile) admitted a knowledge of the 'mate- 
rial conditions,' and it would be going vcry far to say that a fireman of an en- 
gine who knew of the custom of depositing cinders bctween the tracks, knew 
of their existence, and who attempted to mount an engine with a vessel of 
water in his hands holding 'not over a gallon,' could be considered as not 
liaving appreciated the danger and assumed the risk of the situation because 
he had forgotten their existence at the tlme and did not notice them." 

That this presumption is so strong indicates how "rigorous and vig- 
orous" niust be the circumstances which give rise to it. They may 
be thus put : The defective condition and the risk must hâve been so 
obvions and the employé's relation thereto must hâve been so close and 
intiinate that he could not help but hâve known of them. This makes 
a déniai by him of knowledge thereof in effect a déniai of a physical 
fact. The case of Butler v. Frazee, supra, is an apt illustration of the 
circumstances under which the nresumption arises. The defect in the 
mangle complained of consisted in the excessive height of the finger 
guard rail above the feed board. This was obvious to any one look- 
ing at it. The plaintiff's relation to the defective condition and the 
risk was as close and intimate as it could be. As she fed the mangle, 
it was right in front of her, and she had worked at it for some months 
before she was injured. This, of course, was a strong case for the 
presumption to arise. It was so strong that plaintiiï did not deny that 
she knew of the defective condition. Conceivably cases may exist 
not so strong as this and yet strong enough to give rise to the pre- 
sumption. But in one and ail, in order thereto, the defective condition 
and the risk must hâve been so obvious and the employé's relation 
thereto must hâve been so close and intimate that he could not help 
but hâve known of them. 

It must be taken, therefore, that plaintiff's déniai of knowledge of 
the présence of slag such as that upon which he stepped was not only 
not conclusive as to his state of knowledge, but it may not hâve been 
sufBcient to make the question in regard thereto one for the jury to 
détermine. The circumstances may be so coercive that it must be con- 
clusively presumed that he had knowledge thereof. 

[6, 7] The propositions referred to favoring plaintiff are two. 
Knowledge on his part of the conditions out of which the risk which 
he incurred arose cannot be presumed from the fact that an ordinarily' 
prudent person in like business, under like circumstances, would hâve 
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ascertained that condition either just before he jumped or theretofore. 
This fact made out a case of contribiitory négligence, net one of as- 
sumption of risk. That the two défenses are distinct is nowhere bet- 
ter settled than by the décisions of the .Suprême Court of the United 
States. The matter is dealt with in the following cases: Choctaw, O. 
& G. R. Co. V. McDade. suora, 191 U. S. 68, 24 Sup. Ct. 24, 48 L. Ed. 
96; Schlemmer v. Buffalo R. P. Co., supra, 220 U. S. 596, 31 Sup. Ct. 
561, 55 L. Ed. 596 ; Seaboard A. L. R. R. Co. v. Horton, supra, 223 
U. S. 503, 504, 34 Sup. Ct. 635, 5ti h. Ed. 1062, L. R. A. 1915C, 1, 
Ann. Cas. 191 5B, 475: Yazoo & M. V. R. R. Co. v. Wright, 235 U. 
S. 379, 35 Sup. Ct. 130, 59 L. Ed. 277. 

In the Schlemmer Case, Mr. Justice Day said that the distinction 
between the two défenses was "practical and clear," and, in the Horton 
Case, Mr. Justice Pitney said that it was "simple." This court, speak- 
ing through Judge Ilollister, in the Ponn Case, 191 Fed. 687, 112 C. 
C. A. 228, said that tliey were "entirely distinct." The distinction was 
again noted by it in Sterling Paper Co. v. Hamel, 207 Fed. 300, 304, 
125 C. C. A. 44, and Yazoo R. Co. v. Wright, 207 Fed. 281, 285, 125 
C. C. A. 25. In the case of McMyler Mfg. Co. v. Mehnke, 209 Fed. 
5, 126 C. C. A. 147, through Judge Denison, it said : 

"When each, aliko, eonstitiited a complète défense, the distinction was 
largel.y académie, and it was natural that the terms should be used with some 
confusion ; but, now that statdtes hâve made différences in the défensive val- 
ue of the two things, the distinction has become vital and has been the sub- 
ject of mueh judicial inquiry." 

He dealt therein with what he termed the "seeming conflict" be- 
tween the statement of Mr. Justice Plolmes in the first Schlemmer 
Case, 205_U. S. 1, 27 Sup. Ct. 407, 51 L. Ed. 681, that assumption of 
risk "obviously shades into négligence as commonly understood," and 
that "the différence between the two is one of degrec rather than of 
kind," and that of Mr. Justice Day in the second one that "there is, 
nevertheless, a practical and clear distinction between the two." 

Knowledge of the risk is the watchword of the défense of assump- 
tion of risk; want of due care in view thereof is that of contributory 
négligence ; and thèse are distinct conceptions. Conceivably, at least, 
it is possible for an employé to hâve knowledge of a certain risk, when 
he enters the employment, and at the same time to exhibit a want of 
due care in entering it in view thereof. But it would seem that the 
décisions in the Schlemmer and Mehnke Cases are against treating 
such conduct as making out the défense of contributing négligence 
under a statute abolishing the défense of assumption of risk and net 
that of contributory négligence. It is only in case the employé, there- 
after, in view of his knowledge of the risk, exhibits a want of due 
care in his behavior in relation thereto, that he has been guilty of such 
contributory négligence as to defeat the right of action. In such a 
case, assumption of risk and contributory négligence, but for a statute 
abolishing the one or limiting the effect of the other, coexist, each as 
a complète défense to the action. They need not, however, coexist. 
In the absence of statute, conceivably at least, there may be assump- 
tion of risk without contributory négligence. This is so, in case, at 
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the time the employé enters the eniployment, he knows of the risk, 
and with such knowledge a prudent person would encounter the risk 
of entering the employment. So there may be contributory négli- 
gence without assumption of risk. This is the case where the employé 
in the course of his employment, with no previous knowledge of the 
risk, is suddenly confronted therewith and has no freedom of choice 
between quitting and continuing in the service, but fails to exercise 
due care in view of the risk with which he is thus confronted. So if 
a prudent person, under the circumstances of the particular case, would 
hâve discovered the existence of the risk and acted accordingly, a case 
of contributory négligence would be made out, but not assumption of 
risk. This is so because knowledge of the risk is essential to the dé- 
fense and this does not exist. AU that exists is that the employé ought 
to hâve known. 

In the case of Texas & Pacific R. R. Co. v. Archibald, 170 U. S. 
665, 18 Sup. Ct. 177, 42 L. Ed. 1188, a switchman was injured whilst 
attempting to uncouple two cars delivered to défendant by another rail- 
road Company to be locally handled and then returned, by reason of 
the coupling apparatus being defective. The court held that défend- 
ant owed plaintiff the duty of exercising due care to furnish him rea- 
sonably safe appliances in the way of coupling apparatus as to for- 
eign cars delivered to it to be locally handled the same as in case they 
were delivered to be handled over its road. The défendant requested 
an instruction to the efïect that, if plaintiff knew or by the exercise 
of ordinary care could hâve known that it was the custom of the de- 
fendant company not to inspect such cars, he assumed the risk of 
being injured by reason of the defects in such cars. The court struck 
out the words "or by the exercise of ordinary care could hâve known" 
and gave the instruction thus altered. The action in so striking was 
approved. In the case of Choctaw, O. & G. R. Co. v. McDade, supra, 
the jury were instructed that if the deceased employé either knew of 
the danger of collision with the water spout, or, by the observance of 
ordinary care upon his part, ought to hâve known of it, no recovery 
could be had. Mr. Justice Day, as to this portion of the charge, said : 

"The charge of the court upon the assumption of risk was more favorable 
to the plaintiff in error than the law required, as it exonerated the rallroad 
Company from fault if, in the exercise of ordinary care, McDade might hâve 
discovered the danger. Upon this question the true test is not in the exercise 
of care to discover dangers, but whether the defect is known or plainly ob- 
servable by the employé." 

[8, 9] The other proposition favoring plaintiff is that it does not 
follow from the fact that the plaintiff knew that pièces of slag of the 
size of a hen's egg and smaller were between the tracks in the yard 
at Oneida north of the road crossing and that it was dangerous for him 
to step on one of them in alighting from the train as he did, so that 
if he had been injured by stepping on such a pièce he could not hâve 
recovered because he had assumed such risk, that he had assumed the 
risk of stepping on a loose pièce of the character of that on which he 
did step. It seems to hâve been the thought of that portion of the 
Charge to the jury as to what was essential to make out the défense 
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of assumption of risk heretofore quoted that it did so follow. Possi- 
bly there is no room to claim that a pièce the size of a man's two fists 
or of a cocoanut is not substantialy larger and more dangerous to step 
on under such circumstances than one only as large as a hen's egg. 
At least, it cannot, as a matter of law, be said that such is not the 
case. This being so, we must take it that it is substantially larger 
and more dangerous. And such being the case, it is not to be said 
that an employé who assumes a particular risk assumes a substantially 
greater one because it is exactly of the same kind, and that, even 
though such particular risk is an "extraordinary" one, in that it arises 
from the employer's négligence, as is the case with the substantially 
greater one. Conceivably he might be willing to incur the one and not 
the other. Such fact cannot be made the basis of charging plaintiff 
with having assumed such risk on the ground that it was inferable 
from the présence of the smaller pièces that there might be larger 
ones or even that it was probable or likely there would be. The knowl- 
edge of conditions from which a risk arises which the doctrine calls 
for, as we understand it, is immédiate knowledge obtained from pure 
observation. It does not cover conclusions or inferences from such 
knowledge. Probably it would be safer to say that it does not cover 
inferences or conclusions therefrom as to possible, or probable or 
likely conditions. In the Ponn Case, 191 Fed. 688, 112 C. C. A. 228, 
Judge Hollister said: 

"The only klnd of knowledge which, on the ground of assumption of risk, 
will bar a recovery is aetual knowledge." 

And in the Wright and Hamel Cases, 207 Fed. 285, 125 C. C. A. 
25, and 207 Fed. 304, 125 C. C. A. 44, Judge Warrington characterized 
the assumption called for by the défense of assumption of risk as a 
"conscious assumption" ; and in order to be conscious assumption there 
must be aetual knowledge. In the case of Chesapeake & Ohio Ry. 
Co. v. Deatley, 241 U. S. 310, 36 Sup. Ct. 564, 60 L. Ed. 1016, the 
plaintifif, a head brakeman, had been injured whilst attempting to 
mount, at the engine, a freight train in motion. By direction of the 
engineer he had dismounted at a coal dock, at which the train had 
stopped, and gone forward to a signal tower a short distance ahead, 
for information. The attempt to mount was from the platform of the 
tower as the engine passed him. His employment required him to 
mount a moving train on proper occasions, and he had frequently 
mounted his train, whilst in motion, on such an occasion as this one. 
The mounting could be made with reasonable safety if the train was 
running at a moderate rate of speed. There was some risk in so 
mounting, but it was one of the ordinary risks of the employment, in 
that it did not arise from négligence of the défendant or its engineer. 
And this risk the plaintifif had assumed. The train in question was 
running at the rate of 12 miles an hour, and the claim was that this 
was an unusually dangerous rate of speed at which to mount the train, 
and that therefore the engineer was négligent in running it at that 
rate, which made the risk of mounting the train whilst it was so run- 
ning an extraordinary risk. The principal question in the case was, 
accepting this to be true; Did the plaintifï assume the risk of such 
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négligence on the part of the engineer? Possibly the case did not in- 
volve the doctrine of assuniption of risk at ail, in that plaintiff, when 
suddenly confronted with the increased risk, had no such freedom 
of clioice, as to whether he would continue in or leave defendant's 
service, as is essential to" call for the application of the doctrine, and 
therefore involved only the question of contributory négligence. But 
the case was disposed of on the basis that it did, and it was held that 
plaintiff did not, as a matter of law, assume such risk. It was so 
held because, the plaintiff not having admittcd that he knew and ap- 
preciated the increased risk, it could not, as a matter of law, be said 
that he did ; and this though there was no déniai on his part that he 
did. The extraordinary risk which plaintiff thus encountered was ex- 
actly the same kind as the ordinary one which he had assumed. It 
was merely greater in degree. It was a risk which the engineer might 
casily create, and it was to be inferred that it was possible or even 
probable or likely that plaintiff would hâve to encounter it. This, how- 
ever, was without effect. Mr. Justice Pitney stated defendant's posi- 
tion thus: 

"It is iiisisted that the true test is, not wliother the employé did, in fact, 
know the speed of the train and appreciated the daiigpr, luit wliether he 
ought to hâve Ivnown aud pomprehended ; whether, in elïect, lie ought to hâve 
antlcipated and taken précautions to discover the danger." 

To this he responded: 

"This is ineonsistent wlth the nile repeatedly laid down and iinifornily 
adhered to by this court. According to our décisions, the settled rule is, not 
that It is the duty of au employé to exercise care to discover extraordinary 
dangers that may arise froin the négligence of the employer or of those for 
whose conduct the employer is responsible, but that the employé may assume 
that the employer or his agents hâve exercised proper care with respect to 
his safety until notifled to the contrary, unless the waut of care and the dan- 
ger arlsing from it are so obvions that an ordinarily careful person, under the 
circumstances, would observe and appreciate them." 

But it may be urged that the smaller risk, to wit, that of running 
at such a moderate rate of speed that the train could be mounted with 
reasonable safety and, which was assumed, was an ordinary risk, in 
that it involved no négligence and the plaintiff had the right to pré- 
sume that he would be subjected to no greater risk by running the 
train at a greater rate, whereas hère the smaller risk, to wit, the prés- 
ence, at the alighting place, of pièces of slag the size of a hen's egg 
and smaller, was in itself an extraordinary risk, in that it involved 
négligence. They were dangerous to step on. Brakemen were known 
to alight at that place in the line of their duties. The pièces could 
hâve been removed and reasonably should. Thus knowing that de- 
fendant was négligent to this extent, plaintiff not only had no right 
to présume that it had not been also négligent in permitting larger 
arid more dangerous pièces to be there, but reasonably should hâve in- 
ferred that it might hâve or probably or likely had been and if he was 
not willing to incur the risk should hâve quit the employment. In 
the case of Texas & Pacific R. R. Co. v. Archibald, supra, though the 
only question directly involved was whether the words as to ordinary 
care were properly stricken out of the instruction requested by the 
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défendant, it was held that the jury should not hâve been instructed 
that, if plaintiff knew of the custom not to inspect and repair foreign 
cars handled locally, he had assumed the risk of injury by the defective 
coupUng apparatus which he encountered, as it was in the instruction 
in its altered form. It was négligence on defendant's part not so to 
do, and it was inferable therefrom that the coupUng apparatus of cars 
so received by it possibly might, even probably or likely would be, de- 
fective, and yet plaintiff was not held to hâve assumed the risk of the 
présence of such defective apparatus because he knew of such négli- 
gence. 

A conclusive reason why the employé should not be chargeable with 
knowledge of defective conditions the possibility, probability, or hke- 
lihood of the existence of which is inferable from known conditions, 
is that the only basis for charging him with such knowledge is that an 
ordinarily prudent employé under like circumstances would draw such 
inference and act accordingly; and, as we hâve seen, the question of 
care on the employé's part has nothing whatever to do with the dé- 
fense of assumption of risk. It has solely to do with that of contrib- 
utory négligence. 

[10] We come then to the narrow question on which the right of 
the défendant to the peremptory instruction hangs. It is whether 
there was substantial évidence that plaintiff did not know that slag, 
of the same character as that on which he stepped, i. e., substantially 
as large and as dangerous, lay between the two tracks in the yard at 
Oneida north of the road crossing. Hère we are confronted at the 
outset with plaintiff's déniai of such knowledge. This of itself was 
substantial évidence — évidence sufficient to carry the question to the 
jury — in the absence of a presumption of knowledge, i. e., of the ex- 
istence of such slag at that place having been so obvions, and plain- 
tiff's relation thereto having been so close and intimate that he could 
not help but know thereof. We shift then from this déniai to con- 
sider whether the facts of this case were such as to give rise to such 
presumption. 

The basis of the presumption contains two éléments : The obvious- 
ness of such slag of that character as was there, and the closeness and 
intimacy of plaintiff's relation thereto. It is clear that it was obvions 
that such slag of that character as was there was there. It lay on 
the ground out in the open. There was no obstruction preventing any 
one, looking at it and close enough, from seeing it. To such a one it 
was plainly observable in the daytime. The more there was of it and 
the longer it had been there, the less close and intimate need plaintiff's 
relation hâve been to it in order for him to hâve known of it. Hence 
the importance of the question as to the quantity thereof and its dura- 
tion there. Plaintiff introduced four witnesses besides himself whose 
testimony had bearing on thèse two matters ; the défendant two, the 
testimony of one of whom was in line with that of plaintift"'s four. 
The testimony of each of thèse five witnesses need not be set forth 
hère. The effect thereof will be combined into a single statement. 

The défendant ballasted its railroad from Oakdale, Tenn., to 
Somerset, Ky., which included the yard at Oneida with furnace slag 
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in the fall of 1907 — four years before the accident — and it had not 
placed any new slag thereon since. South of the^ road crossing in 
front of the passenger dépôt the tracks and the space between them 
had been covered with small screenings. In the yard north of the 
road crossing betwieen the two tracks there was a great deal of loose 
slag. In the distance of 90 feet from the road crossing it wouîd take 
a man a day to pick up and remove it. The pièces in size ranged 
from the size of the exhibit down to that of a man's fist or a hen's 
egg and smaller. There is no statement as to the number of pièces 
the size of Êxhibit No. 1 that were there, but the testimony tended 
to sliow that they were numerous, were everywhere, and had been 
there since this portion of the road was so ballasted. 

Then, as to the closeness and intimacy of plaintiff's relation thereto, 
he testified that he passed Oneida several times a week, as much at 
nighttime as in the day, or practically every day or night ever since 
the road had been ballasted; that in alighting from the train as he 
did at the time of the accident he did as he "usually" did; and he 
had inspected trains at that point in a similar way "at many other 
times." His testimony as to this was somewhat corroborated by wit- 
nesses testifying in his behalf. Of course, the closeness and intimacy 
of his relation to such slag was afïected by the considération that in 
so alighting it was in the performance of the duty of inspecting the 
train as it passed him and absorption in that duty would draw his 
attention more or less from the slag; but according to his admission, 
it had not done so sufficiently to prevent his taking notice that there 
was slag there as large as a hen's egg and smaller. 

If then, this had been ail the évidence bearing on thèse two élé- 
ments of the basis of the presumption in question, it would be hard 
to resist the conclusion that the présence of pièces of loose slag sub- 
stantially as large and as dangerous as Exhibit No. 1 at that place was 
so obvious and his relation thereto was so close and intimate that 
he could not hâve helped but know thereof, and that therefore he 
must be presumed to hâve known of it, against which presumption 
his déniai was of no avail. Such, however, was not ail the évidence 
bearing on thèse matters. In upholding its meritorious défense that 
plaintiff alighted not in the line of his duty but to get a bottle of 
béer, défendant introduced strong testimony to the efïect that plain- 
tif! was not in the habit of alighting there for the purpose of inspec- 
tion. The tendency of this testimony was, not merely that he had not 
alighted for such purpose on the occasion in question, but also that 
his testimony as to the extent to which he had theretofore alighted 
was an exaggeration. In view thereof, the conclusion could hâve been 
drawn that plaintifï, theretofore, had alighted only occasionally, and 
that therefore his relation to such pièces of slag was not so close and 
intimate as appeared from his own testimony. If, then, plaintifï 
had only so alighted occasionally, and when he did alight he was ab- 
sorbed in the performance of his duties, is it to be said, even though 
such pièces of slag were as numerous and had been there as long as 
the testimony referred to tended to establish, that plaintiff could not 
help but hâve detected their présence? We seriously doubt it. But 
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this still is not ail the évidence bearing on the question in hand. The 
défendant did not adhère to its tactics of "laying low" and let the 
plaintiff hâve his way as to the condition of the slag, helping out by 
cross-examination of his witnesses to magnify such condition. The 
other witness introduced by it on that subject, referred to above, gave 
testimony tending to show that the condition was not as bad as it 
would otherwise appear to hâve been. He testified that he passed 
through the yard at Oneida every day, that it "seemed to be in good 
condition," that it was "well cared for, seemed to be kept up and 
clean ail the time," that he did not "remember seeing prior to the ac- 
cident a pièce of slag as big as your two hands lying between the 
tracks at or near where Thompson was injured," and that he had 
observed "George McDaniels (whose déposition had been taken by 
défendant and was not read), who was track walker at that time, 

* * * frequently with a wheelbarrow clean up stuflf in the yard 

* * * that he didn't want left in the yard." The rules of the 
Company read in évidence by plaintifï to prove négligence required 
that the yard should be kept clean of such slag. In addition, plain- 
tifï's déniai that he had theretofore seen such slag in the yard was 
some évidence as to the extent of such slag therein and how long it 
had been there. 

In view then of this conflict in the évidence as to both éléments of 
the basis of the presumption, it cannot be said that a case of pre- 
sumptive knowledge was made out against which plaintiff's déniai of 
knowledge was of no avail. The fact that the conflict is made out by 
défendant availing itself of plaintiff's évidence and plaintiff of de- 
fendant's makes no différence. 

We conclude, therefore, that the court did not err in overruling 
defendant's motion for a peremptory instruction at the close of ail 
the évidence. 

[11] The other error assigned was the refusai to give a certain 
instruction requested by défendant. It is in thèse words: 

"If the jury should find that plaintiff, while riding along there preparing 
to alight, could hâve seen the pièce of slag eomplained of before he jumped 
ofC the englne, then they should flnd that it was of such nature as to be open 
and obvious and that he assumed the risk." 

In view of the preceding discussion, it is hardly necessary to say 
much in support of the position that défendant was not entitled to 
this instruction. It is sufficient to say that it places the défense on a 
wrong basis. The sole basis thereof is knowledge of the risk at the 
time of entering into the employment or obtained subsequently under 
such circumstances that there is freedom of choice as to remaining 
in the employment before incurring it. What the employé could 
hâve known does not enter into it. That has to do with the défense 
of contributory négligence, and the two défenses should never be 
confused. 

Wte are constrained, therefore, to affirm the judgment below. 

DENISON, Circuit Judge. I concur. The criteria which should 
govern a jury in determining whether there has been assumption of 
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risk, as distinguished from contributory négligence, are clearly stated 
in the opinion; but what we said in McMyler Mfg. Co. v. Mehnke, 
209 Fed. 5, 126 C. C. A. 147, seems to call for some comment. We 
there assumed that there were cases in which the two things coexisted 
or overlapped, and in which it would be difficult definitely to charac- 
terize the plaintifï's act. This difîficulty does exist, but is — at least 
usually — one of fact and not of law. The shading of one into the 
other, and the différence which is of degree rather than of kind, to 
which Mr. Justice Holmes refers in the first Schlemmer Case, 205 
U. S., at page 12, 27 Sup. Ct. 407, 51 ly. Ed. 681, pertain to those 
varying inferences which may be drawn from the same evidential 
facts. It may well be said that the notice of danger which a prudent 
plaintiff should hâve taken, and the knowledge of that danger which 
the actual plaintiff must hâve had, are things which shade into each 
other and are différent in degree, but not in kind. Indeed, the jury 
will hâve practical difficulty in distinguishing between that danger 
which was merely so apparent that every reasonably prudent man 
would observe it, and that danger which was so obvions that the plain- 
tiff could not help but know it; yet the knowledge which plaintiff 
should hâve had and the actual knowledge to be imputed to him 
are distinct — at least in theory — and the authoritative cases cited in 
the opinion must be accepted as establishing this distinction. 

In the McMyler Case, it was suggested that an assumption of risk 
which did not involve négligence might, by increase of risk, develop 
into négligence, and a similar relation is suggested in Seaboard v. Hor- 
ton, 239 U. S. 595, 601, 36 Sup. Ct. 180, 60 !.. Ed. 458. It would 
seem that in the more typical case négligence would develop, by knowl- 
edge, into assumption. In that event, would the négligence disappear, 
or would it persist and continue to invoke its due results ? This query 
does not breed so much trouble in the présent case, where a finding 
that actual knowledge had supervened upon the mère duty to know 
could well raise the statutory bar, as it would under a statute like 
that involved in the McMyler Case, where, although the greater would 
include the less, the less would bar the action and the greater would 
not — so far as the words of the statute go. 

From another aspect of the présent case confusion (probably as af- 
fecting the fact inference to be drawn) may appear. If plaintiff knew 
of the existence of the stone, or others like it, yet he also knew that 
there were places where he could safely step. He picked out such 
a place and intended to step upon it, but then carelessly neglected 
to do so; he negligently stepped into a place which he knew was un- 
safe. If the other éléments of assumption existed, might there not 
be difficulty in stating or applying — or both— the proper formula 
of distinction? 

However this may be, and if indeed there may be cases seemingly 
within the twilight zone, where no satisfactory and intelligible rule 
of distinction can be stated, I am content to think that when Congress 
by this statute greatly broadened plaintiff's right to recover, pre- 
serving only one bar out of the three existing, the défendant must 
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bring its case clearly within the bar so preserved ; and that plaintiff 's 
conduct should not be treated as assumption of risk, and so be al- 
lowed to defeat the action, unless it can be clearly and distinctly so 
classified. As said in the McMyler Case, the statute cannot intend 
to préserve by one name that which it destroys under another. 



GREAT NORTHERN RY. CO. T. BNNIS et al. 

(Circuit Court of Appeals, Ninth Circuit. September 5, 1916.) 

No. 2598. 

1. RArLROADs €=348(1) — Ceossinq Accidents — Evidence. 

In an action against a railroad company for tlie death of a traveler 
whose team was frightened by the carcass of a dead horse on the right 
of way, évidence held to warrant a finding that the horse on the right of 
way was killed by a train. 

[Ed. Note.— For other cases, see Rallroads, Cent. Dlg. §§ 1138, 1140, 
1141 ; Dec. Dlg. <g=348(l).] 

2. Eailroads ®=»305(3) — Ceossino Accidents — Liability of Company. 

Where a railroad company allowed the carcass of a horse killed by one 
of Its trains to remain on its right of way near a railroad crosslng, 
emlttlng offensive odors, the company Is, under Rev. Codes Mont. §§ 6162, 
6163, declaring anything injurions to health or offensive to the sensés 
to be a nuisance, and that a public nuisance to be one which affects 
members of the community, liable for damages occasioned by the nui- 
sance, including the frlghtening of passing teams. 

[Ed. Note. — For other cases, see Rallroads, Cent. Dlg. § 971; Dec. 
Dig. <g=305(3).] 

8. Raileoads <©=>350(15) — Cbossinq Accidents — Action — Jubt Question. 

In an action for the death of a traveler killed when her team took 
fright at the putrefying body of a horse on railroad right of way and 
ran ofl, the question whether the traveler or her agents were gullty of 
négligence in taklng that particular road, where there was another road 
which could hâve been used and the présence of the dead horse was 
known, held for the jury. 

[Ed. Note. — For other cases, see Rallroads, Cent. Dlg. § 1168; Dec. Dlg. 
«=350(15).] 

4. Railboads <S=a324(l) — Cbossing Accidents — Last Cleab Chance Doc- 

TKINE. 

Wliere a traveler's team took fright at the putrefying body of a dead 
horse lylng near a railroad crossing and ran a way, the last elear chance 
doctrine has no application on the th<!ory that tlie traveler should hâve 
taken another road knowlng of the présence of the dead horse. 

[Ed. Note. — For other cases, see Rallroads, Cent. Dig. §§ 1020, 1022, 
1023; Dec. Dlg. ©=324(1).] 

8. Négligence <S=>132(3) — Evidence — Habit — Admissibiliit. 

Where it was claimed that the driver of a traveler, killed when her 
team ran oiï on seeing a dead horse on a railroad right of way near the 
crossing, was intoxicated and négligent, évidence that the driver was 
habitually a drinking man is not admissible ; proof of his habit not 
being proof of his condition at the time of the accident. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 259, 260; 
Dec. Dig. <S=132(3).] 

®=i>For otber cases see saine topic & KEY-NUHBER in ail Key-Numbered Digests & Indexas 
236 F.— 2 
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C. Evidence <S=»577 — Fohmeb Testimony— Admissibility. 

Under Rev. Codes Mont. §■ 7887, declarlng that the testimony of a 
witness deceased, or ont of the jurisdiction, given in a former action 
between tlie same parties, relatlng to the same matter, is admissible, évi- 
dence of plaintifï's witness given at a former trial between the same 
parties Is admissible where at the time of the second trial he was without 
the State. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2406; Dec. 
Dig. ®=.577.] 

7. Appeal and Ebeor (S=>1047(3) — Review — Haemless Ebkoe. 

Where évidence of inconsistent statements made by a witness out of 
court was mère hearsay, any error in the refusai of the court to per- 
mit défendant, the transcript of the witness' testimony at a former trial 
being read on account of hls absence from the state, to withdraw a state- 
ment that questions as to the witness' inconsistent statements were not 
for impeachment, was harmless. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4149; 
Dec. Dig. ®=»1047(3).] 

In Error to the District Court of the United States for the District 
of Montana; George M. Bourquin, Judge. 

Action by Herbert L. Ënnis and another against the Great North- 
ern Railway Company, a corporation. There was a judgment for 
plaintiffs, and défendant brings error. Affirmed. 

Thia action was brought to recover damages on account of the death of 
the wife of the défendant in error Herbert L. Ennis and mother of the 
other défendant in error, who were plaintiffs in the court below; her death 
resulting from being thrown from a buggy at the time drawn by a runaway 
team of horses in charge of one Bigelow, an employé of the husband of Mrs. 
Ennis. 

The case was twice tried and the complaint twice amended. That upon 
which the last trial was had alleged, among other things, that the plalntiffi 
In error (one of the défendants to the action in the court below) owned and 
operated at the time in question a Une of railway across the state of Mon- 
tana and across Valley county of that state and owned in connection with 
its railway a right of way whlch at the place where the accident occurred 
embraced a strip of ground about 75 feet wide on each side of the railway 
track, of which section of the railway one John Hanillton (also made a de- 
fendant in the court below) was section foreman, whose duty It was, among 
other things, to abate any nuisance, public or private, that might exist on 
that portion of the said right of way ; that some years before the accident 
the county commissioners of Valley county, on proceedings taken for the 
purpose, undertook to lay out for use by the travellng public a certain road- 
way across the right of way of the défendant company at a. certain point 
on the section under the supervision of Hamilton, which roadway was about 
60 feet In width and crossed the railway track under permission of the de- 
fendant railway company, and was open to travel by the public, and ex- 
tended to the town of Bainvllle in Valley county, where a post office is main- 
tained, and to points beyond, since which time the said roadway has been at 
ail times used by the travellng public as if it were a publie highway, and 
has been so treated by the commissioners of the county in the expenditure 
of money in its opening, maintenance, and repair ; that the défendant com- 
pany placed and maintained across its tracks a plank erossing on said roadway 
for use by the travellng public, and placed, and has since maintained where 
the roadway crosses its right of way, a warning signal that a public erossing 
existed there, and installed and has since maintained fences and cattle 
guards bordering the said roadway where the same crosses its right of way, 
and bas since the year 1906 treated the said roadway where it crosses its 
right of way as If it were a regularly laid out public highway, and has thus 

^=»For otber cases see same topic & KEY-NUMBER ia ail Key-Numbered Dlgests & Indexes 
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invited tlie use of the roadway by the traveling public; that during the 
montb of December, 1908, the défendant company placed "on its sald rlght 
of way and in close proximity to the said travêled roadway, and in such 
position so that it could readily be seen by animais traveling on sald roadway 
as it crossed said right of way, the carcass of a horse" ; tliat the défendant 
Company permitted the carcass to remain where it was so placed until April 
18, 1909, undergoing décomposition and exhaling noxlous odors, so that, on 
the day last mentioned, and for some time prlor thereto, it had become and 
was a public nuisance and an object likely to frighten teams driven along 
the said roadway, ail of which the défendants knew, or in the exercise of 
reasonable diligence should hâve known ; that on the day iast mentioned Mrs. 
Ennis was being driven by one Bigelow with a gentle team along the road- 
way, when the team became frightened by the carcass and the odor therefrom 
and ran away, although the driver was exercising due care, resulting in her 
being thrown from the buggy and receiving Injuries which caused her death. 

In its answer to the second amended complalut the défendant railway 
Company admitted its ownership and opération of the railway and right of 
way as alleged, and that its codefendant Hamilton was at the time of the 
accident in question, and for more thaii a montli prior thereto had been, 
section foreman of that part of the road where the accident happened, and 
admitted the crossing of its right of way by the roadway as alleged, and the 
existence of the alleged fences and cattle guards, and admitted the laying 
of the carcass of the horse as alleged, the drivlng of Mrs. Ennis by Bigelow 
in a buggy drawn by a pair of horses in the attempt to cross the railway 
track, and that the team became frightened and ran away, resulting in the 
injuries to Mrs. Ennis and her death from them, but denied that the horses 
became frightened by tlie carcass or that the runaway was in any man- 
ner or to any extent caused by it. And for a separate answer the défend- 
ant railway company set up that, if it "was in any respect négligent in any 
of the matters stated in the second amended complaint herein, then and in 
that event plaintifCs' damage, if any, was due to, and caused by, their own 
contributing fault and carelessness, and to the contributing fault sad care- 
lessness of said Nettie Ennis, their and her agents, servants, and employés, 
and each of them to exercise such reasonable care and caution, for the safe- 
ty of said Nettie Ennis, as would, could, and should, and ordinarily would, 
hâve been exercised by the average reasonably prudent person, under ail the 
circumstances then and there existing, at ail times and places stated in the 
complaint; and to the fact that the said Kettie Ennis and the said John 
Bigelow so negligently drove the said team of horses that the same ran away 
and escaped from their control. Further answering, this answering défend- 
ant says that, if the matters of fact stated in said second amended com- 
plaint are true, then and in that event, in the exercise of such reasonable 
care and caution as the average reasonably prudent person, under ail the 
circumstances then and there existing, would, could, and should, and ordi- 
narily would, hâve exercised, the plalntiffs, the sald Nettie Ennis, their 
and her agents, servants, and employés and the said John Bigelow would 
hâve known — and, in fact, actually did know — the facts stated in said 
second amended complaint, if the same were or are true and they, and each 
of them, had the last ciear chance to avoid the alleged négligence of this 
answering défendant and the damages, if any, resulting therefrom, and to 
avoid the sald runaway and by the exercise of such reasonable care and cau- 
tion aforesaid, as the average reasonably prudent person, under ail the 
circumstances, would, could, and should, and ordinarily would, hâve exer- 
cised, they, and each of them, could, should, and would, and ordlnaril.v 
would hâve discovered and avoided the alleged négligence. If any, of this 
answering défendant, and the alleged dangers alleged in the complaint." 

The replication of the plalntiffs put in issue the allégations of the second 
separate answer. 

Veazey & Veazey, of Great Falls, Mont., for plaintiflf in error. 
Walsh, Nolan & Scallon, of Helena, Mont., and R. O. Lunke, of 
Sidney, Mont., for défendants in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 
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ROSS, Circuit Judge (after stating the facts as above). We pass 
without comment the many manifestations of feeling disclosed by the 
transcript in this case, both on the part of counsel and the court, in 
the hope that we shall not see hère another such record. 

The issues between the parties were few and simple: Was there 
négligence on the part of the défendant company? If so, was it the 
cause of the death of Mrs. Ennis, and was there such contributory 
négligence on her part as precluded a recovery for damages by the 
plaintifïs ? 

[1,2] The testimony of Hamilton was that at the time of the acci- 
dent he was not section foreman, but was at that time engaged in pros- 
pecting for gravel. 

"I started to prospect for gravel the same day the horse got killed," said 
the witness. "I saw the horse there that same day. It was discovered in 
the mornlng about 7 or 8 o'clock. The, horse was then dead. I had been 
over that place the day before about half past 4 or 4 o'clock. There was 
nothing there then. I made an examinatlon of the horse the next mornlng at 
half past 8 o'clock. The horse was eut on the hip. The skin was broken. 
The horse was about 16 or 17 feet on the outside of the rail. Tlie horse lay 
between the space between the wlnd fence and the cattle guard. I don't 
know exactly how far up. I would say it was about 10 feet from the cattle 
guards. Trains passed through there in the nighttime. During the night 
preceding the mornlng when I flrst saw this carcass on this roadway, there 
were two passenger trains during the night and several freight trains — I 
don't know how many. I dld not see any freight trains there myself during 
the night ; I didn't hear any, that I remember now. I didn't pay any atten- 
tion to trains going through there. TJnder the schedule that worked there, 
there were trains scheduled to go through there In the nighttime. * * * 
It was not my duty to make any report as to animais killed by trains. I 
was not section foreman at that time. I had charge of somethlng else. I 
was prospecting for gravel at that time. Another foreman was in charge 
of the section at that time. As section foreman, it was my duty to report 
about cattle killed by the trains. I dld not make any report about this horse 
being killed myself. * * * The section foreniaii put lies on the animal 
to burn it that same mornlng. I was on a saddle horse, and he came around 
in a hand car, and he discovered the horse, at the same time he went arouud. 
The carcass was on the south side of the track, and on the road side of the 
fence." 

The witness George Andersen testified as follows: 

"I am assistant roadmaster for the Great Northern, and held that posi- 
tion in the spring of 1909. As such officer, I had jurlsdiction over the 
section foremen along my Une of route. My duty is to look after the road in 
gênerai, including the right of way fence and Ineluding cleaning up the rlght 
of way and keeping up the road fence. As to removlng any obstructions 
that might be on the right of way, such as dead animais, and thlngs of that 
kind, I bury them. I had jurlsdiction over that, too. I had no Jurlsdiction 
at ail in relation to ascertaining how animais that were on the right of 
way got there. My jurlsdiction would simply extend to disposing of the 
carcass after it got there. I saw the carcass which is said to be the cause 
of the runaway in question. I saw it there différent tlmes between December, 
1908, and the spring of 1909. My recollection would be that It came there 
in December. As assistant roadmaster, I gave directions as to any disposition 
to be made of it On account of the ground belng frozen, and It being a 
hard matter to bury it, I Instructed the foreman to burn It. I do not know 
how it came there. No claims come to me for animais killed by the railroad. 
They burned it twice that I know of.and probably three tlmes." 

The circumstances disclosed by the évidence were sufficient to jus- 
tify the jury in concluding that the horse was killed by a passing train. 
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Thompson on Négligence, § 2194. And if the défendant company per- 
mitted the carcass to remain upon its right of way and émit offensive 
odors close to a roadway traveled by the public, there can be no doubt 
of its liability for damages occasioned by such nuisance. Revised 
Codes of Montana, §§ 6162, 6163; Wood on Nuisances (3d Ed.) § 
115; ElHs V. Kansas City, etc., Ry. Co., 63 Mo. 131, 21 Am. Rep. 
436; City of Richmond v. Caruthers, 103 Va. 774, 50 S. E. 265, 70 
L. R. A. 1005. 

[3-4] The husband of the deceased testified, among other things, 
that lie had owned the team of horses in question from four to six 
weeks, and had known them for about six months ; that Bigelow, who 
he said was a good horseman, was in his employ at the time ; that he 
himself drove the team a good deal; that the horses were well broken, 
and that his vvife also drove them, which he would not hâve permitted 
her to do if he had not considered them gentle ; that about the last of 
December or the first of January, and three or four days after the 
carcass was first there, he saw Hamilton pile ties on the carcass of 
the horse and set them on fire ; that the carcass was f rozen, and as a 
conséquence about ail that was accomplished was the burning of the 
hair ; that subsequently he saw the carcass f requently in going to Bain- 
ville, always seeing it except when it was covered with snow more or 
less. 

"Sometimes," said the witness, "it would be seen plalnly, and sometimes 
Iti would be buried in snow, so that it would be pretty hard to see It. I 
think the last time I went across there prior to the accident was Thursday 
evening, if I remember right. ïhe accident happened on Sunday, the 18th 
of April. During the time that the carcass was there I drove there fre- 
quently back and forth, crossed there. I had been driving those horses back 
and forth for about four or flve weeks." 

The witness further testified that after the weather began to get 
warm he noticed odor from the carcass, which grew stronger as the 
month advanced; that that season it was pretty cool until the first of 
April, after which the smell became perceptibly stronger. 

"By the Thursday before the accident," said the witness, "the dogs and 
coyotes had worked on that carcass during the wlnter in frozen weather, 
and had eaten up the upper portion of It. The under side of it laid on the 
ground. That was pretty near ail Intact. The bones held up there, and the 
skln was on the head and back and shoulders. That was pretty near per- 
fect. The upper ribs, as it looked to me, had been eaten ofC. The méat had 
been eaten off of that portion. The rlbs were still attached to the backbone, 
and you could see space iilainly between them. There was no connection 
between the ribs. The outer portion of the body had been eaten away, and 
the lower portion as it lay on the ground, the major portion of It, was there 
yet. At the time of the accident the carcass was not far from the traveled 
road. It was somewhere in the nelghborhood of 12 or 14 feet from the 
driveway on the right-hand side as you go towards my house from Bainville, 
or on the left-hand side as you go from my house towards Bainville. I hâve 
had considérable expérience in handling horses ail my life. Yes, sir ; I 
hâve handled horses on the range. Yes, sir ; I hâve encountered carcasses 
on the range when I was handling horses. As to whether or not a carcass 
like that would hâve a tendency to frighten horses, it always does." 

There was other testimony given tending to show that the carcass 
of a horse, especially when in a condition to émit strong odors, uot 
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only has a tendency to frighten a team of horses, tut may make them 
run away. On the part of the défendant, there was testimony given 
tending to show that the carcass in question would in no manner tend 
to frighten horses. 

Undoubtedly, both Ennis and his wife, as well as Bigelow, knew of 
the existence of the carcass, for the évidence without conflict shows 
that it had lain where it was for months, and the latter two had passed 
it on the way to Bainville the day of the accident. It is conceded that 
mère knowledge of an obstruction in or along a highway is not always 
enough to establish contributory négligence as a matter of law in one 
who attempts to pass it, but that whether such a person is negHgent in 
attempting to pass such a known obstruction, or in not avoiding it, is 
ordinarily a question for the jury. But it is contended that in this 
case because the plaintiff Ennis and his wife and Bigelow ail knew 
of the existence of the carcass, and because whatever dangers flowed 
from it were peculiarly known to those familiar with horses, as were 
the parties mentioned, and because the plaintiflf knew, as the évidence 
showed that he did, that the railroad company had attempted to burn 
the carcass, and because he made no complaint to the company in re- 
spect to it, and because the carcass "could easily hâve been removed 
by him with a shovel or team," and because the évidence showed that 
there was another road leading to Bainville variously stated at from 
21/2 to 5 or 6 miles longer, it is insisted that the issue of contributory 
négligence was established as a matter of law and that the trial court 
should hâve so held. 

We think the case of District of Columbia v. Moulton, 182 U. S. 
576, 21 Sup. Ct. 840, 45 L. Ed. 1237, cited by the plaintiff in error in 
support of tiie contention, wholly unlike the présent one. There the 
steam roller which frightened the horse of the plaintiff in the action 
in passing it on Park street, in the city of Washington, was lawfuUy 
on that Street where it had been used in resurf acing the street with 
macadam. The court said, among other things : 

"That the plaintiff had notice of the présence of the roller on Park street 
in ample time to hâve avolded it is undisputed. When he turned from Four- 
teenth street into Park street, it was broad daylight, there was nothlng ta 
obstruct his view westward, and in fact he testified that the roller was in 
plaln sight. He was not induced or dlrected by the agents of the district 
to proceed past the roller. He knew that such objects sometimes frightened 
horses, but from his acquaintance with the disposition of his horse he be- 
lieved that he could control the animal and drive safely past the roUer, and 
he voluntarily undertook to do so. Now, It seems clear — particularly as the 
danger was neither hidden nor concealed — that the district was under no ob- 
ligation to restrain the plaintiff from attempting to pass, either by closine 
Park street or by other means. The district was not bound to présume ttiat 
it would be necessarily hazardous to attempt to drive past the roller, sta- 
tionary and quiet as It was, and familiar as horses in a large clty usually 
are to the sight and sounds of electrlc and cable cars and horseless motors. 
The district, at best, was only chargeable with notice that the roller was 
an object which might frighten some horses of ordinary gentleness, not 
that it would inevitably do so. It was bound to give suflScient notice to 
drivers of the présence of the roller in time to enable them to avoid passing 
it, if deslred. The district, however, had a right to assume that a driver 
of mature âge was familiar - with the habits and disposition of his horse, 
«nd was possessed of the common knowledge respecting the tendency of 
«team roUers to occaslonally frighten such animais. The roller being law- 
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fulîy on the street, tlie district was not bound to guard against the consé- 
quences of a voluntary attempt to drive by this roUer. Certainly, if a driver 
believed tliat it vvould not be the natural and proper conséquence of such an 
attempt tliat liis safety would be endangered, the district ought not to be 
charged witli notice that the attempt would be dangerous either to life or to 
limb." 

In the présent case, the railroad company had no légal right to leave 
the carcass of the horse within its right of way, the direct tendency of 
which, according to testimony on the part of the plaintiffs, might cause 
in jury to people passing along the roadway. It need hardly be said 
that Ennis was under no obligation to bury or remove it. 

The évidence showed without conflict that for many years the road- 
way had been traveled by the public without objection, if not by in- 
vitation of the railroad company, many limes by the plaintifï Ennis, his 
<leceased wife, and Bigelow, and on différent occasions with the horses 
in question, which, according to testimony on the part of the plain- 
tiffs, was a gentle and tractable team, while, on behalf of the défend- 
ant, there was testimony tending to show that it was a nervous and 
high-strung one. 

Bigelow, the driver, testified that, just before the horses became 
frightened by the carcass and the odors therefrom, they had been 
frightened by a pièce of paper and then attempted to run away, but 
from that fright he had succeeded in quieting them and gotten them 
to going steadily when very shortly afterwards they approached the 
carcass and again became frightened and the accident happened. 
Whether it was the paper or the carcass which caused the runaway 
and the death of Mrs. Ennis the trial court left to the jury to déter- 
mine under very plain instructions which are not complained of, and 
so were the instructions in respect to the alleged négligence of the de- 
fendant company clear and correct. 

There was, however, testimony given by a witness for the défend- 
ant company named Hubener tending to show that, while in Bain ville 
on the day of the accident, Bigelow had taken one or two drinks, and 
there was also testimony tending to show that there was the smell of 
liquor on his breath. On that point the trial court instructed the jury 
as follows: 

"Tlie issue lu référence to the contributory négligence alleged against tlie 
driver Bigelow and. in référence to tliat, ail the court has heard in the way 
«f évidence, is that Bigelow had been drinking that day, a drink or two, seems 
to be ail the direct évidence. Possibly you would say one drink Is ail that 
is actually proven ; but it is for you to say because the witness Hubener was 
the defendant's witness, and, if he Is in doubt, you hâve the right to take 
the most favorable view of the évidence for the plaintiffs. There is other 
évidence that witnesses smelled liquor on Blgelow's breath, saw a bottle In 
his pocket. Tliey do not describe the bottle, but, perhaps, under ail the 
clrcumstanees, it would be a falr inference that it was a bottle of liquor of 
some kind. Outslde of this, the évidence shows there were other horses 
which passed there, and had not been serlously frightened, and you would 
hâve a right to infer that It would not frlghten horses that were driven with 
ordinary care. There is not much évidence from which you might infer nég- 
ligence on the part of Bigelow ; at the same time the court wlU leave it to 
you to say, under proper direction, as to the charge against Bigelow. The 
<;harge, of course, would be thrown over to thèse plaintiffs as to whether 
Bigelow was négligent himself. 'Contributory' négligence means that a 



24 23e FEDERAL EBPOKTER 

party who Is laying a claltn agalnst another person for his négligence was 
hlmself lacking in ordinary care due for liis own safety, under tlie circum- 
stances, and that, because of that, eontributed to ïiis injuries. In otlier 
words, if he liad not been négligent, the injury would not liave happened ; 
that even though tlie défendant company was négligent in leaving the horse 
there, and even though it frightened the team, yet if Bigelow had driven 
with ordinary care, and thus prevented the accident, and could hâve prevent- 
ed the accident that happened, why then his négligence eontributed to the 
injury; and, since he was the servant of Mr. lîiinis and Mrs. Knnis, they 
would not be entitled to recover in this case. Now, that is for you to dé- 
termine. Now, this condition the défendant niust prove, and prove to your 
satisfaction by a prépondérance of the évidence. * * * In my opinion, 
the évidence of contributory négligence would be very slight. But you are 
not bound by that opinion. You hâve a right to Infer it from the fact that 
Bigelow had some drinks ; but I imagine niost uien take a drink or two occa- 
sioually, and the question is whether that incnpacltated him so that he, 
when driving across the crossiug, where the carcass was, was not acting as 
a reasonably prudent man should. Unless you tiiid by a prépondérance of 
the évidence that he did not so drive, why, you put the question of con- 
tributory négligence eut of sight." 

No exception was taken to this instruction. 

The défendant company did, however, except to the action of the 
court in holding that the deceased and her driver were not obliged to 
take the other road mentioned instead of the one along which the car- 
cass of the horse lay, and that the doctrine of the last clear chance 
rule contended for by the défendant company was inapphcable to the 
case. 

In concurring in that view, we think it sufficient to say that there 
was obviously no chance, clear or otherwise, to take the other road 
when the trouble that caused the accident began. AU that it was then 
possible for the driver to do was to hold and drive the horses as best 
he could in the place where they were and under the conditions then 
and there existing. Neither the driver nor I\'Irs. Ennis, any more than 
any other of the public, was obliged by the last clear chance rule to 
abstain from traveling the roadway in question while the carcass of 
the dead horse remained where it was, tlie effect of which, according 
to testimony on behalf of the plainliffs, might cause injury to passers- 
by, and, according to testimony on behalf of the défendant, would hâve 
no such effect. The duty imposed by the rule referred to is "to avert 
the threatened injury after the perilous situation is actually discov- 
ered." Dahmer v. Northern Pacific Ry. Co., 48 Mont. 161, 136 Pac. 
1059, 142 Pac. 209. The record hère shows without dispute that this 
roadway was regularly traveled by the public, including the plaintiff 
Ennis, his deceased wife, and Bigelow, while the carcass lay where it 
was, and that it had been passed without trouble by Bigelow and the 
deceased on the day of the accident on their way to Bainville; tlie 
runaway occurring on the return trip. 

[5] It is also insisted that the court below erred in refusing to per- 
mit the défendant company to prove that Bigelow was by habit a drink- 
ing man — from which, as the court below said, to raise a presumption 
that he had drunk to excess at the time in question, from which to 
présume that he drove negligently, from which to présume that his nég- 
ligent driving eontributed to the injury complained of. 



GREAT NORTHEKN KY. CO. V. ENNIS 2,'» 

We are of the opinion that the ruling of the trial court was right. 
Evidence in respect to the driver's drinking on the day of the acci- 
dent was permitted to go to the jury on the question of the allégea 
contributory négligence, for such weight as they should deem it enti- 
tled to. The principle which we think should control the contention 
hère made, that the défendants should hâve been allowed to show 
that on other occasions Bigelow was in the habit of drinking to ex- 
cess, was announced by the Suprême Court in the case of Thompson 
V. Bowie, 4 Wall. 463, 18 L. Ed. 423. That case was. an action brought 
to recover on certain promissory notes. Bowie, the maker, sought 
to avoid payment on the ground that the notes were founded on a 
gaming considération and therefore void. There was no direct évi- 
dence offcred at the trial to impeach the considération of the notes, 
and circumstantial évidence only was relied upon. The trial court 
permitted a brother of the défendant to testify that whenever his 
brother was under the influence of liquor he had a propensity to gam- 
ble, and as the maker was drunk on the morning the notes were given, 
and as they were in the handwriting of a professional gambler, paya- 
ble to the keeper of the gambling house, the inference was that they 
were given for money won at play. The court, in disposing of the 
question, said : 

"AH evidpiiee mui<t liavp n>levancy to the qupsiion In issue, and tend to 
jirovp it. If not a liiik in tlie cliiiin of iiroof, it is not iiroperly recelvalile. 
Covild tlie liiibit of ïliomas ,T. liowie to L'a.nible, wlien dnink. logally tend to 
Iirove tliat he dld «amble on the dny the notes were exeeutedV The gênerai 
character and habits of Bowie were not fit sulijects of infini ry in tliis suit 
for any purpose. The rnles of law do not l'cnuire tlie plaintiff to be pre- 
pared with proofs to meet such evidiniee. Tiiat Howie gambled at other 
tiuit's. wheu in liquor, was snrely 710 logal proof that because lie was In 
liquor on the Ist day of January, IS;")?, he «auiblcd with Steer. It is very rare 
that in civil suits the character of the party is admissible in évidence, an<i 
it is never permitted. unless the nature of the action involves or directly 
affeets the général character of tlie party. 1 Greenl. Ev. § 54. Bowie was 
not chai-ged with fraud, or with any action involviiig moral turpitude. He 
was simply endeavoriug to show thiit his owii negotiable paper was given 
for money lost at play; and to alhnv him, as tending to prove this, to give 
iu évidence his habit to gamble wheu ■''•nnU, would overturn ail the rules 
established for the investigation of truth." 

[61 The only other point made' for the appellant that we need to 
specifîcally mention arose out of the offer and admission of the testi- 
mony of Bigelow on the first trial of the case and the attempt on be- 
half of the défendant company to show that the witness had made 
other inconsistent statements. 

The record shows that on the trial under considération the plaintifts 
offered in évidence the transcriot of the testimony of Bigelow given on 
the first trial, under this stipulation: 

"It was stiinilated between the parties that the driver, Bigelow, was not 
now lu the state of Montana, and was probably In the state of South Dakota, 
and that the transcript was a true transcript of what the witness Bigelow 
testified to at tlie former trial." 

The défendant, however, contended that before such testimony could 
be admitted it was essential for the plaintiffs to show, not only that 
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the witness was out of the state of Montana, but that his absence was 
permanent, or indefinite. 

We think the contention answered by the statute of Montana, which 
déclares : 

"In conformlty with the preceding provisions, évidence may be given 
upon a trial of the foUowing facts: * * * (8) The testimony o£ a vs'it- 
ness deceased, or out of the jurlsdlctlon, or unable to testify, given in a 
former action between the same parties, relating to the same matter." Sec- 
tion 7887, Bev. Codes Mont. 

Apart from the statute, however, we are of the opinion that the tes- 
timony was admissible. In Chicago, St. P., M. & O. Ry. Co. v. Myers, 
80 Fed. 361, 365, 25 C. C. A. 486, 490, the Court of Appeals of the 
Eighth Circuit said: 

"The défendant company assigns for error that the trial court wrongfuUy 
excluded a sténographie report of the testimony of a witness by the name of 
Moses R. Dlckey, which had been given on a former trial of the case, after 
the défendant company had shown that the said Diclcey was a résident of 
the state of Ohio, and that the défendant had been unable to procure his 
attendance at the second trial. The rule appears to be established in Minne- 
sota — where this case was tried — that such testimony is admissible. Minne- 
apolls Mill Co. V. Mlnneapolis & St. L. Ry. Co., 51 Minn. 3(H, 53 N. W. 639 ;, 
Klng v. McCarthy, 54 Minn. 190, 55 N. W. 980. And the same rule, it seems, 
prevails in some other jurlsdlctions. Railway Co. v. Elkins, 39 Neb. 480, 58 
N. W. 164, and cases there cited. We can see no substantial objection to the 
admission of such testimony when, on the first trial, the witness was fully 
examined and cross-examined, provided, always, that the sténographie report 
of his testimony is proven to the satisfaction of the trial court to be correct, 
by the person by whom it was reported, and provided further that the wit- 
ness is beyond the reach of the process of the court, and his Personal attend- 
ance cannot be secured." 

In 5 Encyc. of Evidence, p. 904, the rule is thus stated : 

"The absence of a former witness from the state is sufflcient ground for 
admlttlng proof of his former testimony" — citing many cases. 

And in Wigmore on Evidence, § 1404, it is said that where the 
witness is out of the jurisdiction, and it is therefore impossible to com- 
pel his attendance, his testimony given at a former trial is generally 
accepted. 

[7] In the course of the testimony of Bigelow so introduced, he 
gave a detailed statement of his familiarity with the roadway, the team 
of horses in question, of the trip to Bainville, and of the accident on 
the retum trip, and of the pièce of paper that has been mentioned, say- 
ing, among other things, on cross-examination : 

"That pièce of paper blew across the road between the house and the 
Hanson gâte, about ten rods from the house. It just blew across the road, 
and went on down another part of the country. * • * Thèse horses took 
frlght at this pièce of paper like any ordlnary horses, just kind of shled 
out to one side a llttle bit. I pulled them right up, and they settled down 
and seemed to be as calm and cool as could be. It was not over two or three 
minutes that I took to calm them down and get them cool. It was about a 
minute untU I had them down to a walk. I just pulled them down and got 
them on a walk. • * * As to whether I hâve testified to the effect that 
if was the blowing of the paper across our path that frightened them, well, 
it was fluttering there and then blew across. As regards which frightened 
them, the fluttering or the blowing across, it was the blowing across. Thô 



GREAT NORTHERN ET. CO. V. ENNI3 27 

flutterlng frightened them flrst, and then the blowing across. A small pièce 
of paper fluttering on the bush staited them first." 

Thê record proceeds : 

"Thereupon there was offered and recelved In évidence a written statement, 
signed by the witness, and referred to in this testimony, reading as follows: 
'A small pièce of paper on a bush fluttered eonsiderably close to this crossing, 
which frightened the team. This was aliout at the bottom of the hill referred 
to. I had jiist got the team quieted down when \ve reached the flU or ap- 
proach to the track. and at tliat moment the wind blew the odor from the 
dead carcass rlght toward them, which frightened the team, so that they 
became unmanageable and ran away.' 

"As to whether, as I approached this crossing, I dld not expeet the horses 
to be frightened to such an extent that they would get beyond control, I had a 
tight hold on them in case ; I thought I had control over them enough to hold 
them. No, as I approached this crossing I did not expeet the horses to be 
frightened to such an extent that they would get beyond control. No, sir; I 
liad not been drinking any that day. As to whether I am a drinking man, 
yes, sir, I take a drink. I was not drinking Intoxicating liquors prior to 
that tlme to excess. 

"The remainder of said transcript of the testimony of tlie witness Bige- 
low, as given at the last trial, read as follows: 'Q. Do you remember at any 
time, or did you at any time state to any one at any place, that It was this 
pièce of paper which caused this runaway, and not this carcass? By General 
Nolan: I object to that. This is a witness In the case, and I suppose If there 
is some évidence it was made in some partieular statement. By the Court: 
Sustained. By Mr. Veazey: We are not laying the foundation for impeach- 
ment, but are inquiring for évidence. By General Nolan: Well, then. If you 
are not, the testimony is incompétent. Of course, any statements made by 
this man would be hearsay, except in so far as this statement would be con- 
tradictory to anything he has said on the stand hère. By the Court: I will 
allow hlm to answer the question. Q. Did you ever at any tlme or at any 
place make any statements to any one to the effeet that this runaway had 
heen caused by the horses beeoming frightened at the pièce of paper, and 
not by the carcass? A. No, sir.' 

"Before the first question above set forth, beginning with the words, 'do 
you remember at any time, or did you at any time,' etc., was read, counsel 
for the défendant advised the court that défendant desired to withdraw said 
question, and to waive it, and advised the court that, if the witness were 
présent, an impeaching question would he propounded, since impeaching tes- 
timony was not available, and défendant demanded that the witness be pro- 
duced, in order that an impeaching question might be propounded ; but 
the court deelined to allow said question to be withdrawn. To which ruling 
of the court défendant, by its counsel, then and there duly exeepted. Which 
said exception was thereupon noted and allowed. And the court llkewlse 
overruled the doniand of the défendant that said witness be produced. To 
which ruling of the court the défendant, by its counsel, then and there duly 
exeepted. Which said exception was thereupon duly noted and allowed. 

"IJkewise when that part of said transcript, containing the objection to 
said question and the court's ruling sustainlng the said objection, and the 
déclaration by counsel for the défendant that défendant was not laying the 
foundation for impeachment, but was inquirlrig for Impeaching évidence, was 
read, counsel for défendant advised the court that défendant desired to with- 
4raw said disclaimer that It was not laying the foundation for impeachment, 
and counsel stated that, at the tlme of the former trial, the défendant did not 
hâve any impeaching testimony, and was forced to Inquire of the witness as 
to whether there was any, and could not call his attention to any partieular 
statement or impeaching testimony, but that sinee then impeaching testimony 
had been procured, and défendant desired, therefore, to withdraw said dis- 
claimer and to impeach the witness. By the Court: The court wlU aot per- 
mit It. Now, we will hear what the witness has to say and brlng that up 
later. To which ruling of the court the défendant, by its counsel, then and 
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there duly excepted; whlch sald exception was tliereupon duly noted nnd 
allowed. Thereupon, the testimony of said witness, as above set foilli in 
sald transeript, was read to the jury." 

Sections 8022 and 8025 of the Revised Codes of Montana provide 
as follows: 

"Sec. 8022. Tlie party producing a witness is not allowod to Impeacl» hi-i 
crédit by évidence of bad character, but lie may contradict lilm by other 
évidence, and may also sliow tliat he lias made at other tinies statements iii- 
consistent with his présent testimony, as provided in section 8025." 

"Sec. 8025. A witness may also be iuipeaclied by évidence that he has 
inade, at other times, statements iuconslstent witli his présent testimony ; 
but before this can be doue the statements iimst be related to hini, with the 
circumstances of times, places, and persons présent, and he must be asked 
whether he made sueh statements, and if so, .ullowed to explain them. If 
the statements be in writing, they must be shown to the witness before auy 
question is put to him concerning them." 

In speaking of those statutory requirements, the Suprême Court of 
Montana, in the case of State v. Burrell, 27 Mont. 285, 70 Pac. 982, 
said ; 

"Owing to the frequency with which able eounsel raise the point, and 
contend for it In this court, that when, on cross-examination, a witness is 
asked if he has not at other tiiues made statements inconsistent with his 
présent testimony, he must hâve related to him, before an auswer is required, 
the circumstances of time, place, and persons présent, we tind it now prop- 
er to say that it is not always necessnry to make sucli relation to the witness. 
If such a question be asked without référence to such circumstances, tlie 
question is proper. If, in answer to a question so put, he deny that he has 
made any ineonsistent statements, or say that he does not remember, that 
ends the matter ; and he canuot be impeached by production of évidence that 
he has done so, for the reason that a proper foundation * * * has not 
been laid. Section .'5.380, Code of Civil Procédure. Before such évidence may 
be introdueed to contradict him, common justice and ordinary faimess demand 
that he hâve his memory aided by such relation of such circumstances, and 
that he be allowed to tell and explain exactly what he did say, if he said 
anything apparently or at ail inconsistent at other times. If eounsel in- 
tend to go further, and to bring in évidence of sueh inconsistent statements, 
if the witness deny them or say he does not remember, then, and only then, 
is it necessary to lay such a foundation." 

If it be conceded that the court below erred in refusing to permit 
the défendant to withdraw the waiver made in the course of the pro- 
ceedings above set out, it is manifest from the further record of the 
case that no harm resuhed theref rom to the défendant ; for it appears 
that the only inconsistent statements claimed to hâve been made by 
Bigelow were said to hâve been made to the witness Gardner, who tes- 
tifîed that he talked with Bigelow in regard to the accident. 

"I do not remember," said the witness, "what the substance of that con- 
versation was. I know we were talking about this case, but I do not know 
what the substance of the conversation was. I do not remember what he said 
at that time in regard to how the accident happened. I remember talking 
with Dr. Brockman in regard to the accident. Q. Do you remember telling 
him what Bigelow told you in regard to the accident?" 

The objection to that question was sustained, the défendant reserv- 
ing an exception to the ruling. Later Dr. Brockman was called, and 
the record discloses thèse proceedings in regard to that witness; 
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"I know William Gardner. I talked with him in regard to the Ennis 
accident. By Col. Nolan : You want to ask this witness if Gardner didn't tell 
him something. By Mr. Veazey: Yes. Tliereupon défendant offered in 
writing to prove by tlie witn&ss now on tlie .stand (Dr, Brockman) that shortly 
after the accident he had a conversation with tlie witness Gardner, in wliich 
Gardner diseussed the accident aiid the cause thereof, and told the witness 
that Bigelow had told him (Gardner) that it was a pièce of paper that scared 
the horses and caused them to run away, and not the carcass. By Col. Nolan i 
I object to that as incompétent and hearsay, By tlie Court: Objection sus- 
talned." 

In our opinion the ruling was clearly right. 
The judgment is affirmed. 



EMERSON et al. v. CASTOR et al. 

In re CATARACT RUBBER CO. 

(Circuit Court of Appeals, Sixth Circuit. October 12, lî)16.) 

No. 2829. 

1. Bankruptcy (S=»455 — Peoceedikgs — Appeals. 

A rubber company incorporated in New York, having its principal place 
of business in Rhode Islnnd, maintained a plant in Ohio. At the suit of 
appellee, one of Ita employés, a recelver was ap])ointed and ordered to 
take possession of the company's assets in Ohio. Two days later proceed- 
ings in Involuntary bankruptcy were commenced in the District Court 
for Rhode Island, and the company was adjudged a bankrupt. Appellant, 
who was appointed receiver, was by the District Court for Ohio appointed 
ancillary receiver of the banki'upt to collect assets located in that state 
and to carry into force and effect the orders of the original court of juris- 
diction. Thereafter the receiver appointed in the Ohio state court flled 
a final report, showing a considérable balance in his hands, and on the 
same day the Ohio state court approved the report and entered an order, 
reciting that the fédéral District Court for Ohio had made an order for it 
and its receiver to pay over to appellant, the receiver, the balance in his 
hands. Thereupon appellees asserted liens against, and claims for priority 
in, the funds under Gen. Code Ohio, § 11138, giving priority to laborers' 
and operatives' claims to the amount of ,$300. In no case was the fact of 
the rendition of services or their value In disi)ute. The claims of appellees 
to prioritles were sustained. Held, that the proceeding plainly was not one 
to secure a judgment allowing a debt or claim, and therefore an appeal 
from an adverse decree was not governed bv Bankruptcy Act July 1, 1898, 
c. 541, § 2ôa, cl. 3, 30 Stat. 553 (Comp. St. 1913, § 9609), allowing appeals 
In sueh cases where the amount involved Is $500 or over. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 916; Dec. Dig. 
<S=»455.] 

2. Bankruptcy ©=440 — Pkoceedings — Appeals. 

The case, although informally presented in the court below, gave rise 
to a controversy in bankruptcy proceedings amounting to an Intervention 
under Bankruptcy Act July 1, 1898, § 24a (Comp. St. 1913, § 9608) ; the 
proceeding was not open to révision hère, under section 24b of the 
act, since the fund was recovered in the court below subject to liens al- 
leged to exist against it. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. | 915 ; Dec. Dig. 
<©=»440.] 

®=aFor other cases see aame toplc & KKÏ-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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8. Bankbuptot ®=»450%, New, vol. 14 Key-Nô. Séries — PBOciCEsiNaa — ^Appeau 
— Amottnt in Oontbovebst. 

The right ot appeal In bankruptcy proceedlngs glven by Bankruptcy Act 
July 1, 1898, § 24a, Is not affected by the amount In controrersy. 

4. BANKBtJPTCT <Ê=>Hr— PEOCEEDINOS ANCIIXABT PBOCBaDINGS. 

In such case, though appellant reeelver was appolnted trustée before 
the State court entered the order dlrectlng payment of the fund to him, 
and Bankruptcy Act July 1, 1898, § 70a (Comp. St 1918, S 9654), déclares 
that the trustée shall be vested by opération of law wlth the tltle of the 
bankrupt as of the date he was adjudlcated a bankrupt, the District 
Court for Ohlo dld not, by reason of appellant's appolntment as trustée, 
lose the rlght to détermine in the anclUary proceedlngs clalms of local 
credîtors to liens and prlorltles, for the court had anclllary jurlsdlctlon 
nnder section 2, cl. 20, as amended by Act June 25, 1910, c. 412, § 2, 36 
Stat 839 (Comp. St. 1913, § 9586), over persons or property wlthln Its 
territorial llnilts In ald of the reeelver or trustée appolnted In bankruptcy 
proceedlngs pendlng In other courts, and appellant could not, havlng In- 
voked such jurlsdlctlon, at hls option wlthdraw the fund from the custody 
of the court under authorlty of whlch he secured It. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. J 11 ; Dec. Dlg. 
<S=»11.] 

6. Bankbuptct <Ê;=>llr— Pboceedings — Distbict Coubt — ^Ancii.i.abt Jueisdic- 

TION. 

As District Courts In bankruptcy possess anclllary Jurlsdlctlon to make 
orders and Issue process In ald of proceedlngs pendlng In other districts, 
such anclllary jurlsdlctlon carries with It power for the anclllary tribunal 
to décide ques'tlons of liens and prioritles to property over whlch It 
exercises jurlsdlctlon. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. S 11 ; Dec. Dig. 

«=9ll.] 

'C. Banketjptct <S=»350 — Priobities — Labobebs — Opebatobs. 

Gen. Code Ohlo, § 8389, provides that In ail cases when property of an 
employer Is placed In the hands of an assignée, reeelver, or trustée, clalms 
due for labor performed wlthln the perlod of 8 months prlor to the tlme 
such assignée, reeelver, or trustée is appolnted shall first be pald In préf- 
érence to ail other clalms, exeept clalms for taxes and costs of adminis- 
tration, while section 11138 déclares that every person who has performed 
labor as an operatlve in the service of the assigner wlthln 12 months pre- 
cedlng the asslgnment shall be entitled to receive ont of the trust funds, 
before the paying of other credîtors, the full amount of wages due for such 
labor not exceeding $300. The latter section appeared In the chapter 
regulatlng the administration and distribution of estâtes of Insolvent 
debtors, whlie the former was part of the chapter providing for liens of 
laborers and employés of any person. Held, that as the two sections 
were distinct, providing différent tlme llmlts, the one fixlng an amount 
for whlch the clalm mlght be asserted, and the latter fixing none, the 
latter section must be construed as not applying where a reeelver or 
trustée Is appolnted, and hence laborers or operatlves havlng clalms 
against an insolvent employer are not, recelvers havlng been appolnted 
before bankruptcy and Its assets subsequently taken over by the reeelver 
and trustée In bankruptcy, entitled to assert clalms under section 11188, 
but must assert them under section 8339. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. i 537 ; Dec. Dlg. 
«=»350.] 

7. Bankbuptct <S=>350 — Peioetties — Pebsons Entitled — Labobebs. 

Wlthln Gen. Code Ohlo, § 8339, givlng priority to clalms due for labor 
performed, employés of a rubber Company who, on its falllng Into dlffl- 
cnltles, abandoned their work of superlntendence and engineering and 

0=sVoT other cases see same topic & KESY-NUMBER In ail Key-Numbered Dlgesta & Indexes 
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discharged manual labor In manufacturing rubber tires, are, desplte their 
superior titles and higher rate of pay, entitled to prlority as laborers. 

[Ed. Note. — For other cases, see BanUruptcy, Cent. Dig. § 537 ; Dec. Dlg. 
<@=350.] 

8. Bankkuptct <S=350 — Review — Harmless Errob. 

A deeree, awarding prlority to laborers under state statute, Is not 
open to objection on the groand that it failed distinctly to give effiect 'to 
Bankruptcy Act July 1, 1898, § 64b, cl. 4 (Comp. St. 1913, § 9648), glving 
prlority to clalms of laborers for services rendered wlthln three months of 
Ins'tltutlon of proceeding, where under the clrcumstances the allowances 
must bave been the same. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 537 ; Dec. Dig. 
<S=350.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio, in Bankruptcy; John 
H. Clarke, Judge. 

In the matter of the bankruptcy of the Cataract Rubber Company. 
Proceeding by Robert S. Emerson, as trustée in bankruptcy and as 
receiver of the bankrupt, and another, for the recovery of property 
against which Charles A. Castor and others asserted Hens and prior- 
ities. From a deeree upholding the Hens, the receiver and trustée ap- 
peals. Reversed and remanded, with directions for modification. 

The Cataract Rubber Company was Incorporated under the laws of the 
state of New York, and its principal place of business was in the state of 
Rhode Island. The coœpany maintalned and operated a plant for the manu- 
facture of rubber tires In the clty of Wooster, Wayne county, Ohlo. October 
24, 1914, In the common pleas court of that county, and at the suit of I. 0. 
Emery, a receiver was appolnted and ordered to take possession of the 
company's assets then in Wayne county. Two days later, proceedings in 
involuntary bankruptcy were commenced against the company In the District 
Court of Rhode Island, and Robert S. Emerson was on the same day appointed 
as receiver in bankruptcy ; and on November 7th the company was adjudged 
bankrupt. On the 18th of that month, and upon pétition of creditors who were 
also petltloners in the involuntary pétition in bankruptcy, Robert S. Emerson 
was appolnted by the court below as ancillary receiver of the bankrupt "in and 
for the Northern district of Ohio, with ail of the rights and powers to carry 
into force and efCect the orders of the original court of jurisdiction." Decem- 
ber 7th following, Robert S. Emerson was elected trustée in bankruptcy at 
Providence, R. I. Three days later the receiver, appointed as stated in the 
Wayne common pleas court, reported to that court that he had sold the 
rubber company's assets, and later in the month (December 31st) flled hls final 
report in that court, showing the net balance of cash assets in hls hands to be 
$1,259.74. On the same day the common pleas court approved and conflrmed 
the report, and also entored an order, reciting that the fédéral District Court 
of the Northern District of Ohlo had "made an order for the [common pleas] 
court and the receiver in this case to pay over to said Robert Emerson, re- 
ceiver and now trustée of the Cataract Rubber Company, bankrupt, the bal- 
ance of the money and assets in hls hands," and dlrectlng its (the common 
pleas') own receiver to "pay over to said Robert Emerson, receiver and now 
trustée of the Cataract Rubber Company, said balance In hls hands. ■• • * " 
On the 20th of January following, the court below modlfled in two particulars 
its prevlous order appointing Emerson as ancillary receiver: (1) Investlng the 
ancillary receiver with the "rlght and power to carry into force and efCect 
the orders of this court which may be entered herein" ; aad (2) dlrecting the 
ancillary receiver to "report and account to this court for ail property" of 
the bankrupt comlng into hls (the ancillary recelver's) "possession In the- 

^ssFor other cases lee same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexa» 
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Northern district of Ohlo," and to "hold the same subject to the further 
order of this court" — to whlch exception was reserved. On tbe same day, tlie 
court below entered an order, recitlng tliat It was "made to appear to the 
court that résidents of the Northern district of Ohlo hold labor claims against 
the bankrupt hereln, and that there Is doubt as to whether or not said 
daims are a lien upon the property of said bankrupt," and appointing a spé- 
cial master to take testimony as to the character and amount of the claims, 
the times the services were rendered and the claims became payable, and to 
report flndings with the testimony taken. March 26th, the anciilary receiver 
reported to the court below that the state receiver had paid, though wlthout 
namiug the date, "to the trustée in bankruptcy," the balance, before stated, re- 
maining in the state receiver's hands, "which the said trustée in bankruptcy 
now holds, subject to the orders of the bankruptcy court." 

The spécial master flled his report in the court below, statlng there were 
nine creditors who were asking préférences uuder section 11138, Ohlo Gen. 
Code, for services rendered in différent capacities as employés of the bank- 
rupt during stated periods prier to the bankruptcy and at the plant in 
Wooster ; the sums so earned by each claimant ; and his allowance to each in 
accordance with the section meiitioned of the Ohio Code and the fifth clause of 
section 64b of the Bankruptcy Act. Emerson reserved exceptions to this 
report in his capacities botîi as anciilary receiver and trustée. The total 
recovery so allowed exceeded the sum paid over by the state receiver, and 
counsel agrée that this fund is in the hands of the District Court clerk. The 
court below approved the report, and entered an order, directing payment to 
be made to the claimants pro rata, according to the allowances made to them, 
respectively, eut of the balance remaining in the fund in question after pay- 
ment of the costs and the spécial master's fee. Emerson, as trustée and as 
anciilary receiver, and the Manhasset Manufacturing Company, a petitionlng 
creditor, appeal from this order. 

A. A. Stearns, of Cleveland, Ohio, for appellants. 
A. D. Metz, of Wooster, Ohio, for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SESSIONS, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The ultimate question concerns the distribution of the fund pointed out 
in the statement. The appellants contend that the fund should be 
turned over to the court of primary jurisdiction, the District Court 
of Rhode Island, sitting in bankruptcy, for purposes of distribution 
among ail the creditors of the bankrupt estate. The appellees, who 
are the nine labor claimants, insist that the court helow, sitting in 
bankruptcy and as the anciilary tribunal, is empovvered to pass upon 
the questions of priority and to provide for applying the fund accord- 
ingly. 

[1] Before the issue thus made can be considered, it will be neces- 
sary to pass upon a preliminary matter. The appellees hâve presented 
a motion to dismiss the appeal. The grounds of the motion in sub- 
stance are: (a) That "no claim allowed or judgment or decree ren- 
dered" exceeds $300, and so the appeal cannot be sustained under sec- 
tion 25a, cl. 3, of the Bankruptcy Act; and (b) that such a case as 
this is not open to appeal under any other provision of that act. The 
theory of the first ground is that the final action of the court below 
was the rendition of "a judgment allowing * * * ^ dg^t or claim" 
in favor of the claimants, respectively, for sums less than "five hun- 
dred dollars/' and that since the claims as allowed are separate and 
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distinct in ownership, the appeal must fail for lack of the requisite 
amount in any of them. This is a misconception of the case. Neither 
the fact that the appellees severally rendered the services as to which 
priority was determined, nor the value of such services, is in any in- 
stance in dispute. The testimony taken before the spécial master 
shows that the value of the services rendered, respectively, by two 
of tlie appellees was in excess of the minimum sum, $500, named in 
clause 3 of section 25a ; and those two amounts were each reduced to 
$300, because of the limitation contained in section 11138, Ohio Gen. 
Code, on which the appellees mainly rely. The positions taken by the 
appellees were that under that section of the Ohio statute each was 
entitled to receive out of the bankrupt fund in préférence to other 
creditors "the fuU amount of wages due for" his "labor, not exceed- 
ing three hundred dollars"; in other words, they sought to hâve the 
fund distributed and applied in payment of acknowledged claims, at 
least in sums not exceeding in any instance the amount prescribed 
by the state statute. It is, moreover, to be observed that when the 
bankruptcy proceedings were commenced against the Cataract Com- 
oany and the adjudication took place in the District Court of Rhode 
Island, possession of the property which is represented by the fund in 
question was in the receiver appointed in the common pleas court of 
Wayne county, Ohio ; that this receivership was created at the suit 
of one of the présent appellees for the benefit of himself and the other 
creditors of the Cataract Company; that it became necessary to in- 
stitute a proceeding in the court below, as an ancillary tribunal, to 
gain possession of this property and ultimately of the fund; and con- 
sequently that neither the property nor the fund ever passed into the 
hands of Emerson as trustée in bankruptcy in virtue alone of the ad- 
judication. The practical effect, then, of the action taken by the prés- 
ent appellees in the court below was to assert priorities, indeed liens, 
against the fund. Plainly, the action was not to secure a judgment 
allowing a debt or claim within the meaning of clause 3, § 25a; and 
hence the motion to dismiss must dépend upon the other ground of- 
fered in its support. 

[2,3] Section 24a invests the Circuit Courts of Appeals with "ap- 
pellate jurisdiction of controversies arising in bankruptcy proceedings 
from the courts of bankruptcy from which they hâve appellate juris- 
diction in other cases." The jurisdiction so given is not in terms af- 
fected by the amount involved. In re Rouse, Hazard & Co., 91 Fed. 
96, 98, 33 C. C. A. 356 (C. C. A. 7). It is to be inferred from the 
record that the action taken by the appellees in the court below was, 
in practical intent and purpose, an intervention in bankruptcy proceed- 
ings which gave rise to a controversy within the meaning of section 
24a. There were nine claimants asserting priorities, or, in efïect, as 
we hâve seen, liens, against a particular fund which, we repeat, was 
not derived through direct opération of the adjudication in bank- 
ruptcy. Such action naturally invoked the equity jurisdiction of the 
court; and the court below, sitting in bankruptcy, ordered the fund 
to be applied in partial satisfaction of thèse admittedly earned labor 
claims. No formai pleadings, it is true, were presented by either side 
236 F.— 3 
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to show the theory of the parties, either as respects recovery or dé- 
fense. It is to be presumed that the appellees initiated their action 
by orally calHng attention to the facts concerning services they had 
rendered to the bankrupt; for, as we hâve shown in the statement, 
an order was entered January 20, 1915, reciting that "it being made 
to appear to the court that résidents" of the district "hold labor claims 
against the bankrupt herein, and that there is doubt as to whether or 
not said claims are a lien upon the property of said bankrupt," where- 
upon the spécial master was appointed to take testimony, as stated. 
The nature of this action is further shown by the report and findings 
of the spécial master, who appears to hâve treated the earnings as 
constituting liens upon the f und ; and also by the exceptions reserved 
below and the assignments made hère by the appellants, in which it is 
stated, among other thîngs, that the title to the fund had passed di- 
rectly from the state receiver to Emerson, as trustée in bankruptcy 
and not as ancillary receiver, and, consequently, that the fund was 
not within the jurisdiction of the court below, but was within that of 
the court of primary jurisdiction. The method thus adopted of in- 
troducing and conducting the controversy was certainly informai, to 
say the least, and yet the method discloses an assertion and déniai 
of liens against the fund, also a dispute as to where the title to the 
fund as well as its control lay. The method further discloses an align- 
ment of parties similar to that involved in a plenary action. Surely 
thèse features ought not to be ignored at the instance of any of the 
parties themselves. It has been aptly said that "the Bankruptcy Act 
is remédiai and should be interpreted reasonably and according to the 
fair import of its terms, with a view to effect its objects and to pro- 
mote justice" (Botts v. Hammond, 99 Fed. 916, 920, 40 C. C. A. 179 
[C. C. A. 4]); and, in working out thèse ends, the bankruptcy courts 
hâve not indulged in technicalities wherever a libéral procédure was 
consistent with the substantial rights of the parties in interest; and 
one of the clear objects of the Bankruptcy Act is to secure speedy 
and economical, though just, adjudication of controversies arising in 
bankruptcy proceedings. Thèse considérations lead us to believe that 
the action taken below in respect of thèse labor claims fairly involved 
a controversy under section 24a, and so justified the appeal. Rode 
& Horn V. Phipps, 195 Fed. 414, 418, 115 C. C. A. 316, and citations 
(C. C. A. 6); Bell v. Arledge, 192 Fed. 837, 839, 113 C. C. A. 161 
(C. C. A. 5); In re Breyer Printing Co., 216 Fed. 878, 881, 133 C. C. 
A. 82 (G. C. A. 7) ; Southern Cotton Oil Co. v. Elliotte, 218 Fed. 567, 
568, 134 C. C. A. 295 (C. C. A. 6) ; In re Martin, 201 Fed. 31, 33, tit. 
"Jurisdiction," to 11 (119 C. C. A. 363) ; s. c, sub nom. Globe Bank v. 
Martin, 236 U. S. 288, 295, 296, 35 Sup. Gt. 377, 59 L. Ed. 501 ; In re 
Hartzell, 209 Fed. 775, 776, 778, 126 G. G. A. 499 (C. C. A. 8) ; Hough- 
ton V. Burden, 228 U. S. 161, 164, 165, 33 Sup. Gt. 491, 57 L. Ed. 780. 
It hardly is necessary to say that in reaching this conclusion we do not 
hère pass upon the merits of the action. The attempt has been to de- 
scribe the action with a view of testing the challenge made of the 
remedy of appeal. We are not, however, unmindful of the remedy, 
as respects a proceeding in bankruptcy, given by section 24b to super- 
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intetid and revise in matter of law, though it must be said that coun- 
sel do not even suggest that remedy as the proper one hère. At first 
view it would seem that thèse labor daims presented questions of law 
which might well bave been disposed of as a step in an ordinary "pro- 
ceeding in bankruptcy," as distinguished from a "controversy arising 
in a bankruptcy proceeding" (In re Rouse, Hazard & Co., supra, 91 
Fed. 99, 33 C. C. A. 356; In re Worcester Countv, 102 Fed. 808, 
813, 814, 42 C. C. A. 637 [C. C. A. 1] ; O'Dell v. Boyden, 150 Fed. 
731, 72>2, 80 C. C. A. 397 [C. C. A. 6] 10 Ann. Cas. 239 ; Orinoco 
Iron Co. V. Metzel, 230 Fed. 40, 48, 144 C. C. A. 338 [C. C. A. 6]); 
but in reality the instant case is distinguishable from thèse décisions, 
and for the reasons that when the présent proceeding in bankruptcy 
was commenced and the adjudication declared, the bankrupt, the Cat- 
aract Company, was not in possession of either the property or the fund 
derived therefrom, and the ancillary proceeding was found necessary 
in order to gain possession. We but repeat when we say that the fund 
thus reduced to possession came into the court below with priorities, 
indeed, liens, alleged to exist against it in favor of résident claimants, 
and so gave rise to a controversy within the meaning of section 24a. 
In re Breyer Printing Co., supra, 216 Fed. 881, 882, 133 C. C. A. 82. 
The motion to dismiss will be denied. 

[4] Upon the merits of the case the appellants' counsel contend 
that the jurisdiction derived through the ancillary proceeding did not 
empower the court below to détermine the rights of appellees in the 
fund recovered. The theory of this contention is that Emerson's 
sélection as trustée operated to vacate bis positions as receiver and 
ancillary receiver, and that the state court receiver did not pay over 
the fund until after Emerson's sélection as trustée was made. Coun- 
sel, in efïect, concède that if the fund had been paid over before 
such sélection, the court below could bave controlled and applied the 
fund at the suit of the résident claimants. Thus the issue is reducible 
to the circumstance that possession of the fund was not secured 
until after the trustée was chosen. It is to be remembered that while 
Emerson was first appointed by the court below as ancillary receiver 
for the Northern district of Ohio, "with ail of the rights and powers 
to carry into force and effect the orders of the original court of 
jurisdiction," yet that this portion of the order was subsequently va- 
cated, and Emerson reappointed as ancillary receiver, but invested 
only "with the right and power to carry into force and effect the 
orders of this court which may be entered hereafter" ; and it was 
at the same time ordered that the ancillary receiver should report 
and account to the court below "for ail property of said bankrupt 
coming into his possession" in such Northern district, and that he 
should "hold the same subject to the order of this court." We bave 
seen that the fund was paid over by the state receiver under an order 
of the state court, and that this order contained a récital that it was 
made in pursuance of an order of the court below. It is admitted 
by appellees that the fund was paid by the state receiver after Emer- 
son had been elected trustée; and in his report as ancillary receiver 
to the court below, March 26, 1915, Emerson stated that the fund 
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was paid to the "trustée in bankruptcy." Despite this, we hâve 
seen that the order of the state court, directing its receiver to pay 
over the fund, distinctly provided that it should be paid to "Robert 
Emerson, receiver and now trustée of the Cataract Rubber Company, 
bankrupt"; and, although the record fails to disclose the form of 
the receipt given to the state receiver, it is to be presumed, and it 
is so stated without déniai by appellees' counsel, that the receipt con- 
formed with the order of the state court. 

Section 2 of the Bankruptcy Act (subdivision 20), as amended 
June 25, 1910, vests in the fédéral District Courts — 
"ancillary Jurlsdiction over persons or property wlthln thelr respective terri- 
torial limits in ald of a receiver or trustée appolnted in any bankruptcy pro- 
ceedings pending in any other court of banljruptcy." 36 Stat. pt. 1, 839. 

We cannot think that Emerson's sélection as trustée operated to 
vacate his ancillary receivership, and to transfer the fund through 
him as trustée to the sole control of the court of primarv jurisdic- 
tion. It is, of course, true, as counsel say, that section 70a of the 
Bankruptcy Act provides that the trustée shall be "vested by opéra- 
tion of law with the title of the bankrupt as of the date he was ad- 
judged a bankrupt"; still reliance on this provision ignores the facts 
that the property from which the fund was derived was in posses- 
sion of the state court receiver at the times of both the bankruptcy 
and the adjudication, and that admittedly the rights of the ancillary 
receiver and the trustée in bankruptcy in respect of the property could 
be determined only through the ancillary proceeding in question. The 
object of bestowing ancillary jurisdiction would naturally be to in- 
vest the tribunal, whose aid is once invoked, with power itself to 
control the agencies coming within its territorial jurisdiction, and 
likewise the property found and sought to be recovered therein on 
behalf of the bankrupt's estate. It would be an anomalous proceed- 
ing which would suffer an ancillary receiver or a trustée in bank- 
ruptcy at his option to withdraw property recovered through the aid 
of the ancillary tribunal, and regardless alike of the tribunal itself 
and résident suitors there appearing and claiming priorities or liens 
against the property. This would be to make the ancillary tribunal a 
mère instrument of the officiai instituting the action, since it would 
deny to the tribunal power to pass upon the rights of adverse claim- 
ants and even of a person found in possession of the property. Such 
a proceeding would hardly square with due process of law; it would 
savor rather of violence. 

[5] It was held prior to the amendment of 1910 that the District 
Courts of the United States, sitting in bankruptcy, each possessed 
"ancillary jurisdiction to make orders and issue process in aid of 
proceedings pending and being administered in the District Court of 
another district." Babbit v. Dutcher, 216 U. S. 102, 30 Sup. Ct. 372, 
54 I.. Ed. 402, 17 Ann. Cas. 969; Elkus, Petitioner, 216 U. S. 115, 
117, 30 Sup. Ct. Z77, 54 E. Ed. 407. Ancillary jurisdiction, it is 
true, signifies power to aid primary jurisdiction. But the power in 
an ancillary tribunal to take possession of property at ail is founded 
on the interest therein of the person or estate in whose right the 
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proceeclmg is maintained ; and this interest cannot, in the nature of 
things, be ascertained without passing upon such adverse interests 
as may be ciaimed by others in the property. When, thereîore, an 
ancillary tribunal takes possession, whether with or without opposi- 
tion, such possession draws to that tribunal power, indeed, imposes 
a duty, to détermine ail questions of prijrities and liens affecting 
the property. This applies with especial force to the rights of rés- 
ident adverse claimants. Fidelity Trust Co. v. Gaskell, 195 Fed. 
865, 873, 115 C. C. A. 527 (C. C. A. 8); In re Farrell, 201 Fed. 
338, 339, 119 C. C. A. 576 (C. C. A. 6); Loeser v. Dallas, 192 Fed. 
909, 911, 114 C. C. A. 349 (C. C. A. 3) ; In re Lipman (D. C.) 201 
Fed. 169, 172; In re Rathfon Bros. (D. C.) 200 Fed. 108, 109. It 
results that the court below had complète control of Emerson in both 
of his capacities as respects this fund (Fidelity Trust Co. v. Gaskell, 
supra, 195 Fed. 874, 115 C. C. A. 527; Reynolds v. Stockton, 140 
U. S. 254, 272, 11 Sup. Ct. 773, 35 L. Ed. 464. 

[G] The final question is whether the claims of any of the appellees 
are recoverabîe under either section 11138 or section 8339 of the 
Ohio Gen. Code. The learned trial judge, in affirmance of the spé- 
cial master's ruling, based allowance of ail the claims upon section 
11138, The portion of that section so relied on provides: 

"Eaoh person who has performed labor as an operative in the service of tlie 
assigner, witliin tweh'e montlis preceding the assignment, shall be entltled to 
receive out of tlie trust funds, liefore tlje paylng of other creditors, the full 
ainouut of wages due for such lal)or, not exceeding three hundred dollars." 
5 rage and Adams Ann. O. G. 0. 

It was held that this provision operated to create a lien upon 
the fund in dispute, securing each labor claim in a sum not exceed- 
ing $300. This was upon the theory that the case is controlled bv 
the ruling of this court in In re Laird, 109 Fed. 550, 48 C. C. A. 538, 
and the décision of the Suprême Court of Ohio in Machine Co. v. 
Supply Co., 68 Ohio St. 535, 67 N. E. 1055, 64 L. R. A. 845, 96 
Am. St. Rep. 677. The foregoing statutory provision was not in- 
volved in the Eaird Case. The provision there relied on in sustain- 
ing labor claims was the foUowing portion of the présent section 
8339, Ohio (icn. Code, which at the time of the décision bore the 
number 3206a, Ohio Revised Statutes (In re Laird, 109 Fed. 554, 48 
C. C. A. 542) : 

'•Tu ail ciises when property of an employer is plaeed in the hands of aji 
assignée, receiver or trustée, claims due for labor performed within the 
period of three months prior to the time such assignée, receiver or trustée is 
appointed, shall first be paid out of the trust fund, in préférence to ail other 
claims against such employer, except claims for taxes and the costs of adminis- 
tering the trust." 

Several observations are to be made upon thèse two statutory pro- 
visions. The one of most obvions pertinence is the différence in 
time within which the services must hâve been rendered in order to 
come within the respective limitations there prescribed; the first 
being "twelve months preceding the assignment," and the other 
"three months' prior to the time such assignée, receiver or trustée is 
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appointed." The services of each of the nine claîmants hère were 
rendered within this twelve months' limitation, but only four of the 
claimants distinctly appear to hâve performed any services within the 
three months' limitation, and such latter services were small in com- 
parison with the whole. It is next to be observed of thèse statutes 
that the one first in part quoted belongs to the chapter regulating the 
administration and distribution of estâtes of insolvent debtors (5 Page 
& Adams Ann. O. G. C. pp. 431, 488), and that the other is part 
of the chapter which in distinct terms provides for liens, and, among 
others, for liens of "laborers and employés of any person," etc. (3 Page 
& Adams O. G. C. pp. 1081, 1103). Further, the first statute relates 
to "each person who has performed labor as an operative," and the sec- 
ond one to "laborers and employés" whose claims are "for labor per- 
formed" ; and, while the claim of an "operative" may cover a period 
of 12 months, the amount of recovery is limited to $300, and although 
a daim "for labor performed" may cover a period of only 3 months, 
there is no restriction upon the amount of recovery. 

In view of thèse marked différences between the two statutes, it 
is reasonably to be inferred that they are independent each of the 
other, and designed for the accomplishment of distinct objects; and 
such was the conclusion of this court in In re City Trust Co., 121 
Fed. 706, 58 C. C. A. 126. That case presented the question whether 
the claims of "operatives" were, under either section 3206a (now 
section 8339) or section 6355 (now section 11138), or both, entitled 
to priority over certain prior and good-faith chattel mortgage liens. 
Moreover, a deed of assignment for the benefit of creditors had been 
made by the assigner previous to the adjudication in bankruptcy; and 
the court was accordingly called upon to détermine whether, under 
either or both of thèse statutes, the operatives' claims were entitled 
to priority over the claims of the chattel mortgagees. This led to the 
considération again of the Laird Case and also to its reaffirmance. 
The resuit was to deny the application of section 6355 (now section 
11138) to estâtes held by receivers or trustées, and also to deny to 
laborers, who might fairly be classed as operatives, the benefit of 
both section 3206a and section 6355 ; the présent Mr. Justice Day 
saying in the course of the opinion (121 Fed. 708, 58 C. C. A. 128) : 

"Section 6355 (now section 1H38) Is a part of tlie chapter regulating the 
administration of estâtes of Insolvent debtors, and deals with the distri,bution 
of the fund in the hands of the assignée. It does not hâve to do with estâtes 
placed in the hands of receivers or trustées. • * * " 

And again (121 Fed. 709, 58 C. C. A. 129) : 

"While we realize the gênerai princlple which gives to this lilnd of législa- 
tion a libéral construction, with a view to carrying out its beneflcent purposes, 
we do not thinlî: it was the Intention of the Législature to glve to laborers of 
this class the benefit of both sections 3206a and 6355. As we hâve sald, the 
broad provisions of 3206a mlght include ail classes of laborers ; but in Section 
6355 the Le^slature is dealing with a distinct class, flxlng the right to pref er- 
ential claims in cases of assignment" 

The effect of this was to deny to an "operative" under présent 
section 11138 the right to claim any benefit under old section 3206a, 
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in cases where an assignment lias been made ; arid the judgment be- 
low was reversed for that reason. Thé présent importance of that 
ruiing; will be seen in the fact that in the instant case the court below, 
in affirming the spécial master, found that the appellees were opera- 
tives within the mcaning of section 11138, and also entitled to liens 
under that section upon the theory of the rule laid down in the Laird 
Case. Tliis was to overlook the ruling in the City Trust Case that 
section 11138 applies only to cases of assignment, and not to cases of 
receivership. Hovvever, it was not decided in the City Trust Case 
that operatives, within the meaning of old section 6355, would not 
be entitled to prove their claims under old section 3206a, wherever 
it appears that the estate bas been placed in the hands of a receiver 
instead of an assignée. This points to an important distinction which 
must be observed when considering both the City Trust Case and 
the Laird Case; the fact of the assignment which appeared in the 
former case was held to require disallowance of the claims of oper- 
atives under old section 3206a, while the présence of the receivership 
in the Laird Case was sufficient to justify allowance of the claims 
there involved under that section. True, no question arose in the 
latter case as to the character cf the claims, that is, whether of oper- 
atives or only of ordinary laborers, though apparently they were of 
the latter class ; but the point is clear, and it must be borne in mind, 
that the efïect of thèse two décisions is to allow claims of operatives 
under old section 3206a, where the estâtes are not in the hands of an 
assignée, but are in the hands of a receiver, yet it is equally im- 
portant to remember that allowance under old section 3206a must be 
subject to the limitation in point of time prescribed by that section. 
It is, however, urged, and it was in effect so held below, that the 
décision in Machine Co. v. Supply Co., supra, 68 Ohio St. 535, 67 
N. E. 1055, 64 L. R. A. 845, 96 Am. St. Rep. 677, décides that labor 
claimants like the présent are entitled "to invoke the provision most 
favorable to themselves," that is, the provision of either of thèse Ohio 
laws. We do not so understand that décision. The sole question 
involved in the case was one of priority as between the claims of cer- 
tain laborers and chattel mortgagees. The property of the mortgagor 
had been placed in the hands of receivers in the common pleas court 
of Allen county, Ohio, and after the property had been converted 
into money the rights of the parties were transferred to the fund so 
derived. The circuit court held that the amounts due on the laborers' 
claims should first be paid in full, and the remainder applied, in a 
way pointed out, to the payment of the mortgages. The judgment 
was reversed and the holders of the chattel mortgages were given 
priority. Plainly the question involved, and so the judgment, had 
no relation to a right, like that mentioned in the opinion, of labor 
claimants to sélect and recover under the statute "most favorable to 
themselves." The court was required, and only required to détermine 
which of two classes of claimants — one class claiming for labor per- 
formed and the other for loans secured by chattel mortgages — should 
be subordinated to the other in the distribution of the fund ; and noth- 
ing more than the détermination of that issue is to be found in the syl- 
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labus. Under the Ohio rule the syllabus is controlling, "even tViough 
the expression of the judge" delivering the opinion "should be thought 
to indicate a state of mind favorable to the contention of counsel upon 
a question not before the court." Trust Co. v. Stich, 71 Ohio St. 
459, 466, 467, 7Z N. E. 520. As respects the third paragraph of the 
syllabus in the Machine Company Case, the term "trust fund" there 
referred to and defined clearly relates to the gênerai estate of the 
debtor, and which, incumbrances being discharged, is applicable to 
the payment of labor claims, if there be any, according as such claims 
arise under the one or the other of the sections there mentioned, in 
préférence to the claims of gênerai creditors. This by no means holds 
that an "operative" bas a choice of thèse statutes as respects the en- 
forcement of his claim. The décision in that case, therefore, is not 
in confiict with the décision in the City Trust Case, certainly so far 
as anything hère involved is concerned; and, in view of the latter 
décision, we hold that section 11138 has no application to the présent 
case. 

[7] It follows that if we treat the four appellees as "operatives," 
who rendered services within three months of the appointment of the 
receiver in the state court, they are, by reason of such receivership, 
entitled to allowance for those services, under section 8339 (old section 
3206a). Further, if such appellees were not "operatives" within the 
meaning of section 11138, but were engaged as ordinary laborers, in 
the three months' period mentioned, still the allowance may be based 
on the same section ; i. e., 8339. We are disposed to interpret the view 
entertained by the learned trial judge that appellees were operatives, 
within the meaning of section 11138, to hâve been intended rather as 
a conclusion of law than a finding of fact. As we understand the 
évidence, thèse four appellees were in that period engaged in a sub- 
stantial way in the performance of manual labor. True, Emery was 
employed as "consulting engineer and rubber expert," and was later 
operating machinery, Castor was employed as superintendent, and 
Bogner as machinist ; but the remaining appellee was the night watch- 
man, Davenport. It was shown, however, and so found below : 

"The plant was a very small one, employing at least In its later stages only 
nine men in ail, and tlie testiniony shows that Eniery and Castor, necessarily 
having little to do in the way of su])erintendence, and the Company belng in 
finaucial difliculty, de^oted theinselves, in large part, to manual labor coutrlbut- 
ing to the manufacture of rubber tires." 

Indeed, we think it is fairly to be inferred that so far as any serv- 
ices were rendered by Emery, Castor, and Bogner in the last three 
months, their services consisted mainly in the performance of manual 
labor and negligibly in the discharge of their earlier duties. It is 
this feature of the évidence which we think warrants the belief that 
the titles borne by thèse three appellees signify but little in the last 
stages of the business, and consequently that their claims, as well as 
the claim of the watchman, may rightfully be classified and treated 
as falling within the purview of section 8339 (old section 3206a). 
The wages of Emery and Castor were, it must be conceded, in excess 
of whât would ordinarily be allowed to persons for such work as 
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they were latterly requircd to perform, and yet for aught that appears 
their employer was satisfied with the wages and they with the labor. 
See allowance of Winn's daim in Blessing v. Blanchard, 223 Fed. 35, 
37, 138 C. C. A. 399 (C. C. A. 9) Ann. Cas. 1916B, 341. In view 
of thèse circumstanccs and of the obvious need of bringing this liti- 
gation to a close, we shall treat thèse four claims as falling within 
the rule of the décision in the Laird Case. It is true, as counsel show, 
that that décision has not received approval in some of the fédéral 
circuits, and so it is contended that the case should be reconsidered 
and overruled. This contention fails to observe the fact that the 
décision has been recently cited, and with apparent approval, in two 
décisions of the Suprême Court (Henderson v. Mayer, 224 U. S. 631, 
637, 32 Sup. Ct. 699, 56 h. Ed. 1233 ; Globe Bank v. Martin, 236 U. 
S. 288, .301, 35 Sup. Ct. 377, 59 L. Ed. 501). 

[8] The complaint made of the L,aird décision is in substance that 
it fails to give e!ïect to 64b (4) of the Bankruptcy Act ; but the 
limitation there imposed upon the allowance of claims for wages is 
the same in point of time as that fixed by the state statute which is 
hère treated as applicable. It so happens, moreover, that the earn- 
ings of each of the four employés within the last three months were 
less than the limitation in amount fixed by 64b (4) ; and only two days 
elapsed between the appointment of the recciver in the common pleas 
court of Wayne county, Ohio, and the commencement of the bank- 
ruptcy proceeding in the District Court of Rhode Island. This lapse 
of time is so slight as not materially to aflfect the amounts of recovery, 
whether the state statute or 64b is to be applied. If, then, the court 
were inclined to reconsider the décision in the Laird Case, such an 
attempt would not be justified hère. 

The decree must be reversée!, and the cause remanded, with direc- 
tion to enter a modified decree providing for payment out of the f und 
hcre in issue of such portions of the claims of the four appellees, viz. 
Emery, Castor, Bogner, and Davenport, as represent the services ren- 
dered by them within the three months' period prescribed by .section 
8339, Ohio Gen. Code, and likewise respccting the claims of Miller, tire 
biiilder, and Young, day watchman, appellees, in case they performed 
services within that period. The parties on neither side will recover 
costs of this court against the others ; but the costs paid by appe- 
lants to the clcrk of Ihis court, and, since the expense of preparing 
and printing record and printing briefs would be largely the sarae if 
only the four appellees named had recovered, appellants' expense 
of preparing and printing transcript of record and briefs, as well as 
appellees' expense of printing brief, shall also be paid out of such 
fund. 
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BABBITT V. EEAD et al. 

(Circuit Court of Appeals, Second Circuit. Jane 29, 191C.) 

No. 236. 

1. CoEroEAMONS ©=5247 — Bonds — Exemption of Stockholders fbom Liabil- 

ITT. 

A clear provision In a corporation mortgage that tlie holders of tbe 
bonds shall rely for payment entirely on tlie corporation and its property 
without recourse upon stocliholders beeause of any personal liability whicli 
might be asserted against them Is not contrary to public policy and, In 
the absence of fraud or déception, Is enforceable. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 983-997; 
Dec. Dlg. <S=>247.] 

2. CoEPOEATiONS <S=478 — Bonds — Refebence to Mobtgage. 

A provision in a corporation mortgage vphicli is referred to In the bonds 
secured is of the same efCect as though contained in the bonds themselves. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. } 1871 ; Dec. 
Dlg. <S=>478 ; Mortgages, Cent. Dig. §§ 208-257, 259-289.] 

3. BANKBUPrcY iS=>282 — Right ov Action by Trustée — Action foe Deceit. 

A trustée of a bankrupt corporation cannot maintaln an action on be- 
half of bondholders against stocliholders to recover for fraud eommitted by 
them in the sale of the bonds of the corporation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 426; Dec. 
Dig. ®=>282.] 

4. COUKTS lS=»3e6(l) FEDERAL COURTS StATB LAWS AS RuLES OF DECISION. 

Where the hlghest court of a state has Interpreted a state statute in a 
way showing that it is consldered a positive enactment and not merely a 
re-enactment of the common law, as to riglits arlsing thereafter, Its con- 
struction Is binding on the fédéral courts. 

(Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 956, 957, 967; 
Dec. Dig. ®=»366(1).] 

5. Cobpobations ©=5232(3) — Liability of Stookholdebs — Stock Issued fok 

Pboperty — Missouri Statute. 

Under Const. Mo. art. 12, § 8, which provides that "no corporation 
shall issue stock or bonds, except for money paid, labor done or property 
actually recelved," and Rev. St. Mo. 1909, § 2981, which contains the 
same provision, as construed by the Suprême Court of the state, where 
a corporation issues stock in payment for property the property must be 
the falr équivalent in value of the par value of the stock issued for it; 
otherwise thei stockholder receivlng it is liable to creditors of the cor- 
poration for the différence, whether the overvaluation of the property 
was intentlonal or not. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. § 884; Dec. 
Dlg. <©=232(3).] 

6. Bankruptcy (S=»2S2 — Assets — Liability or Stockiioldeks — Esfobcbmeni 

BY Trustée. 

As under the décisions of the same court such liability is an asset of 
the corporation, It may be enforeed by its trustée in bankruptcy for the 
benefit of the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 426; Dec. 
Dig. <@=>282.] 

7. CosTS ®=»32(3) — Suit by Trustée in Bankruptcy— Partial Success. 

A trustée In bankruptcy, when he sues a third person, takes the same 
risks as any other party and cannot Impose on défendants, dlrectly or 

@=3For other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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Indirectly, liability for costs made on a supplemental bill setting up an 
invalid claim, although successful under his original bill. 

[Ed. Note.— For othcr cases, see Costs, Cent. Dlg. § 112; Dec. Dlg. 
©=532(3).] 

8. WoEDs AND Phrases— "Value." 

The "value" of a thing is what it will presently bring in exploitation 
or exchange under prcîsently possible conditions. 

[Ed. Note. — For other définitions, sec Words and Phrases, First and 
Second Séries, Value.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Byron F. Babbitt, trustée in bankruptcy of the 
Randolph-Macon Coal Company, against William A. Read, Seth 
Sprague Terry, and John S. Melcher, executors of James T. Gardiner, 
deceased, William T. Van Brunt, and others. Decree for complainant 
for part of his claim, and both parties appeal. Affirmed. 

For opinion below, see 215 Fed. 395. 

This case arises upon two appeals from a decree in a suit in equity brought 
by a trustée In bankruptcy of a Missouri corporation to coUect upon stock- 
holders' Uabillties for the issuance of stock for less than par. The creditors 
for whose claims the trustée recovered amounted, together with allowance to 
counsel, costs, and the like, to more than $160,000, and a decree went for that 
amount against two New ïork stockholders, Read and Gardiner. There 
were excluded from the beneflt of the decree, however, the bondholders under 
a trust mortgage containlng a so-called "no recourse" clause, and, beeause o£ 
that clause, thèse bondholders appeal from that portion of the decree which 
excluded them, and Read and Gardiner appeal from so much as found them 
llable at ail. Other stockholders were joined, but the bill was dismissed as to 
them. 

The facts, whlle somewhat complicated, are very fully and accurately re- 
ported In the opinion of the District Court (215 Fed. 395), in view of which it 
is unnecessary to repeat them at length hère. 

Charles A. Boston, of New York City, and P. Taylor Bryan, of 
St. Louis, Mo., for appellant trustée. 

Carter, Ledyard & Milburn, of New York City (William F. Taylor, 
of counsel), for appellants Metropolitan Life Ins. Co. and others. 

Charles É. Rushmore, of New York City (George N. Hamlin, of 
New York City, on the brief), for défendants Reed and Gardiner. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts~âs 
above). [1] The first question arises under the plaintifï's appeal and 
brings up the meaning and validity of the "no recourse" clause. The 
plaintifï's idea that the stockholders' liability is not an obligation 
founded on the bonds, but only on the statute, seems to us vertra.1 and 
scholastic. The statute is a necessary factor of the obligation, to be 
sure; but the obligation is none the less to pay the debt created by 
the bonds. If more words than are in article 22 of the mortgage are 
necessary to comprise such an obligation, we do not know where they 
could be found. Indeed, the only just criticism of the article is 
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that its verbiage, by including so much, opens ground for sus- 
picion. Such instruments frequently suffer from that defect; but 
the intent, though it could hâve bcen put in a few lines, is not lost in 
spite of the conventional redundancy of its expression. The meaning 
is so clear that the only question which can arise is vvhether it is 
against public poHcy, whether the clause e.xlends to the bondholders 
as well as to tlie mortgage trustée, and whether the supposed deceits 
affect the situation. 

We can see no reason for saying that such a provision is against 
public policy if the bondholders were properjy apprised in advance, 
and no authority is suggested even remotely in point. The theory 
of such liabilities is that the capitalization of a company conveys a 
belief that it starts with an equal value in property. That theory 
may be questionable in fact; but, assuming it to be true, it has no 
application when the creditor knovvs how the stock was issued before 
he lends his money. This is the law of Missouri (VVoolfolk v. Jan- 
uary, 131 Mo. 620, 33 S. W. 432; Trust Co. v. McMillan, 188 "Mo. 
at p. 567, 87 S. W. 933, 107 Am. St. Rep. 335 ; Biggs v. Westen, 248 
Mo. 333, 154 S. W. 708) under which the plaintilï sues. The provi- 
sion is only intended to protect against déception, and there is no 
apparent reason to deny the right to creditors to say in advance that 
they will not rely upon it. Such covenants hâve been held valid 
whenever they hâve been tested, so far as we hâve found. Brown v. 
Eastern Slate Co., 134 Mass. 590 ; Fidelity Trust Co. v. Washington, 
etc., Corporation (D. C.) 217 Fed. 601. 

The business of selling corporate bonds is not obviously afïected 
with a public interest, as are such businesses as those of common 
carriers. While it is true that such bonds are sold broadcast to large 
numbers of people, they are generally distributed originally to bankers 
or brokers in large blocks, and in such cases it is the custom of the lat- 
ter to f amiliarize themselves with the mortgage and its provisions. The 
final purchasers are their customers, and look to, and dépend upon, 
thèse distributors, and not upon the obligors. The case is not, there- 
fore, one where the obliger deals directly with a numerous class, not ac- 
customed to look carefuUy at the détails of the bargain, and where the 
detailed provisions of the contract are submerged by the urgency of 
the demand. It may well be that thèse distributors do not pay such 
attention to the détails as they should, yet the matter is one in which 
they hâve an interest to protect the eventual customer, and where, 
if they do not, they are themselves aiïected by the resuit. An in- 
vestor can hardly be put in the class of those not responsible for the 
clear meaning of the instruments on which he buys ; at least, if it 
is so, we hâve no means of knowing it, and the matter must await 
some législative détermination. 

[2] The plaintiff resorts, therefore, to the fact that the bonds did 
not incorporate the limitation, except by référence to the mortgage. 
Yet it has always been held that such a référence makes the provi- 
sions of the mortgage a part of the contract, as much in this case 
as in one where the instrument is prepared with the deliberate scru- 
tiny of both sides. Natl. Sait Co. v. Ingraham, 122 Fed. 40, 58 C. C 
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A. 356; McClelland v. Norf. S. R. Co., 110 N. Y. 469, 18 N. Ë. 
237, 1 L. R. A. 299, 6 Am. St. Rep. 397 ; McClure v. Oxford, 94 
U. S. 429, 24 L. Ed. 129. It would indeed be only a fictitious pro- 
tection to insist that such provisions as this should be incorporated in 
the bonds. The investor who would read with so much care the 
whole of a bond so voluminous as it would become, were ail the 
limitations included, would be as likely to look at the mortgage, if 
the bond referred to the mortgage. Buying such bonds is not like 
taking a biil of lading from a common carrier, an everyday incident 
of common afïairs. 'Fhose who wish in any case to read the extended 
text carefuUy hâve now the power to go to the printed mortgage, and 
are as likely to do so as though the bond itself contained ail its lim- 
itations. Certainly we may not say that such a company is under a 
public duty against which it may not contract by sufficiently explicit 
language. 

Finally, the plaintiff says that at least as to the Mackay bonds 
the défendants are estopped by their misrepresentations from setting 
up the "no recourse" clause. Now, thèse alleged misrepresentations 
did not touch the existence of that clause in the mortgage; nor did 
they say that the stock had been issued for property worth its face, 
as in Downer v. Union Land Co., 113 Minn. 410, 129 N. W. 111. 
Such a statement would indeed hâve been absurd in the face of the 
fact that the bonds not only sold for less than par, but that the stock 
was given away as a bonus. They were gênerai statements about the 
character of the property, its prospects, its value, and the extent of 
the title held by the company. 

The plaintiff says that the défendants may not assert the 
clause because of thèse statements which constitute inéquitable con- 
duct. He wishes to use this misconduct by way of estoppel, and in 
that he fails, because estoppel never can do more than hold the 
utterer to the truth of his speech. If the rights of ail the parties 
hère are adjudicated upon the basis of the truth of the supposed de- 
ceits, it would not affect the stockholders' liability. They escape be- 
cause they bargained to escape in advance, and no estoppel is relevant 
unless it comprises a statement that they had not so bargained. If 
they had sold the bonds on such a statement, they could not later take 
advantage of their exemption, but they did not. Nor did the de- 
fendants say that the stock was fuUy paid, though, if they had, it 
would not afïect the covenant by which their liability as stockholders 
was waived. Downer v. Union Land Co., supra, is not to be so un- 
derstood ; the only point decided was that the covenant did not waive 
a liability for fraud and that an action of tort still lay. Finally, the 
gênerai inequity of the defendant's conduct towards the Mackay group 
will not bar their assertion of a légal right in défense to the bill ; they 
do not corne into a court of equity, but are brought in. There is no 
rule of equity which takes from a défendant his légal défenses because 
his conduct lias been inéquitable. We therefore décline to consider the 
évidence of thèse supposed deceits or the extent to which the Mackay 
représentatives were fully acquainted with the facts at the time they 
bought the bonds. 
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[3] However, while the stockholders are protected against any 
daim upon them as stockholders by the "no recourse" clause, that 
clause does net protect them as individuals, though they be stock- 
holders, against tihe claims of persons who hâve been induced by them 
to buy bonds upon fraudulent statements. Yet it is only such de- 
frauded purchasers, and not the trustée, who hâve the right to assert 
such a claim ; the Mackay group may hâve its rights against some of 
the défendants, but they cannot assert them hère. Such an- effort was 
made in Slater Trust Co. v. Gardiner (C. C.) 183 Fed. 268, but failed. 
We hâve nothing to say as to the success or failure of such an action, 
if brought by the defrauded bondholders against those responsible for 
the utterance of the fraud. We only seek hère to avoid a confusion 
between two separate matters : (1) The wrong done by deceit in 
selling the bonds; and (2) the obligation of the stockholders because 
of their acceptance of the stock. 

This disposes of the main points in the plaintiff's appeal. The 
lesser points we consider at the end. The next question is of the 
défendants' appeal, especially as affecting Read and Gardiner. In 
this, the first question is of the value of the property. As to Gardiner, 
the proof is beyond question ; he puts the outside value on the whole 
property at $4,000,000, which, while we do not accept it, is too little 
to save him against the claims allowed by the District Court. As 
to Read, assuming Gardiner did not speak for him, the mère sit- 
uation shows the character of the undertaking. The total money ex- 
pended in purchasing coal properties was $1,150,000, or about one- 
sixth of the capitalization. It is, of course, conceivable that the pro- 
moters got such a fabulous bargain as this; but how likely is it? 
Moreover, if it were such a good bargain and the coal remained, as 
it did, it is scarcely possible that it should lose so much of its value 
as never to be able to pay a dividend, though subsequently organized 
on about its cost basis. The sale value of coal thereabouts was not 
more than ^20 per acre, and the necessary value to justify the capital- 
ization was over $140. We may allow that consolidation into a single 
holding increased the value, but with what warrant may we say it 
increased the value sevenfold? Kurthermore, we should be blind to 
the commonest facts of finance, if we allowed so transparent a dis- 
guise to pass muster. The constant effort to inflate capitalization 
so that the earnings shall not be too apparent oould hâve no more 
characteristic an expression. That the incorporators honestly suppos- 
ed that the property had a value beyond its bonded indebtedness we 
are quite willing to admit, but that they thought the stock at the tirae 
worth par passes belief. Their expectations did not constitute prop- 
erty until they could put them into the realm of such established cer- 
tainty as would lead men generally to share them. The mère fact of 
the distribution of the stock as bonus demonstrates that they had not 
got so far as that. 

[8] The défendants' calculations of value were properly charactér- 
ized by the District Judge as the merest spéculation, and even then 
at the expense of the most commonplace actuarial theory. The peg 
to hang them on is the testimony that royalties are the "basis" of cal- 
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culating value. Doubtless they are, but not upon the présent full 
value of royalties payable a century hence. "Value" is what the thing 
will bring to-day in exploitation or exchange under some presently 
possible conditions. It has often been the custom in excessive capital- 
izations to try to justify watered stock issues by the statement that 
the value to the incorporators is such and such, greatly in excess of 
what they paid. That may or may not be true, according as the 
combination had enhanced the économie efficiency of the units, or as 
it results in the control of the market or the like. Some properties 
cannot be successfuUy sold ; they are too big to hâve a genuine mar- 
ket. This perhaps was one, and perhaps its fairest measure of value 
lay in future exploitation; but just in so far as that exploitation in- 
volved the future it was subject to the discount of the future, even 
after the promoters' confidence became shared by the public. More- 
over, to suppose that thèse coal lands were so little subject to com- 
pétition that one could buy them at one-seventh of their value is 
wholly unwarranted. The région was known, it was being freely 
exploited already, it was no secret El Dorado; if the lands had any 
such value in combination, it is not possible that the demand for them 
should not hâve created a higher price. Judge Mayer was therefore 
certainly right in finding that, whatever its value, the property as 
a whole was not worth more than $6,600,000. That was ail he need 
find. 

[4, 5] The next question is of the défendants' liabihty as stock- 
holders. The only statutory provisions in Missouri touching stock- 
holders' liabilities, even indirectly, are that which requires stock to be 
issued for money, labor or property (Const. art. 12, § 8; Rev. St. 
1909, § 2981), and that which allows exécution directly against a stock- 
holder upon a judgment against a corporation (R. S. 1909, § 3004). 
Stock issued for property is quite valid, and as between the corpora- 
tion and the stockholder the agreement is conclusive. Like other 
courts in a similar situation, however, the Missouri courts hâve con- 
strued this constitutional provision not to justify ail bargains which 
the stockholders collectively under the corporate name may choose 
to make with some of their number. The question came up first in 
the Suprême Court of Missouri in Schickle v. Watts, 94 Mo. 410, 7 
S. W. 274, a case which, however, involved an Illinois corporation, 
and which could not therefore rule definitively upon the effect of 
the Missouri statutes. Next came WVxjlfolk v. January, 131 Mo. 620, 
33 S. W. 432, in which the case was treated as though the stock- 
holders' liability depended only upon his contract, and in which, 
since no bad faith was shown, he was exonerated. The basis of the 
liability where there was bad faith was not considered, but the dictum 
in Schickle v. Watts, supra, was overruled. After Woolfolk v. Jan- 
uary, supra, came Van Cleve v. Berkey, 143 Mo. 109, 130, 44 S. W. 
743, 42 t,. R. A. 593, a case turning, like Schickle v. Watts, supra, on 
the liability of an Illinois stockholder. Nevertheless the discussion 
covered the Missouri law at length and held that the "American trust 
doctrine," as it was called, was "reinforced" by the Constitution and 
statutes of Missouri. Finally, Berry v. Rood, 168 Mo. 316, 67 S. 
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W. 644; Id., 209 Mo. 662, 108 S. VW. 22; Id., 123 S. W. 888, 225 
Mo. 85, was a décision squarely in point and went upon the theory 
that the resuit followed from the statutory law, though just how was 
not very clearly shown. The theory was repeated in Bank v. Rocke- 
feller, 195 Mo. 15, 54, 55, 93 S. W. 761. Berry v. Rood, supra, is 
concededly the established law of the state to-day, whatever the source 
of the doctrine. 

The défendants' distinction is no doubt real between collecting a 
partly paid subscription and assessing stock which has been paid in 
property. In the first case, the stockholder may be held in contract, 
although it may be necessary to set aside a subséquent fraudulent re- 
lease to do so. In the second case, his sole promise is to convey 
specified property in exchange for the stock. If for any reason that 
contract, being voidable, is rescinded, the rescission would resuit in 
leaving no promise to do anything. Obviously, therefo-re, if the right 
against the stockholder is to sound in contract, no rescission theory 
will serve; any obligation over and above the conveyance of the prop- 
erty must be the mère création of appropriate power. The défend- 
ants concède that if the property is consciously overvalued such an 
obligation arises ; but they say that this obHgation necessarily dé- 
pends upon "gênerai law," and that by similar reasoning, when the 
obligation is urged to dépend upon unconscious overvaluation, it must 
equally dépend upon an interprétation of "gênerai law," as to which 
the décisions of the Missouri courts do not bind a fédéral court. Yet, 
liowever the Missouri courts might hâve founded the obligation, there 
can be no doubt that they in fact did found it upon the provisions 
of their Constitution and statutes requiring the stock to be paid for 
in property. From those provisions they thought it followed that 
the property must actually equal the face of the stock, regardless of 
what the stockholders honestly thought; and that, when it did not, 
their obligation to pay the différence arose from the fact that they 
had attempted an évasion of tlie statute. Their innocence of intent 
to violate the statute was not thought relevant, as it often is not. To 
succeed, the défendants are obliged to tak-e the position that, while 
the Missouri courts were truly enough interpreting their Constitution 
when they held that it required payment in property of the actual 
value of the stock, they were relying upon "gênerai law" wlien they 
created out of that interprétation an obligation coextensive with the 
violation of the statute. Such a distinction seems to us wholly facti- 
tious; it is not suggested in the opinions of the judges and présup- 
poses a subtlety not to be expected. When in Van Cleve v. Berkey, 
supra, and Rood v. Berry, supra, the Suprême Court of Missouri 
repudiated the rule of Woolfolk v. January, supra, they clearly in- 
tended to establish a new rule dépendent upon the public policy of 
Missouri as it was expressed in its positive enactments. This is what 
they said and, we must take it at its face. Of course, it cannot mat- 
ter that the obligation was not expressly enacted in the statutes; we 
hâve nothing to do with the meaning which a state court chooses to 
impose upon any set of words, so long as we once are assurcd that 
they are engaged in finding that meaning. Any other canon would 
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jnevitably involve a fédéral court in the necessity of ascertaining how 
far the state court is justifiée! in finding the meaning, which they do 
find, from what they sélect as conveying that meaning. It is the very 
purpose of the rule to avoid such scrutiny, and to treat the positive 
enactments of a state as composed in part of the meaning which the 
state's authoritative interpreters choose to place upon them. 

The authorities cited in support of the position that we are not 
bound by the state cases are ail distinguishable. It is settled, for 
instance, that state décisions are not conclusive when they first are 
made after the rights of the parties become fixed. Great Southern 
Fire Proof Hôtel Co. v. Jones, 193 U. S. 532, 24 Sup. Ct. 576. 48 
L. Ed. 778; Adelbert Collège v. Wabash R. R. Co., 171 Fed. 805, 
96 C. C. A. 465, 17 Ann. Cas. 1204. This is the basis of the décision 
in Clark v. Bever, 139 U. S. 96, 11 Sup. Ct. 468, 35 L. Ed. 88, so 
far as it touches the state décisions, since it cites Burgess v. Selig- 
man, 107 U. S. 20, 2 Sup. Ct. 10, 27 L. Ed. 359, which distinctly as- 
serted the doctrine. As the whole transaction in the case at bar oc- 
curred after Berry v. Rood, supra, the défendants can take no ad- 
vantage from those cases. There is another doctrine, not so well 
settled, that where a state court décides that a state statute merely 
intends to re-enact the common law, and then sets forth its own no- 
tion of what the common law is, a subséquent fédéral court is still 
free to form its own décision as to the common law, notwithstanding 
the statute. This is indicated anyway, if not decided, in Byrne v. 
Kansas City Ry. Co., 61 Fed. 605, 9 C. C. A. 666, 24 L. R. A. 693. 
If once it is apparent, however, that the state court founds its dé- 
cision upon the statute, even though the fédéral court has decided pre- 
cisely the same question directly the contrary, it will none the less 
follow the state décisions. Bûcher v. Railroad Co., 125 U. S. 555, 8 
Sup. Ct. 974, 31 E. Ed. 795. Taylor v. Cummings, 127 Fed. 108, 
62 C. C. A. 108, expressly declined to pass upon the question whether 
the fédéral court is bound, when the state décisions purport to con- 
strue a state statute contrary to the common law of which it appears 
to be the enactment. Casserleigh v. Wood, 119 Fed. 308, 56 C. C. A. 
212, did indeed disregard the décisions of the courts of Colorado, but 
so far as appears they were ail made after the rights of the parties 
were fixed, and therefore fall within Burgess v. Seligman, supra. It 
is fair to say that this distinction is not taken in the case, and in so 
far as tlie opinion goes further than the facts, with great respect, we 
cannot follow it. As to Mutual Life Ins. Co. v. Lane (C. C.) 151 
Fed. 276, affirmed 157 Fed. 1002, 85 C. C. A. 677, the state décision 
(Union Fraternal Ecague v. W alton, 109 Ga. 1, 34 S. E. 317, 46 L. 
R. A. 424, n Am. St. Rcp. 350), which preceded the assignment of 
the insurance policy, is somewhat ambiguous, but seems to turn upon 
the theory that the state statute did not afïect to change the common 
law. The second state décision (Rylander v. Allen, 125 Ga. 206, 53 
S. E. 1032, 6 E. R. A. [N. S.] 128, 5 Ann. Cas. 355) was rendered 
after the rights were fixed. Thèse are the only cases which need dis- 
cussion. 

2.S6 F.— 4 
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We feel no hésitation in finding, therefore, that when a state court, 
by a décision before the critical facts occur, has purported to find in 
a State statute language which is not iiitended merely to re-enact the 
common law, we are conclusively bound, whatever our own judgment 
as to the propriety of their interprétation. We do not suggest what 
the rule should be if the décision finds the statute intended only to be 
declaratory of the common law and then détermines what is the com- 
mon law. In Van Cleve v. Berkey, supra, the language may, under 
this rule, be thought ambiguous, since the word is "reinforced," as al- 
ready mentioned, though we interpret even this as going further than 
a mère déclaration of common law ; but no one can read Berry v. 
Rood, supra, without being satisfied that the court supposed itself to 
be construing the positive enactment of a policy peculiar to, or, if not 
peculiar, at least deliberate with, the state of Missouri. The Circuit 
Court of Appeals for the Eighth Circuit, in Mudge v. Black, 224 Fed. 
919, 140 C. C. A. 397, took the same view of the same décisions, though 
the case involved bonds instead of stock subscriptions. 

[6] The next question in the défendants' appeal is the right of 
the trustée in bankruptcy to sue. This is a question wholly of state 
law as well, depending upon whether the liability created by the stat- 
ute is regarded as running towards the creditor individually or towards 
the corporation. Thus in New York, where it is well settled that the 
liability is personal to the creditor, the trustée may not sue (Re Jassoy 
Co., 178 Fed. 515, 101 C. C. A. 641), and the same is true of Minne- 
sota (Courtney v. Georger, 228 Fed. 859, 143 C. C. A. 257). Yet in 
New Jersey (Re Remington Automobile Co., 153 Fed. 345, 82 C. C. 
A. 421) and in Ohio (Kiskadden v. Steinle, 203 Fed. 375, 121 C. C. 
A. 559), the obligation runs to the corporation and passes to the trustée. 
In gênerai, ail the incidents of the obligation are to be found in the 
décisions of the state courts, which interpret the statute. Converse v. 
Hamilton, 224 U. S. 253, 32 Sup. Ct. 415, 56 L. Ed. 749, Ann. Cas. 
1913D, 1292. This stops any inquiry in the case at bar beyond the 
Missouri décisions. In Berry v. Rood, supra, 168 Mo. 335, 67 S. W. 
644, stockholders' liabilities were distinctly treated as a part of the 
corporate assets, and a receiver was allowed to sue. In Biggs v. 
Westen, 248 Mo. 333, 154 S. W. 708, while the trustée in bankruptcy 
was not succéssful, it is apparent (248 Mo. 343, 344, 154 S. W. 708) 
that his failure did not turn upon his incapacity to sue. The court 
below had disallowed the claim of one creditor, but had given a de- 
cree sufficient to cover ail the claims allowed. It was not suggested 
that the trustée was not the proper party to sue upon such claims ; the 
implication is to the contrary. We do not doubt that this is the law 
of Missouri, and we are not concerned with the validity of its under- 
lying theory. Nevertheless it is less anomalous than the défendants 
seem to suppose. That the corporation while solvent should not be 
able to sue on such liabilities might well be true, because they were sub- 
ject to a condition that the corporate assets should be fîrst exhausted. 
There is nothing any more anomalous in superadding to an illégal sub- 
scription for stock a liability in favor of the corporation to pay more 
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than you agrée to pay, than there is in setting aside a release of an ex- 
isting contract of subscription. 

There remain some incidental matters for détermination. The plain- 
tiff's claim of a joint liability we pass, as it is stated in his brief to 
be of conséquence only in case the bondholders be allowed to recover. 
The question of the habihty of the other stockholders than Read and 
Gardiner we Hkewise pass, because it appears in the motion papers 
which were filed when the case was argued that the défendants hâve 
deposited sufficient cash to pay the whole amount of the judgment, 
which we are to affirm. Had the défendants Read and Gardiner ap- 
pealed from that part of the judgment exonerating thèse other stock- 
holders, or had the bondholders been allowed in to recover, the ques- 
tion would hâve been relevant to our décision. The défendants Read 
and Gardiner do not, however, ask to throw any part of the decree 
upon the stockholders exonerated, and the plaintiff has no interest in 
the incidence of the loss so long as he gets his money which is already 
assured to him. 

[7] We see no reason to disturb the finding of the District Judge 
regarding the costs under the supplemental bill. A trustée in bank- 
ruptcy, when he sues a third person, takes the same risks as any other 
party. In the case at bar it is true that he is entitled to ail the expenses 
of administration, but we do not think that the cost of prosecuting an 
invalid claim is a proper part of such expenses. It may be urged that, 
if the claim was reasonable, it is a hardship to put the trustée to his 
péril in suing upon it. We are not satisfied, if this were the test, that 
the probability of success was suflficient to justify the prosecution of 
the claim at the expense of the défendants ; but, independently, it does 
not seem to us that in any case it is fair to call upon them to pay 
the expenses of an unsuccessful prosecution against them. Nor will 
we disturb the allowance to the défendants of costs on the supple- 
mental bill. 

There will be no costs on this appeal, but the disbursements will be 
divided one-half against the plaintiff and one-half against the défend- 
ants Read and Gardiner jointly. We do not under stand that thèse 
défendants wish us to divide between them their half of thèse disburse- 
ments, nor do we see any occasion to dispose of the motion made at 
the outset of the argument. 

The decree will be affirmed, with interest and without costs; the 
disbursements to be divided as above set forth. 
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ALASKA PACIFIO FISHERIBS v. TERRITORY OP ALASKA.» 

(Circuit Court of Appeals, Ninth Circuit September 5, 1916.) 

No. 2709. 

1. LiCENSES iS=»3 — Imposition — Alaskan Fishebies. 

Organlc Act Alaska Aug. 24, 1912, provlding for a territorial Législa- 
ture, and declaring that the fédéral Constitution and ail laws not locally 
inapplicable shall be effective, and shall remaln in force untU altered, 
amended, or repealed by Congress or the Ijeglslature, provides, in sec- 
tion 3, that the territorial Législature shall not hâve power to alter, 
amend, modlfy, or repeal existing laws ou enumerated subjects including 
the flsh and game laws applicable to Alaska and fédéral laws provlding 
for taxes on business and trade, but the section further déclares that It 
shall not operate to prevent tlie territorial Législature from imposing other 
and addltional taxes or licenses, while sections 9 and 20 of the act pro- 
vide that the législative power of the terrltory shall extend to ail rlghtful 
subjects of législation, and reserve to Congress the right to nullify any 
law passed by the territorial Législature. Act June 26, 1906, c. 3547, 34 
Stat. 478, for the protection and régulation of flsheries of Alaska, pro- 
vides that every person or corporation earrylng on the business of can- 
«ing, curing, or preservlng flsh, or manufacturing flsh products, shall, in 
lieu of ail other llcense fées and taxes therefor, pay enumerated Ucense 
taxes computed on the output. The act further provides for exemption 
of Ucense fées on canned salmon in considération of libération of salmon 
fry. On passage of the Organlc Act, no gênerai property tax laws ob- 
talned in Alaska. Beld that, in view of that faet, and the necessity of 
obtaining revenue for the terrltory, Act Alaska April 29, 1915 (Laws 1915, 
c. 76), amending Act May 1, 1913 (Laws 1913, c. 52), whlch Imposed taxes 
on the owners of flah traps, whether flxed and floating, or dummy traps. 
is valld ; the Législature belng authorized to impose addltional Ucense 
fées, and the act not violatlng the fédéral régulation of flsheries. 

fRd. Note. — For other cases, see Licenses, Cent. Dig. § 2; Dec. DIg. 
®=3.] 

2. LiCENSKS ®=37(7) — Unitormitt in Taxation. 

Though the tax on the traps which were of rarylng vaine was the 
same, the law does not violate Organlc Act, § 9, provlding that ail taxes 
shall be uniform upon the Same class of subjects, and shail be levled and 
collected uuder gênerai la^fs, and assessments belng according to the actual 
value, for the territorial t.eglslature had a power of classlflt-atlon of 
Ucense taxes whlch it mlght exercise, and the tax was not strictly a 
revenue measure. 

[Ed. Note. — For other cases, see Licenses, Cent. Dig. §§ 13, 19; Dec. Dig. 
<g=»7(7).] 

S. Licenses ©=57(3) — Unifobmitt — Classification. 

It is not an abu.se of power if the burden of taxation ts Imposed equally 
on ail persons pursuing the same business or calUng, provided, in case of 
classification, the basis Is reasonable. 

[Ed. Note. — For other cases, see Licenses, Cent Dig. §§ 0, 19; Dea Dig. 

«e=7(3).] 

4. Licenses <s=37(1) — What Are. 

Though dummy traps, whlch are traps that cannot be nsed for flshing, 
were dassified wlth others, Act Alaska AprU 29, 1915, cannot be held In- 
Talld on the tjieory that the tax on dummy traps was a tax on property 
and not a Ucense tax, for the flrst section of tbe act expressly déclares 

CssFor otbcr cases se* same topte le KBT-NUMBER In ail Kejr-Numberad Digests A Indexe* 
•Rehearing denled October 9, 1916, 
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(lint any person proseciiting, or attemptlng to prosecute, the business o( 
flsliing, shall pay for a Ucense the suui of $100 per trap. 
[Va\. Note.— For otlier cases, soe Lleenses, Cent. Dig. §§ 7, 10; Dec. Dlg. 

& TniK C:^9(l) — COMPUTATION — DATS — LEGISLATURE — PASSAGE OF ACTS. 

Wlic'ie tlie territorial Législature conveyed on the Ist day of March, Act 
Alaska Aprll 29. 1915, whlch was passed in the last hours of the session 
tii.'it adjonnied sine die between 3 and 4 o'cIocIj a. m., sun tlme, on Aprll 
.?Ofh, was not passed In violation of Organic Act, S 6, declaring that ses- 
sions of the Législature shall not continue longer than 60 days. 

[Ed. Note.— Fon other cases, see Time, Cent. Dig. §§ 11-16, 24%, 32; 
Dec. Dlg. <S=>9(1).] 

6. LioENSES <g=37t3) — Imposition — Axasear Fishkribs. 

Act Alaslca Aprll 29, 1915, imposing as a licensse tax on fisherles a tax 
on fish traps, Is not invalld as being an uiijust discrimination in favor 
of tUose flsheries where the business Is carrled on by means of seines. 

[Rd. Note. — For other cases, see Licenses, Cent. Dlg. §§ 9, 19; Dec. Dlg. 

7. LiCK.Nsi'a <g;='7(8) — Tax on Appliancbs — Alaskan Fisheries. 

Act Alaska April 20, 1915, Imposing as a license tax ou the business of 
fisiicrips a tax on lish traps, does not impose a tax on appllances used in 
the business, and so Is not unenforceable on the theory that, the license 
taxes imposed by Act Cflng. June 26, 1906, havlng been paid, the proprietor 
of a fiahery could not be further taxed on hls appllances. 

fKd. Note. — For other cases, see Licenses, Cent. Dlg. §| 14, 19; Dec. 
Dig. 0=»7(8).] 

8. Licenses <S=>T(9) — Validitt — Alaskan Fisheries. 

Act Alaska Aprll 29, 1915, Imposing a Ueeiise tax on the business of 
flshing by taxing fish traps, Is not conflscatory though In some cases it 
exr.cts a tax as high as 10 per cent. 

nod. Note. — For other cases, see Licenses, Cent. Dlg. || 15, 19', Dec. 
Dig. <3=>7(9).] 

In Error to the District Court of the United Su.tes for the First 
Division of the District of Alaska; Robert W. Jenrnn^s, Judge. 

Action by the Territory of Alaska against the Aïaska Pacific Fish- 
eries, a corporation. There was a judgment for plaintiff, and défend- 
ant brings error. Affirmed. 

Hellenthal & Hellenthal, of Juneau, Alaska, for plaintiflf in error. 
John H. Cobb, Chief Counsel for the Territory of Alaska, of Juneau, 
Alaska, for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. In an act of Congress "for the protection 
and régulation of the fisheries of Alaska," approved the 26th of June, 
1906 (chapter 3547, 34 Stat. 478), it was provided, among other things, 
that evcry person or corporation carrying on the business of canning, 
curing, or preserving fish or manufacturing fish products within 
Alaska shall, "in lieu of ail other license fées and taxes therefor and 
thcreon, pay license taxes on their said business and output as fol- 
lows : Canned salmon, four cents per case ; pickled salmon, ten cents 
per barrel ; sait salmon in bulk, five cents per one hundred pounds. 
* * * " The payment and collection of such license tax was re- 

«=a>FM «tkar msm m* uni* tople * KST-NUUBBR In aU Key-Numbercd Digeita ft Indexa 
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quired to be in accordance with the provisions o£ the Act of March 
3, 1899, c. 429, 30 Stat. 1253, which was an act defining and punish- 
ing crimes in Alaska. 

On August 24, 1912, Congress passed the Organic Act for Alaska 
providing for a territorial Législature. In this act, which conferred 
législative power upon the territory, it was provided that the Con- 
stitution of the United States and ail the laws not locally inapplicable 
should be effective; and ail laws then in force were to be continued 
in force until altered, amended, or repealed by Congress or by the 
Législature, provided that the authority granted to the Législature to 
amend, modify, and repeal laws in force in Alaska should not extend 
to certain laws, including the game, fish, and fur-seal laws applicable 
to Alaska, "or to the laws of the United States providing for taxes 
on business and trade," etc. It was also provided : 

"That this provision shall not operate to prevent the Législature from 
irnposing other and additional taxes or licenses." 

Section 6 of the Organic Act provided that the Législature should 
convene at the capital, Juneau, on the first Monday in March, 1913. 
and on the first Monday in March every two years thereafter, but 
should not continue in session longer than 60 days in any 2 years, un- 
less, etc. By section 9 of the act, the législative power of the terri- 
tory shall extend to "ail rightful subjects of législation not inconsist- 
ent with the Constitution and laws of the LTnited States," etc., "pro- 
vided, * * * ail taxes shall be uniforra upon the same class of 
subjects and shall be levied and collected under gênerai laws, and 
the assessments shall be according to the actual value thereof." 

By an act of the Législature of the territory, approved April 29, 
1915 (Laws 1915, c. 76), entitled "An act to establish a system of 
taxation, create revenue, and provide for collection thereof, for the 
territory of Alaska, and for other purposes ; and to amend * * * 
'An act to establish a' System of taxation, create revenue, and pro- 
vide for collection thereof for the territory of Alaska, and for other 
purposes,' approved May 1, 1913," it was provided: 

"Section 1. That any person, flrm or corporation prosecuting or attemptlng 
to prosecute any of the foUowing Unes of business in the territory of Alaska 
shall apply for and obtain a license and pay for sald llcense for the respective 
Unes of business as foUows: * * • (8) Flsh Traps: Flxed or floating, one 
hundred dollars per annum. So-called dummy traps included." 

The plaintiff in error, défendant below, was sued by the terri- 
tory for moneys alleged to be due for prosecuting and attempting to 
prosecute the business of fîshing by means of fish traps situated in 
the waters of Alaska. After a demurrer had been overruled, de- 
fendant answered, setting up, in efïect : (1) That the act of the Alas- 
ka Législature just cited was void under the act of Congress creating 
the Alaska Législature, and under the Constitution of the United 
States ; (2) that the act was void because the tax attempted to be laid 
was not uniform upon the same class of subjects, in that it taxes fish 
traps and gill nets, while seines are not taxed; (3) that the act re- 
ferred to is void, in that it is an attempt to levy a tax without ref- 
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erence to the value of tlie thing taxed; (4) that the tax imposed by 
the act cited is, in fact, a spécifie tax on property, and as such is 
levied without référence to the value of the property sought to be 
taxed, and is theref ore contrary to the provisions of the Organic Act ; 
(5) that the act referred to was void because the term of the Législa- 
ture had expired when the law was passed ; and (6) that the défend- 
ants were not engaged in the fishing business within the meaning of 
the law. 

The case was tried upon agreed f acts substantially as follows : That 
the défendant owned 19 fish traps within the waters of Southern 
Alaska, and that they were ail operated during the fishing season of 
1915 ; that none of the fish taken in any trap operated by défendant 
were sold prior to being canned, but ail fish so caught were used by 
défendant in operating its canning plants ; that some of the canneries 
in Alaska are so situated that they are obliged to supply the fish canned 
by resorting to the use of fish traps, while others are situated so that 
the fish can be supplied in no practical manner except by the use of 
gill nets, and others are so situated that fish cannot be supplied ex- 
cept by the use of seines, and that défendant cannot practically use 
seines and is obliged to resort to fish traps ; that défendant bas com- 
plied with ail the provisions of chapter 3, tit. 7, of the Compiled Laws 
of Alaska, relating to fish and fisheries, including the provisions of 
sections 259 to 275a, inclusive, and has paid the license tax provided 
for by said sections, but that défendant has not paid the tax sued for 
in this action for 1915, or any part thereof ; that the session of the 
Législature which passed the act which forms the basis of this ac- 
tion, namely chapter 76 Session Laws of Alaska 1915, convened March 
1, 1915, at 12 o'clock noon; that on the 29th of April, 1915, the 
Législature adjourned sine die at 12 o'clock midnight according to 
the officiai timepieces of the Législature, that is to say, the clocks 
hanging in the halls of the two houses were stopped or turned back 
by the sergeant-at-arms just prior to the hour of 12 o'clock midnight 
of April 29, 1915, and thereafter, between the hours of 3 and 4 o'clock 
a. m., sun time, of April 30, 1915, while the clocks in the halls of the 
Législature still indicated a time prior to midnight, being stopped or 
turned back as aforesaid, the act, chapter 76 of the Session Laws of 
Alaska 1915, was finally passed by both houses of the Législature 
and approved by the Governor and enroUed with the Secretary for 
the territory as it now appears in the printed volume of the Session 
Laws of Alaska 1915, c. 76; that some of the traps of the défendant 
are worth over S10,000, while some are not worth to exceed $1,000. 

The District Court ordered judgment for the territory for $1,963. 
Judgment was entered accordingly, and writ of error to this court was 
sued out. 

[1] It is plain, we think, that our conclusions should be arrived at 
by assuming that the great object of the législative act of April 29, 
1915, quoted above, was to create revenue, and that in its scheme of 
license taxes the Législature had in mind provision for the expense 
of administration of the territory. Congress having given to Alaska a 
territorial form of government and having created a législative as- 
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sembly and conferred upon it législative powers, the power in the 
gênerai words used was broad enough to authorize législation upon "ail 
rightful subjects of législation not inconsistent with the Constitution 
and laws of the United States." This was the scope of the power as 
by first expression conferred. But at once, by the same provision 
which conferred the gênerai power, there were imposed many restric- 
tions or limitations which must be read with the gênerai transfer of 
authority, and which, when construed with it, in practical effect greatly 
limit the exercise of the power. The spécifie restrictions included, 
among other matters, législation with respect to public lands, charters, 
divorces, lotteries, gambling, manufacture of liquor, subscriptions to 
stock of incorporated companies, and laws creating loans and bonded 
indebtedness. We hâve mentioned thèse enumerated limitations be- 
cause their number and importance emphasize the thought that but 
for them the gênerai words whereby the conferred législative power 
should extend to ail rightful subjects of législation not inconsistent 
with the Constitution and laws of the United States would hâve com- 
prehended power to legislate with respect to them as included within 
rightful subjects of législation. We find also that, by section 3 of 
the Organic Act, the power was curtailed with respect to the then ex- 
isting game and fish laws of the United States applicable to Alaska 
by express déclaration that the gênerai authority conferred was not ex- 
tended to alter, amend, modify, and repeal laws in force on those sub- 
jects, or "to the laws of the United States providing for taxes on busi- 
ness and trade." If thèse restrictions stood without qualifying lan- 
guage, undoubtedly they would prevent législation viliich would alter, 
amend, modify, or repeal not alone the then existing fish laws, but also 
the laws for taxation of business in force when the Organic Act was 
passed; that is, August 24, 1912. Plainly such then existing laws would 
hâve continued as the only statutes which controlled. But we cannot 
stop at this point, for, by the same section (3) of the act wherein we 
read the words which saved existing fish laws and those providing for 
taxes on business, Congress went on to provide explicitly that the pro- 
visions of limitation should not "operate to prevent the Législature 
from imposing other and additional taxes or licenses." Now, when 
Congress provided against possible misunderstanding as to the opéra- 
tion of the statute, it in effect defmed its intentions and by positive 
words removed limitations upon the grant of gênerai législative power 
under which other and additional taxes and licenses might thereafter 
be imposed, .excepting, of course, such other spécial limitations as 
were incorporated within the Organic Act itself. Going, then, to the 
text of the act to see if we find such limitations upon the power to 
legislate for the future, none such appear with respect to the imposi- 
tion of additional license taxes on the fishing business. 

It is urged that by the législation of Congress (act approved June 
26, 1906, 34 Stat. L. 478, c. 3547) there was a réservation of exclusive 
control of the fish of Alaska and of the right to legislate with respect 
thereto. It is correct that in the act of 1906 referred to there was a 
provision that every person or corporation carrying on the business 
of canning, curing, or preserving fish products within Alaska should, 
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"in lieu of ail other license fées and taxes therefor and thereon, pay a 
license tax on their said business and output as foUows," and specify- 
ing taxes to be paid and collected. The effect of this déclaration was 
to make the license fées upon the salmon canning and manufactui'ing 
business those prescribed in that act, and not those which had previ- 
ously been fixed in the act of June 6, 1900 (chaptcr 786, 31 Stat. L. 
331). This act of June 26, 1906, with detailed care made provision 
whereby the catch and pack of salmon made in Alaska by the owners 
of private salmon hatcheries in Alaska should be exempt from ail 
license fées and taxation of every nature at the rate of 10 cases of 
canned salmon to every 1,000 red or king salmon fry liberated, upon 
certain conditions. Provisions were also made declaring it to be un- 
lawful to maintain dams, fences, and other obstructions, except for 
fish culture, unless placed at certain distances from shores; imposing 
restrictions on the use of drift nets, seines, traps, and other appliances, 
except for fish culture ; also, for a weekly close season. The law also 
authorized the Secretary of Commerce and Labor to designate spawn- 
ing grounds in which fishing might be liniitcd or prohibited. The 
wanton waste of fish was prohibited, the use of brands was limited, 
the method of catching or killing fish was regulated, and provisions 
made for punishment for violations of the law. But when Congress, 
in 1912, conferred the législative power which we hâve shown exists, 
while it expressly withheld power to alter or amend laws pertaining 
to fish and other certain subjects and saved certain laws then in force, 
it nevertheless unmistakably transferred power to the newly created 
législative body to impose other and additional taxes and licenses ; that 
is, power to impose taxes différent from, and it might be additional 
to, those already in force when the Organic Act was approved. And 
thus by the Organic Act those gênerai provisions for the protection 
of the fish which we find in the act of 1906 were kept in force without 
possibility of altération, amendment, or repeal by the territorial Lég- 
islature, and the spécifie license tax provided by the act of 1905 was 
kept in force, but with power transferred to the Législature to im- 
pose, if it should see fit, other and additional license taxes. 

We cannot agrée that the portion of the act of 1906 which provides 
for license fées and taxes is inséparable from the other provisions of 
that act. The protection and encouragement of fisheries was evidently 
one of the main purposes of the act, and the création of revenue by 
the imposition of a license tax on the business of canning and manu- 
facturing was another purpose. Those portions of the act which hâve 
to do with the methods of carrying on fishing, and which prescribe the 
seasons when it may be carried on, and the waters within which it may 
be carried on, are preserved ; but the imposition of additional license 
taxes to be imposed for carrying on the business was a subject of a 
différent character and, in the judgment of Congress, might properly 
be entrusted to the wisdom of the newly created législative assem- 
bly. The history of the passage of the Organic Act shows that some- 
what peculiar conditions were presented with respect to providing for 
the fiscal needs oî the territory. No gênerai property tax laws ob- 
tained. Revenue would bave to be raised, and naturally some 
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scheme of license taxation of the extensive industries carrîed on 
in the territory presented itself for adoption. The business of fishing, 
therefore, became a main subject for considération by Congress in the 
question ci future taxation. The Congressional Records disclose that 
after discussion it was decided net to abridge too far the transfer of 
power in the Législature to adopt its own scheme of levying taxes and 
licenses upon the fishing business ; Congress reserving to itself, by 
section 20 of the Organic Act, the possible exercise of the power to 
nullify any law passed by the territorial Législature. Congressional 
Record, Sixty-Second Congress, vol. 48, pt. 6, p. 5288 ; Lapina v. Wil- 
liams, 232 U. S. 90, 34 Sup. Ct. 196, 58 L. Ed. 515 ; Woodward v. 
De Graffenried, 238 U. S. 285, 35 Sup. Ct. 764, 59 L. Ed. 1310; 
Kohlsaat v. Murphy, 96 U. S. 153, 24 L. Ed. 844. 

[2,3] Does it follow that, because the license tax imposed by the 
territorial Législature is a measure creating revenue, it conflicts with 
that portion of section 9 of the Organic Act providing that : 

"Ail taxes sball be unlform upon the same class of subjects and ghall be^ 
levied and coUected under gênerai laws, and the assessment shall be according 
to the actual value thereof." 

We take it to be indisputable that the création of revenue by the im- 
position of license taxes upon carrying on of business is, in a gênerai 
sensé, a rightfui subject of législation. But in this matter inquiry into 
the gênerai question is unnecessary, for, as already pointed out, we 
hâve express transfer of authority to the territorial Législature to im- 
pose license taxes. The power, therefore, bein^ in the Législature^ 
such taxes may be imposed without the restrictive limitations which 
must control in levying taxes upon property in its usual sensé. Many 
well-considered cases might be cited holding that taxes which are levied 
on occupations, business, or, it may be, franchises, are not brought 
within the principle of equality and uniformity in the sensé that the 
Législature must make the taxation of ail occupations or pursuits 
equal. Cooley on Taxation (3d Ed.) c. 6. And it is well established 
that it is not an abuse of power if the burden of taxation is imposed 
equally upon ail persons pursuing the same business or calling, pro- 
vided, if there should be any division into classes, the basis of classi- 
fication is reasonable and not merely arbitrary. Brushaber v. Union 

Pacific R. Co., 240 U. S. 1, 36 Sup. Ct. 236, 60 L. Ed. ; FHnt v. 

Stone Tracy Co., 220 U. S. 107, 31 Sup. Ct. 342, 55 L. Ed. 389, Ann. 
Cas. 1912B, 1312; Knowlton v. Moore, 178 U. S. 4L 20 Sup. Ct. 
747, 44 L. Ed. 969; Peacock & Co. et al. v. Pratt, 121 Fed. 772, 58 
C C A 48 

InBinns v. United States, 194 U. S. 486, 24 Sup. Ct. 816, 48 L. Ed. 
1087, we find a helpful discussion of the taxing power of Congress 
with respect to Alaska. A statute passed by Congress required one 
"prosecuting" a "line of business" within Alaska to obtain a license 
from the District Court in Alaska and pay for the license for the "line 
oî business" a certain prescribed fee. The statute aiso provided that, 
if one attempted to do business without having first paid the license,. 
he should be deemed guilty of a misdemeanor. Binns was prosecuted 
and convicted of violation of this statute. Upon review, the argument 
in behalf of Binns was that the statute referred to conflicted with sec- 
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tion 8 of article 1 of the Constitution of the United States, which 
reads : 

"The Congress shall hâve power to lay and colleet taxes, duties, Imposts and 
«xcises, to pay the debtis and provide for the common défense and gênerai 
welfare of the United States; but ail duties, Imposts and excises shall he 
uniform throughout the United States." 

The Suprême Court, througli Justice Brewer, accepted the purpose 
of the Alaska law fixing license fées to be the collection of revenue, 
and conceded that license fées are excises within the constitutional 
sensé of the term; but, even so, the court held that they were to be 
regarded as local taxes imposed for the purpose of raising funds to 
support the administration of local government in Alaska, and that 
Congress had plenary power, except as controUed by the Constitution, 
to legislate for the territory of Alaska. The court said : 

"It may legislate directly In respect to the local affairs of a territory or 
transfer the power of such législation to a Législature elected by the cltlzens 
of the territory. » » * For Alaska, Congress has estaWished a government 
of a différent form. It has provided no législative body, but only executive and 
judicial offleers. It has enacted a i)enal and civil code. Havlng created 
110 législative body and provided for no local législation in respect to the mat- 
ter of revenue, it has establlshed a revenue System of its own, applicable alone 
to that territory. Instead of raising revenue by direct taxation upon property, 
It has, as it may rightf uUy do, provided for that revenue by means of license 
taxes. * * * In the exercise of thîs power, Congress, lllie any state Lég- 
islature unrestrleted by constitutional provisions, may at its discrétion 
wholly exempt certain classes of property from taxation, or may tax them at 
u lower rate than other property." 

We think thèse views are applicable and controUing in the présent 
case, because, when Congress gave to the Législature of the territory 
the power to legislate upon ail rightful subjects not inconsistent with 
the laws of the United States, it thereby exercised the right to trans- 
fer the power which it itself had, and the Législature could use it, 
subject, of course, to such constitutional limitations as always sur- 
rounded the congressional power and to such further limitations as 
Congress might see fit to throw about the power transferred. 

[4] It is argued that the Législature of Alaska did not hâve réf- 
érence to the business of fishing with fish traps, as "dummy traps" 
are classed with the others, and, as dummy traps cannot be used in 
fishing, it is said the Législature intended to place a spécifie property 
tax on fish traps regardless of whether the traps were used in catch- 
ing fish or not. Pursuing this line of thought, plaintifif in error argues 
that the character of the tax from a tax on a fish trap as property 
to a tax on the business of fishing by means of fish traps merely 
limits the persons liable to pay a tax on fish traps to those engaged 
in fishing by means of such traps, and that the tax is not free from 
being objectionable as a spécifie property tax on fish traps rather than 
a tax on the business of fishing with the traps. If this construction of 
the territorial statute is the correct one, then it may be that the tax 
is not one on the business of fishing, but is upon the property used 
in such business. We are of opinion, however, that the broad rule 
of construction by which we are to ascertain the true intent of the 
Legislatxire does not allow this meaning to prevail. The act (Laws 



60 236 FEDERAL BEPORTEB 

of Alaska, Second Session, 1915, p. 185) by section 1 provides that 
any person "prosecuting or attempting to prosecute any of the fol- 
lowing Unes of business * * * shall apply for * * * a li- 
ceiise * * * for the respective lines, of business as follows : 
* * * Fisb Traps: Fixed or floating, one hundred dollars per an- 
num. So-ca!led dummy traps included." The title of the act is "An 
act to establish a System of taxation, create revenue, and provide for 
collection tliereof," etc. To "prosecute a designated line of busi- 
ness" means in ordinary acceptation to carry on the kind of business 
designated. Carrying on the "line of business" of fish traps in Alas- 
ka, by common or popular understanding of persons who are at ail 
conversant with fîshing in Alaska, is understood to be fishing with 
fish traps. Hence the words should be given their ordinary mean- 
ing as used in connection with the business of fîshing in Alaska. Un- 
win V. Hanson, 2 Q. B. L. R. 115; Lewis' Sutherland on Statutory 
Construction (2d Ed.) § 389. The inclusion of "dummy traps," which 
are sham traps not used for fîshing, within the business of fîsh traps, 
does not afïect the question. It may be that, in connection with the 
preliminary steps of going into the business of fîshing with fîsh traps, 
dummy traps are first set to hold the desired location. But whatever 
may be the spécial use to which the dummy trap is put, the inclusion 
of it in the business of fishing with fish traps in no way shows any 
intent to tax fîsh traps as gênerai property rather than to tax the 
business of fishing with traps. 

[5] We come next to the contention that the validity of the act is 
afifected by the fact that it was passed by the Législature after that 
body had been in session more than sixty days. The provision of the 
Organic Act (section 413, Compiled Laws of Alaska 1913) quoted in 
the statement we hâve made prohibits the Législature from continuing 
in session longer than 60 days unless convened in extraordinary ses- 
sion by proclamation of the Govemor. The Législature which passed 
the act under considération convened on the Ist of March, 1915, at 
12 o'clock noon, and it is stipulated that the act was finally passed 
by both houses of the Législature and approved by the Governor and 
was enrolled and fîled in the oiîîce of the Secretary of State for the 
territory as now appears in the printed volume of the Session Laws 
of 1915, c. 76. The Législature having convened at noon on the Ist 
day of Alarch, 1915, and having adjourned sine die between 3 and 4 
o'clock a. m., sun time, on April 30, 1915, was not in session longer 
than 60 days, for with Sundays and holidays included, in counting the 
60 days, tlie sixtieth day did not expire until noon of April the 3ûth. 
White V. Ilinton, 3 Wyo. 753, 30 Pac. 953, 17 L. R. A. 66. 

[6] Plaintiff in error says that the imposition of the license tax is 
an unjust discrimination in favor of fîsheries where the business is 
carrjed on by means of seines, in that it appears that some of the 
salmon fîsheries operating in Alaska are so situated that the supply 
of fîsh necessary to keep the canning plant in opération can be had 
only by the use of fish traps, while in some other places the opéra- 
tion can only be continued by using seines, and that as conditions are 
such that the Alaska Pacific Fîsheries must use fish traps to get fish 
for its canneries, to require it to pay a tax, but not to require the 
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one who uses seines to pay, is an unjust discrimination and dénies 
the equal protection of the laws. This contention is answered by 
récognition of tlie fact that tiie power of Congress is ample in the 
prem.ises, and as it had the power to provide that ail persons catching 
fish by means of fish traps should pay a certain license tax, and ail 
persons catching fish by seines should pay a différent tax, the power 
transferred is not to be held invalid. 

[7, 8] It is said that the plaintiff in error, being engaged in the 
salmon business and having paid a tax on its output as required by 
the act of Congress of June 26, 1906, should not now be required to 
pay a tax on the appliances used by it in connection with such busi- 
ness. The error of this argument rests in the assumption that the 
tax is a spécifie property tax, and therefore assessment of it must 
conform to the uniformity clause of the Organic Act. We cannot 
agrée that a license tax is to be held void for failure to comply with 
the requirement of uniformity upon the same class of subjects by 
basing the tax upon an assessment according to value. Nor do we 
think that the tax violâtes the provisions of the Constitution of the 
United States by any discrimination against salmon canneries or fish- 
eries which use traps in favor of those using seines, or that it is to be 
held by the courts to be confiscatory in that it exacts in some cases a 
tax as high as ten per cent. 

Without further expression of our views upon the points presented, 
we may add that we hâve given very close attention to the arguments 
and briefs of counsel addressed to the important questions involved. 

The conclusion we hâve reached, that there has been no excess 
of power exerted by the Législature in the premises, accords, we be- 
lieve, with the true intent of Congress, which, in giving to the terri- 
tory législative power broad enough in its gênerai scope to extend to 
ail rightful subjects of législation within certain limitations, gave au- 
thority to enact laws imposing the license taxes involved as additional 
to those theretofore imposed by Congress. 

The judgment is affirmed. 



HOONAH PACKING CO. v. TBRRITOET OF ALASKA, 

(Circuit Court of Appeals, Ninth Circuit. September 5, 1916.) 

No. 2713. 

In Error to the District Court of the United States for the First Division 
of the District of Alaska ; Robert W, Jennlngs, Judge. 

Action by the Terrltory of Alaska against the Hoonah Paeklng Company. 
There was a judgment for plaintiff, and défendant brlngs error. Affirmed. 

Cheney & Ziegler, of Juneau, Alaska, Warren Gregory, of San Francisco, 
Cal., and E. S. MeCord and W. H. Bogie, both of Seattle, Wash., for plaintiff 
In error. 

J. H. Cobb, Chief Counsel for tlie Terrltory of Alaska, of Juneau, Alaska, 
for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUKT, Circuit Judge. Upon the authorlty of Alaska Pacific Flsherles t. 

Terrltory of Alaska (No. 2709) 236 Fed. 52, C, C. A. , Judgment of 

the District Court of Alaska, Division No. 1, is affirmed. 
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ALASKA SALMON 00. v. TEERITOEY OF ALASKA.* 

(Circuit Court of Appeals, Nintli Circuit. September 5, 1916.) 

No. 2720. 

1. Appeal and Ekbob ®=»173(1) — Review — Matters Peesented for Review. 

A défense not regarded by tlie trial court or included in tlie agreed 
statement of facts cannot be considered on defendant's appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1079, 
1093; Dec. Dig. ®=>173(1).] 

2. Statutes <S=161(1) — Kepeal — Effeot. 

A subséquent statute dealing with tbe same subject takes effeot anfl 
supersedes an earlier one. 

[Ed. Note.— For other cases, see Statutes, Cent Dig. §§ 230, 233, 234; 
Dec. Dig. (®=iei(l).] 

3. LicENSEs <S=5>7(1) — Statutes— LicENSE Taxes. 

Act Alaska May 1, 1913 (Laws 1913, e. 52), entitled "An act to establish 
a systeni of taxation and to create revenue and provide for collection 
thereof, "whicli imposes license taxes upon fisheries Including salmon 
canneries, as well as Act April 29, 1915 ÇL&ws 1915, c. 76), amending tlie 
former statute and imposing other license taxes, Including taxes on fish 
trafps and gill nets, are valid. 

[Ed. Note. — For other cases, see Licenses, Cent. Dig. §§ 7, 19; Dec. 
Dig. ®=97(1).] 

In Error to, and Appeal f rom, the District Court of the United States 
for the First Division of the District of Alaska ; Robert W. Jennings, 
Judge. 

Action by the Territory of Alaska against the Alaska Salmon Com- 
pany, a corporation. There was a judgment for plaintiff, and défend- 
ant brings error, and appeals. Affirmed. 

Z. R. Cheney, of Juneau, Alaska, Warren Gregory, of San Fran- 
cisco, Cal, and E. S. McCord and W. H. Bogie, both of Seattle, Wash., 
for plaintiiï in error and appellant. 

J. H. Cobb, Chief Counsel for the Territory of Alaska, of Juneau, 
Alaska, for défendant in error and appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. This case was submitted to the District 
Court of the Territory of Alaska, Division No. 1, upon an agreed 
statement of facts, and thereafter judgment was given in favor of the 
territory, and from such judgment writ of error has been prosecuted. 

It appears that the Alaska Salmon Company is engaged in the 
business of annually operating a salmon cannery and manufacturing 
canned salmon in Alaska; that during the year 1915 it also main- 
tained and operated at its cannery gill nets; that since the Act of 
Congress of June 26, 1906 (chapter 3547, 34 Stat. 478), the plaintiff 
in error has paid the license taxes on its business and output as 
therein provided, and has complied with ail the provisions of chap- 
ter 3 of title 7, of the Compiled Laws of Alaska relating to fish and 
fisheries ; that the Législature of Alaska, by an act approved May 

ig=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
•Hehearlng denied October 9, 1916. 
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1, 1913 (Laws 1913, c. 52), and by another act approved April 29, 
1915 (Laws 1915, c. 76), imposed licenses and taxes. 

The questions presented by the brief of appellant may be stated as 
follows: (1) The plaintiff in error having complied with ail the con- 
ditions and paid the license fées imposed by the acts of Congress, is 
it obliged to apply for a license and pay the license fées and taxes im- 
posed by the act of the Législature of Alaska approved May 1, 1913? 
(2) Plaintiff in error having complied with ail the conditions and paid 
the license fées imposed by the 'act of Congress just hereinbefore re- 
ferred to, is it obliged to apply for a license and pay the license fées 
and taxes imposed by the act of the Législature of Alaska approved 
April 29, 1915? (3) Is the plaintiff in error, as the owner of a private 
salmon hatchery, and also engaged in the business of canning salmon 
in Alaska, by virtue of certificates issued to it by the Secretary of 
Commerce and Labor for salmon fry liberated from its hatcheries, 
entitled by virtue of such certificates to hâve the same applied pro 
tanto in payment of ail license fées and charges not only imposed by 
the act of Congress referred to, but also by the acts of the Législature 
of Alaska? 

[1] We need not pass upon the last question, because the agreed 
statement of facts gives no information upon the matter, nor was it 
regarded by the lower court as involved in the case. 

[2, 3] The act of the Législature of the territory of Alaska approved 
May 1, 1913 (Laws 1913, c. 52), was entitled "An act to establish a 
System of taxation, create revenue, and provide for collection thereof 
for the territory of Alaska, and for other purposes." Section 1 pro-^ 
vided : 

"That any * * • corporation • * * prosecuting or attempting to 
prosecute any of the foUowing Unes of business • ♦ * shall flrst apply for 
and obtain a license so to do from the District Court * * * in said terri- 
tory, and pay for said license for the respective Unes of business and trades, 
as follows, to wit: Flsherles: Salmon canneries, seven cents per case on sock- 
eye and klng salmon ; one-half cent a case on hump-back, cohoe, or chuni 
salmon." 

Many other license charges were fixed by this act which it is un- 
necessary to refer to, because they are immaterial to the case under 
considération. 

On April 29, 1915, the Législature passed an act (Laws 1915, c. 76) 
to establish a System of taxation, create revenue, and provide for col- 
lection thereof, for the territory of Alaska, and for other purposes, 
and to amend an act entitled "An act to establish a system of taxa- 
tion, create revenue, and provide for collection thereof for the terri- 
tory of Alaska, and for other purposes," approved May 1, 1913. This 
last referred to act provided that application must be made for license 
to carry on certain designated lines of business. Section 2. License 
taxes for the business of carrying on a fishery as provided for in the 
sixth subdivision of section 1 of the act were, for salmon canneries, 
four cents per case on king and reds or sockeye ; two cents per case 
on médium reds ; one cent per case on ail others : and by subdivision 
7, for salteries license should be 2^/^ cents per 100 pounds on ail fish 
salted or mild cured, except herring; and on fîsh traps there should 
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be paid $100 per annum for fixed or floating traps ; and for gill nets, 
$1 per 100 fathoms or fraction thereof. 

If the plaintiff in error has to pay the tax required by the act of 
1913, for the years 1913 and 1914 the sum of $4,643.60 will be paid 
upon salmon packed in those years, and for the year 1915 it would 
hâve to pay for salmon packed, $1,158.28, and for gill nets used, 
$131.75._ 

Plaintiff in error has paid the license fées imposed by the act of 
Congress of June 26, 1906, but has'declined to apply for or obtain a 
license from the territory of Alaska as required by the acts of May 
1, 1913, and April 29, 1915, basing its refusai to pay upon the ground 
that, having paid the taxes imposed by the act of Congress, it was not 
obligated to pay the territory of Alaska upon the same output. 

We believe that the act of June 26, 1906, providing for certain license 
fées and taxes upon the output of fish canneries and regulating the 
control of the fish industry being subséquent to the act of June 6, 
1900 (31 Stat. 321, c. 786), which provided for a tax on the business 
and trade, was the controlling law in force at the time of the passage 
of the Organic Law. But we believe that the Législature was within 
its authority in passing the act of May 1, 1913, so far as it provided 
for obtaining a license and for a tax upon the carrying on of the busi- 
ness of a salmon cannery of four cents per case on king and reds or 
sockeye, and two cents per case on médium reds, and one cent per 
case on ail others. And we also hold that the Législature of the ter- 
ritory was within its power in passing the act of April 29, 1915, 
which also dealt with license fées and taxes upon carrying on certain 
kinds of business, including canneries, gill nets, and fish traps. 

In Alaska Pacific Fisheries v. Territory of Alaska (No. 2709) 236 

Ked. 52, C. C. A. , we hâve considered the principal légal 

questions hère involved, and upon the authority of that case the judg- 
ment of the lower court will be affirmed. 

So ordered. 



ALAvSKA MEXICAN GOLD MINING CO. y. TERRITORY OF ALASKA.» 

(Circuit Court of Appeals, Ninth Circuit. September 5, 1916.) 

No. 2727. 

1. liiCENSES <S=»7(1) — Fées — Civil Actions. 

Laws Alaska 191.3, c. 52, § 1, Imposes a Hcense fee of one-lialf of one 
per cent, on net income above $5,000 per annum upon tlie business of 
mining. Section 3 déclares ttiat any person, corporation, or company dolng 
or attempting to do business without first having paid the license thereiu 
required, shall be deemed gullty of a misdemeanor, and Imposes certain 
penalties. Laws Alaska 1915, c. 76, § 4, provides that spécial remédies 
authorizëd by an act shall not be deemed exclusive, and that any appro- 
priate remedy, civil or crimlnal, may be invoked in collection of taxes, 
while section 7, amending the original act, déclares that no person, firm, 
or corporation, shall be relleved of any tax, penalty, or interest accruing 
under the original act. Held that, though the original act dld not pro- 
vide any civU remedy for collection of licen.se taxes, yet the duty and ob- 

@=3For other cases see aame topic & KEY-NUMBER iD ail Kejr-Numbered Dlgests &, Indexes 

•Rchearing denled October 9, 1916. 
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llgation to pay them exlsted, and so civil action mlght be subsequently 
authorized witliout Impairing ttie riglits of a taxpayer. 

[Ed. Note. — For other cases, see Licenses, Cent. Dlg. §§ 7, 19; Dec. 
Dig. <S=7(1).] 

2. Licenses <g=.32(2) — Fées — Collection. 

A civil action to reeover llcense taxes imposed by I^ws Alaska 1913, c. 
52, will not be defeated because évidence outside of the statute Is neces- 
sary to arrive at the amount on which the per centum of the tax flxed 
shall be calculated ; the amount being susceptible of ascertainment. 

[Ed. Note. — For other cases, see Licenses, Cent. Dig. § 66; Dec. Dlg. 
<S=».32(2).] 

3. Licenses iS='32(2) — Fees — Collection. 

That Laws Alaska 1913, c. 52, imposing license taxes, provided for 
penalties and punishment in case of nonpayment, does not preclude a civil 
action for recovery of the taxes; the penalties and punishment being 
provided to discourage évasion of the statute. 

flCd. Note. — For other cases, see Licenses, Cent. Dig. § 66; Dec. Dig. 
cS==32(2).] 

4. Licenses <S=>7(1) — Statute — Validity. 

Laws Alaska 1913. c. 52, § 1, Imposes a license tax on the business of 
mining of one-half of one per cent, on net Income above $5,000 per annum. 
Section 3 of the act déclares that any person, corporation, or company, doing 
or attempting to do business vvithout first having paid the license required, 
shall be deemed guilty of a mlsdemeanor, etc. Held, that as the latent 
of the statute is plaln, and as a literal enforcement of its provisions would 
render it invalid, it must be construed as requiring persons engaged in 
the business of mining to apply for a license and subsequently to pay the 
license fee based on a percentage of the net income, and, as so con- 
strued, the act is valid. 

[Ed. Note. — For other cases, see Licenses, Cent. Dig. §§ 7, 19;, Dec. Dlg. 
©=7(1).] 

5. CoNSTiTUTioNAL Law ®=»42 — Defects OF Statute — Persons Entitled to 

Attack. 

Défendant, who made no application for a license to carry on the 
business of mining, cànnot, in a suit to reeover the license tax Imposed, 
defeat recovery on the ground that Laws Alaska 1913, c. 52, § 2, declaring 
that the licenses shall be issued by the clerk in complianee with the or- 
der of the court and that the clerk shall keep a full record of ail applica- 
tions and of ail recommendations for and remonstranee against the grant- 
ing of llcense, and the action of the court thereon, renders the granting of 
a llcense purely arbitrary ; for défendant, not having applied for a license, 
cannot bave been injured. 

TEd. Note. — For other cases, see Constltutional Law, Cent. Dig. §§ 39, 
40; Dec. Dig. <S=542.] 

6. Licenses i©=7(2) — What Are — Unifobmitt. 

The llcense taxes imposed by Laws Alaska 1913, c. 52, on the business of 
mining, are not revenue measures pure and simple, and so are not In- 
valid under Organlc Act (Act Aug. 24, 1912, c. 387, 37 Stat. 514 [Comp. 
St. 1913, § 3536]) § 9, provlding for uniformity of taxation. 

[Ed. Note. — For other cases, see Licenses, Cent. Dig. §§ 8, 19,; Dea.Dig. 
0=>7(2).] 

In Error to the District Court of the United States for the First 
Division of the District of Alaska; Robert W. Jennings, Judge. 
Action by the Territory of Alaslia against the Alaska Mexican Gold 

®=>For other casée se« same topic & KBY-NUUBBIR lu aU Key-Numbared Dlgcsta & Index*» 
236 P.— 5 
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Mining Company, a corporation. There was a judgment, for plain- 
tiff, and défendant brings error. Affirmed. 

Thls case was submlttedl upon an agreed statement of facts by whleh It 
appears that thé Alaska Mexican Gold Mining Company, a mlnlng corporation, 
was carrj^ing on a mlnlng business between July 31, 1913, and January 1, 1914, 
and that during that period it had a net Income of $59,655.77; that for the 
calendar year 1914 It had a net income of $119,953.49. It further appears 
that the Alaska Mexican Gold Mining Company fully complied with the 
provisions of the Act of Congress of June 6, 1900, providing for taxes on busi- 
ness and trade in Alaska, by paying thereunder a tax of $3 per annum on 
each of its 120 stamps. The District Court In Alaska held that the défendant 
was liable for the license tax imposed by the territory In chapter 52, Session 
Laws of 1913 ; that the taxes se due could be recovered In a civil action under 
the provisions of chapter 76, Session Laws of 1915; and judgment was ren- 
dered against the mining company. Upon writ of error the case comes to thls 
court. 

The contention of the plalntifiE In error Is: (1) That no civil llabillty was 
created by the provisions of chapter 52 of the act of the territorial Législature, 
Session Laws of 1913, and that the provisions of chapter 76 of the Session 
Laws of the Alaska Législature of 1915, providing for the collection of the 
back taxes then due, were void; (2) that chapter 52 of the act of the terri- 
torial Législature of 1913 Is void as against the plalntiff In error because it was 
iniposslble for plaintifE in error to comply wlth the provision of such act and 
apply for and obtaln a license as therein provided, in that it could not know 
and pay in advance the one-half of one per cent, on its net income, and that, 
in a prosecution for failure to comply wlth the provisions of the act, the 
court could not impose a sentence, because the amount flxed as a penalty is too 
indeflnite and uncertaln ; (3) that the territorial act réferred to is void as con- 
ferrlng arbitrary power upon the court or judge to deny the owner of a mining 
clalm the right to work and operate his claim, and thereby the statute seeks to 
glve the power to conflscate the property of one engaged in a lawful pursuit ; 
(4) that the license tax imposed by the act of the Législature réferred to is a 
revenue measure, and in confllct with that provision of section 9 of the Organic 
Act which provides that ail taxes shall be uniform upon the same class of 
subjects and shall be levled and collected under gênerai laws, and that the 
assessment shall be according to the actual value thereof ; (5) that the act of 
the territorial Législature réferred to is void for lack of uniformity upon the 
same class of subjects, In that it exempts from taxation the flrst $5,000 of 
the net Inc6me. 

Hellenthal & Hellenthal, of Juneau, Alaska (Curtis H. Lindley, of 
San Francisco, Cal., of counsèl), for plaintiff in error. 

J. H. Cobb, Chief Counsel for the Territory of Alaska, of Juneau, 
Alaska, for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). [1-3] By 
the Act of May 1, 1913, which was to establish a System of taxation, 
create revenue, and providé for collection thereof, and for other 
purposes (Alaska Salmon Company v. Territory of Alaska, No. 2720, 

236 Fed. 62, C. C. A. ), the Législature provided that any 

person prosecuting any of the following Unes of business within Alas- 
ka should first apply for and obtaih license so to do from the Dis- 
trict Court or subdivision thereof in, said territory, and "pay for 
said license for the respective lines of business and trades as follows, 
to wit: * * * Mining. One-half of one per cent, on net income 
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over and above five thousand dollars per annum." Section 2 of the 

act, so far as material, is as foUows: 

"That the licenses provlded for in tbis act shall be Issued by the clerk of 
the District Court or auy subdivision thereof in compliance wlth the order of 
the court or judge thereof duly made and entered ; and the clerk of the court 
shall keep a fuU record of ail applications for license and of ail reeomnienda- 
tions for and remonstrances against the grantiug of licenses and the action 
of the court thereon," 

By section 3 of the act it is provided: 

"That any person, corporation or company dolng or attemptlng to do 
business in violation of the provisions of this act, or v^lthout first having pald 
the license therein required, shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be fined, for the first offense, in a sum equal to 
the license required for the business, trade or occupation ; and for the second 
offense, fine equal to double amount of the license required ; and for the third 
offense, three times the license required and imprlsonment for not less than 
thlrty days nor more than six niontlis; provided, that each day business is 
done or attempted to be done in violation of this act shall constltute a 
separate and distinct offense ; provided further, that in ail prosecutions under 
this act the costs shall be assessed against any person, firm or corporation con- 
vlcted of violations hereof, in addition to the fine or penalky imposed, and 
for failure to pay such fine and costs such person, firm or corporation may 
be imprisoned, in the discrétion of the court, at the rate of one day for 
every two dollars of said fine and costs; provided further, however, that in 
the event of any person, firm, or corporation shall fail to pay the license re- 
quired by the provisions of this act and shall further fail to pay any fine 
that may be imposed by a court of compétent jurisdlction, for such failure to 
80 pay said license fee or tax required by the provisions of tbis act, judgment 
may be entered against such flrm, person, or corporation and process shall be 
issued for the enforcement of the collection of said judgment and in the same 
manner as judgments in civil proceedings." 

The contention that no civil liability was created by the act of 
1913 must not be confused with the belief that no duty to pay was 
imposed by that act. There was a légal command to take out a li- 
cense before the plaintiff in error prosecuted the "line of business" 
of mining. It may be assumed that under the law of 1913 the 
only way the territory had to enforce the duty to pay was by con- 
viction of misdemeanor after failure to pay, and, upon continuing 
failure to pay, by judgment to collect as in civil suits. But the 
duty to pay having existed, remedy for the enforcement of the duty 
or obligation could be provided by législation subséquent to the 
time when the duty arose; or if when the duty arose there was a 
remedy, but it was exclusively confined to criminal prosecution and 
judgment thereafter, such remedy could be changed or enlarged by 
subséquent législative action, or additional remedy could be given, 
without impairing the rights of the plaintiff in error. Sturges v. 
Carter, 114 U. S. 511, 5 Sup. Ct. 1014, 29 L. Ed. 240; Holthaus v. 
Adams County, 74 Neb. 861, 105 N. W. 632 ; Hosmer v. People, 96 
111. 58; State ex rel. Kemper v. St. L., K. C. & N. Ry. Co., 9 Mo. 
App. 532 ; Cooley on Taxation (3d Ed.) p. 492 et seq. ; Royall v. 
Virginia, 116 U. S. 572, 583, 6 Sup. Ct. 510, 29 h. Ed. 735. 

By section 4 of chapter 76 of the L,aws of Alaska for 1915, it was 
provided that spécial remédies provided by that particular act or 
other acts of the Législature shall not be deemed exclusive, and that 



68 23G FEDERAL KEPOETEB 

"any appropriate remedy either civil or criminal, or both, may be 
invoked by the territory in the collection of ail taxes, and in civil 
actions the same penalties may be collected" as were by the act of 
1915 provided in criminal actions. Furthermore, it vi^as provided by 
section 7 of the Act of April 29, 1915, which amended the act of 
1913, that the act of 1913 was repealed except in so far as the same 
wras reenacted by the Act of April 29, 1915, but that nothing in the 
act of 1915 contained "shall be construed to relieve any person, firm 
or corporation from the payment of any tax, penalty and interest 
accrued and owing under the act of which this act is an amendment, 
but ail such taxes, penalties and interest shall be paid, or collected 
and enforced in the same manner as taxes herein provided for are 
collected and enforced." 

Construing thèse statutes together, we find that a civil remedy 
for the collection of taxes was given by section 4 of the act of 
1915, and that, under section 7 of the same act, remedy became avail- 
able to collect taxes due under the act of 1913. There is no rule 
which prohibited the territorial Législature of 1915 from adopting 
the remédies it did to recover for license taxes prescribed by the law 
of 1913. Nor does the fact that, in an action of debt for the tax, 
it may be necessary to resort to sources of information outside of 
the statute to arrive at the amount on which the per centum of tax 
fixed by the statute is to be calculated, affect the question; for the 
statutory charge is certain for the purposes of an action in debt, be- 
cause it can be made certain through action in court. This principle 
was upheld in United States v. Chamberlin, 219 U. S. 250, 31 Sup. 
Ct. 155, 55 L. Ed. 204. It was there held that the penalties in the 
law then under examination were provided in order to induce the 
payment of the tax, and not as a substitute for payment. The court 
said : 

"It cannot be supposed that Congress Intended, by penalizing delinquency, to 
deprive the government of any sultable means of enforclng the collection of 
revenue. » « * Punlshment by imprisonment, under section 13, is ini- 
posed only where it can be shown that there was an 'intent to évade the pro- 
visions' of the act, and while this remedy is appropriate in such a case, and 
Is for the obvlous purpose of discouraging évasion, it is without application 
where, for any other reason, the tax bas not been paid and thereby the 
government has lost its revenue." 

The language of section 7 of the act is very explicit in providing 
that taxes due under the act of 1913 shall be collected and enforced 
in the same manner that taxes provided for by the act of 1915 shall 
be collected and enforced. There is therefore a perfectly clear ex- 
pression that the intention of the Législature was that the remedy 
shall be under the act of 1915; and it is settled that the grant of a 
new remedy in unequivocal terms, even though rétroactive, is not 
necessarily void législation. League v. Texas, 184 U. S. 156, 22 Sup. 
Ct. 475, 46 L. Ed. 478; Stephens v. Cherokee Nation, 174 U. S. 
445, 19 Sup. Ct. 722, 43 L. Ed. 1041 ; Cook v. United States, 138 U. 
S. 157, 11 Sup. Ct. 268, 34 L. Ed. 906. 

[4] We are unable to agrée with plaintiff in error in the argument 
that chapter 52, above referred to, is void because of an impossibility 
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to comply with the provisions of the act. It will be readily granted 
that the act is not as explicit as it should be, and that its appUcation 
calls for a postponement of the payment of the tax until the amount 
of revenue from the business taxed can be ascertained; but the fact 
that it is inartificially drawn and that its exact enforcement may be 
difficiilt, ought not to make it invalid, if the language used expresses 
a plain meaning by the lawmaking l>ody. For many years the col- 
lection of license taxes which were imposed by acts of Congress for 
Alaska was carried on by collecting indeterminate amounts. Act 
June 6, 1900, c. 786, 31 Stat. 321. The system was not new in the 
territory, and, in the light of législative history, not incapable of be- 
ing put into practical opération ; and, the tax being one which could 
be lawfully imposed, we believe it beyond judicial power to déclare 
the law imposing it to be invalid merely because the Législature laid 
down a procédure which, if literally obeyed in the arrangement of 
the steps required, necessarily would defeat the plain, expressed ob- 
ject of the législation. The intention being plain, the inartificiality 
of the law should not resuit in its overthrow. Johnson v. Southern 
Pacific, 196 U. S. 1, 25 Sup. Ct. 158, 49 h. Ed. 363; Cliquot's Cham- 
pagne, 3 Wall. (70 IT. S.) 114, 18 L. Ed. 116; United States v. Stowell, 
133 U. S. 1, 12, 10 Sup. Ct. 244, 33 h. Ed. 555. 

[5] It is urged that the act should be declared invalid because un- 
der its provisions the "action of a court or judge in granting or re- 
fusing a license is purely arbitrary and is guided by nothing except 
the remonstrances and recommendations filed with the application 
and submitted to him therewith." Reverting to the provisions of 
the act of 1913, we find that by section 2 thereof the license provided 
for "shall be issued by the clerk of the District Court * * * [^ 
compliance with the order of the court or judge thereof duly made 
and entered ; and the clerk of the court shall keep a full record of 
ail applications for license and of ail recommendations for and re- 
monstrances against the granting of licenses and the action of the 
court thereon." Section 3, following section 2 just quoted, bas al- 
ready been referred to as the clause making provision for penalizing 
those doing business in violation of the provisions of the act, or with- 
out first having paid the license therein required. The procédure con- 
templated seems to hâve been as foUows: The applicant for a li- 
cense shall duly file his application with the clerk of the District Court. 
The clerk shall keep a record of this application and recommendations 
and remonstrances against the granting of the license applied for. 
The court must act upon such recommendations and remonstrances, 
and when the court has acted the license shall be issued by the clerk 
in compliance with the order of the court or judge. The language in 
the act of 1913, as just heretofore quoted, is the same as is found in 
section 2572 of the Compiled Laws of Alaska. In the act of Con- 
gress, however, by section 2573, Compiled Eaws of Alaska, .spécial 
provision was made with relation to licenses to be issued for sale 
of intoxicating liquor; it being required that, before license was 
granted in such cases, a certain showing had to be made to the satis- 
faction of the court that a majority of the maie and female citizens 
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orer the âge of 21 years within a certain distance of the place where 
the liquor was to be sold had consented to the issuance of the li- 
cense. This provision apparently only applied to action upon appli- 
cations for license for disposition of intoxicating liquors. It may 
be that, as to licenses where the business is in itself lawful, no power 
under the law of 1913 was given to the court to withhold issuance 
of license af ter application was duly made ; but, inasmuch as we 
think it was not an excess of législative power to require an appli- 
cant for license to apply first to the territorial court and to make the 
court or judge a deciding authority in acting upon the application, 
a décision on the point suggested is not necessary in this case, because 
this plaintiff in error has never filed an application for a license, and 
is therefore in no position at présent to assail the validity of the law 
on the ground of possible abuse of power vested in the court or judge 
called on to make an order with respect to its application. If, after 
it shall hâve applied, the court or judge should deny it a license, it 
will then be time enough to invoke remedy for any injustice that may 
hâve been done. 

[6] The contention that the license tax imposed is a revenue meas- 
ure pure and simple, and as such is in conflict with section 9 of the 
Organic Act, is involved in the discussion which we hâve entered 
into in the case of Alaska Pacific Fisheries v. Territory of Alaska 
(No. 2709) 236 Fed. 52, C. C. A. , and we abide by the con- 
clusion reached in that case. 

We find none of the objections made to the validity of the law well 
taken. 
' The judgment of the District Court is therefore affirmed. 



ALASKA PACIFIC FISHERIES T. TERRITORY OF ALASKA. • 

(Circuit Court ol Appeals, Nlnth Circuit September 5, 1916,? 

No. 2731. 

L LiCKNSES <8=>32(2) — License Taxes — Civil Action. 

Whlle Act Alaska May 1, 1913 (Laws 1913, c. 52), provides no civil ac- 
tion for the recovery of license fées Imposed, such action is provlded for 
by the subséquent Act April 29, 1915 (Laws 1915, c. 76), thus license fées 
due under the original act may be recovered by civil action. 

[Ed. Note.— For other cases, see Licenses, Cent Dig. § 66; Dec. Dlg. 
€=>32{2).] 

a. Statotbs «=5>47 — License Tax — Validitt. 

Act Alaska May 1, 1913, Imposlng license taxes on fisheries computed 
on the output provides. In section 3, that any person doing or attemptlng 
to do business in violation of the act wlthout having first pald the license 
required shall be deemed guilty of a misdMneanor and shall be flned. 
Eeld, that as statutes should receive a reasonable construction, and as 
the dolng business wltbout a Ucense is the essentlal thing prohibited, tha 
statute must be construed, payment in advance being tmpractlcable, as 
requlrlng an application for license before the licensee does business and 

^ — in 
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•RehearlDg denied October 9, I91S. 



ALASKA PACIFIC FISHEEIES Y. TERRITOKY OF ALASKA 71 

a subséquent paymeiit and as so construed is not so uucertain as to be 
incapable of enforcement. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 47; Dec. Dig. 
€=547.] 

In Error to the District Court of the United States for the First 
Division of the District of Alaska; Robert W. Jemiings, Judge. 

Action by the Territory of Alaska against the Alaska Pacific Fish- 
eries, a corporation. There vvas a judgment for plaintiff, and défend- 
ant brings error. Affirmed. 

This is an action brouglit to reeover taxes clalmed to be due under ttie act 
oC tlie territorial I^egislalure of Alaska for prosecuting tlie business of flshing 
for and canning salinon in Alaska between August 1 and December 31, 1913, 
during whicli period plaintiff in error canned various quantities of salmon. 

The contention of the territory is that by ao act of the Alaska Législature 
approved May 1, l&lo, there became due to the territory $769.48, payable on 
or before January 15, 1914, and the sum of $2,488.89, wlth interest, alleged 
to be due for failure on the part of the plaintiff in error to taise out a license 
to carry on the business of taking and canning salmon during the year 1914; 
the tax being alleged to be due before January 15, 1915. 

Judgment was eatered in favor of the territory after demurrer had been 
overruled and défendant had elected to stand upou the demurrer. 

Hellenthal & Hellenthal, of Juneau, Alaska, for plaintiff in error. 
J. H. Cobb, Chief Counsel for the Territory of Alaska, of Juneau, 
Alaska, for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). The ques- 
tions presented are: (1) Does the act of the territorial Législature of 
1913 (Laws 1913, c. 52), which establishes a System of taxation, cré- 
âtes revenue, and provides for collection thereof, for the territory of 
Alaska, and for other purposes, create any civil liability? (2) Does 
this act just referred to, taken in connection with the subséquent act 
of the Législature of Alaska passed in 1915 (Laws 1915, c. 76), pro- 
vide for any civil remedy ? (3) Is the act of the territorial Législature 
of 1913 valid? (4) Can plaintiff in error be held liable in view of 
the provisions of the act of Congress of June, 1906 (Act June 25, 
1906, c. 3547, 34 Stat. 478) ? 

[1] Counsel for plaintiff in error, in their opening brief, dévote 
much attention to the argument that the act of the Alaska Législature 
of May 1, 1913, créâtes no civil liability, and invoke the ruling of this 
court in United States v. Jourden, 193 Fed. 986, 113 C. C. A. 606; but 
under the conditions existing in the présent case we do not regard 
that case as controlling. There the court held that a civil action by 
the United States would not lie to reeover the wholesale fee of a re- 
tail liquor dealer who was selling at wholesale in violation of the stat- 
ute, the court resting its décision upon the ground that a civil action 
could not be brought because there was no provision, express or im- 
plied, in the statutes of Alaska, for the recovery of the license fee by 
civil action. The case is to be distinguished, in that by the act of the 
Législature of Alaska of 1915 there is a civil remedy for the collec- 
tion of the license tax due under the revenue act of 1913 which is 
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effectuai, as we hâve pointed out in Alaska Mexican Gold Mining Co, 
V. Territory of Alaska, 236 Fed. 64, - — C. C. A. —, No. 2727. 

[2] As to the points that the act is invalid because it is indefinite 
and uncertain and incapable of enforcement, we need add but littk 
to what was said in the case of Alaska Mexican Gold Mining Co. v. 
Territory of Alaska, supra. A careful reading of section 3 of the ad 
of 1913, which provides that any person doing, or attempting to do, 
business, in violation of the provisions of the act, or without first 
having paid the license therein required, shall be deemed guilty of a 
misdemeanor and, upon conviction, shall be fined, demonstrates that, 
when it is considered w^ith the other sections of the act, the doing 
of business without a license was the essential thing to be prohibited. 
Where the license called for could be paid in advance, of course it was 
plainly the mandate of the law that it should be; but, where it could 
not be so paid because of the indeterminate nature of the amount of 
the license taxes, obviously the procédure for exacting payment for 
the license in advance would practically be impossible of application. 
Hence a construction of the statute whereby payment in advance must 
be made would make the law absurd. The rule, however, is too often 
announced that statutes shall receive a sensible construction, such as 
will effectuate the législative intention, and, if possible, so as to avoid 
an unjust or absurd conclusion. Lau O'w Bew v. United States, 144 
U. S. 47, 12 Sup. Ct. 517, 36 L. Ed. 340; Holy Trinity Church v. 
United States, 143 U. S. 457, 12 Sup. Ct. 511, 36 L. Ed. 226; Hender- 
son v. Mayor, 92 U. S. 259, 23 L. Ed. 543 ; Oates v. National Bank, 
100 U. S. 239, 25 L. Ed. 580. This can be done in the présent case 
by siniply giving that reasonable eiïect to the language of the act which 
will carry out its unmistakable purpose to compel persons doing any 
of the businesses enumerated in the statute to apply for a license be- 
fore doing business and to pay the license tax in advance, if it can 
be fixed in amount; or, if it cannot be so determined until after a 
period, then payment is to be deferred until détermination can be had. 
And as the obligation to pay became fixed, and remedy for its enforce- 
ment by civil action was granted by the act of 1915, we think the court 
was correct in holding the law to be valid and the collection enforce- 
able. 

In respect to the constitutionality of the law, we shall follow the 
rule laid down in Alaska Pacific Fisheries v. Territory of Alaska (No. 
2709) 236 Fed. 52, C. C. A. . 

The judgment of the District Court is affirmed. 
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SHEI'AKD V. UNITED STATES. 

(Circuit Court of Appeiils, Ninth (Circuit. October 4, lOlC.) 

No. 2(i(19. 

1. CoiiMERCE (©=54— Offenses — Statutk. 

Act Jan. 17, 1914, c. 9, 8 1, -i^ i^tat- 275, doclnres tliat ufter April 1, 
1909, it shall be uiibiwCul to inipoit, into the tiilted Stiites opium in any 
form, but tliat opium and (lerivative:-i thereoJ: other tbau smoking opium 
niay be inii)ni-ted ior mcdiciiial piiriioss^s. iSectiou 2 jn-ovides tb.at if any 
por'son sba'll fraudiik>ntly or knowiiii-'ly import or brins into the United 
States any opium or derivative contrary to law, or shail roeeive, conceal, 
buy, or sell, or iu any manner facilitate, the trausportation, concealment, or 
sale thereof, knowing it to bave been imported contrary to law, such 
opium sball be destroyed and Uie oft'ender punished, and tliat wbesiever a 
défendant is shown to bave, or lia\'e liad, possession of such opium, such 
possession shall be deemed sutticient évidence to autborize conviction, un- 
less explained. Section 3 déclares that on and after July 1, 1913, ail 
smoking opium, or oj)ium preiiared for smoking, found shall be presumed 
to bave been imported after the Ist day of April, 1909, and the burdeu 
shall be on the accused to rebut such presuuiption. Ilcld, that the act, 
is not uneonstitutional in so far as it makes ponal the keeping and trans- 
portation of opium withln the limits of the states as being in conflict vvith 
the police powers of the states and not within the powers delegated to 
the United States. 

[Ed. Note. — Fop other cases, see Commerce, Cent. Dig. §§ 3, 5; Dec. 
Dig. cS:^4.] 

2. Criminal Law <S=3l] 5(1(2) — Motion for New Trial — Discrétion of Court. 

The déniai of a motion for new trial is within' the discrétion of the 
court, and where there is évidence to support the verdict, the déniai of 
tlie motion is not reviewable on error. 

lEd. Note. — For other cases, see Criminal Law, Cent. Dig. § 3068 ; Dec. 
Dig. ©:=>115(J(2).J 

3. Conspiracy ©=^43(0) — Ixdictjiext — Sufficiexcy — Uncektainty. 

In a prosccution under l'en. Code (Act Jlarch 4, 1909, c. .321, 35 Stat. 
109G) § 37 (Comp. St. 1913, § 10201), for conspiring to violate Act Jan. 17, 
1914, § 2, provlding that if any person shall fraudulently or knowingly 
imiiort or briiig into the United Stales, or assist in so doing, a.ny opium 
contrary to law, or .shall reçoive, conceal, buy, sell, or facilitate the trans- 
portation, concealment, or sale of such opium after importation, knowing 
it to be imported coiilrary to law, shall be punished, the Indictment charg- 
ed that dcfeiidants eouspired to commit against the United States the 
offense of fraudulently and knowingly inipoiting and bringing into the 
United States from a forcign couutry, the Iti'puiilic of Mexico, opium pre- 
pared for sii.o'.ûng and to reçoive, conceal, bay, seU, and facilitate traus- 
portation, conccalDH'iit. and sale of such opium knowing it to be impo.ted 
contrary to law, wliich oiïense is defined l)y Act Jan. 17, 1914. Jleld, 
that in view of the siiecilic référence of the indictment to the act, the 
fact that it oniitted tlie words "after imi)orta(ion," preceding the words 
'•knowing tl'.e same to bave beeu inviiorted contrary to law," did not ren- 
der It uncerlain on tli;' tiieory that, défendants having admitted they were 
ei'gaged in dealing in opium in Mexico, it did not aj)pear whether the 
offense was couuuittod in the United States or in Mexico. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 86, 91 ; Dec. 
Dig. ©=.43(0).] 

4. Criminal Law ©=823(15) — Trial — iNsrBUCTioxs. 

Where the court charged that in criminal cases, guilt must be establish- 
ed beyond a reasonable doubt, and that before a conviction can be rendered 

©saFor other cases see same tooic & KEY-NUMBBR in ail Key-Numbered Digcsts & Indexes 
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eacli Juror miist be able to say, in auswer to liis iuilividual conscience, tliat 
lie lias In his nilnd arrived at a iixed opinion that the défendant is guilty, 
an instruction tliat juries are iuipaneled for tlie purpose of agreeing on a 
verdict if tliey can conweientiously do so, and tliat a juror sliould not hesi- 
tate to sacrifice his opinions when convlnced they are erroneous, though in 
so doing lie defers to the opinions of others, is not objectionable as failing 
to impress on the jury that each juror should be Individually convlnced 
bej'ond a reasonable doubt of accused's gullt before convictlng. 

rï:d. Note.— For other cases, see Criminal I^aw, Cent. Dig. §§ 1992-1994, 
3158; Dec. Dig. <®=823(15).] 

5. Cbiminal Law ®=>823(12)— Tbial — Instructions. 

A charge that tlie jury should exercise their power to judge the credl- 
bility of witnesses, not arbitrarily, but with légal discrétion and in sub- 
ordination to the rules of évidence, Is not objectionable as failing to deflne 
légal discrétion, where the court proceeded to state the rules of law 
usually glven to guide the jury in judging the crediblUty of witnesses. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1992-1994, 
3158; Dec. Dig. <S=»S23(12).] 

6. Criminal Law <S=>823(14) — Teial — Instructions. 

Where the court charged that accused could not be convlcted unless 
found guilty beyond a reasonable doubt from ail the évidence, an instruc- 
tion that, where the évidence is entirely clrcumstantlal, yet is not only 
consistent with the guilt of accused, but Inconsistent wlth any other ra- 
tional conclusion, the jury should convlct is not objectionable as fail- 
ing to state that each essentlal of the crime should be established. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1992-1994, 
31.58; Dec. Dig. ©=3823(14).] 

7. Criminal Law ®=»308 — Trial — Peesumption of Innocence, 

While accused at the beginning of the trial is presumed to be innocent, 
yet whenever the proof shows beyond a reasonable doubt his guilt, then 
the presumption of innocence disappears from the case. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 731; 
Dec. Dig. ®=j308.] 

8. Criminal Law <S=7S9(12) — Tbial — Instructions — Reasonable Doubt. 

An instruction, defining a reasonable doubt as a doubt based on reason 
and which is reasonable In vIew of ail of the évidence, and directing ju- 
rors to acquit unless they should hâve an abidlng conviction of accused's 
guilt, such as a person would be wilUng to act upon in the more weighty 
and Important matters relating to one's own affaira, Is correct, and not 
open to objection that it should hâve been charged that the ablding con- 
viction which is necessary to justify a verdict of guilty should be sudi 
a conviction as oue would be wlUing to act upon in the most important 
questions of life. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 184S-1849, 
1917, 1960, 1907; Dec. Dig. <S='789(12).] 

9. CoNSPiBAOT (@=»48 — Tbial — Instructions. 

Where the Indictuient clearly charged the overt acts as foUowlng the 
conspiraey and done to effect its object, an instruction that It is not neces- 
sary for the government to prove that ail of the défendants comrnitted 
overt acts, but if tliere was a conspiraey as charged and the défendants 
were paxties and any one of the overt acts was comrnitted, défendants 
should be convlcted, Is not objectionable as failing to state that the overt 
act charged must bave foUowed the conspiraey In point of tlme. 

[Ed. Note, — For other cases, see Conspiraey, Cent. Dig. §§ 108-111; Dec. 
Dig. ®=>48.] 

@:s5For other cases see same topie &. KBY-NUMBER lu ail Key-Numbered Digests & Indexes 
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10. Cbiminai. Law <5=762(2) — TBiAi^-lNSTBtrcTioNS— Admissions. 

In a prosecutlon for conspiracy.where one of the défendants aamlttea 
the consplracy and the commission of overt acts, plaintlff in errer, another 
of tlie défendants, cannot complain of an Instruction that, so far as sucli 
défendant was concerned, he had admltted there was a conspiracy as 
eharged, and that he was a party to it. 

[Ed. Note.— For other cases, see Criminal law, Cent. Dig. §§ 1731, 1758 ; 
Dec. Dig. ©=5762(2).] 

11. Indictment and Information <S=168 — Conjunctivk Allégations — Con- 

viction. 

Where an indictment, charging consplracy to violate Act Jan. 17, 1914, 
denouncing an offense with respect to the importation of opium, which 
may be committed in varions manners, charged eonjunctively the several 
acts specified by the statute, a conviction may be had upon proof of any 
one of such acts ; for where a pénal statute mentions several acts disjunc- 
tively and prescribes that each shall constitute the same offense and be 
subject to the same punlshment, an indictment may chajge any or ail of 
such acts eonjunctively as constitutlng a single offense. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§ 534 ; Dec. Dig. <S=168.] 

12. Ceiminal Law >®=829(1) — Teiai, — Insteuctions — Refusal. 

The refusai of requested instructions covered by those given is not error. 
[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2011; Dec. 
Dig. <S=829(1).] 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California. 

Frederick M. Shepard and another were convicted of the crime of 
conspiracy to import into the United States smoking opium in viola- ^ 
tion of law, and the named défendant brings error. Affirmed. i 

Indictment under section 37 of the fédéral Pénal Code (Act of March 4, 
1909; 35 Stat pt. 1, pp. 1088, 1096), charging P. M. Shepard and A. C. Brown 
with the crime of conspiracy to import into the United States from Mexico 
80 cans of smoking opium, and to receive, conceal, buy, sell, and facilitate the 
transportation, concealment, and sale of such opium, in violation of the act of 
January 17, 1914 (38 Stat. pt. 1, p. 275). Judgment upon a verdict of guilty [ 
against each of the défendants. Frederick M. Shepard, one of the défendants, ' 
sues out the présent writ of error. 

In July, 1914, plalntiff in error was retalned as attorney at law to represent 
and to obtain bail for certain persons who were lodged In the county jall in 
Los Angeles, charged with the crime of conspiracy to Import opium into the 
United States from Mexico In violation of the laws of the United States. One 
A. C. Brown was also employed by the same persons for the purpose of obtain- 
Ing such bail. In connection with their efforts to secure bail, and at the in- 
stance of their clients, plalntiff in error and Brown proeeeded to Tia Juana, 
just over the boundary Une in the republlc of Mexico, where they found 40 
five-tael cans of smoking opium which had been concealed by their, clients. i 
Thls opium Brown proeeeded to dispose of in Tia Juana for either $32 or $34 
per can, making a total sum of either $1,280 or $1,360, and, after deductlng hl» 
proportion of the proceeds in accordance with a préviens understanding with: 
their clients, Brown delivered the balance of $1,000 to plalntiff in error. 

A second lot of 53 or 54 cans, concealed in the same vicinity, was search- 
ed for, but not found by the plalntiff In error. It appears, however, that a 
quantity of opium was found in that nelghborhood by the défendant Brown 
and sold. 

A third lot was found by the plalntiff in error and the défendant Brown, 
concealed near Jacumba, in Mexico', about 76 miles east of San Diego, near the 
boundary Une. The défendant Brown subsequently brought thls lot to or near 
Los Angeles, in California, where it was concealed for a tlme. 

«=3For «tber cum >m sam* topie & KBT-NUMBER lu ail Kejr-Nuznbered Digasts ft Ind«zM 
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l'iaintiff In error and Brown wpre thereafter jointly indictecî under section 
37 of the fédéral Pénal Code for conspiracy to Import into the United States 
from the republic of Mexico tliis last-mentlonert lot of 80 cans of smoking 
opium, and to reeeive, conceal, buy, sell, and facilitate the traiisportation, con- 
cealment, and sale of such opium, in violation of (he act of January 17, 1914. 
It Is chargea as overt acts in tlie furtherance of the conspiracy that the plalntiff 
in error and the défendant Browu vvent from San Diego to Jaeumba, Mexico, 
and that the défendant Brown brought the 80 cans of smoking opium from 
Jacumba, Mexico, to a point near Los Angeles, Cal. To thls indictmeut de- 
fendants Shepard and Brown interposed their several demurrers, which were 
overruled by the court. On the trial of the case, the jury returned a verdict 
of guilty as against each of the défendants. Défendant Shepard thereaftei- 
moved for a new trial upon certain grounds specified in the motion, and 
inoved in arrest of judgraent upon the ground that the act of January 17, 1014, 
is unconstitutional and void, botli of which motions were denled by the 
court and the défendants each sentenced to iniprisonment for the term of 
one year. Défendant Shepard thereafter sued out the présent writ of error. 

Charles J. Kelly and S. M. Johnstone, both of Los Angeles, Cal, 
for plaintiff in error. 

Albert Schoonover, U. S. Atty., of Los Angeles, Cal., M. G. Gal- 
laher, Asst. U. S. Atty., of BVesno, Cal., and J. Robert O'Connor, Asst. 
U. S. Atty., of Los Angeles, Cal. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). L The 
indictment in this case conta ins but one count. The errors assigned 
relate to the overruling of a demurrer to the indictment, the giving 
of certain instructions to the jury, the refusai of the court to give 
certain instructions requested by the défendant, the déniai of the mo- 
tion of défendant for a new trial, and the déniai of a motion in ar- 
rest of judgment. 

Section 37 of the Pénal Code of the United States (Act of March 
4, 1909, c. 321; 35 Stat. 1088, 1096) provides: 

; "If two or more persons conspire elther to commit any offense against the 
United States, or to defraud the United States in any manner or for any pur- 
pose, and one or more of such parties do any act to elïect the object of 
the conspiracy, each of the parties to such conspirac,y shall be flned not more 
than ten thousand dollars or imprisoned not more thau tvro years, or both." 

! [1] Section 1 of the act of January 17, 1914, c. 9 (38 Stat. 275, 276) 
provides : 

"That after the fir.st day of April, nlneteen hundred and nine, It shall be 
unlawful to Imiiort into the United States opium in any form or any prépara- 
tion or derlvative thereof : Provided, that opium and préparations and deriva- 
tlves thereof, other than smoking opium or opium prepared for smoking, may 
be imported for médicinal purposes only, under régulations which the Secre- 
tary of the Treasury is hereby authorized to prescribe, and when so imported 
shall be subject to the duties which are now or may hereafter be imposed by 
law." 

Section 2 of the same act provides : 

"That if any person shall fraudulently or knowlngly Import or bring Into 
the United States, or assist in so doing, any opium or atiy préparation or de- 
rlvative thereof contrary to law, or shall reeeive, conceal, buy, sell, or iii any 
manner facilitate the transportation, concealment, or sale of such opium or 
préparation or derlvative thereof after importation, knowing the same to 
hâve been imported contrary to law, such opium or préparation or derlvative 
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thereof shall be forfeited and shall be destroyed, and' tlie offender shall be 
flned In any sum not exceedlng $5,000 nor less than $50 or by imprisonment 
for any time not exceeding two years, or botli. Whenever, on trial for a viola- 
tion of this section, the défendant is sliown to hâve, or to bave bad, possession 
of such opium or préparation or derlvatlve thereof, such possession shall be 
deemed suffident evidenee to autlaorlze conviction unless the défendant shall 
explain the possession to the satisfaction of the .Ini'y." 

Section 3 provides : 

"ïliat on and after ,Iuly flrst, nlneteen hundred and thlrteen, ail smoking 
opium or opUini i)i-cpared for smolving found withlu the United States shall 
be presumed to liave i)een iraported after tlie tirst day of April, nlneteen 
hundred and niiie, and the burden of proof shall be on the clalmant or the a,e- 
cused to rebut sucli prcsumptlon." 

The motion in arrest of judgment is based upon the objection that 
the last-named act is unconstitutional in so far as it attempts to make 
pénal the keeping and transportation of opium within the Umits of a 
State, being in conflict with the pohce power of the state and not with- 
in the powers delegated to the United States. In Brolan v. United 
States, 236 U. S. 216, 222, 35 Sup. Ct. 285, 59 L. Ed. 544, this objec- 
tion to the statute was held by the Suprême Court to be so utterly 
devoid of merit as to be frivolous. 

[2] 2. The déniai of a motion for a new trial in the fédéral courts 
is within the discrétion of the court, and where that discrétion has 
been exercised and there is évidence to support the verdict, as in this 
case, the motion is not reviewable on a writ of error. This has been 
held so often that we are surprised that the déniai of the motion con- 
tinues to be presented as a ground for the reversai of a judgment. 
Dwyer v. United States, 170 Fed. 160, 165, 95 C. C. A. 416; Hedderly 
v. United States, 193 Fed. 561, 571, 114 C. C. A. 227; Pickett v. 
United States. 216 U. S, 456, 461, 30 Sup. Ct. 265, 54 L. Ed. 566; 
Holmgren v. United States, 217 U. S. 509, 521, 30 Sup. Ct. 588, 54 
L. Ed. 861, 19 Ann. Cas. 778. 

[3] 3. The demurrer to the indictment interposed by the plaintiff 
in error was for uncertainty in charging the offense which it is alleged 
the défendants conspired to commit. Section 2 of the act of Janu- 
ary 17, 1914, upon which this indictment is based, provides: 

"Tliat if any person shall fraudulently or l^nowingly Import or brlng Into 
the T^nit(>d States, or asslst in so doing, any opium * * * contrary to lave, 
or sliall receive, conceal, buy, sell, or in any manner faellitate the trànsporta- 
tiou, concealment, or sale of such opium * * * after importation, linowing 
the sanic to liavo been Imported contrary to law," etc. 

The indictment charges that the défendants conspired to commit an 
offense against the United States, to wit : 

"The offense of fraudulently and knowingly importlng and brlnglng Into 
the TTnited States, and assisting in so dolng, from a foreign country, to wlt, 
the republie of Mexico, opium prepared for smoking, and to receive, conceal, 
buy, sell and facilitate the transportation, concealment and sale of such opium 
prepared for smoking, knowing the same to hâve been imported contrary to 
law, which said offense Is deflned by the Act of January 17, 1914." 

The indictment does not follow the letter of the statute, but omits 
the words, "after importation," preceding the words, "knowing the 
same to hâve been imported contrary to law." 
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It is argued that this omission is material and important, particu- 
larly in this case, where it is admitted that the plaintiff in errer and the 
défendant Brown were engaged in dealing in opium in Mexico in a 
manner substantially in the words of the statute ; that instead of omit- 
ting thèse words from the indictment, the words of the statute should 
hâve been amplified so that it should hâve been distinctly charged 
(if such was the purpose of the indictment) that the offense which 
the défendants conspired to commit was to receive, conceal, buy, 
sell, and facilitate the transportation, concealment, and sale of opi- 
um in the United States, after its importation into the United States, 
knowing the same to hâve been imported into the United States 
contrary to law; that in the absence of such a direct and spécifie 
charge, the indictment was uncertain and ambiguous, and did not 
sufficiently apprise the défendants of the offense which they were 
charged to hâve conspired to commit, and was not sufficiently defi- 
nite to make a conviction or acquittai under the indictment avail- 
able as a plea in bar to a subséquent prosecution. The plaintiff in 
error suggests hypothetical cases coming within the wording of the 
indictment where the agreement might be to receive, conceal, etc., opi- 
um in some foreign country (as, for example, Mexico), knowing it 
to hâve been imported into that foreign country contrary to law. 
Again, it is argued that a person might knowingly buy, sell, and facili- 
tate the transportation and sale of opium in a foreign country after 
such opium had been imported into the United States, and while it 
still remained in the United States, having been imported contrary to 
law. 

We are of the opinion that the indictment does not cover the hypo- 
thetical cases suggested, and that no essential élément of certainty is 
wanting in its form or substance to charge the offense provided in the 
statute. The remaining statutory words which hâve been followed 
in the indictment clearly describe the offense as a conspiracy to im- 
port and bring into the United States opium contrary to law, and to 
receive, conceal, buy, sell, and facilitate the transportation, conceal- 
ment, and sale of such opium. What opium? Opium which the de- 
fendants hâve conspired to import and bring into the United States 
contrary to law. This allégation can only refer to opium after its im- 
portation into the United States. The indictment charges that the de- 
fendants conspired to commit "an offense against the United States," 
and thereupon proceeds to describe the offense, charging the acts fol- 
lowing the importation of opium into the United States contrary to 
law. Moreover, the offense is charged as being defined by the act of 
January 17, 1914. This, we think, fixes the charge in the indictment 
with absolute certainty. We are of the opinion that the demurrer was 
properly overruled. 

[4] 4. The court instructed the jury that: 

"Juries are impaneled for the purpose of agreeing upon a verdict, If they 
can conscientlously do so. It is true that each juror must décide the matter 
for himself, yet he should do so only after a considération of the case wlth his 
fôUow jurors, and he should not hesitate to sacrifice his view or opinions of 
the case when convinced that they are erroneous, even though in so doing he 
defer to the vieWs or opinions of others." 
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It is objected to this instruction that it fails to state that each Juror 
individually should be convinced beyond a reasonable doubt that the 
défendant is guilty before he can vote to convict. The court subse- 
sequently stated that : 

"In éliminai cases gullt must be establlslied beyond a reasonable doubt, and 
the burden of establishing such guilt rests upon the government. The law 
does net require of the défendant that he prove himself innocent, but the law 
requlres the government to prove the défendant guilty, in the manner and form 
as charged in the indictment, beyond a reasonable doubt, and unless they hâve 
done so, the Jury should acquit. Before a verdict of guilty can be rendered, 
each member of the jury must be able to say, in ansveer to his individual con- 
science, that he bas in his mlnd arrived at a fixed opinion, based upon the law 
and the évidence of the case, and nothing else, that the défendant Is guilty." 

This was a very clear instruction that the individual judgment of 
each juror was required. 

It is further objected to the instruction that its wording impressed 
upon the jury to an undue and improper extent their duty to agrée 
upon a verdict. We do not so read the instruction. It is well within 
the discrétion of the trial court to urge a jury to agrée upon a ver- 
dict, and the court may properly advise the jury that, while they should 
not surrender any consdentious opinion founded on the évidence, they 
should lay aside ail pride of judgment, and that they should consider 
their différences in a spirit of fairness and candor, with an honest 
désire to arrive at the truth and with the view of arriving at a ver- 
dict. Allen V. United States, 164 U. S. 492, 501, 17 Sup. Ct. 154, 
41 L. Ed. 528; 38 Cyc. 1853, 1854. We are of the opinion that the 
instruction is correct, and that the objection made to it is without any 
substantial merit. 

[5] 5. It is objected that the court instructed the jury that their 
power to judge of the credibility of witnesses was not arbitrary, but 
was "to be exercised with légal discrétion, and in subordination to 
the rules of évidence," without defining what was "légal discrétion," 
leading the jury to infer that "légal discrétion" is something différ- 
ent from and more restricted than ordinary discrétion. The dis- 
tinction is hypercritical. The court proceeded to correctly state the 
rules of law usually given by courts to juries with respect to the 
credibility of witnesses. By thèse rules, the jurors were made to 
clearly understand what was meant by the exercise of "légal discré- 
tion" in weighing the testimony of witnesses. 

[6] 6. The court instructed the jury that: 

"Where the évidence is entirely circumstantial, yet is not only consistent 
with the guilt of the défendant, but Ineonsistent with any other rational con- 
clusion, the law makes it the duty of the jury to convict." 

It is objected to this instruction that it failed to state that each 
circumstance essential to the conclusion of guilt must be proved to 
the same extent as if the whole issue rested upon the proof of such 
essential circumstance, and that the hypothesis of guilt should flow 
naturally from ail the circumstances and be consistent with them ail. 
The instructions of the court with respect to a reasonable doubt cov- 
ered this objection, and, in particular, where the court instructed the 
jury that: 
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"You cannot flnd the défendant guilty unless from ail the évidence you be- 
lieve him guilty beyond a reasonable doubt." 

[7] 7. The court instructed the jury that: 

"The law présumes a défendant chargea wlth a crime Innocent until proven 
guilty beyond a reasonable doubt. If you can reconcile the évidence before 
you upon any reasonable bypothesis consistent wlth the defendant's Inno- 
cence, you should do so and in that case flnd the défendant not guilty. You 
are further instructed that you cannot flnd, the défendant guilty unless from 
ail the évidence you believe him guilty beyond a reasonable doubt. 

"The court further charges you that a reasonable doubt is a doubt based on 
reason, and VFhieh is reasonable in view of ail the évidence. And if, after an 
impartial comparison and considération of ail the évidence, or from a vpant of 
sufficlent évidence on behalf of the governnient to convinee you of the truth of 
the charge, you can candidly say that you are not satisfied of the defendant's 
gullt, you hâve a reasonable doubt ; but if, after such Impartial eomparisou 
and considération of ail the évidence, you can trutlifully say that you hâve an 
abidlng conviction of the defendant's guilt, such as you would be willing to 
act upon in the more weighty and important matters relatlng to your ov?n 
afCairs, you hâve no reasonable doubt" 

It is objected to this instruction that the court did not instruct the 
jury that the défendant is presumed to be innocent throtighout the en- 
tire proceedings and even after ail the évidence is produced and until 
a final ballot is taken by the jury at the conclusion of their délibéra- 
tions. The instruction given by the court is correct. "A party starts 
into a trial, thougli accused by the grand jury of a Crime, vvith the 
presumption of innocence in his favor. That stays with him until 
it is driven out of the case by the testimony." Jones on Evidence, 
vol. 1, § 12d. In Allen v. United States, 164 U. S. 492, 500, 17 Sup. 
Ct. 154, 41 L. Ed. 528, the Suprême Court stated the rule to be: 

"Whenever the proof shows, beyond a reasonable doubt, the existonce of a 
crime, then the presumption of innocence disappears from the case." The court 
"gave ail the définition of reasonable doubt whioh a court can be required to 
give, and one whlch probably made the nieaning as intelligible to the jury as 
any elaborate discussion of the subject would hâve donc." Duubar v. United 
States, 156 U. S. 185, 199, 15 Sup. Ct. 825, 39 L. Ed. 390. 

[8] It is further objected that the jury were instructed that the 
"abiding conviction" which the jury should hâve to justify a verdict 
of guilty would be such a conviction as the jury would be willing to 
act vipon in the more weighty and important matters relating to their 
own affairs, instead of the most important matters of life. In Hopt 
V. Utah, 120 U. S. 430, 7 Sup. Ct. 614, 30 L. Ed. 708, the trial 
court gave this identical instruction, to which there was an exception. 
The Suprême Court approved the instruction, saying: 

"The instruction in the case before us is as just a guide to practlcal men as 
can well be giveu ; and, if it wore open to criticisni, it could not hâve mis- 
led the .lury, when cousidered in connection vvith the further charge that if 
they could reconcile the évidence wlth any reasonable hypothesls consistent 
with the defendant's innocence, they should do so, and in that case flnd him 
not guilty. The évidence must satisfy the judgment of the jurors as to the 
guilt of the défendant, so as to exciude any other reasonable conclusion." 

This is precisely the qualification which the trial court in this case 
had given the jury. 
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[9] 8. It is objected that the instruction of the court with respect 
to the crime of conspiracy did not state that the overt act charged 
must hâve been shown to hâve followed the conspiracy in point of 
time, and, further, that it did not require the jury to find that the 
overt act was done to effect the object of the conspiracy. 

The following instruction given by the court we think covers this 
objection: 

"In this connection you are charged that it is not necessary for the gov- 
ernment to prove that ail of the défendants commltted some overt act, but if 
you flnd beyond a reasonable doubt that there was a conspiracy as charged in 
the indictment, and that the détendants now on trial were parties to that con- 
spiracy, and that any one of the overt acts as charged in the indictment was 
committed as therein alleged, you should find the défendants guilty as 
charged in the indictment." 

The indictment clearly charged the overt acts as follovi^ing the 
conspiracy and done to effect the object of the conspiracy. 
[10] 9. The court charged the jury: 

"In so far as the défendant Brown is concerned, he admits in lus testiraony 
that there was a con.splracy as charged in the indictment, and that he was u 
party to it." 

It is objected that this instruction — 

"intlmated to the jury that the tostlmony of Brown, being an admission by 
hlm that there actually was a conspiracy, should lie treated by the jury as the 
absolute truth, and that ail that renuilned for them to décide was whether or 
not the plaintif! in error was a party to this conspiracy." 

As Brown admitted the conspiracy and he and another had testified 
to the overt acts in furtherance of the conspiracy, the plaintiff in 
error was not prejudiced by the instruction, and the intimation was 
not error. Simmons v. United States, 142 U. S. 148, 155, 12 Sup. 
Ct. 171, 35 L. Ed. 968; AUis v. United States, 155 U. S. 117, 123, 
15 Sup. Ct. 36, 39 L. Ed. 91. 

[11] 10. The court called the attention of the jury to the offense 
charged in the indictment against the défendants as a conspiracy to 
commit various acts in violation of the act of January 17, 1914, in 
the importation, transportation, and concealment of opium. Thèse 
acts are in the itute connected together by the disjunctive con- 
junction "or,'' and in the indictment by the conjunctive conjunction 
"and." The court instructed the jury that, while the indictment so 
charged — 

"yet the jury would be nuthorliied to return a verdict of guUry if they believed 
from the evidi'ncc beyojid a reasonable doubt that the défendants did, at the 
time and In the manner as described In the indictment, wUifuUy, knowhigly, 
and unlawfully conspire to fraudulently and knowingly Import or bring into 
the TJnited States, or asslst lu so dolng, opium prepared for smoking, or to 
receive or concciil or facilitsite the transportation or concealment of opium 
I)repared for smoking, knowing the same to liave been imported contrary to 
law." 

It is objected that the indictment charged but one offense, while 

the instruction permitted the jury to consider the indictment as 

charging the défendants with conspiracy to commit several separate 

and distinct offenses, and authorized them to find the défendants guilty 

236 F.— 6 
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if they believed that défendants conspired to commit any one or morç 
of such separate and distinct offenses. The instruction was correct. 
This charging of offenses in the conjunctive which are in the stat- 
ute in the disjunctive is in accordance with a well-known rule of 
criminal pleading. In Bishop on Statutory Crimes, § 244, it is stated : 

"The reader remembers the proposition that every case against a dé- 
fendant must corne within ail the words of the statute. But thls proposition, 
let us hère add, Is subject to the qualification that, if there are Independent 
clauses connected by the conjunction 'or,' no more need be done than satlsfy 
one of the alternatives. In such clrcumstances the Indlctment either sets out 
the offense as covered by ail the clauses, usually Connecting the parts of the 
allégation by the conjunction 'and' where 'or' is found in the statute, or it 
States only what falls within one clause, at the élection of the pleader; and, 
whiehever form is adopted, the proof need cover only so much of the allégation 
as constitutes a complète offense." 

In 22 Cyc. 380, the rule is stated as follows: 

"It is a well-settled rule of criminal pleading that when an offense against 
a criminal statute may be commltted in one or more of several ways, the in- 
dlctment may, in a single count, charge its commission In any or ail of the 
ways specified in the statute. So where a pénal statute mentions several acts 
disjunctively and prescrites that each shall constltute the same offense and 
be subject to the same punishment, an Indlctment may charge any or ail of 
such acts conjunctlvely as constitutlng a single offense." 

The indictment conforms to this rule, and is therefore not subject 
to the objection urged by the plaintiff in error. 

[12] 11. A number of errors are assigned because of the refusai 
of the court to give certain instructions as requested by the plaintiff 
in error. We hâve examined thèse instructions, and find that, where 
they correctly state the law, they had been given in substance by the 
court. Where they were not so given, they were properly refused, 
because they did not state the lav/ correctly. We think we hâve 
sufficiently reviewed ail thèse questions in what has already been 
said. 

The judgment of the court below is affirmed. 



liEIB V. HALLIGAN et al. 

(Circuit Court of AppeaJs, Ninth Circuit. October 9, 1916.) 

No. 274T. 

1. COUNTERFEITING <g=>5 NATURE OF OFFENSE — PoWERS OF CONGBESS ^MoNEY. 

Oongress, under its constltutional power to provide for the punishment 
of counterfeitlng the securitles of the United States, has power to In- 
terdict the utterlng of bank notes made in the similitude of the Treasury 
notes of the United States, and may make illégal the possession of such 
notes with intention to sell or use them, irrespective of the question of 
whether the notes are valid obligations. 

[Ed. Note. — For other cases, see Counterfeitlng, Dec, Dig. ©=5.] 

2. COUNTERFEITING ©=^2 — MoNEY— OFFENSES. 

Pénal Code, § 150 (Act March 4, 1909, c. 321, 35 Stat. 1116 [Comp. St. 
1913, § 10320]), whIch was Bev. St. g 5430, enacted June 30, 1864, pro- 

€=For othier cases see same topio & KEY-NUMBER In aU Key-Numbered Dlgests & Indexe»- 
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vides that any person who shall hâve in hls possession, except under 
aiithority from the Treasurer or other proper officer, any obligation or 
other security made or executed, In wliole or in part, after the similitude 
of any obligation or other security issued under the authority of the 
United States, with intent to sell or use the same, shall he guilty of an 
offense. The act, further, makes it unlawful for persons to hâve in their 
possession for use plates for prlnting obligations or seeurities of the 
United States, etc. Accused was eharged with having in his possession an 
obligation made in part after the similitude of an obligation made under 
authority of the United States, it being made by attaching and fastening 
together, back to back, notes purportlug to hâve been issued by the 
Augusta Insurance & Banking Company of Georgia. The indictment set 
forth that the obligation as prepared bore on each side words to the 
effect that the Georgia bank would pay $10 to bearer on demand, and 
that the instruments bore the date 1860. Ileld, that under the act it is 
not necessary that there shall be a fraudulent or felonlous intent; it 
belng sufflcient if accused has in his i)ossession, with intent to use or 
sell, a paper made or executed, in whole or in part, after the similitude 
of any obligation or other security issued by the United States, and heuce. 
the instrument, as composed of the two notes, pasted back to baclc, being 
similar to a légal tender note, accused is guilty, though tho notes in his 
possession antedated the légal tender notes. 

[Ed. Note. — For other cases, see Counterfeiting, Cent. Dig. §§ 1-4 ; Dec. 
Dig. <®=52.] 

3. Habeas Corpus <ê=85(1) — Presumptions. 

On habeas corpus prayed for on the theory that the indictment did not 
charge an offense, it will be presumed, accused having been convieted. 
that the jury found that the averments of the indictment were established 
by the évidence. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 77, 78; 
Dec. Dig. <S=385(1).] 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Washington ; Edward E. Cush- 
man, Judge. 

Application by George Leib for a writ of habeas corpus against O. 
P. HalHgan and another. Erom a judgment denying the writ, appU- 
cant appeals. Affirmed. 

The appellant appeals from the order of the court below, denying liim a 
writ of habeas corpus on his pétition, wiiereby he sought his discharge from 
imprlsonment on the ground that the indictment under which he was con- 
vieted stated no offense against the United States. He was indicted under 
section 150 of the fédéral Pénal Code. Tht first count of tlie Indictment 
alleged. In substance, the foUowing: That the said défendant "did knowlngly 
and feloniously hâve in his possession, with intent to use the same and 
thereby to defraud some person, or persons, to the grand jury unknown, 
* ♦ * a certain obligation made in part after the similitude of an obli- 
gation issued under the authority of the United States, * * • being then 
and there made by attaching and fastening together, back to back, two notes 
purporting to hâve been issued by the Augusta Insurance & Banking Com- 
pany, Ga., of the dénomination of $10 each, • * ♦ by the use of paste 
and other substance." The indictment then set forth the printed or engraved 
matter appearing on the paper, both sides of which were identical, to the 
effect that: "The Georgia Augusta Insurance and Banking Co. will pay ten 
dollars to the bearer on demand. Robert Walton, Cashr. Wm. M. D. Antigna, 
Prest" — also the date March 10, 1860, and twice on each side the figures "10." 
The indictment alleged that the instrument was in form, color, slze, and In 
the manner and style of display of the printing and engravlng thereon, and 
in its gênerai appearance made and Intended to be made after the simili- 

Ss^Kor other cases see same topic & KEY-NUMBBR lu ail Key-Mumberei Dlgesti & Isaexea 
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tude of an obligation Issued under the authorlty of tlie United States, "tliat 
Is to say, after tlie similitude of a United States légal tender note of the 
dénomination of $10, he • * * well knovviug said obligation not to be a 
genuine and lawful obligation Issued under the authorlty of the United 
States, and with the Intent * * * to use the said obligation by utterlng 
the same as and for a lawful obligation issued uudor the authorlty of the 
United States." 

George Leib, in pro. per. 

Clay Allen, U. S. Atty., of Seattle, Wash., and George P. Fish- 
burne, Asst. U. S. Atty., of Tacoma, Wash., for appellees. 
Before GILBERT, ROSS, and HUNT, Circuit Judges, 

GILBERT, Circuit Judge (after stating the facts as above). [1, 2] 
Section 150 of the Pénal Code, which was section 5430 of the Revised 
Statutes, was enacted June 30, 1864, in an act entitled "An act to pro- 
vide ways and means for the support of the government, and for other 
purposes." 13 Stats. 218. The provision thereof which, with the 
change noted hereafter, is now section 150 of the Pénal Code defines 
a number of offenses commitjied by: (1) Any one who shall use, or 
suffer to be used, for printing a plate from which has been, or may 
be, printed any obligation or other security of the United States. (2) 
Any one who shall sell or import such plate with intent to use the same 
for printing. (3) Any one who shall hâve in his control or possession 
any such plate, with intent to use the same, or sufïer the same to be 
used in forging or counterfeiting any such obligation or other security. 
(4) Any one who "shall hâve in his possession, except under authority 
from the Treasurer or other proper officer, any obligation or other secu- 
rity made or executed in whole or in part, after the similitude of any 
obligation or other security issued tmder the authority of the United 
States, with intent to sell or otherwise use the same." (5) Whoever 
shall make a print or photograph of any such obligation or security, 
or who shall sell or import the same. (6) Whoever, unauthorized by 
the Secretary, shall hâve and retain in his control or possession a dis- 
tinctive paper which has been adopted by the Secretary of the Treas- 
ury for the obligations and other securities of the United States. 

Upon the question whether the possession of a state bank note or 
a Confederate bank note may constitute the offense which is made 
punishable by the fourth clause of section 150, the authorities are in 
conflict. In United States v. Williams (D. C.) 14 Fed. 550, Judge Dyer 
held that the words of the statute, "any obligation or other security," 
must be construed to mean one which on its face purports to be an 
executed instrument, and that a blank obligation of a mining company, 
made in similitude of a government bond, but without signature of 
président or secretary, was not an obligation or security within the 
meaning of the statute. In United States v. Sprague (D. C.) 48 Fed. 
828, the instrument resembled in color, style of printing and engrav- 
ing, and in gênerai appearance a S — 20 government bond, but it pur- 
ported to be, not an obligation of the United States, but an obligation 
of a mining company, though not bearing the signature of any officer 
of the company. The court ruled that, to constitute the offense, it is 
not essential that the fraudulent bond or instrument shall, on its face, 
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purport to be an obligation of the United States, but held that a con- 
viction could not be had upon the instrument, for the reason that, 
being unsigned, it was not an "obligation or security." In United 
States V. Stevens (D. C.) 52 Fed. 120, the défendant had in his pos- 
session a note issued by a state bank, but the bank had become insolvent 
and the note worthless. It was charged in the indictment that the 
note was engraved and printed after the similitude of a United States 
Treasury bank note. The court held that the possession of such a 
note, with intent to sell or otherwise use it, constituted an offense un- 
der the statute, and that the question of the similitude of the note to 
an obligation or security of the United States should be determined 
by the jury. In United States v. Kuhl (D. C.) 85 Fed. 624, the ob- 
ligation was a Confederate States note, but in its gênerai shape and 
size it resembled a national bank note, and it bore on its face a vignette 
and other engraving similar to those found on national bank notes. 
The court held that while it might occur that the resemblance of a 
Confederate States note to a note of the national currency, in group- 
ing of vignette, engraving, printing, figures, etc., might be such as to 
justify the submission to the jury of the question whether the simili- 
tude contcmplated by the statute exists, an ordinary Confederate States 
note does not bear that similitude to the national currency. The 
court said : 

"But it wlll iiot do to lay clown the bioad nile that, whenever the sitnilarity 
Just -slated exists, there therefore exists a 'similitude' such as the statute 
contemiilates ; else ail bank notes heretofore issued under .state .statutes will 
be found to be obnoxious to the provisions of the statute, and such a liolding 
would prohibit the use of ail such bank notes. The franiers of the statute 
could not hâve thus intended. When we look at the note in question, we 
flnd a broad bnml across one end of its face, whereon the word 'Five' ap- 
pears in large letters. On its face the words 'The Confederate States of 
America' appear in lar^e letters. * * * There Is, in vignette, in engraving, 
in lettering, in fact in the détail of the face of the note, no spécial resemblance 
whatever to the notes or bills 'issued under authority of the United States.' 
* * * Congress did not attenipt or intend to prohibit and niake crimlual 
the Issuance of bills liy banks, wherever authorized to Issue same b.v state 
law. To construe the statute as thus clalmed would make the possession by 
the ofiicers of such bank of its own banlî notes a crime under such statute." 

In United States v. Fitzgerald (D. C.) 91 Fed. 374, it does not ap- 
pear what the instrument was or purported to be. The court submit- 
ted to the jury the question whether or not the printing or the engrav- 
ing on the paper was in the similitude of any government obligation 
or security, and said that the resemblance was sufficient for the pur- 
poses of conviction if they believed that it would probably deceive a 
person taken unawares in dealing with a person whom he believed was 
acting honestly. In United States v. Barrett (D. C.) 111 Fed. 369, 
Judge Amidon, in a very carefully considered and exhaustive opinion, 
after reviewing the history of the législation, held that the possession 
of a Confederate bill is not a violation of the statute, but that to con- 
stitute a violation thereof, the instrument must bave been intended in 
its inception to simulate some obligation or security of the United 
States, and that the gênerai likeness which one form of money beats 
to another is not sufScient, but something more is required than gen- 
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eral appearance or adaptability to deceive. The décision in that case 
seems to hâve been influenced, to some extent, by the f act that the 
statute related only to such instruments as are "engraved and printed" 
in the similitude of government obligations. The court said ; 

"Engraving and printing is the only feature whieh the languago of the 
section covers, the only feature which, as the hlstory of the statute (Jemon- 
strates, it was Intended to cover." 

Since that décision, and possibly as the resuit thereof , Congress has 
changed the language of the statute, and substituted for the words "en- 
graved and printed" the words "made or executed in whole or in 
part," and thereby it has broadened the scope of the statute. In Unit- 
ed States V. Conners (D. C.) 111 Fed. 734, Judge Bellinger held that 
the possession of a bank note issued by a state bank constituted no of- 
fense against the United States, and said: 

"The bills described in this indictment are not in the similitude of any 
obligation issued by the United States, and the statement in the indictment 
that they are so does not countervail the facts alleged, whlch show the con- 
trary." 

In United States v. Pitts (D. C.) 112 Fed. 522, Judge De Haven 
followed the décisions of Judge Amidon and Judge Bellinger. In 
United States v. Webber (D. C.) 210 Fed. 973, Judge Rudkin, after 
considering the confiicting authorities, held, in a case in which the 
paper involved purported to be issued by the "Bank of the Empire 
State," that it was not necessary that the fraudulent obligation or se- 
curity should purport on its face to be an obligation or security issued 
under the authority of the United States, nor that the similitude or 
resemblance should be so great as to deceive experts or cautious men ; 
that it was sufficient if the fraudulent obligation bears such a likeness 
to any of the genuine obligations or securities of the United States 
as is calculated to deceive an honest, sensible, and unsuspecting person 
of ordinary observance and care in dealing with a person supposed to 
be upright and honest. 

It will be seen that the line of division of the décisions is on the 
question whether or not the forbidden instrument must be one which 
on its face purports, in whole or in part, to be a government obliga- 
tion, or so closely resembles one as to show that it was made with the 
intention to simulate it. In ascertaining the intention of Congress it 
is significant that to constitute the offense defined in the fourth clause 
of the section, it is not necessary that there shall be a fraudulent or 
felonious intent. It is sufficient if the accused has in his possession, 
with the intent to use or sell, the paper which is there described. What 
the character of that paper must be is not, we think, necessarily ascer- 
tained from the other provisions of the section which make unlaw- 
ful the possession or use of plates from which government obligations 
may be printed. Nor do we think that the language of the fourth 
clause, or of any other provision of the section prohibiting acts which 
might resuit in forging or counterfeiting United States securities, war- 
rants the conclusion that the fourth clause was intended to be lim- 
ited to those instruments only which purport to be securities or obliga- 
tions of the United States, or which so closely resemble them in gen- 
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eral appearance that they may be said to be made or executed, in 
whole or in part, after the similitude thereof. In tiiis view it is im- 
material whether or not the instrument was criminal in its inception, 
or was intended to simulate any security of the United States. Pos- 
session of the instrument being positively prohibited by statute, guilty 
intent is not an essential élément of the ofïense, and there is no neces- 
sity for any spécifie intent or motive except the intention to use or sell. 
Congress, under its constitutional power to borrow money on the 
crédit of the United States and to "provide for the punishment of 
counterfeiting the securities of the United States," had the puwer, of 
course, to interdict the uttering of bank notes made in the similitude of 
the Treasury notes of the United States, and it follows that it had 
the power to make illégal the possession of such bank notes with the 
intention to sell or use the same, irrespective of the question whether 
they were the notes of solvent banks and of value equal to that of 
the Treasury notes of the same dénominations. This construction of 
the statute renders illégal the act or occupation of one who has in 
his possession Confederate States bank notes, or state bank notes, with 
the intention to sell the same as curios, provided that such notes are, 
as was charged in the case at bar, in their gênerai appearance made 
after the similitude of government obligations, for the tendency of such 
sale and distribution of such paper is to place the same in circulation 
where it may be used to deceive and defraud. Congress has the same 
power, and has exercised it to prohibit the possession of "anything 
whatsoever" in the likeness or similitude as to design, color, or inscrip- 
tion thereon, of any of the coins of the United States with the intent to 
use, sell, or give away the same. 

We reach the conclusion that it is immaterial whether or not the in- 
strument was criminal in its inception or was intended to simulate any 
security of the United States, or in any of its features purports to be 
an obligation or security of the United States. 

[3] It follows from that conclusion that the judgment hère appealed 
from must be affirmed, for we must take it to be true, as charged in 
the indictment, and as found by the jury, that the note which the ap- 
pellant had in his possession, but which we hâve no opportunity to 
inspect, was made after the similitude of a United States légal tender 
note, and that there was such similarity of shape, size, and color, or 
in the grouping of words, figures, or vignettes as to présent the simili- 
tude which brings an instrument within the condemnation of the stat- 
ute, although it cannot, of course, be shown, as was charged in the 
indictment, that the note was "intended" to be made after the simiH- 
tude of a légal tender note, for the note was issued in 1860, and before 
the issue of the légal tender notes. 

The judgment is affirmed. 

ROSS, Circuit Judge (concurring). I agrée to the judgment of af- 
firmance. The sole question presented on the appeal being whether 
the indictment under which the appellant was convicted states an of- 
fense against the United States, it is manifest that we are limited to 
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a considération of the charge contained therein, which is, in substance, 
that at a certain specified time he knowingly and feloniously had in his 
possession, with intent to use, and thereby to def raud some person, or 
persons, to the grand jury unknown, two notes purporting to hâve 
been issued by the Augusta Insurance & Banking Company of Georgia, 
of the dénomination of $10 each, fastened together by paste or other 
substance, back to back, which notes were in form, color, size, and in 
the manner and style of display of the printing and engraving thereon, 
and m their gênerai appearance made, and intended to be made, after 
the similitude of an obligation issued under the authority of the United 
States — 

"that is to say, after the similitude of a United States légal tender note of 
the denoirilnation of $10, he * * * well knowing said obligation not to 
be a genuine and lawful obligation issued under the authority of the United 
States, and with the intent * * * to use the said obligation by uttering 
the same as and for a lawful obligation issued under the authority of the 
United States." 

The written description of the instruments contained in the indict- 
ment being supplemented by the charge that in their form, color, size, 
manner, and style of display and engraving thereon, and in their gên- 
erai appearance, they were made, and intended to be made, after the 
simihtude of an obligation issued under the authority of the United 
States, and that the possession of said instruments by the défendant 
was felonious, and with the intent to use and thereby deiraud some 
person, or persons, to the grand jury unknown, I think it clear that 
it cannot be properly held as a matter of law that the requisite resem- 
blance or similarity does not exist. Tliat question was decided by the 
jury against the défendant, and as a matter of course its conclusion 
cannot be reviewed on a writ of habeas corpus. As said in the opin- 
ion of the court: 

"We must talîe it to be true, as charged in the indictment and as found by 
the jury, that the note which the appellant had in his possession, but which 
we hâve no opportunity to inspect, was made after the similitude of a United 
States légal tender note, and that there was such similitude of shape, size, 
and color, and in the grouping of words, tignres, or vignettes, as to prosent 
the similitude which brings an instrument within the condemnation of the 
statute, although it cannot, of course, be sliown. as cliargod in the indictment, 
l.hat the note was 'intended' to be uuide after the similitude of a légal tender 
note, for the note was issued in ISCO and before the issue of the légal tender 
notes." 

Whether by the statute upon which the indictment is based the pos- 
session of Confederate States bank notes or state bank notes, with the 
intent to sel! the same as curios, provided that such notes are made 
after the similitude of government obligations, is prohibited and made 
a criminal offense is a question which, in my opinion, does not arise 
upon the record, and therefore I express no opinion upon it. 
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DAVIS V. FINCri. 

(Circuit Court of Appeiils, Second Circaiit. .Tuly 7, lOlG.) 

No. 296. 

1. CORPOKATIONS <S=:3l]0 — CAPITAL SlOCK — XkoOTIABILITY OK CEKTIFICATES— 

FRAi;iniI.E,\T T^A XSFEii. 

Whlle an iniKici>nt ])nri:lii\ser of cortififfites of corporale stock from one 
to whom tlioy liavc becii iiitrustod indoi-sod in bbuiU is iirotcctod as in 
case of counucrcial i)apt'i-. he is not so pi'otectt'd wliero lie purchasod In 
bad faith, witli Iviiowledsie of tlie aotual o\vnt,>rsliip of tlie stock and tliat 
the agent was without authority to sell it. 

|I'>d. Note. — P'or otlier cases, see Corporations, Cent. Dig. §§ 539-546; 
Dec. Dig. <S==3l49.] 

2. r'ui.Ncii'AL AKD AoE.xï tS=3l-18(4) — Fraud of Agent — Knowledge of Puk- 

CHASEH. 

One whose property lias Iteen disposed of throiigh tlie fraud of an agent 
elothed with apparent tltlo for a, limlted pnrpose need not, in order to re- 
cover for tiie conversion from the purchaser who bought witti knowledge of 
the facts, tender the amount the latter paid. 

[Ed. Note. — For other cases, sce Trincipal and Agent, Cent. Dig. §§ 537- 
Ô4.5; Dec. Dig. ■©=148(4).] 

3. Trovek ako Conversion ig=>67 — Action — I.nstriictions. 

The cliarge of the court in an action of conversion and the refusai of 
reiiuests to charge considered, and hdd without pre.ludicial error. 

[Kd. Note. — For other cases, see Trover and Conversion, Cent. Dig. §§ 
295-303 ; Dec. Dig. ©=67.] 

Ward, Circuit Judge, dissenting. 

In Error to the District Court of the United States for Southern 
District of New York. 

Action at law by Florence G. Finch against Jonathan R. Davis. 
Judgment for plaintifï, and défendant brings error. Affirmed. 

Appeai by défendant (below) from a .ludgmeiiti eutered upon verdict of a 
jury In favor of plaintift (lielow) for tlu; sum of .'fl.s.DDs.i:', and costs. 

The plaintiff in lier first cause of action cluim'es conversion, on January 31, 
1913, of oiS^Vi sliares of stock of the Finch Muiiufacturing Company, a l'enu- 
sylvania corporation, vvhich was alleged to be wortli .$123 a share. In lier 
second cause of action sbe charges conversion, upon February 17, 1913, of 50 
shares of tbe stock oï tlie saine corporation, and valued at tlie same amount. 
For a tiiird cause of action she charges conversion, upon March 17, 1913, of 
30 shares of stock of Mie .saine value — tlic total, with interest, auiounting to 
$57,()2."p..j0. 

Tlic auswer di-iiies llic conversion, the alleged value of the stock, and the 
owi;er.^hip liy the plaititiff of tlie stock rofi>rred to in eacli cause of action. The 
auswer adniits (lealiiigs liy rhe ilefeiuUuit with one Mandeville Hall, into whose 
iiame the shares of stuck had l).'en ti-iUisrerred by the plaiutitî, aiul the further 
transfer of thèse st(!cks by liall to the défendant, but allèges that they were 
purchasod by the ilefendant )or value and without knowledge of any defect in 
titl(\ With respect to the .stock concerned in the first cause of action, the de- 
fendant also allèges that lie had, at an earlier date, advanced for Hall as a 
loan upon the security of said stock the sum of $21,750. 

A separate and distinct défense to the alleged first cause of action in the 
complaiut sets forth (with respect to the tninsaction relating to the ac-quisition 
of 3881/2 shares of stock) that the whole block of stock had been deiMsited with 
the défendant by Hall, as security for a loan of $21,750; that thereafter, and 

©=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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on December 23, 1933, the said Hall repaie! f2,500 of tliis amount and received 
baek 50 shares of tliat Jiekl as collatéral; tliat on January 4, 1913, the défend- 
ant purchased 50 shares more of the stock stlll held as collatéral for the sum 
of $3,750, of whlch sum ,$1,000 was paid in cash and $2,750 on account of the 
préviens advances ; that ou January 14, 1913, the défendant purchased from 
Hall the balance of 2<S.8i/à shares of the capital stock previously held as col- 
latéral for the sum of $19,906.51, by the payment of $3,236.57 in cash, and by 
liquidating the balance of the amount previously loaned to Hall. Further, that 
on Séptember 12, 1912, a contract was made by which, upon the 22d day of 
October, 1912, the said Hall delivered to the défendant 50 shares of the capital 
stock of the Finch Company in considération of services rendered by the de- 
fendant in aiding Hall to negotiate loans, purchase a controllliig interest in 
the property of the Finch Company, and in disposing of the real estate of that 
Company. The défendant allèges, as a further part of this défense, that Hall 
was the actual owner or had the rights of an owner in transferrlng thèse 
varions blocks of stock and that the défendant had no knowledge of any claim 
in dispute of that ownership. 

A separate défense to the second and third alleged causes of action Is also 
interposed, to the effect that the défendant in thèse Instances purchased the 
stock of the said Hall at the rate of $65 par share for 50 shares, on February 8, 
1913 (which is the transaction set up in the second alleged cause of action), and 
at $62.50 for 30 shares of stock on March 6, 1913 (vehich is the transaction set 
up in the third alleged cause of action). The défendant allèges that as to 
thèse Hall exerclsed ail the rights from which the défendant might properly 
infer ownership, and that the défendant had no knowledge to the contrary, 
and that the price paid was the fair and reasonable value of the stock. 

The défendant bas also interposed a second separate défense to ea.ch of the 
three causes of action, to the effect that the plalntlfC is estopped from now set- 
ting up any claim of ownership or right to possession of the shares set forth 
in each of the three causes of action, in view of certain transactions between 
the plaintiflf and the défendant, as well as between the plalntifif and Hall, by 
which it is alleged that the plaintiff made it possible for Hall to deceive and 
defraud the défendant, and that the plaintiff bas made oral and written state- 
ments which she should not be allowed to contradict and by which the de- 
fendant was led to bel levé that Hall had authority as well as right to posses- 
sion or title to the stock with which he was dealing. 

The case was tried before a jury and resulted in a verdict for the plaintiff. 

Isaac H. Levy, of New York City (R. B. Wood, John C. Knox, and 
Ben A. Matthews, ail of New York City, of counsel), for plaintiff in 
error. 

Blandy, Mooney & Shipman, of New York City (E. L. Mooney, 
of New York City, and Etigene M. Gregory, of Newark, N. J., of 
counsel), for défendant in error. 

Before COXE and WARD, Circuit Judges, and CHATFIELD, Dis- 
trict Judge. 

CHATFIELD, District Judge (after stating the facts as above). 
The trial court allowed this case to ço to the jury over the objection 
of the défendant. In the charge the court stated the varions contra- 
dictions between the statements of the plaintiff (below) and of the 
défendant (below) and the witnesses called in support of each, as bear- 
ing on the issue of fact. 

The exception taken by the défendant to the ruling of the court in 
sending the case to the jury raises the same propositions which are 
now urged by the défendant as to the efïect of the written instruments 
offered during the taking of testimony and the objections to paroi 
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évidence explaining or disavowing those instruments on the part of 
the plaintiff. Such exceptions as were taken to the charge as made, 
or to the refusais to charge, were similar to those reserved upon the 
previous ruhngs of the court in thèse regards. 

The verdict of the jury has found the controversies of fact or con- 
tradictions in statement in favor of the plaintiff, so far as thèse were 
left to the jury, and this court can therefore consider nothing but the 
légal propositions presented. 

The plaintiff charges conversion of the various shares of stock at 
those finies when the défendant undertook to purchase thèse stocks 
from Hall, who, according to the plaintifif's testimony, had not only 
defrauded and deceived her, but who had caused her to sign the in- 
struments in évidence, as a part of his fraudulent scheme. 

The plaintiff ofïered testimony to show that knowledge was brought 
home to the défendant, prior to his purchase of thèse shares of stock, 
of such a character and sufiScient in amount as to apprise him of the 
fraud which was being perpetrated by Hall in holding himself out as 
owner of the stock, with the right to sell it absolutely to the défend- 
ant, and in having it transferred for any purpose except to obtain a 
loan for the plaintiff. 

As has been stated, the verdict of the jury upon the issues of fact 
established this knowledge on the part of the défendant, unless the 
évidence which went to the jury was improperly admitted. 

The plaintiff, charging conversion, with knowledge on the part of 
the défendant of the imperfection in Hall's possession with indorse- 
ment in blank, demanded damages from the défendant representing the 
value of the stock which she charged was thus wrongfuUy converted. 
She also ofïered évidence as to the value of the shares of stock charged 
to hâve been converted, and there seems to hâve been no material er- 
ror in the admissions of such testimony as was allowed to go to the 
jury in order to reach a détermination on the amount of the verdict, 
if a verdict for the plaintiiï was first agreed upon. 

The plaintifï used the testimony as to the value of the stock and 
the properties which it représentée in further proof of her contention 
that the considération paid by the défendant for the stock enabled him 
to obtain that stock at a price so cheap as to explain his eagerness to 
make the purchase and to justify the plaintifï's charge that the de- 
fendant disregarded the facts known to him and which should hâve 
put him upon his knowledge as to the defect in title of the man from 
whom he was making the purchase. Thèse matters ail involved ques- 
tions for the jury, which hâve been resolved by the verdict in the 
plaintifï's favor. 

The défendant contends that the plaintifï, knowing that the défend- 
ant had innocently expended certain amounts in the form of loans upon 
the stock in question, and that thèse loans had been made by her agent, 
Hall, is estopped from charging conversion and from attacking the 
title of any one who was misled by Hall's possession of the certificates 
indorsed in blank and by the authority with which he had been clothed. 

[1] The défendant contends that the certiiîcates of stock are like 
negotiable paper when indorsed in blank, citing National City Bank 
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of Chicago v. Wagner, 216 Fed. 481, 132 C. C. A. 533. He cites 
Collins V. Gilbert, 94 U. S. 754, 24 L. Ed. 170, Shaw v. Railroad Co., 
101 U. S. 564, 25 L. Ed. 892, and Murray v. Lardner, 69 U. S. (2 
Wall.) 110, 17 L. Ed. 857, to establish the rule as to a transfer of ne- 
gotiable paper by a holder to an innocent purchaser. 

In Murray v. Lardner, supra, on page 121 of 2 Wall. (17 L. Ed. 
857), the court says : 

"Suspicion of (lefect of title or the knowledge of clrcuinstances whleh would 
excite such suspicion in tlie mind of a prudent man, or gross négligence on tlie 
part of the taker, at the time of the transfer, will not defeat his title. That 
resuit can be produced only by bad falth on his part." 

But in the next paragraph the court says : 

"The rule may perhaps be said to résolve itself into a question of honesty or 
dlshonesty, for guilty knowledge and wiJlful ignorance alike Involve the resuit 
of bad falth. They are the sarne in effect." 

In the case of National City Bank of Chicago v. Wagner, supra, an 
innocent holder of stock certifîcates taken as collatéral was held to 
be entitled to treat them according to the lavv of negotiable paper in- 
stead of under the rule of caveat emptor, which rule was stated to 
apply to the purchaser of chattels from one in possession. 

But this was on the authority of National Safe Deposit Co. v. 
Hibbs, 229 U. S. 391, 33 Sup. Ct. 818, 57 L. Ed. 1241, in which an in- 
nocent purchaser was allowed to hold stock certificates as against one 
whose agent had stolen or converted them when they were intrusted 
to him indorsed. 

In the case at bar the question of fact was not as to the intrusting 
by the plaintiff; it was rather as to the innocence of the défendant. 
His knowledge, or facts sufficient to give him knowledge, is established 
by the jury's verdict, and his plea of good faith, i. e., lack of knowl- 
edge, has been decided against him. In other words, he has been held 
to hâve acted in bad faith ; that is, in fraud. 

The trial court overruled the défendant as to the question of estop- 
pel, and we think properly, for the charge of conversion is based upon 
the later eut and out purchase of the stock, which was presented to 
the jury upon a charge which left to the jury the question of good 
faith in the making of this purchase and not in the earlier loan trans- 
actions. On this the verdict of the jury justifies the action of the 
court. 

But further, when it appeared that the plaintiff had previously au- 
thorized certain loans, and when it appeared that her failure to receive 
a fair return from the amounts borrowed was due to her own mis- 
take and to her déception by Hall, the trial court expressly deducted 
as a set-off from the amount which the plaintiff could recover, the 
total of the loans which had been advanced by the défendant to Hall, 
or for the plaintiff, prior to the time when the défendant had knowl- 
edge of the defect in Hall's title. In fact, some of the loans which 
were deducted were not made until after knowledge on the part of the 
défendant as to Hall's cbaracter, but the action of the trial court in 
allowing thèse to be included in the set-off was in the defendant's favor 
and cannot be urged as error upon appeal. 



DAVIS V. FINCH 93 

In addition to the charge by the plaintiff that the défendant had 
wrongfully converted her stock by purchase after knowledge sufficient 
to inform hini that his actions could not be in good faith, testimony was 
presented to show that the défendant had deahngs with Hall in se- 
curing options upon other blocks of stock of the same company, and 
in attemptintr to arrange a sale (to be partly for the defendant's ben- 
efit) of ail of the properties of the company, if control of the stock 
were gained by Hall and the défendant. 

The plaintiff also showed payment by Hall to the défendant for his 
services with respect to thèse transactions. In some instances thèse 
payments were made before the services were actually rendered, or 
even while Hall and the défendant were negotiating about matters as 
to which an agreement was never reached and in which Hall did not 
keep faith with the défendant. 

Thèse matters were ail properly left to the jury, and the défendant 
was fuliy protected when the trial court ordered the jury to deduct 
from the amount of any recovery, if a verdict were reached, such sums 
as the défendant had actually advanced as loans, but which were there- 
after credited as a part of the purchase price for the stock when the 
sale was made by Hall to the défendant. Hall with the defendant's 
help had the blank shares of stock (indorsed by the plaintiff and then 
in Hall's possession) transferred to Hall's name, at a time when, as 
the jury has found, the défendant should hâve known that Hall did 
not hâve authority to convey them outright, or to bave them trans- 
ferred for any purpose except to obtain loans for the plaintiff. 

If the sale was in the face of knowledge by the défendant of the 
limitations upon Hall's authority, then, as thèse loans were considered 
paid by taking the amount of the loans as a part payment for the stock, 
the défendant could ask no more than to be treated as an innocent 
lender or pledgee, as to any transactions which were not vitiated by 
his subséquent purchases with knowledge of that which previousiy he 
may hâve had no information concerning. 

[2] A person whose property has been converted or disposed of 
through fraud upon the part of one clothed with apparent title for a 
limited purpose need not, in order to obtain that property from a 
person dealing (with knowledge or under circumstances sufficient to 
put him on notice) with the wrongdoer, tender to the third party the 
amount out of which the third party has been defrauded in reliance 
upon the représentations of the wrongdoer. Tliis is the customary doc- 
trine in dealing with the purchasers of stolen property and by analogy 
the propositions held good in the présent case. 

But a person seeking to recover property to which that person has 
never lost title may be required to reimburse a second person who has 
been led to act to the injury of that second person, through the nég- 
ligence or carelessness of the person seeking to recover the property 
or the value thereof. 

The trial court, it would seem, properly diminished the amount which 
could be claimed by the plaintiff from the défendant, and allowed to 
the défendant those items which he might hâve enforced as a valid 
lien against the plaintiff, even though he had technically lost his right 
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to claim that lien by acts which were in effect payment of the advances 
to him and a subséquent purchase by him of the very property upon 
which the advances had been made. 

The défendant has also excepted to the exckision by the court ol 
certain amounts expended by the défendant on Hall's account in en- 
deavoring to secure an option upon other stock of the same company, 
and in borrowing money to replenish his own bank account so as to 
make the loan. He also excepted because the facts as to $2,700 re- 
ceived f rom Hall or Davis by an entirely outside party, who had loaned 
this amount on stock belonging to the plaintiiï and which stock was 
in the hands of the Traders' National Bank, were submitted to the 
jury. 

It does not appear that this stock was a part of that upon which 
the défendant made loans originally, and the question was properly 
left to the jury as to whether this expenditure was made by the de- 
fendant, and whether the money was advanced by him after the con- 
version was complète and after knowledge that Hall's right to sell the 
stock was defective. The same question might hâve been left to the 
jury as to some of the other loans which were taken up directly by 
the défendant ; but as the ruling of the trial court was in the def end- 
ant's favor, and as the plaintifï has not appealed, thèse other matters 
can now be disregarded. 

It is unnecessary to discuss in this opinion the various détails re- 
lating to the visits of the défendant and of an attorney, who repre- 
sented Hall in some of the transactions, to the plaintiff after Hall's 
f raud had been discovered by her ; nor even the contradiction between 
the parties as to the statements of the plaintifï at the office of this 
same attorney, when the plaintifï was to be called as a witness to prove 
Hall's authority in paying off previous loans made by her upon her 
stock, and in taking over the stock as her agent or attorney in fact. 
Thèse matters hâve been disposed of by the verdict of the jury. 

The défendant contends that he has raised by his exceptions the 
right of the plaintiff to maintain an action in trover, inasmuch as he 
also contends that she had no more than an équitable cause of action 
to set aside the transfer of her stock as evidenced by its indorsement 
in blank, its delivery to Hall, and the agreements into which she had 
entered with Hall or with Hall and one Story, who seems to hâve 
been a party to the early negotiations by which Hall undertook to later 
effect the purchase of the plaintiff's stock. 

The instruments off'ered in évidence show upon their face that no 
actual sale was ever consummated to Hall. The instruments were 
ambiguous and contradictory on their face. Paroi évidence as to the 
character of the transactions could be offered, and, if notice was 
brought home to the défendant, then the plaintiff was not estopped 
from testifying as to the real character of the transactions upon the 
trial. Nor was she estopped from electing to charge conversion and 
to limit her recovery to such damage as she had suffered by the trans- 
fer of apparent title to her stock. As the action was brought with 
référence to funds of the plaintiff (subject only to certain contract 
rights) which were converted to the use of the défendant, then the 
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objection based upon the failure to claim return of the spécifie thing 
converted is not valid. 

The plaintiff in this action lias exercised her right to charge that 
the défendant had converted to his own use — that is, that he had 
transferred into his own name — the property which is the object of 
the action. A claim of damages for that act, equal to the value 
of the stock, would leave the stock itself in the possession of the 
défendant, and évidence as to the value of the stock would be ad- 
missible in proving the amount of damage. In this way the charge 
of the court appears to hâve been correct, and, as has been said be- 
fore, when the court deducted the amount of the defendant's loans 
and thereby left the plaintiff with recourse only against Hall for such 
amounts as she had failed to receive from thèse loans, the défendant 
was thereby given ail the protection to which he had a right. 

[3] The défendant lays great stress upon the charge of the court, as 
f ollows : 

"But if Mr. Davis, without intending to perpetrate a fraud, nevertheless in 
vlew of ail the facts and circumstances acted in a maiiner in which a prudent 
man would not act under similar circumstances and thereby lacked good falth, 
then he is responsible without any reflectlon upon his uprlghtness or integrity 
as a man and a citizen of this or any other community." 

I Again, the court charged the jury that, after notice of Hall's char- 
acter, a doctrine similar to that of caveat emptor applies. And, again, 
after illustrating what was meant by the rule of prudence in the con- 
duct of one's own affairs, the court said : 

"In order to test what prudence is, you wlU say to yourselves, 'After this 
téléphone conversation, how would a prudent man act in conducting his own 
affairs, in a similar transaction?' " 

Thèse particular sentences as charged were not specifically excepted 
to, but the défendant did take exception to a refusai to charge a fifth 
request "as framed," and to the charge of the court that a person 
might be guilty of conversion without doing things which would hold 
him up to obloquy or contempt in the community in which he lives. 

The fifth request was as f ollows : 

"Flfth, In order to entitle the plaintiff to recover, the jury must be satlsfled 
by a prépondérance of évidence that the défendant, in purchaslng the stock 
from Hall, acted in bad falth and with the intent to commit a fraud upon the 
plaintiff. The fact that the défendant did what the évidence shows was done 
to ascertain the relationshlp of Hall to the plaintiff may be considered In favor 
o£ the défendant as in évidence of his good falth. Even If the jury should 
flnd that what Davis did in this behalf was not the most that could bave been 
done, Indeed even if Davis was négligent, the verdict should still be for tiu' 
défendant unless the jury believe that Davis was acting in fraud of Miss 
Finch." 

The défendant now urges that the charge of the court was insuffi- 
cient and prejudicial, in that it left to the jury merely the détermina- 
tion of the defendant's good faith, instead of instructing them as re- 
quested. 

It appears from the record that a demurrer to the complaint had 
been interposed prior to the trial. It was held upon argument of this 
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demurrer that good faith was a défense, and that it need not be de- 
nied in the allégations of the complaint. 

The fifth request to charge quoted above appears to hâve been pre- 
sented to the court before the taking of évidence was completed. The 
refusai of the court to change its charge, and its declination to charge 
the fifth request as franied, occurred after the défendant had claimed 
the right to close the summing up, and after the plaintiff as well as the 
court had acquiesced in the statement that the défendant was to be 
allowed to show his good faith as an affirmative proposition for the 
jury's considération. But even under thèse circumstances the court 
did charge : 

'•If Mr. Davis In good faith made tlie purchases and possessed himself of 
thls stock he is entitled to keep tlie stock." And again: "If you décide tliat 
at the time when Mr. Davis made tlie purchases, flrst, that Hall had the right 
to sell, or, secondly, that Davis purchased in good faith, then your verdict will 
be for the défendant. If, on the other hand, you flnd that Hall did not at 
the times of the purchases hâve the right to sell, and that Davis did not act 
in good faith tested by the rules that I hâve several times stated, then you will 
flnd a verdict for the plaintiff." 

It appears from the entire charge that the question of prudence was 
presented to the jury merely as the standard from which they should 
view the defendant's conduct in testing whether or not his acts were 
those of one acting in good faith. The jury were to détermine wheth- 
er the défendant, using the knowledge which he had in the way in 
which a prudent man would, then satisfied them of his gobd faith, 
or whether, on the contrary, his failure to considèr the information 
in his possession was équivalent to bad faith or what, if intentionally 
done, would be fraud upon the plaintiff. 

The court's charge was in this respect not prejudicial, and the at- 
tempt of the court to indicate to the jury that the défendant might be 
guilty of fraud, and still not hâve so acted as to make himself an ob- 
ject of contempt or disgrâce to his neighbors, could not hâve injured 
the défendant in the jury's eyes. Their findings upon the facts as 
charged disposed of the question, and it is impossible to believe that 
the jury would hâve failed to render the same verdict if the court had 
not expressed the opinion that the défendant might be guilty of the 
conversion and still be considered by his neighbors as incapable of an 
intentional and deliberate theft. 

The défendant seeks to carry over the test of prudence (which the 
court limited to the acts of the défendant in failing to learn further 
about what should hâve been of itself sufficient warning), into a sug- 
gestion that the court led the jury to believe that the plaintiff was en- 
titled to a verdict merely if the défendant was not prudent in the sensé 
of being suspicions of Hall, even though the acts suspected would not 
affect Hall's title to the stock. 

It is impossible to believe that the jury misunderstood the judge's 
charge in this respect, or that the issue was not fairly presented. The 
défendant is in the possession of property which was converted to the 
use of the défendant, as charged in the complaint, by the défendant 
jointly with Hall, and which upon the élection of the plaintiff to claim 
damages equal to the value of the stock, and upon proof by the plain- 
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tiff that the defendant's title was transferred through a wrongdoer, 
could not estop the plaintifï from showing the wrong and repudiating 
the apparent transfer of title if the property was found in tiie hands 
of a person having knowledge of the circumstances, or reason to be- 
lieve that the circumstances existed, particularly if any sums advanced 
by this third party in good faith are restored by the resuit of the liti- 
gation. 
The judgment is affirmed, with costs. 

WARD, Circuit Judge (dissenting). When the plaintiff proved, as 
the jury has found she did, that Hall had swindled her out of the stock 
in question, the défendant was bound to show that he had purchased 
it from Hall in good faith for value. The défense is not that certifi- 
cates of stock indorsed in blank are negotiable instruments like com- 
mercial paper, but that the plaintiff's conduct was such as to estop her 
from asserting her title to the stock against the défendant The cer- 
tificates were not lost by or stolen from her, but were put by her delib- 
erately in the possession and absolute control of Hall. As soon as 
the défendant was put upon inquiry as to Hall's character, he applied 
over the long distance téléphone to the plaintiff for information about 
Hall and his relations to the stock. The plaintiff certainly then ex- 
pressed the most implicit confidence in Hall as her agent, and the only 
doubt is whether she confined his agency to pledging the stock for her 
account as distinguished from selling it for her, and whether, if she 
did, the défendant appreciated the distinction. It was a question for 
the jury to say whether thereafter the défendant acted in good faith. 
But I think the court below erred in charging the jury that the test of 
good faith was whether the défendant acted as a prudent man should 
hâve acted, and that this objection was sufficiently raised by exception 
to the court's refusai to charge the defendant's fifth request. Négli- 
gence is not proof of want of good faith unless so gross as to be con- 
sistent only with bad faith. Murray v. Lardner, 2 Wall. 110, 17 L. 
Ed. 857. The charge was in this respect very prejudicial to the de- 
fendant, and I think the judgment should be reversed. 



SHEA et aL v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. October 13, 1916.) 

No. 2818. 

CbIMINAL liAW <©=>113 FEDERAL CotTBTS DiSTBICT COUKT JÛRISDICTION. 

Cr. Code (Act March 4, 1909, c. 321, 35 Stat. 1096 [Comp. St 1913, f 
10201]) i 37, fonnerly Rev. St. 8 5440, provides that, if two or more per- 
soas conspire to commit any offense against the United States and one or 
more of such persons do any act to effect the object of the consplracy, 
each of them are guUty, while Kev. St. i 731, déclares that, when any 
offense against the United States Is t>egun tn one judldal circuit and 
completed in another, it shall be deemed to hâve been committed in either, 
and may be punished in either district as if whoUy committed thereln. De- 
fendants entered Into a conspiracy in Toledo, Ohio, where one of them 
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was located for some tlme, and pursuant to such consplracy Insertèd an 
advertlsement for a farm In a Mlchlgan paper. The owner of a farm, 
who replied by mail to the advertlsement, was induced to corne to Toledo, 
and was there led to bet on horse races In a bogus turf exdiange, the con- 
spirators representlng to hlm that they were In communication wlth a 
Byndlcate controlllng most of the horses, that the résulta of the races 
were flxed In advance, and that they were glven by the management the 
names of the horses whlch were plcked to wln. Seld, that as some of 
the overt acts of the consplracy to defraud in whlch the mails were used, 
Ineludlng the consummatlon of the consplracy, thelr vlctim of course los- 
ing, occurred in Ohlo and others in Mlchlgan, the District Court of Ohlo 
had jurlsdictioh of a prosecutlon for the otCense. 

[Ed. Note.— For other cases, see Orlmlnal Law, Cent Dlg. S§ 190, 232 ; 
Dec. Dlg. <g=all3.] 

2. Cbuiinai. I+aw «=>371(1) — Bvidencih-Othkb Ofitensï». 

In Buch case, proof that défendants operated another bogus turf ex- 
change in a différent building In Toledo, fleecihg another victim whom they 
secured through Personal solicitation of one of their number who be- 
came acqualnted with bim, instead of advertising for replies, la admissible 
in évidence, the schemes In the main belng the same, to show défendants' 
tntent and motive, notwlthstandlng such évidence showed défendants to 
be gullty of another offense. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent Dlg. JS 830, 831; 
Dea Dlg. ®=»371(1).] 

8. Cbiminai, Law $=»369(1) — ^Evidenci: — Aouissibiutt. 

In such case, as the évidence tended to show that the bogus turf ex- 
changes in both buildings were nnder common ownershlp and opération 
and as part of a common scbeme or plan, évidence of the opération of 
the second exchange was admissible to raise an inference that tbose oper- 
ating it were also parties to the flrst scbeme to defraud. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent Dig. { 822; Dec. 
Dlg. «8=»369(1).] 

4. Cbiminal Law €=»371(1) — ^Evidencb — ^AniassiBiLiTT. 

In such case, though proof of intent was not necessary, the évidence 
is admissible; the fact that the Jury may flnd a case without it being 
no ground for rejection. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent Dig. {} 830, 831 ; 
Dec. Dig. <S=5>371(1).] 

6. Cbiminal Law ®=>369(1) — Bvidencï — Otheb Offenses. 

Proof that défendants partlcipated in a scheme to Induce a bank to 
advance money for the temporary purchase of corporate stocks whlch they 
clalmed they had knowledge would be bought in at an advance was ad- 
missible to show the intimate relations between the parties to the alleged 
consplracy. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent Dig. { 822; Dec 
Dlg. ©=369(1).] 

8. Cbiminal Law <S=s1169(11) — Appeal — Habuless Ebbob. 

But in such case, where the court in admitting évidence of the confi- 
dence game remarked that It mlght be consldéred as tending to show that 
défendants were in that instance attemptlng to defraud, and further 
charged that certain testimony and exbiblts mlght be consldéred on the 
presumption of innocence, and wbether or not défendants were ail birds of 
a festber, the admission' of the évidence, in view of ,the charge referred 
to, was prejqdicial error tending: to cause a conviction on chargea not in- 
dudëd la tbe Indictinent 

[Ed. Note. — For other cases, see Crimlnal Law, Cent Dlg. f 3137; Dea 
Dlg. <8=»1169<11).] 
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In Error to the District Court of the United States for the North- 
ern District of Ohio; John M. KilHts, Judge. 

John J. Shea and others were convicted for conspiracy to use the 
United States mails in pursuance of a scheme to defraud, and they 
bring error. Reversed and remanded. 

See, also, 224 Fed. 426, 140 C. C. A. 120. 

H. W. Fraser, of Toledo, Ohio, for plaintiffs in error. 
John S. Pratt, Asst. U. S. Atty., of Toledo, Ohio. 

Before KNAPPEN and DENISON, Circuit Judges, and SES- 
SIONS, District Judge. 

KNAPPEN, Circuit Judge. Plaintiffs in error complain of their 
conviction upon indictment, under section 37 of the Criminal Code of 
the United States, for conspiracy to use the United States mails in 
pursuance of a scheme to defraud, condemned by section 213 of the 
Criminal Code (Comp. St. 1913, § 10383). 

On the trial the following facts appeared without dispute: 
On August 14, 15, and 16, 1914, there was published in a Détroit 
newspaper the following notice : 

"Gentleman will invest from $30,000 to $50,000 in modem fertile farm; 
must be unincumbered. State size and acreage and full particulars in flrst 
letter. Owners only. Agents need not answer. Address Box K-20, News." 

The advertisement was read on August 16, 1914, by one Rundle, 
a farmer living in Oakland county, Mich., who replied by mail to 
the advertisement. Two or three weeks later he was called upon at 
his home by one Collier, who claimed to be the mining engineer (from 
California) of "the Guggenheims," and to be representing them in 
the prospective purchase of a farm to be occupied by their nephew. 
Pursuant to telegram from Collier, Rundle met the latter at Toledo, 
Ohio, September 21st, and was there introduced by him to one "Sher- 
man" (said to be défendant Arthur), who was represented to be the 
secretary of Mr. Guggenheim. The sale was there agreed upon, "Sher- 
man" giving Collier what purported to be a certified check for $10,- 
000 to be applied on the price when the sale should be consum- 
mated. Afterwards Collier and Rundle met on the street in Toledo 
a man called "Hudson," whom Collier claimed to know. The resuit 
was that the three went to rooms in the Denison building fitted up 
to represent a turf exchange, where "Hudson" explained that the 
"syndicate" owned most of the horses which took part in the races, 
and controlled their resuit, wiring Hudson each day by cipher code 
which horses to bet on. After Collier had "won" a bet of a dollar, 
he pretended to bet the $10,000 "certified check" which Arthur had 
given him, and to which "Hudson" appeared to add another $10,000. 
This $20,000 "bet" was announced as won, together with a profit of 
$50,000. Payment of the $70,000 ticket was refused until it could 
be ascertained whether the $10,000 "certified check" was good. Col- 
lier professed unwillingness to hâve it cashed for fear the Guggen- 
heims would learn where it was done, and proposed to Rundle to 
give him a part of the profit on the bet if he would help raise the $10,- 
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000. Rundie accordingly went home and raised $3,000, returned to 
the "turf exchange," and there paid the amount to ColHer, who claim- 
ed to hâve meanwhile secured $7,000 from "Sherman" (Arthur). Aft- 
er Rundie had, at Hudson's request, bet $500 of the latter's money 
(winning $1,000, which was apparently paid to Hudson), CoUier 
claimed that he (Collier) had bet not only the $10,000 (of which Run- 
dle's $3,000 was a part), but the $70,000 "ticket" and had lost the en- 
tire amount through an alleged misunderstanding of the betting in- 
structions. Rundie was thus swindled out of his $3,000. The "turf 
exchange" was shown to hâve been simply a fraudulent pretense; the 
téléphone and telegraph instruments Connecting nowhere. 

One Millard, a f armer living near Rundie, also saw the adverti sè- 
ment in question in August and answered it by mail. He was later 
called upon by Collier on September 5th and 17th, who told a "Gug- 
genheim" farm-purchase story in substance as related to Rundie. The 
Millard transaction went no further than an agreement upon the pur- 
chase price, because of Millard's refusai to add Collier's commission 
to the price of the farm, and to bring the commission with him to 
Toledo. 

The indictment charged as participants in the conspiracy not only 
the three plaintiffs in error hère, but Arthur, Hathaway, Collier, Tay- 
lor, and others ; the conspiracy charged being a scheme to def raud by 
substantially the means used in the case of Rundie (including false 
claims that Collier and "Sherman" represented the Guggenheims), the 
overt acts charged (aside from the publication and purpose of the ad- 
vertisement) relating to the Rundie transaction. None of the défend- 
ants except Shea, Brereton, Homer, Hathaway, and Arthur seem to 
hâve been taken into custody. Arthur pleaded guilty. Shea, Brere- 
ton, Homer, and Hathaway were convicted and sentenced. Hathaway 
does not prosecute error. 

There was substantial testimony tending to show that each of the 
five défendants named participated in the conspiracy. (The intention 
to use the mails was f airly inf érable from the advertisement itself , 
which brought at least two responses by mail.) Homer is shown to 
hâve purchased furniture for the turf exchange rooms in the Deni- 
son building, and to hâve personally rented the rooms in question, un- 
der the name of "Fuller." There was testimony identifying Hathaway 
as the "manager" of the turf exchange in the Denison building at 
the time of the Rundie transaction, and as having been with Homer 
when the rooms were rented. There was a partial identification by 
Rundie of défendant Brereton as thé "Hudson" who assisted in the 
transaction in the Denison building turf exchange. Shea had an office 
in the Spitzer building, which seems to hâve been headquarters for de- 
fendants Homer, Baldwin, Adams, and perhaps others. In this of- 
fice were found at the time of the arrest (October 5, 1914) suit cases 
containing what was apparently the paraphernalia of the turf ex- 
change in the Denison building, as well as in the Nasby building later 
referred to (thèse exchanges having been then lately dismantled), 
including cloth "blackboards," téléphone and telegraph instruments, 
racing forms, and paper eut the size of United States bills, and with 
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wrappings, bearing the printed name of a bank. Paper "nioney" of 
this kind was shown to hâve been eut for défendant Taylor in the 
summer of 1914. There was évidence that défendant Shea was in the 
Nasby building on the day the furniture was moved out, and he was 
identified by Hoblitzel as the cashier of the "turf exchange" in the 
Nasby building (to be hereafter mentioned). There was also évidence 
having some tendency (though by no means conclusive) to identify 
Shea as the one who delivered the advertisement at the newspaper 
office in Détroit on August 13th. 

[1] 1. Défendants asked direction of verdict in their favor upon 
the ground that the District Court for the Northern District of Ohio 
{in which district Toledo is situated) had no jurisdiction of the of- 
fense. Section 37 of the Criminal Code (formerly section 5440 of the 
Revised Statutes) provides that: 

"If two or more persons conspire * * * to commit any offense against 
tlie United States « * * and one or more of sucli parties do any act to 
eftect ttie ob.iect of the conspiracy, each of tlie parties to such couspiracy 
sliall" be punistied in ttie manner prescribed. 

Section 731 of the Revised Statutes provides that: 

"Wlien any offense against the United States is begun in one judlcial cir- 
cuit and completed in another, it sliall be deemed to bave been commltted in 
elther, and may be dealt with, inquired of, tried, determined, and punished 
in eitlier district, in the same manner as if it had been actually and wholly 
committed therein." 

Although a mère conspiracy, without an overt act donc under it, 
is not criminally punishable under section 37 of the Criminal Code, 
yet the rule is now settled that, in view of that section and section 
731 of the Revised Statutes, prosecutions for conspiracy may be main- 
tained either in the district in which the conspiracy was entered into, 
or in any district in which an act was donc to effectuate the object of 
the conspiracy. Hyde v. Shine, 199 U. S. 62, 76, et seq., 25 Sup. Ct. 
760, 50 h. Ed. 90 ; Hyde & Schneider v. United States, 225 U. S. 347, 
356, et seq., 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614; 
Brown v. Elliott, 225 U. S. 392, 400, et seq., 32 Sup. Ct. 812, 56 L. 
Ed. 1136; Joplin Mercantile Co. v. United States, 236 U. S. 531, 
535, et seq., 35 Sup. Ct. 291, 59 L. Ed. 705 ; United States v. Rabino- 
wich, 238 U. S. 78, 86, et seq., 35 Sup. Ct. 682, 59 L. Ed. 1211. 

The indictment charged that the conspiracy was entered into at 
Toledo, and three of the overt acts alleged are charged to hâve been 
committed there. We think the record would naturally justify an 
inference that the conspiracy was entered into at Toledo; Shea had 
lived there for several months and had an office there from which 
he carried on a so-called advertising agency. Adams, who apparently 
lived in Toledo, acted for Shea in renting the office mentioned, and 
apparently spent considérable time there. Both Arthur and Hatha- 
way seem to hâve been intimate with Shea and in the habit of making 
bis office their headquarters. The connection of Homer and Hatha- 
way with the renting and furnishing of the "turf exchange" has al- 
ready been mentioned, as well as the making in Toledo of the "paper 
money" on Taylor's order. 
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But the acts donc in Toledo in furtherance of the conspiracy were 
enough to give jurisdiction to the court below, which was not lost 
by the previous closing of the "door of repentance" through the tak- 
ing of letters from the mails in another jurisdiction. 

The motion to direct verdict was properly denied. 

[2-4] 2. Complaint is made of the admission of testimony relating 
to the so-called "HobHtzel incident," which in substance, according 
to the tendency of the proof, was this: Hoblitzel, who did not live in 
Toledo but was there on business of his own, fell in with a stranger 
(said to be défendant Brown) with whom he became intimate, and by 
whom he was later introduced to a man (claimed to be défendant Col- 
lins) who pretended to be acting for a syndicate of gamblers in betting 
on the turf exchange, with the resuit that Hoblitzel was taken to a 
fictitious "turf exchange" in the Nasby building, where he was ulti- 
mately defrauded of $5,000 through a transaction of the same gênerai 
nature as that of Rundle, including a final bet on the wrong horse; 
the main features of différence as respects the turf exchange transac- 
tion, and so far as important hère, being that the exchange in Hob- 
litzel's case was in the Nasby building instead of in the Denison build- 
ing, and that it was Hoblitzel's check for $5,000 which had to be made 
good before the previous winning could be paid over instead of the 
certified check of Collier's in the Rundle case. Hoblitzel's testimony 
tended to identify Taylor as manager and Shea as one taking part in 
the opérations of the exchange. The admission of this testimony is 
said to violate the rule which forbids testimony of other and distinct 
offenses, and not to fall within the exception which admits évidence 
of acts of a similar character at or about the same time, with like al- 
leged fraudulent purpose, as bearing upon defendant's motive or intent ; 
for example, as proving a fraudulent or criminal scheme. Mutual 
Ins. Co. V. Armstrong, 117 U. S. 591, 598, 6 Sup. Ct. 877, 29 L. Ed. 
997; Wood v. United States, 16 Pet. 342, 360, 10 h. Ed. 987; Oison 
V. United States (C. C. A. 8) 133 Fed. 849, 854, 67 C. C. A. 21 ; Sapir 
v. United States (C. C. A. 2) 174 Fed. 219, 98 C. C. A. 227; Breese 
V. United States (C. C. A. 4) 203 Fed. 824, 829, 122 C. C. A. 142 ; 
Worden v. United States (C. C. A. 6) 204 Fed. 1, 5, 122 C. C. A. 315. 
The exception referred to is peculiarly applicable to charges of con- 
spiracy to defraud. 

The Hoblitzel transaction is said to differ essentially from the charge 
in the indictment before us, especially in that the Hoblitzel incident 
involved neither the pretended purchase of a farm nor the use of the 
mails. But speaking broadly, the wrong charged is a conspiracy to 
defraud, by fake betting on pretended horse races. The other two 
features just referred to are merely means to that end. In àscertain- 
ing, therefore, the motives or intentions of défendants in the Rundle 
and Millard transactions, and whether those transactions evidenced 
a criminal scheme, a similar ity of means in getting the victim into the 
exchange is not the necessary test of relevancy, nor is such similarity 
so pertinent a test as the identity of the means finally resorted to, viz. 
the fake horse-race betting. The Hoblitzel incident directly tended 
to show the existence of a scheme, participated in by several of the 



SHEA V. UNITED STATES 103 

défendants, to defraud by such bets — a scheme even broader than in 
Rundle's expérience, because involving a second exchange and Con- 
necting défendants not directly shown to hâve been concerned with the 
Rundle incident. Hoblitzers expérience occurred on August 17th, and 
during the few days immediately following, and so had a direct bear- 
ing upon the motives and intentions of défendants in the Rundle turf 
exchange transaction, and thus upon tlie question of the existence or 
nonexistence of tlie conspiracy charged. It is not a complète answer 
that proof of intent was not necessary, because the facts of the Run- 
dle transaction showed fraudulent intent. Evidence is not made in- 
admissible because a jury might hâve found a case proven without 
it. Moreover, as the record would sustain a finding that the exchanges 
in the Nasby and Denison buildings, respectively, were under com- 
mon ownership and opération, and part of a common scheme or plan, 
it was open to inference that those operating at the exchange in the 
Nasby building were also interested in that maintained in the Denison 
Block, and were thus involved in the conspiracy charged, and the évi- 
dence was admissible for that purpose. The proof was thus not mere- 
ly of a "similar oflfense." Parker v. United States (C. C. A. 2) 203 
Fed. 950, 952, 122 C. C. A. 252 ; People v. Grutz, 212 N. Y. 12, 77, 
105 N. E. 843, L. R. A. 1915D, 229, Ann. Cas. 1915D, 167; People 
v. Molineux, 168 N. Y. 264, 293, 61 N. E. 286, 62 L. R. A. 193. 

[5, 6] 3. There was admitted, against défendants' objection and ex- 
ception, testimony relating to the so-called Kehoe incident. This tes- 
timony tended, at the most, to show an attempt by Shea, Homer, and 
Brereton to defraud, by means of a scheme whereby some bank was 
to be induced to advance money for the temporary purchase of a 
large block of the stock of the Consolidated Radium Mining Company, 
under a claim of inside information that the mining company stood 
ready to buy the stock at a price much greater than the block in ques- 
tion could be had for. The alleged fraudulent negotiations were 
opened jn October 2, 1914, with Kehoe, who, scenting a confidence 
game, exposed it three days later, bef ore any f raud was eflfected. The 
arrests in the instant case followed at once. 

One objection to the admission of this testimony is that the fraud 
sought to be shown was of an entirely différent nature than that 
charged in the indictment, and was thus directly within the gênerai 
rule which forbids proof of the commission by défendants of crimes 
distinct from and independent of the crime charged. 

In admitting the Kehoe testimony, the court said it might be con- 
sidered "as tending to show that the particular défendants ncuned in 
the transaction were attempting to defraud Kehoe," and apparently 
in connection with évidence of the intimacy of the défendants jointly 
indicted and4heir association in the fraudulent transaction. As only 
Shea, Homer, and Brereton are prosecuting error, any question of the 
efïect of the Kehoe testimony on the other défendants is, of course, 
out of the case. Properly limited as to purpose, proof of intimate 
relations between plaintifïs in error would be relevant. But we think 
the jury would naturally understand from the admission of the testi- 
mony, without other limitations than stated, that they were at liberty 
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to consider the alleged guilty connection of plaintiffs in error with the 
Kehoe matter as évidence of their guilt of the conspiracy charged 
in the indictment. Indeed, in the charge to the jury, to the statement 
that certain testimony and exhibits might be considered as determining 
whether the défendants are "ail birds of the same feather," and "with 
the view of determining the likelihood of their being engaged in just 
such a transaction as charged in this indictment," the court added : 

"Because the very flrst Inqulry that any honest juror will make, when he is 
told that thèse défendants are protected by the presnmption of Innocence, is 
this: With this presumption of innocence shlelding them, is it likely that he 
would engage in any such seheme as that charged in this indictment? So, 
inevitably, it is compétent for the jury to get any index that is available to 
the character of the défendant on trial, because the kind of a mau the de- 
fendant is is il very important lïuestion affeeting tlie ultimate question whether 
he is guilty of the crime charged." 

No effective exception was taken to the charge. But we think the 
instruction merely illustrâtes the effect which proof that a défendant 
has been guilty of other offenses (although separate and distinct from 
that for which he is on trial) would naturally hâve upon the mind of 
a juror. While testimony otherwise compétent and relevant is not to 
be excluded because it may incidentally show a défendant guilty of an- 
other offense (Moore v. United States, 150 U. S. 57, 61, 14 Sup. Ct. 
26, 17 L. Ed. 996; Tucker v. United States [C. C. A. 6] 224 Fed. 
at page 840, 140 C. C. A. 279, and cases there cited), yet, subject to 
certain limitations, the law does not permit proof of other and entirely 
distinct offenses merely for the purpose of showing that the défend- 
ant has a generally criminal disposition or character, or a character 
likely to make him commit the crime for which he is on trial (Pretty- 
man v. United States [C. C. A. 6] 180 Fed. 30, 36, 103 C. C. A. 384, 
and cases there cited ; Boyd v. United States, 142 U. S. 450, 458, 12 
Sup. Ct. 292, 35 L. Ed. 1077; Hall v. United States, 150 U. S. 76, 
80, 14 Sup. Ct. 22, Z7 L. Ed. 1003 ; Sorenson v. United States [C. 
C. A. 8] 168 Fed. 785, 794, 94 C. C. A. 181 ; Fish v. United States 
[C. C. A. 11 215 Fed. 544, 551, 132 C. C. A. 56, L. R. A. 1915A, 809; 
People v. Schweitzer, 23 Mich. 301, 303). 

We hâve given considérable thought to the question whether, in 
view of the showing of intimate connection between plaintiffs in er- 
ror, the Kehoe incident was admissible as tending to show a common 
seheme or plan embracing the commission of two or more crimes so 
related to each other that proof of one tends to establish the other, 
such proof falling within the recognized exceptions to the gênerai rule 
excluding proof of similar offenses (People v. Molineux, supra, 168 
N. Y. at page 293, 61 N. E. 286, 62 L. R. A. 193) ; or, on the theory 
that the Kehoe and Rundle schemes should be considered as merely 
species of a genus which embraced confidence games generally, and 
thus that proof that plaintiffs in error were engaged in the Kehoe 
transaction would tend to idetitify them as likewise engaged in the 
Rundle affair. But the Kehoe matter was of an entirely différent 
nature from that for which the défendants were on trial, except as 
both may be classified generally as confidence games. And we are con- 
strained to think that évidence of the alleged fraudulent mining-stock 
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scheme has no direct tendency to prove a scheme to defraud through 
fictitious horse-race bets, except as it tends to show the character or 
disposition or manner of life of plaintiffs in error to be snch as to 
make them likely to commit the frand charged in the indictment. 

We therefore think the admission of the testimony in question work- 
ed prejudicial crror for which tlie jddgment of the District Court 
must be reversée!, as respects plaintifrs in error, and the record re- 
manded to that court, with directions to award them a new triah 



BUTTXER V. ADAMS et al. 
(Circuit Court of Appeals, Ninth Circuit. Septeniber 5, 1916.) 
No. 2650. 

1. OOBPOR.VTIONS i®='2.J.'5 — STOCKIIOLDERS — I.IABILITY — MekGER. 

TJnder Const. Cal. art. 12, § ?,, doclaring that every shareholder of a 
corporation or a joint association sliall l)o individually or personally 
liahle for sueli pro])ortion of ail its debts and liabilitips ineurred durlns 
the tiniR he was a stockholder. as the amount of stock or shares owned 
by him heurs to the whole of the snhscfibod capital stock, the liabllity of a 
stockholder is primary like that of a meniber of a partnershlp and not 
secondary ; therefore a judsment against the corporation doos not merge 
in it the right of action against the shareholders. 

[Ed. Note. — l'or otlier cases, see Corporations, Cent. Dig. §§ 1024-1080; 
Dec. Dig. <&=32.j3.] 

2. Admiralty <S=20 — Juhisdiction of Feueral Court — Maritime Tort. 

A geaman eini)loyed on a vessel of a California corporation was In- 
jured. He recwvered judgnient against the corporation which became 
bankrupt, and thereupon he filed a llbel against the shareholders of the 
corporation, llcld, that as their liabllity was primary under the Califor- 
nia Constitution, and as the cause of action was a maritime tort, the 
fédéral court having .lurisdiction of admiralty cases had jurisdlctlo'n of 
the llbel, the stockholders being re.spon.sible for the tort, not as surettes, 
but as principals. 

[Kd. Note. — For other cases, see Admiralty, Cent. Dig. §§ 216, 225 231 • 
Dec. Dig. <S=^20.] 

Ross, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of Cahfornia; ]\Iaurice T. Dooling, 
Judge. 

Dibel by Louis Bnttner against :\Iary A. Adaras and others. From 
a judgment of dismissal, libclant appeals. Reversed and remanded. 

H. W. Hutton, of San Francisco, Cal., for appeliant. 

A. E. Cooley, of San Francisco, Cal., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Jndges. 

GILBERT, Circuit Judge. The apncllant, a seaman, while at sea 
and employed on a, vessel of the Pacific Shipping Company, a Cali- 
fornia corporation, received personal injuries through the alleged 
négligence of the shipping com pany. To recover damages therefor, 

<g=)Por other cases see same topic & KEY-NUMBER in aU Key-Numbered Digeats & Indexe» 
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he filed in the court below a libel in personam against the stockhold- 
ers of the shipping company, stating therein the names of the stock- 
holders and the nuraber of shares held by each, alleging the injury 
he had received through the neghgence of the shipping company, and 
alleging further that on Aj^ril 3, 1913, he had filed a complaint in 
the superior court of the state of California to recover damages for 
his injuries, that on September 15, 1914, he had recovered a judg- 
ment against the Pacific Shipping Company therefor, in the sum of 
$5,000 and costs, and that prier to the date of the judgment the ship- 
ping company had become bankrupt, and was without property. 
Exceptions to the libel were sustained, and the libel was dismissed 
on the ground that the liability of the appellees had been merged in 
the judgment for $5,000, which the appellant had recovered, and that 
the présent suit cannot be regarded as a suit upon the original un- 
liquidated elaim for damages, but it is an action on a judgment not 
of a maritime character, and therefore there is no jurisdiction in 
admiralty. 

[1] We think that the décision of the court below is based upon 
a misconception of the purpose and effect of the California law of 
stockholders' liability. That state is one of the very few in which 
the liability of stockholders is not collatéral but is original, and par- 
takes of the nature of the Hability of partners. The resuit is that 
an action at law lies "directly against the shareholders as against part- 
ners on their joint contract," and need not be predicated on a judg- 
ment against the corporation. 10 Cyc. 678. The Constitution of 
California (article 12, § 3) provides : 

"Each stockholder of a corporation, or joint association, shali be individual- 
ly and personaily llable for sueh proportion of ail its debts and llabilities con- 
tracted or ineurred, durlng tbe time he was a stockholder, as the amount of 
stock or shares owned by him bears to the whole of the subscribed capital 
stock, or shares of the corporation or association." 

In Young v. Rosenbaum, 39 Cal. 646, the court said : 

"The stockholders are not surettes of the corporation, but are principal 
debtors. * * * A judgment against the corporation does not extlnguish 
or suspend the liability of the stockholders, and it clearly does not merge it. 
The remedy against the corporation may, for some cause, be suspended, or 
perhaps barred, without impairlng the remedy against the stockholders, be- 
cause the liability of the latter is primary, and is conditional or contingent 
only in this, that there must be a subsisting debt against the corporation." 

The décisions in that case and in M. H. C. & M. Co. v. Wood- 
bury, 14 Cal. 265, hâve since been consistently foUowed by that court. 
Sonoma Valley Bank v. Hill, 59 Cal. 107 ; Morrow v. Superior Court, 
64 Cal. 383, 1 Pac. 354; Hunt v. Ward, 99 Cal. 613, 34 Pac. 335, 
37 Am. St. Rep. 87; Western Pac. Ry. v. Godfrey, 166 Cal. 346, 

136 Pac. 284, Ann. Cas. 1915B, 825; Eva v. Andersen, 166 Cal. 420, 

137 Pac. 16. In the case last cited the court said j 

"It is settled in California that a stockholder's liability accrues immedlately 
upon a debt being contracted by the corporation. A creditor therefore need 
not resort to the assets of the corporation before proceeding against tue 
stockholders." 
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In Thomas v. Matthiessen, 232 U. S. 221, 236, 34 Sup. Ct. 312, 
58 L. Ed. 577, the court, referring to the nature of the defendant's 
liability as a shareholder under the law of California, said, "The 
défendant was a principal debtor," and cited Hyman v. Coleman, 82 
Cal. 650, 23 Pac. 62, 16 Am. St. Rep. 178. 

The adoption of the California law and the construction of its pro- 
visions seems to hâve been influenced by the stockholders' liability law 
of New York as it then was. That law was that: 

"The stockholders shall be llable in their individual capacity for the 
payment of the dehts of such company, • * * to be recovered of the stock- 
holder who is such when the debt is contracted." Freeland v. McCuUough, 
1 Denio (N. Y.) 414, 43 Am. Dec. 685; Conklia y. Furman, 57 Barb. (N. Y.) 
484. 

Similar provisions are found in some of the earlier laws of Con- 
necticut and South Carolina, in both which states shareholders were 
held to be original debtors and liable in the same manner as though 
there had been no incorporation. Southmayd v. Russ, 3 Conn. 52; 
Bank v. Bivingsville Cot. Mfg. Co., 10 Rich. (S. C.) 95. 

Such being the peculiar nature of the stockholder's liability, we 
think it necessarily follows that the liability of the shareholders in 
the présent case is not merged in the judgment, and that, by obtain- 
ing a judgment against the corporation, the plaintiff has waived none 
of his rights to pursue the stockholders upon their individual liability. 

[2] The tort upon which the libel is based was of a maritime na- 
ture, committed on navigable waters, and admiralty would hâve had 
jurisdiction of a libel against the shipping company to recover dam- 
ages therefor. Has admiralty jurisdiction of the présent suit to re- 
cover damages from the stockholders? In opposition to the juris- 
diction, it is said that the suit is one to recover, not for tort, but on 
a liability created by state statute, and therefore there is no jurisdic- 
tion, citing The Manhasset (D. C.) 18 Fed. 923; The Steamboat 
Orléans v. Phoebus, 11 Pet. 175, 9 L. Ed. 677; and Pacific Surety 
Co. v. L. & S. T. & W. Co., 151 Fed. 440, 80 C. C. A. 670. In the 
case last cited it was held that a bond given by the charterer of a 
vessel to secure his performance of the conditions of the charter 
party which neither required nor authorized the surety to perform 
such contract in case of the default of the principal, but merely to 
respond in damages for its breach, is not a maritime contract, and 
that an action thereon is not within the jurisdiction of admiralty. 
The court said that the sole obligation of the bond "is for the pay- 
ment of money arising out of a breach of the terms of the pre- 
existing charter party, in no sensé for a spécifie performance of such 
terms." The décision would be applicable to the appellees' conten- 
tion hère, if the suit were brought against défendants who were liable 
as sureties or guarantors of a debt of the corporation; but the dé- 
cision distinctly intimâtes that admiralty would hâve jurisdiction if 
the bond had required the surety to perform the contract in case of 
the default of the principal. In the case at bar the obligation of the 
corporation is the obligation of the stockholders. In The Manhasset 
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it was held that a state statute which gives a right of action in per- 
sonam does not thereby give a right of action in rem in a similar 
case in adniiralty, and in Tlie Steamboat Orléans several questions 
of jurisdiction were discussed, but nonc wliicii is pertinent to the 
question hère involved. 

It is true that, although the liability of stockholders under the law 
of California is primary, it is a liabihty created by statute. The 
Suprême Court of that state has so held. In Green v. Beckman, 59 
Cal. 545, the court adopted the languape of Chief Justice Waite in 
Terry v. Little, 101 U. S. 216, 25 !.. Ed. 864, and said: "The in- 
dividual liability of stockholders in a corporation is always a créature 
of statute." See, also, Ilvman v. Coleraan, 82 Cal. 650, 23 Pac. 62, 
16 Am. St. Rep. 178; Moore v. Bovd, 74 Cal. 167, 15 Pac. 670; Hunt 
V. Ward, 99 Cal. 612, 34 P^ac. 335, 17 Am. St. Rep. 87 ; and Knowles 
V. Sandercock, 107 Cal. 629, 40 Pac. 1047. It must also be the law 
in California, as elsewhere, that the liability of stockholders, while 
statutory in origin, is contractual in its nature and not pénal. Flash 
V. Conn, 109 U. S. 371, 3 Sup. Ct. 263, 27 L. Ed. 966; Whitman 
V. Oxford National Bank, 176 U. S. 559, 20 Sup. Ct. 477, 44 L. 
Ed. 587. While the adniiralty jurisdiction cannot be enlarged by 
state enactment (The Lottawanna, 21 VV,ull. 558, 22 E. Ed. 654), it 
is well settled that the maritime law may be changed by state enact- 
ment conferring rights of action arising out of marine torts resulting 
in death (The Hamilton, 207 U. S. 398, 28 Sup. Ct. 133, 52 L. Ed. 
264; La Bourgogne, 210 U. S. 95, 28 Sup. Ct. 664, 52 E. Ed. 973). 
Such being the case as to torts resulting in death, no good reason 
is seen why the admiralty court raay not bave juri.sdiction of a cause 
to recover damages for personal injuries resulting from a marine 
tort against those whom the state law déclares shall be primarily lia- 
ble to respond in damages therefor. The stockholders of the shipping 
Company were not tort-feasors and were in no wise implicated in 
the tort, but they are liable to respond in damages therefor for the 
reason that the law makes them directly answerable for the debts 
and liabilities of the corporation. We hold that a liability so created 
by state law and arising out of a marine tort is subject to the juris- 
diction of a court of admiralty. It is believed that this view of the 
question does not contravene any décision of a fédéral court, or resuit 
in préjudice to the uniform administration of maritime law. 

The decree is reversed, and the cause is remanded for further pro- 
ceedings. 

ROSS, Circuit Judge, dissents. 
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THLINKET PACKING CO. T. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit September 5, 1918.) 

No. 2623. 

1. INDIOTMENT AND iNrOKMATION ®=128 SUFFICIBNCT SBVBEAL OFFENSES. 

t'nder Lnws Alaska 1913, c. 39, providlng that, where there are several 
charges agninst any person for the same act or transaction or for two or 
more acts of the Rame clnss of crimes, the whole may be Joined In one In- 
dlctment in separate coiints. one charged wlth vlolatlng Act June 26, 1906, 
c. 3547, 34 S'::at. 47S, resulating fisherles of Alaska, cannot complaln that 
the Indlctment, which was In several counts, Included more than one 
offense. 

[Ed. Note.— For other cases, see Indictment and Information, Cent 
DIg. §§ 403-1131 Dec. Dig. <S=»128.] 

St. FiSH iS=»13(2) — Offenses — Statute. 

Act June 26, 1906, c. 3547, 34 Stat. 478, regulatlng flsherles of Alaska, 
provides, In section 5 (Comp. St. 1913, § 3632), that It shall be unlawful 
to fish for, take, or klU salmon except by rod, spear, or gaff in Alaskan 
waters from 6 o'clock Saturday evenlng of each week untll 6 o'clock ot 
the Monday moming foUowlng, and that the gâte, mouth, or tunnel of ail 
stationary and floating traps shall be closed and 25 feet of the webblng or 
net of the heart of such traps on each slde next to the pot shall be lifted 
or lowered. so as to permit the free passage of salmon and other fish. 
Section 13 (section 3642) provides that any person, company, or corpora- 
tion violatlng any provision of the act or any régulation established in 
pursuance thereof shall on conviction be punished, etc. Held, that a vio-, 
lation of the statute wlth respect to lowering or openlng the webblng or, 
net of the heart of traps Is an offense though no fish were taken, and a 
prosecutlon cannot be defeated on the theory that such provisions were^ 
merely dlrectory. 

[Ed. Note.— For other cases, see Fish, Cent. Dig. | 23; Dea Dig. 
«=13(2).] 

B. Fish <8=>13(2) — Offenses — What CoNSTrruTES. 

In such case, one who violated the act by falllng to ralse or lower the 
webblng or net of the heart of the trap Is, though he was not engaged In 
flshlng, guilty of the offense denounced, which consists of the obstruction 
of the Btream ; heiice the indictment need not charge that défendant 
was engaged In fishing. 

[Ed. Note.— For other cases, see Fish, Cent Dig. { 23; Dec. Dig. 
<g=13(2).] 

4. Cbiminal Law <S=901 — Tmal — Motion ixrn DiaECTioN of Verdict^ 

Waivee. 

Where défendant, after the déniai of his motion, for dirpcted verdict on 
the ground of Insufficlency of the évidence. Introdueed évidence, the motion 
was waived where it was not renewed at the close of the triai. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent Dig. { 2124 ; Dec. 
Dig. <S=j901.] 

5. Fish <S=>15 — Offenses — Indictment — Sufticienct. 

In a prosecution for violatlng Act June 26, 1906, { 5, rcgulating salmon 
fishing in Alaskan waters, but exceptiug certain named waters, an indict- 
ment charglng an offense, in that défendant falled to ralse or lower the 
nettlng of the heart of his trap in a named stream as required, is suffl- 
clent, where the description of the location of plaintiff's traps sbowed that 
it was Dot in the excepted waters. 

[Ed. Note.— For other cases, see Fish, Cent Dig. |{ 27-30; Dec. Dig. 
«=15.] 

i^ssFor other cuw *M mmm» teple * KBT-NtJMBER tn tM K«T-Ni>mb«r*d DIcmU * Indaxu 
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6. FiSH <S=j13(2) — Offenses — Défenses. 

In sueh case, as the act prohibits flshlng for salmon between Saturday 
evening and Monday morning save with rods, spear, or gaff, and also re- 
quires nettlng in the hearts of traps, to be raised or lowered, so as to 
give the flsh free passage, défendant, having failed to ralse or lower the 
netting of its traps, cannot escape conviction on the ground that Its flshlng 
was done in the authorized manner. 

[Ed. Note.— For other cases, see Fish, Cent. Dlg. § 23; Dec. Dlg. 
cg=>l3(2).] 

7. FiSH (@==13(2) — Offenses — Statuts. 

It is not a compliance with the act requirlng 25 feet of the webblng or 

net of the traps on elther slde next to the pot to be lifted or lowered In 

• sueh manner to permit free passage of fish for the owner of a trap to 

lower or lift 25 feet of the web in a V-shape, but a whole section 25 

feet long of the net or webblng should be raised or lowered. 

[Ed. Note.— For other cases, see Fish, Cent. Dig. § 23; Dec. Dlg. 
<S=»13(2).] 

8. Cbiminal Law <s=>885 — Vebdict — Recommendation to Mkrct— Statute. 

In a prosecution under the act, intent is no défense ; mère failure to 
comply constltuting the crime. Therefore the faet that the jury whieh 
convicted the owner of a fish trap recommended clemency on the ground 
that there had been a substantial compliance wlth the section, 25 feet 
having been raised or lowered in a V-shape, does not invalidate the con- 
viction on the ground that the recommendation which was made after 
a colloquy between the court and foreman constltuted a spécial verdict 
Inconsistent with conviction. 

[Ed. Note.— For other cases, see Oriminal Law, Cent. Dlg. § 2108; Dec. 
Dig. <|=s>885.] 

In Error to the District Court of the United States for the First 
Division of the District of Alaska; Robert W. Jennings, Judge. 
I The Thlinket Packing Company was convicted of violating Act June 
26, 1906, for the protection and régulation of fisheries in Alaska, and 
brings error. Affirmed. 

On June 26, 1906, Congress adopted an act entitled "An act for the pro- 
tection and régulation of the fisheries of Alaska." Section 5 of the act 
(Comp. St. 1913, § 3&32) is as follows: "That it shall be unlawful to flsh for, 
take, or kill any salmon of any spedes in any manner or by any means ex- 
cept by rod, spear, or gaff, in any of the waters of Alaska over which the 
United States has jurlsdlction, except Cook Inlet, the delta of Copper river, 
Bering Sea, and the waters trlbutary thereto, from six o'clock post-meridian 
of Saturday of each week untll six o'clock ante-meridlan of the Monday 
following, or to flsh for, or catch, or kill in any manner or by any appll- 
ances except by rod, spear, or gaff, any salmon in any stream of less than 
one hundred yards In width in Alaska between the hours of six o'clock in 
the evening and six o'clock in the morning of the following day of each and 
every day of the week. Throughout the weekly close season herein pre- 
scribed, the gâte, mouth, or tunnel of ail statlonary and floating trai)s shall 
be closed, and twenty-five feet of the webblng or net of the 'heart' of sueh 
traps on each slde next to the 'pot' shall be lifted or lowered in sueh manner 
as to permit the free passage of salmon and other flshes." Section 13 (Comp. 
St. 1913, § 3642) provides that "any person, company, corporation, or asso- 
ciation violating any provision of this act or any régulation establlshed in 
pursuance thereof shall, upon conviction thereof, be punished by a fine," etc. 

dMie plaintlff in error, a, corporation, was convicted under three Ihdictments, 
each' wlth sevetalcounts charglng it with tfie violation of the statute at the 
varlous places mentioned In each count, charging In each count that within the 
hoùrs pfoliibiitètf In sectfdn5, it dld anïawfttlly and wroflgfuUy Ihalntaln and 
qperate for flshlng a eerta.ln trap, descrlblng the same, without having 25 feet 

^SBFor éiher casés see saine tdpic & KEY-NU&IBER in' ail Key-l^umbered Dlgests & Indexe» 
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of the webbing or net of the heart of such trap on each side next to the pot 
thereof lifted or lowered in such manner as to permit the free passage of 
salmon and other fishes. 

M. G. Munly and Robert N. Munly, toth of Portland, Or., and Winn 
& Burton, of Juneau, Alaska, for plaintiff in error. 

James A. Smiser, U. S. Atty., and John J. Reagan, Asst. U. S. Atty., 
both of Juneau, Alaska. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1-3] 
Error is assigned to the order overruling the demurrer of the plain- 
tiff in error to the indictment, which was interposed on the grounds : 
First, that more than one offense is attempted to be charged therein; 
and, second, that no offense against the United States is charged. As 
to the ground of demurrer that more than one crime is charged in 
each indictment, it is suffîcient to point to the statute of the territory 
of Alaska, approved April 26, 1913, providing that when there are 
several charges against any person for the same act or transaction, or 
for two or more acts of the same class of crimes, the whole may be 
joined in one indictment in separate counts. Session Laws of Alaska 
1913, p. 65. The second ground of demurrer is based on the fact 
that the indictment contains no averment that the plaintifï in error 
was actually fishing or catching fish, also upon the contention that the 
provision of section 5 in regard to requiring that 25 feet of the webbing 
or net of the heart of traps shall be hfted or lowered so as to permit 
the free passage of salmon and other fishes is directory only, and dis- 
obedience thereto is not made a crime by the act. It is true there 
is no express provision in the statute which déclares that it shall be 
unlawful to operate a trap unless the net is lifted or lowered in the 
manner prescribed therein ; but section 5 distinctly provides that 25 
feet of the webbing or net of the heart of each trap on each side of 
the pot shall be lifted or lowered so as to permit the free passage of 
fish, and section 13 provides that any one who violâtes any provision 
of the act or any régulation established in pursuance thereof shall, 
upon conviction, be punished. In other words, there is a plain com- 
mand of the statute and a plain provision that disobedience thereto 
is punishable. Such a statute is not directory only. Nor was it neces- 
sary to allège, further than was charged in the indictment, that the 
plaintifï in error was actually fishing or taking fish. It was sufficient 
to allège that it "did unlawfully and wrongfully maintain and operate 
for fishing a certain trap." liÉ the plaintifï in error was engaged in 
any kind of fishing, and operated traps therefor, it makes no différ- 
ence whether it was seeking to take salmon or other fish, for the trap 
in either case constituted the obstruction to the passage of fish which 
it was the object of the statute to prevent. We hold that the indict- 
ments were sufficient. 

[4] Error is assigned to the déniai of the motion of the plaintifï in 
error, made at the close of the testimony for the prosecution, either 
that the jury be directed to bring in a verdict for the plaintifif in er- 
ror, or that the proceeding be dismissed for want of évidence to es- 
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tablish any of the coiints in the indictments. The motion repeated the 
objections to the indictments that were presented in the demurrers. 
Other grounds of the motion were that there was no évidence to estab- 
lish the charges, that it was not alleged in the indictments that the 
locahties where the fishing was donc were not in places which were 
excepted from the opération of the statute, or that the fishing was not 
done by the means excepted in the statute — that is, by rod, spear, or 
gaff — and that there was no évidence to show that the pîaintifï in er- 
ror did not open its traps sufïiciently to allow the passage of salmon 
and thereby comply with the spirit of the statute. As to the questions 
of fact which were presented as ground for the motion, it is sufficient 
to say that they were waived by the act of the plaintiff in error in 
thereafter proceeding to ofïer its testimony in défense, and by faihng 
to renew the motion at the close of the trial. Gould v. United States, 
209 Fed. 730, 126 C. C. A. 454; Sandals v. United States, 213 Fed. 
569, 130 C. C. A. 149; Stearns v. United States, 152 Fed. 900, 82 C. 
C.:A. 48. 

[5, 6] The objection that the indictments do not négative the ex- 
ceptions contained in the statute and show that the fishing was not 
done in the excepted waters, viz. Cook Inlet, the delta of Copper 
river, and Bering Sea, is sufficiently answercd by the language of the 
indictments which charges that the traps were maintained "in the wa- 
ters of Icy Straits near the mainland," and then followed descrip- 
tions of the location of each trap with référence to certain named 
islands, so that it can be clearly seen that the locations of the traps 
were within the prohibited waters. And if, indeed, the fishing which 
was done by the plaintiff in error was done with rod, spear, or gafif, 
it does not follow therefrom that the plaintiff in error was not main- 
taining and operating traps equipped with nets which it failed to raise 
or lower in violation of section 5 of the act. 

[7] Error is assigned to the refusai of the court to grant certain 
requested instructions. The instructions which were refused dififer 
in no material respect from the instructions given, except that the 
court refused to charge that the statute does not mean that 25 feet 
of the net must be lifted or lowered vertically, but that it is sufficient 
if 25 feet of the web is lifted or lowered in a V-shape, and in such 
a manner as to permit the free passage of salmon and other fishes. 
In this connection, exception was taken also to the illustration used 
by the court in charging the jury, in which he compared the raising 
and lowering of the net as required by the statute to the raising and 
lowering of a window sash. We are not convinced that the construc- 
tion given by the court to the language of tlie statute was erroneous. 
Section 5 plainly provides that 25 feet of the webbing or net of the 
heart of such traps on each side of the pot shall be lifted or lowered 
in such manner as to permit the free passage of salmon and other 
fishes. If the statute had said no more than that the webbing of the 
net shall be lifted or lowered in such manner as to permit the free 
passage of salmon, it might be held that the command would be com- 
plied with by lowering the net to make a V-shaped opening, provided 
that such an opening permitted the free passage of fîsh. But the stat- 
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iite enacts that tlie 25 feet of thc net sliall be lifted or lowered, which 
plainly mcans that a section 23 feet in length of the bod)' of the net 
shall be raised or lowered. Sucb beinj^ thc langnage of thc statute, the 
court below did not err in denying tlie reciuested instructions or in 
using the ilhistratinn wbich is objcctcd to. 

[8! The jury evident'y believed tbat the |)laintiff in crror by low- 
ering the net iii a V-shape liad compl'ed with die spirit, Ijut not with 
the letter, of the law ; for. when thcir verdict liad becn relurned, the 
foreman asked the court if it were t)ossi]yie to modify the same, and 
said that the jury thought that, wbile the défendant had violated the 
letter of the law, it hacl not violated the spirit of it. Thereupon the 
jury obtained the permission of the court to insert in the verdict a 
recommendation to the clemency of the court. The plalntiff in error 
contends that, by virtue of the colloquy which attended the handing 
in of the verdict, it should be held that the jury found a spécial ver- 
dict which is contrary to and should control the gênerai verdict. The 
verdict of the jury as filed was that they found the défendant "guilty 
as charged in the indictment with a recommendation for clemency." 
What they said in open court may be taken as the expression of tlieir 
opinion that the plaintiff in error, while violating the statute, had nev- 
ertheless so lifted or lowered its nets as to permit the free passage 
of fish during the closed hours. But in statutes such as this, enacted 
for the protection of fish, it is the letter of the law rather than its spirit 
which ail fishermen are called upon to obey. The fisherman is not 
allowed to ofifer a substitute or to adopt a means of protection which 
he thinks is just as good. If the législative body makes no exception 
to a clear déclaration of its will, the presumption is conclusive that 
it intended none. United States v. Missouri Pac. Ry. Co., 213 Fed. 
173, 130 C. C. A. 5. Where the oiïense is malum prohibitum, the 
doing of the inhibited act constitutes the crime. The nnly fact to 
be determined by the jury is whether the accused did the act. No 
evil intent is essential to constitute the offense. A simple purpose to 
do the forbidden act is sufficient. Armour Packing Co. v. United 
States, 153 Fed. 1, 82 C. C. A. 135, 14 L,. R. A. (N. S.) 400. 

We fînd no error. 

The judgment is alïirn-ied. 
230 F.— 8 



H4 230 FEDERAL REPORÏEB 

SMITH V. ROBINS. 

In re COX-BLODGETT DRY GOODS CO. 

(Circuit Court of Appeals, Eightli Circuit. September 20, 1916.) 

No. 4551. 

1. Appeal and Ebror ®=>1067 — Harmless Brror — Instructions. 

Défendant lent a sum of money to an officer of a corporation, and 
one-half of the loan was pald wlth a check, drawn on the funds of the 
corporation. After the corporation'.? bankruptcy its trustée sued to 
recover tlie amount of the paymeut on the theory that, the corporation 
not being indebted to défendant, the payment was without considération. 
Défendant contended that the money lent to the corporate offlcer was by 
him transferred to the corporation under an agreeinent that such sum 
should be applied on his indebtedness to the corporation, and that if the 
borrower was unable to discharge the loan the corporation would do so. 
The court charged in effect that if the officer borrowed the money for hls 
own use, and not for the benefit of the corporation, repayment of the 
loan out of the corporate funds was without considération, so that défend- 
ant would be liable, but, if the money was borrowed for the benefit of 
the corporation, défendant was not Uable. Held that, in such case, the 
refusai of a charge suggesting to the jury considération of the question 
whether défendant knew or had reason to know that the offlcer, In 
maklng repayment to him, was using the funds of the corporation, did not 
injure plaintlfC. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4229; 
Dec. Dig. -S=1067 ; Trial, Cent. Dig. § 475.] 

2. Corporations ©=5432(6) — Loan to Officer — Payment — Recoveby — ^Evi- 

dence — Mateeiality. 

In such case, while the évidence of the offlcer's indebtedness to the 
corporation before securing the loan might be relevant on whether he 
secured it for the corporation or himself, the exclusion of the évidence 
of indebtedness without any showing as to time was proper, for it would 
confuse the jury and évidence as to indebtedness after the loan was in- 
admissible. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1731, 1743, 
1762 ; Dec. Dig. <S=j432(6).] 

3. Corporations ®=413— Officebs — Ageebment — Enforcement. 

Where a corporate offlcer secured a loan f rom défendant and delivered 
the proceeds to the corporation under an agreement that the corporation 
should repay the loan, which was for its benefit, an enforceable obligation 
requlring repayment by the corporation was created, so that the corpora- 
tion's trustée in bankruptcy could not recover payments made to de- 
fendant. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1647-1649 ; 
Dec. Dig. «=9413.] 

4. Contracts i@=5330(3) — Promises — Enforcement. 

A promise made for a valuable considération to a thlrd person for the 
benefit of another is one which In equity, if not in law, may be «nforced 
by the third person directly. 

[Ed. Note. — For other cases, see Contracta, Cent Dig. §§ 1592-1594, 
1596, 1GG2, leœ; Dec. Dig. <®=»33a(3).] 

In Error to the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

®53For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Action by O. Z. Smith, as trustée in bankruptcy of the estate of 
the Cox-Blodgett Dry Goods Company, against Raymond Robins. 
There was a judgment for défendant, and plaintifï brings error. Af- 
firmed. 

Jean Madalene, of Wichita, Kan. (S. B. Amidon, of Wichita, Kan., 
on the brief), for plaintiff in error. 

C. G. Yankey, of Wichita, Kan. (R. L. Holmes and W. E. Holmes, 
both of Wichita, Kan., on the brief), for défendant in error. 

Before SANBORN, ADAM S, and CARLAND, Circuit Judges. 

ADAMS, Circuit Judge. O. Z. Smith, plaintiff below and plaintiff 
in error hère, brought this action as trustée of the estate of the Cox- 
Blodgett Dry Goods Company in bankruptcy, to recover from the 
défendant, Raymond Robins, the sum of $12,583.33, alleging in his 
pétition that on or about January 1, 1913, the Dry Goods Company, 
a corporation of the state of Kansas and doing business in Wichita 
in that state, which was about a year later adjudicated a bankrupt, 
executed its check for $12,583.33, payable to Robins, and delivered 
the same to him, who afterwards collected it and received the amount 
of money called for therein ; that the Dry Goods Company was at 
the time not indebted to Robins for that or any amount of money, 
but that it was so paid to him without any considération received 
by it thercfor; that thereby the défendant Robins became indebted 
to the Dry Goods Company in that amount of money as for money 
had and received to its use. 

The défendant answered the pétition, admitting that he received 
the amount of money sued for in the way and manner alleged in 
the pétition, but denied that it was so received by him without any 
considération paid therefor; and for a further défense he alleged 
that in March, 1912, he loaned to one Thomas Blodgett the sum 
of $12,500 for the use and benefit of the Dry Goods Company and 
took the note of Blodgett therefor; that Blodgett, on receipt of 
the money so loaned to him, turned it over to the Dry Goods Com- 
pany, which afterwards used it for its own purposes; that, although 
the loan was made to and in the name of Thomas Blodgett, it was in 
fact made to and became the deht of the Dry Goods Company; that 
the transaction was conducted in Blodgett's name pursuant to an 
express agreement and understanding that, if Blodgett would bor- 
row the money from défendant and turn the same into the treasury 
of the Dry Goods Company for its use, the Dry Goods Company 
would repay the same to the défendant, or such part thereof as 
Blodgett was unable to pay, when required to do so by the défendant ; 
that the Dry Goods Company, pursuant to its obligation so incurred, 
in January, 1913, paid, at the request of défendant, the amount of 
$12,583.33, the balance then due on the loan so made ; that the pay- 
ment was made pursuant to the aforesaid agreement and understand- 
ing, which constituted the real considération for the payment of 
the money now sued for by the Dry Goods Company to Robins. 

Plaintiff in his reply denied the allégations of the defendant's an- 
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swer, and thereby the simple issue was joined vvhether the Dry Goods 
Company received the money borrowed in the name of Blodgett, 
and assumed the obligation of paying it back to défendant, or whether 
it was an individual transaction with Thomas Blodgett only. The 
case came on for trial to a jury, when, after plaintiff had introduced 
évidence tending to make a prima facie case, the défendant took 
the affirmative and produced évidence tending to show the following 
f acts : 

That Robins was a wealthy philanthropist, residing in the city 
of Chicago, and engaged generally in social work and promoting in- 
dustrial improvements ; that he, in Janiiary, 1912, was in Wichita, 
Kan., interesting himself generally in working out programs for as- 
sisting several Western cities in inaiigurating certain industrial im- 
provements. He there met Thomas Blodgett, the treasurer of the 
Dry Goods Company, a man of considérable importance in Wichita, 
who was also interested in working out certain industrial improve- 
ments in Wichita, and after an investigation of about a week Robins 
entered into negotiations with Blodgett for loaning to him money 
to inaugurate an overall factory in connection with the business of 
his company at Wichita, and for working out in that city a program 
of wages and conditions for a model factory for the West. While 
there Robins met Mr. Cox, the président of the company, and went 
through several departments of the business of the company, and, 
becoming satisfied that it was a strong going concern, in a subsé- 
quent interview with Blodgett, agreed to loan him $25,000, provided 
satisfactory security could be furnished to v^'ork out the scheme they 
had been talking about. Robins then left Wichita for a trip through- 
out the West, where he was engaged in similar work. 

After he left, Blodgett informed Cox, the président of the com- 
pany, fully of Mr. Robins' ofïer, and Cox agreed with Blodgett that 
it would be best for him to borrow the money, but Cox insisted that 
as Blodgett was largely indebted to the firm, and as the firm then 
needed the money, it should, when secured, be turned over to the 
company by him in payment, or partial payment, of Blodgett's in- 
debtedness, for the use of the company in its gênerai business. This 
was agreed to by the two officers of the company, on condition and 
with the distinct understanding and agreement then made that if 
Blodgett could not pay the money back to Robins when due, or 
when Robins required it, the company would make the payment and 
charge the amount so repaid back to the account of Blodgett; and 
thereupon Blodgett advised Robins, who was then in California, that 
he would like the money. It was accordingly remitted to him, and 
he forthwith turned it over to the Dry Goods Company for its use, 
and Blodgett's account was credited with it — ail as agreed to between 
Blodgett and Cox. It is needless to say that Robins does not appear 
to hâve been advised of this agreement between Blodgett and Cox. 

Blodgett, on receiving this money on March 7, 1912, executed his 
Personal promissory note for $25,000, payable to Robins six months 
after date. Some time prior to its maturity Robins advised Blodgett 
that, as he was about to go to Europe for an extended trip, he would 
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like to hâve the note paid at maturity, September 7, 1912. This de- 
mand, though a surprise, was met by a promise to pay one-half of 
it ($12,500) at maturity, and with a request that the payment of the 
balance be postponed for three months, or until December. This, 
after some correspond ence, was agreed to. On September 20, 1912, 
Blodgett raised $12,500 and paid the same to Robins as agreed, and 
when the balance became due in December he was not able to provide 
for its payment in full, but did, some time before that, deposit $10,000 
with the company in préparation for its payment. On January 1, 
1913, the company, at the request of Blodgett, by its secretary and 
bookkeeper, who was duly authorized to sign checks for the com- 
pany, drew a check upon its funds in the bank for the balance then 
due on the note, with interest, namely, $12,583.33, and sent the same 
to Robins, by whom or bis agent it was duly received and coUected. 
This is the payment alleged to hâve been made by the company to 
Robins without considération, for the return of which Robins is 
now sued by the trustée of the company. 

The plaintiff then produced additional évidence tending to prove 
the contrary, and to show that the loan was simply an individual 
loan to Blodgett, creating only an obligation on his part to repay it 
and that the company assumed no such obligation. During the 
progress of the trial évidence was offered by plaintiff tending to 
show the amount of Blodgett's indebtedness to the company at va- 
rious times prior to or after the transaction in question, which was 
excluded by the court as immaterial to the issues presented by the 
pleadings. Counsel for plaintif? then requested tlie court to charge 
the jury as follows: 

"That tlie form of check sued on was sufficient to convey notice to Raymond 
Robins that the check was rtrawn on the funds of the corporation, and that 
the same was being used in the payment of the personal debt of Blodgett" 

— and also requested the court to give several other instructions of 
the same gênerai character — ail of which, however, presented the 
same légal proposition. Thèse instructions the court refused to give, 
and, proper exceptions being saved, then charged the jury, amongst 
other things, as follows : 

"Now, the undisputed facts are, gentlemen, that in the month of MarcU, 
1912, the défendant in this case loaned to Mr, Blodgett the sum of $25,000 
and took the note of Mr. Blodgett, and In so far as that transaction was 
coucenied it was a Personal transaction between Mr. Blodgett and the de- 
fendant in this case, and so far as that transaction was concerned the défend- 
ant in this case could hold no one but the maker of that note for Its payment. 
But this Is not an action to recover the contents of that note, because that 
note, so îar as the défendant is concerned, has been paid, cauceled, and satis- 
fled. The question in this case is whether the défendant has received this 
sum that is now sued for in this case, of $12,583.33, * * « from the Cox- 
Blodgett Dry Goods Company, for which it received no considération. If so, 
It may recover this money. If not, it caunot recover it from the défendant 
in this case. * * * 

"Again, it Is contended the président of the company and Mr. Blodgett, 
who borrowed this money personally from the défendant in this case, talked it 
over and agreed the money should be borrowed personally by Mr. Blodgett, 
and that It should be used for the benefit of the corijoration, and was so 
used, and that the Cox-Blodgett Dry Goods Company, havlng received the 
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bcnefit ot it, would pay it baok, or asslst in paying it back. So now, gen- 
tlemen, you see what there is lu thls case. This was the individual obliga- 
tion of this mau Blodgett. It was not a debt, so far as Mr. Robins was con- 
ceriied. of the Oox-Blodgett Dry Goods Company ; and if, as charged in this 
pétition, without any considération to the Cox-Blodgett Dry Goods Com- 
pany Mr. Blodgett, an officer of that conipaiiy, took the nioney of the 
('ox-Blodgett Company and paid his individual debt, without any considéra- 
tion to Cox-Blodgett Company, as charged in this pétition, if you believe 
that — and the burden of provlng that is on tlie plaintift" — * • * if the 
greater weight of ail the crédible évidence shows that without any con- 
sidération to the Cox-Blodgett Company Mr. Blodgett took, or caused to 
be taken out of the money of the Cox-Blodgett Company this $i2,.583.33 to pay 
his own individual debt, then that was the money of the Cox-Blodgett Com- 
pany and went to pay an obligation they did not owe. If that is true, the 
plaintift in this case must recover. 

"On the other hand, if Mr. Blodgett borrowed this money from the défend- 
ant for the use and beneflt of the Cox-Blodgett Company, and Mr. Blodgett, 
when he received this money, turned it into the Cox-Blodgett Company, and 
it had the use of it, it ought to pay it, and the défendant in this case ought 
not to pay it back, because it is very proper, if the flrm did get the use of 
the money, that it should pay it back." 

The court also charged the jury as follows : 

"ïhe fact that this cheek was made by the Cox-Blodgett Company that 
went to pay this money would cast no suspicion on the transaction, be- 
cause Mr. Robins, the party to whom the money was coming, like any other 
person, would présume that Mr. Blodgett had the money in the hands of the 
Company with which to pay thls money." 

To the giving of thèse charges, and each spécification thereof, plain- 
tiiï's counsel duly excepted. The jury, as already stated, found a ver- 
dict for the défendant on which judgment was entered. 

The only assignments of error relied on and argued by counsel for 
plaintifï in error are thèse : (1) The action of the court in refusing to 
give the instruction requested by plaintiflf's counsel, heretof ore set 
out, and in charging the jury to the contrary ; and (2) the action of the 
court in excluding évidence as to the state of account between Blodgett 
and the Dry Goods Company, and especially évidence showing that 
Blodgett owed the conipany $84,000. 

[ 1 ] The instruction, so requested to be given and so ref used by the 
court, is in the f ollowing words : 

" * * • The form of the note sued on herein was sufflcient to convey no- 
tice to Raymond Robins that the check was a check drawn on the funds of 
a corporation and that the same was being used In payment of the personal 
debt df Tom Blodgett." 

There was no error in refusing to give this instruction, or in giv- 
ing the contrary advice to the jury, as found in the charge. The in- 
struction was foreign to the only issues created by the pleadings, and 
imposed upon the plaintifï a burden he was not required to carry, and 
a greater burden than the court, in its charge, imposed upon him. The 
court, in its charge, told the jury, in efïect, that if Blodgett borrowed 
the mpriey foi^ his own use, and not for the use and bênefit of his 
company, the repayment of the loan out of the funds of the company 
was without considération, and défendant was liable to the plaintifï for 
the return of the money so paid to him. But, on the other hand, if. 
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Blodgett borrowed the money for the use and benefit of the Cox- 
Blodgett Company, and Mr. Blodgett, when he received it, turned it 
over to the company and the company had the use of it, it ought to 
hâve paid it, as it did, and the défendant ought not to be required to 
pay it back. This charge clearly advised the jury that défendant was 
liable for the return of the money if it was borrowed by Blodgett for 
his own use, and not for the use of the company, whether he (the de- 
fendant) knew or had reason to believe Blodgett was making use of 
the company's money for his own purposes or not. How, then, could 
plaintifif hâve been injured by the court's failure to suggest to the jury 
any considération of whether défendant knew or had reason to believe 
Blodgett was so using the funds of the company? Certainly plaintiflE 
was not injured by the refusai to give the instruction requested by 
him. 

[2] Did the court err in excluding évidence relating to the state of 
account between Blodgett and the Cox-Blodgett Company, and especial- 
ly in excluding proof offered to the efïect that Blodgett owed the com- 
pany $84,000? Before considering this assignment 4;he state of the 
record should be carefully noted. Counsel for plaintifif, in asking ques- 
tions relating to this subject, stated, on inquiry by the court, that he 
was not able to fix any time when Blodgett was so indebted to the 
company, or to fix any spécifie dates when the accounts were taken. 
He said, "We cannot state whether it occurred before or after" the 
transactions involved in this case, but said we "should let the jury say 
when it occurred." The court then sustained an objection excluding 
the évidence, stating at the same time : 

"I will allow you to prove anything occurring before, if you can prove 
anythlng occurring before." 

The court was right. Any évidence of the kind oflfered relating to 
the state of accounts between Blodgett and the company prior to the 
time of the transaction might hâve been remotely relevant to the in- 
quiry whether Blodgett borrowed the money from Robins for his own 
use or for the use of the company. This, however, is doubtful; but 
certainly no such distantly related évidence should hâve been permit- 
ted without so fixing the time before March, 1912, when the money 
was borrowed, as to bave been influencive with Blodgett in securing 
the money. For want of definiteness as to time, the évidence was 
clearly inadmissible. If admitted, it could hâve served no other pur- 
pose than that practically avowed by counsel for plaintiiï, namely, to 
confuse the jury. There was no error in excluding it. 

Some other arguments are made by counsel in their brief, to which 
we hâve given careful considération, and find nothing in them which 
warrants a reversai of this judgment. The court, in its charge to the 
jury, reduced the case to the simple issue created by the pleadings, 
excluding ail collatéral or confusing propositions, and in this way the 
jury got some real help from the court, and brought in what seems 
to us an intelligent and correct verdict. 

[3] We bave so far confined ourselves closely to the pleadings in the 
case and to the actual proceedings of the trial under those pleadings ; 
but it may not be amiss to observe that the promise made by the presi- 
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dent of the Cox-Blodgett Company to repay the money torrowed from 
Robins for the use and benefit of the company, and actually so used 
by the company, created an obligation on the part of the company 
to pay the money to Robins, supported by abundant authority. We 
hâve held in the cases of Cherry v. City National Bank, 75 C. C. A. 
343, 144 Fed. 587, Flower, Trustée, v. Commercial Trust Co., 138 
C. C. A. 580. 223 Fed. 318, and Léonard v. State Exchans^e Bank 
of Elk City, Okiahoma, 236 Fed. 316, 149 C. C. A. 448, that facts of 
the kind just recited are sufficient to subject the Cox-Blodgett Company 
to direct liability to Robins for the amount of money so borrowed and 
so used. 

[4] Moreover, a promise made for a valuable considération to a 
third person, for the benefit of another, is one which in equity, if not 
at law, may be enforced by the third person directly. Most clearly, 
then, the voluntary pa3'ment by one so legally obligated to make it is 
supported by a sufficient considération. 

The judgment is affirmed. 



ELLIS V. TREAT et al. • 
(Circuit Court of AppeaJs, Ninth Circuit. September 8, 1916.J 
No. 2758. 

1. Specific Performance (S=»126P) — Actions — RianT to — Vakianci:. 

The courts cannot make eontract.s for pnrties, and a decree of spécifie 
performauee must confonii to the précise r'ontract betvveen the parties ; 
therefore, inirler a cotiipliùnt seekîns; spécifie performance of a contract, 
whereby défendant was to traiisfer mining daims to a corporation and to 
deliver to co!U])lainants a percentnge of the stock, a deoree of spécifie per- 
formance, dire<;tiug defenchmt, the corporation not having been formed, 
to transfer sueli percentage of the claims to complainants, is invaJid. 

[Ed. Note.— For other cases, see Spécifie Performance, Cent. Dig. | 
401; Dec. IMg. <£=>lL>t:(;;).] 

2. EsTOPPEL <S=350 — Equitable Estoppel — How Raireb. 

Where defonrijuit, liaving agreed to transfer tbe mining claims to a cor- 
poration to be formed and to deliver a percentage of the stock to com- 
plainants, ieased the claims, the incoiijoratlon bein? abandoned, under 
en instrument recititi:: that complainants were the ownoi's of a percentase 
of tbe propeit.v, défendant is not cstoppcd, complainants not having cliang- 
ed tlieir position, from deuying that they liad titlei to any part of the 
claims. 

rr>l. Note. — For other cases, see Estoppel, Cent. Dlg. i 142 ; Dec. DIg. 

<S=>56.] 

3. Spkcific Performance <©=328(1) — Contracts — Indefiniteness. 

Specific performance of the contract must be denied, where It did not flx 
the amount of the capital stock of the proposed corporation, the nuniber or 
value of its shares, the number of its directors, the place of Its business, 
its powers or its duration, for the contract là too indefimte to be en- 
forced. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent Dig. §§ 61, 
65, 66; Dec. Dig. ®=28(1).] 

«=9For other cases see aame tapie & KEiT-NUMBKR In ail Key-Numbered Digeste & Indexée 
•Rehearlng denied October 23, 1918. 
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4. SPECinc Perfoumance ©=5ll9 — Right to — Performance by Complai>'ant. 

Where couiplainants were lo dispose of 10 per cent, of the capital stock, 
the proceeds of whlch was to lie useel in developnient work and It did not 
appear when spécifie pei't'ormance was sought tliat complainaats were 
tlien able to make snch sale, the pro.iect having been delayed because of 
tboir prevlous inability, specilic performance must be denied; complain- 
ants not showing that they were able to do equity. 

riOd. Note. — For otlier cases, see Spécifie Performance, Cent. Dlg. §§ 
?.S2, ;',8;!; Dec. I)1k. ©==119.1 

5. Equity €=3(iG — JI.vxiMs — Dofmg Equity. 

l'nder the rule that he who seeks equity must do equity, spécifie per- 
formance, wlilch is a discretionary remedy, \vi!l be denied, where complain- 
ant does not. on hls part, show compliance wlth the substantial conditions 
of a coîitract. 

IKd. Xote.— For other cases, see Equity, Cent. Dlg. §§ 188-100; Dec. Dig. 

0. Specifu; Performance ©=314 — Rigiit to-^Denial. 

Hnecific perfo)-n);ince of a contract to coiivey mining daims to a cor- 
porutiou to be formed and to dellver to complainants a percentage of tlie 
total >;hares will lie denied, because calling for action by perSons otlier 
Ibiin tliose who are parties to the contract, necessitatlng intervention of 
directors, etc. 

[1m1. Xote. — For other cases, see Spécifie Performance, Cent. Dlg, §§ 33, 
41; Dec. Dlg. <©=»14.] 

7. Specific Perfoi'..manck ©=302 — Kioiit to — Transfer of Corporate Stock. 

S))ecifi<,- performance of a contract to convey shares of corporate stock 
wilJ lie denied, unless the facts show an unusual and exceptional situation 
lu wUich damages will lie inadéquate; tberefore. where it dld not appear 
that damages woukl be inade(iuate, siiecifie performance of a contract to 
convey mining clalms to a corporation to be formed, and transfer a per- 
centage of the shares to complainants, will be denied. 

ilOd. Note. — For other cases, see Specific Performance, Cent. Dig. § 188; 
Dt>c. Dig. <s=3(i2.] 

Appeal from the District Court of the United States for the Third 
Division of the Territory of Alaska ; Fred M. Brown, Judge, 

Bill by George C. Treat and others against H. E. Hllis. From a 
decree for complainants, défendant appeals. Reverscd and remanded, 
with directions to dismiss. 

On May 1,5, 1907, the apiiellant, tlie owner of the Mystic Iode mining clalm, 
entered into au agi'eement with Ihe iippeîlees Treat and Smith, whereby the 
latter advauced .fûGO to pa.y for shipping five tons of ore from said mining 
claiui to a smeltei'. 'J'reat and Suilth were to receive back their $500, and also 
one-fourth of the net returns from the smelter, and in case those returns were 
Insiitticlent to repay said iSiïOO to ïreat and Smith, they were to hâve a lien 
on the mining clalm to secure the same. They recelved nothlng from the 
sm(>iter returns. On July 9, 1908, the parties entered into an agreement 
whereby the appellant was to deed eight mining daims, including the Mystic 
mining clalm to a cori)oratlon to be called the Mystic Gold Mining Company. 
The whole of the capital stock of the corporation was to be issued to the ap- 
pellant, und he was to ti-ansfer to ïreat and Smith 20 per cent, thereof, and 
to turu over to the treasurer of the corporation an additlonal 20 per cent., to 
be sold to pay for develoiiment work, etc. Treat and Smith agreed to pay ail 
the expenses of Incorporatlng the company, recording and flUng necessary 
papers, and to receipt In full for ail clalms they had against the appellant, and 
"to give whatever time and attention that might be necessary to the proper 
organization of said corporation and the sale of said stock." Articles of in- 
corporation were prepared by Smith, but were not executed. TUe parties 

■3 — . l''nr otber cases ses same topic & KËY-NUMbEK iu ail Key-I^umbeied DigSiiU & Indexes 
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were unable to sel] any of the stock, and no stock was ever Issued. On June 
5, 1909, one Crâne secured an option on the mining claims, with the right to 
lease the same for a perlod of six years. In the option it was provided that 
85 per cent, of the royalty under the iease was to be paid to the appellant, and 
the remainder to Treat and Smith. The option was not carried out, and on 
July 23, 1909, Miller, trustée, was snbstituted for Crâne, and a Iease was made 
whlch recited that the appellant was a four-flfths owner, and Treat and Smitli 
each owned 10 per cent, of the mining claims. The lessee paid to the appel- 
lant under the Iease something over .fSO.OOO, and to Treat and Smith about 
$7,000, but surrendered possession of the premises in July, 1914. In May, 1915, 
the appellees began their suit against thé appellant for spécifie performance 
of the contrâct of July 9, 1906, alleglng that, owlng to the stringency of the 
money market and the difficulty that would be experienced in selling treasury 
stock of the proposed corporation to advantage, it was decided by ail the 
parties to the contrâct of July 9, 1908, to awalt a more opportune time to 
form the corporation, and that, while awaiting that tlme, the leases were 
made to the mining claims, with the understanding that at the termlnation 
thereof the corporation would be formed, and the contrâct of July 9, 1908, 
would be carried out. The prayer of the complaint was that the appellant 
sp«cifically perform the contrâct of July 9, 1908, or that be convey to the 
appellees Treat and Smith each an undlvided one-tenth interest In ail of the 
eight mining claims, and that the sald appellees be adjudged and decreed to 
be the owners of an undivlded one-flfth Interest in ail machinery, tools, equip- 
ment, buildings, and improvements placed on said mining claims. 

The answer of the appellant allegt;d that about two months after the exécu- 
tion of the contrâct of July 9, 1908, Treat and Smith informed the appel- 
lant that they could not carry out their part of the contrâct, and asked 
him to pay them the money which he owed them, and that it was then 
speciflcally agreed between the parties that the contrâct of July 9, 1908, 
should be abandoned, and that Treat and Smith should hold the mining 
claims of appellant as securlty for the money formerly owlng to them, from 
the payment of whlch the appellant was to hâve been released under the terms 
of the contrâct of July 9, 190S. The decree adjudged Treat to be the owner 
of, and entltled to, the immédiate possession of an undivlded one-tenth inter- 
est, and that Smith and Archibald, to whom Smith had transferred a one-half 
interest, were each the owner of, and entltled to the immédiate possession of, 
an undivlded one-twentieth interest of the eight mining claims, and requlred 
the appellant to convey said Interests to the respective appellees. 

T. C. West, of San Francisco, Cal., and Charles Ganty, of Valdez, 
Alaska, for appellant. 

Donohoe & Dimond and Lyons & Ritchie, ail of Valdez, Alaska, and 
Smith, Newcomb & Worthington, of Seattle, Wash., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1, 2] 
The assignments of error bring in question the sufficiency of the com- 
plaint to State a cause of suit, and the propriety of the decree which 
was rendered thereon. The decree is clearly erroneous, for the rea- 
son that it is unsupported by the allégations of the complaJnt. It does 
not appear from the complaint that the appellant ever promised or 
agreed to convey to the appellees Treat and Smith any interest in the 
mining claims. What the appellant agreed to do was to convey to a 
corporation thereafter to be formed eight mining claims, in considéra- 
tion of ail the stock of the corporation, and thereafter to transfer to 
the appellees 20 per cent, of the stock. The decree treats the contrâct 
as a contrâct to convey an interest in real estate, which it is not. It 
is an agreement to transfer personal property. No principle of the 
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law of spécifie performance is more thoroughly established than that 
the decree must conform to the précise contract made between the 
parties. A court will not mai<e a contract for them. 36 Cyc. 789; 
Cachet v. Morton, 181 Ala. 179, 61 South. 817; Philadelphia & Read- 
ing Railroad v. Lehigh Navigation Co., 36 Pa. 204. The fact that the 
lease of the mining property contained the récital that the appellant 
and Treat and Smith were the owners of the property cannot be held 
to estop the appellant now to dispute the appellees' claim of title. The 
essential éléments of estoppel are lacking. It is not shown that Treat 
and Smith relied on any admission of their title by the appellant, or 
that they changed their position as to the property in any way, and 
there is no proof that the original contract was ever changed. 

It remains to be considered whether, under the allégations of the 
bill, and the prayer for such other and further relief as may be just 
and équitable, the appellees are entitled to a decree for the spécifie 
performance of the contract which they pleaded. There are several 
reasons why such relief must be denied them: 

[3] 1. The contract as pleaded is too indefinite and uncertain to 
justify a decree of spécifie performance. It contains no mention of 
the amount of the capital stock of the proposed corporation, the num- 
ber or value of its shares, the number of its directors, the place of its 
business, its powers, or its duration. It is the accepted rule that the 
minds of the parties must hâve met upon ail the terms of the contract 
the spécifie performance of which is sought to be enforced. Pressed 
Steel Car Co. v. Hansen, 137 Fed. 403, 71 C. C. A. 207, 2 L. R. A. 
(N. S.) 1172; Jones v. Patrick (C. C.) 145 Fed. 440; Williams v. 
Stewart, 25 Minn. 516; McKnight v. Broadway Investment Co., 147 
Ky. 535, 145 S. W. 377; Schenck v. Ballou, 253 111. 415, 97 N. E. 
704, Ann. Cas. 1913A. 251 ; Talmadge v. Arrowhead R. Co., 101 Cal. 
367, 35 Pac. 1000; Tharp University v. Komus Realty Co., 159 Ky. 
386, 167 S. W. 136; Ward v. Newbold, 115 Md. 689, 81 Atl. 793, Ann. 
Cas. 1913A, 919; Strack v. Roetzel (0kl.) 148 Pac. 1017. 

[4, 5] 2. The appellees hâve never performed the covenants which 
were to be kept and performed by them. They allège in their com- 
plaint that performance was rendered impossiîjle by the stringency 
of the money market, and the difficulty which would probably hâve 
been experienced in selling the treasury stock. There is nothing to 
show that conditions are any better at the présent time, or that the 
appellees now are, or ever will be, able to sell the treasury stock. While 
the appellant was to part with 20 per cent, of his stock, which in a 
sensé may be said to represent one-fifth of his mining property, he was 
to receive, as part of the considération therefor, the benefit of the pro- 
ceeds of another 20 per cent, of the stock to be sold by the services 
of the appellees and applied to the development of the mines. Spécifie 
performance is not a matter of right, but rests in the sound judicial 
discrétion of the court, and before it may be awarded, it must appear 
that the complainant on his part has complied with the substantial con- 
ditions of the contract, under the rule that he who seeks equity must 
himself do equity. Washington Irr. Co. v. Krutz, 119 Fed. 279, 56 C. 
C. A. 1 ; Cronen v. Moore, 210 Fed. 239, 127 C. C. A. 57. 
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[6] 3. Even if the contract were spécifie and certain, we are of the 
opinion that within well-settled principles which govern spécifie per- 
formance, equity should withhold the spécifie relief hère sought, on 
the ground that the complaint calls for the performance of acts which 
require the participation of others not parties to the contract or to 
the suit, such as the exécution of articles of incorporation, the élec- 
tion of a board of directors, the adoption of resolutions, and other 
détails of corporate action. A court of equity will not, for instance, 
compel a corporation to buy in its stock in order to carry out an 
agreement whereby it has promised to pay for a lease of lands in 
stock. Smith v. Flathead River Coal Co., 64 Wash. 642, 117 Pac. 475. 
Nor will it require the spécifie performance of an agreement to enter 
into a copartnership. Pomeroy Spécifie Performance of Contracts, 
§ 290; Hyer v. Richmond Traction Co., 168 U. S. 471, 18 Sup. Ct. 
114, 42 L. Ed. 547. Nor will it compel a défendant to buy real estate 
in order to carry out his contract to convey the same. Laubengayer 
V. Rohde, 167 Mich. 605, 133 N. W. 535. 

[7] 4. While this is a suit to compel the création and organization 
of a corporation, and the transfer of a portion of its stock after is- 
suance, it is, so far as the appellee's interest therein is concerned. a 
suit to compel the transfer of stock. It is the rule that a decree for 
the spécifie performance of a contract to convey shares of stock in 
a corporation will be denied unless the facts pleaded and shown pré- 
sent an unusual and exceptional situation in which damages will be 
inadéquate. Bernier v. Griscom-Spencer Co. (C. C.) 169 Fed. 889. 
In Bacorf-v. Grosse, 165 Cal. 481, 132 Pac. 1027, Judge Sloss, for the 
Suprême Court of California said : 

"TJndoubtedly it is the gênerai rule that equity will not compel the flelivery 
of spécifie Personal property wrongfully vvithheld, nor enforce the spé- 
cifie performance of a contract to sell chattels, unless it is shown tliat 
money damages for the breach of the obligation would not afford adéquate re- 
lief. Senter v. Davis, 38 Cal. 4.50; Harle v. Haggin, 131 App. Div. 742, IIG 
N. Y. Supp. 51 ; C 'iv. (îode, § 8387. This rule has often been applied to ac- 
tions involving corporate stock, the rule declared being that the plaintiff will 
be denied spécifie lelief in the absence of proof that he would dérive some pe- 
cullar advantage from the possession of the partlcular stock which he seeUs 
to retaiu." 

The decree is reversed, and the cause is remanded, with instructions 
to dismiss the same. 



MATHER V. STOKELY. 

(Circuit Court of Appeals, First Circuit. September 13, 191C.) 

No. 11C7. 

1. COVENANTS l©=5l25(l) — COVENANT OF SEISIN ACTION FOB BltEACn — DE- 
FENSES. 

The défendant in an action for breach of a covenant of seîsin is entitled 
in réduction of damages to the beneflt of any profits derived from the 
land by plaintiff, and for which by reason of lapse of time he is not liable. 

[Ed. Note.— For other cases, see Covenants, Cent. Dig. §§ 231, 232, 23-1 ; 
Dec. T)lg. cg==>12ô(].).] 

,Su»For other cases seo same topic & KBY-NUMBER in al) Key-Numbered Digests & Indexes 
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2. JuDGMENT ©=9414 — Relief Against in Equity— Défenses Akising After 

JUDGMENT. 

Where, after rendition of judgment asainst the défendant in an action 
for breach of covenant of seisin, and before satisfaction, tbe title of plain- 
tif?, who had remained in undlstiirbed possession and use of tbe land, was 
made sood by the rnnning of the statute of limitations, défendant inay 
maintain a suit in equity to en.ioin enforcement of the judgment. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. § 780; Dec. Dlg. 
<S=5414.] 

Appeal from the District Court of the United States for the District 
of Massachusetts ; Frédéric Dodge, Jud^re. 

Suit in equity by John L,. Mather against Hattie N. Stokely. De- 
cree for défendant, and complainant appeals. Reversed. 

HolHs R. Bailey, of Boston, Mass., for appellant. 
Theobold M. Connor, of Northampton, Mass. (David H. Keedy, of 
Amherst, Mass., on the brief), for appellee. 

Before PUTNAM and BINGHAM, Circuit Judges, and MOR- 
TON, District Judge. 

MORTON, District Judge. [1] This is a suit in equity to enjoin 
the respondent from enforcing a judgment obtained in an action at 
law by her against the complainant in the District Court for breach 
of covenants of seisin and good right to convey contained in a deed 
from him to her of a tract of timber land in Florida, comprising about 
1,100 acres. The présent case was heard upon demurrer, and a 
decree was entered dismissing the bill. The complainant bas appealed. 
The bill was amended before the hearing, and it was the amended 
bill that was dismissed. The judgment in the action at law has not 
been satisfied in whole or in part. An interlocutory injunction re- 
straining the enforcement of the judgment until further order was 
issued as prayed for. 

The gist of the amended bill is that upon receiving the deed the 
respondent, Stokely, immediately entered into possession of the tract 
described in it and has continuée! in possession of the same ever since ; 
that she and her grantees hâve been exercising thereon, without dis- 
turbance from any one, the rights of cutting timber and of turpentin- 
ing, and she has realized therefrom upwards of $7,500; and that the 
Florida statute of limitations has run in her favor against the owners 
and holders of the paramount title to the land since the trial and 
assessment of damages in the action at law. The bill prays, among 
other things, that it may be decreed that the respondent is entitled 
to only nominal damages, and that she may be permanently enjoined 
from enforcing the judgment by taking out exécution, or otherwise. 

The action at law (Mather v. Stokely, 218 Fed. 764, 134 C. C. A. 
442) must be taken to hâve decided that there was a breach as alleged 
of the covenants of seisin and of good right to convey. That ques- 
tion is therefore concluded. The complainant does not contend that 
it is not, and he does not seek in the présent suit to review the cor- 
rectness of that décision. It must also be taken as decided in that 

<Ë — ti^nr other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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case that, upon the facts appearing there, the rule of damages was 
the considération paid for the land and interest from the date of 
payment. 

[2] This case, however, présents a différent question from any 
that arose in that action, viz. whether, the statute of limiita- 
tions having run in the grantee's favor since the trial and assessment 
of damages in that case, and the judgment being still unsatisfied 
in whole or in part, the complainant is entitled to relief in equity tb 
prevent the enforcement of the judgment. It is not contended, and 
indeed could not be, that the running of the statute since the verdict 
would operate as a bar to the maintenance of that action. 

An objection, somewhat preliminary in its nature, which would, if 
well taken, be fatal, is urged. It is that the facts now relied on could 
hâve been taken advantage of in the action at law, and that the com- 
plainant has therefore been guilty of lâches. The short answer to 
that objection is that, according to the allégations of the amended 
bill, which, for the purposes of the hearing on the demurrer, must 
be taken as true, the statute of limitations had not run, as to thei 
land, at the time of the trial, and the complainant could not then hâve 
availed himself of the facts now alleged in référence thereto, in ré- 
duction of damages, or otherwise. Neither could he hâve taken ad- 
vantage of them, as of right, if at ail, on a motion in arrest of judg- 
ment, or for a new trial. They would hâve had to be introduced into 
the case as a new issue, which had corne into existence since the ver- 
dict, something which the Suprême Judicial Court of Massachusetts 
said in Marshall v. Merritt, 13 Allen, 274, concerning a motion for 
leave to file a supplemental answer setting up a settlement after ver- 
dict, it knew of no practice to authorize. 

There can be no doubt that if the statute had run in favor of the 
respondent at any time down to the trial and the actual, assessment 
of damages, or if it had appeared that the respondent had received 
profits from the land for which, by lapse of time, she was no longer 
accountable to anybody, the complainant would hâve been entitled 
to introduce évidence of the same in réduction of damages, though 
he would still hâve remained liable for nominal damages. In Cornell 
v. Jackson, 3 Cush. (Mass.) 506, 511, the court si^.J, in considering 
the matter of damages for breach of the covenant of seisin : 

"If, by any means, the party Is restored to liis land before the assessment of 
damages, though it cannot purge the breach of covenant, it wlll reduce the 
damages pro tanto." 

That was a case where, after action had been brought, title to a 
part of the land accrued to the plaintiff by way of estoppel under 
a covenant of warranty contained in the deed. In Whiting v. Dewey, 
15 Pick. (Mass.) 428, 434, 435, also an action involving a breach 
of the covenant of seisin, it was held that although thé gênerai rule 
was that the purchase money, with interest, was the measure of dam- 
ages, nevertheless, inasmuch as the plaintiff had received profits from 
the land for which, by reason of the lapse of time, he was no longer 
liable, such profits should be deducted from the purchase money and 
interest. It would seem in that case that the time had expired be- 
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fore the action was brought, but there is no reason for thinking that 
the rule would hâve been laid down any differently if the time had 
lapsed after, instead of before, the commencement of the action. The 
matter is summed up in 2 Sutherland on Damages (3d Ed.) § 599, p. 
1722, as follows: 

"Whatever the covenantee realizes as a benefit from the conveyance to hlm 
will dimlnish the actual loss. If the title is made good by the statute of limi- 
tations, and there has been no actual disturbance or injury, the damages would 
be merely nominal. Though in thèse cases the cause of action accrues upon 
the exécution of the deed, the damages are assessed with référence to the state 
of facts existing at the time when the assessment is made; and any facts 
occurring afterwards, even up to the actual assessment of the damages, tend- 
Ing to Increase or dimlnish them, may be given in évidence and considered by 
the jury." 

See Baxter v. Bradbury, 20 Me. 260, 37 Am. Dec. 49; Morrison 
V. Underwood, 20 N. H. 369; Dickey v. Weston, 61 N. H. 23; Gar- 
field V. Williams, 2 Vt. 327, 329; Catlin v. Hurlburt, 3 Vt. 403, 409; 
Miller V. Hartford & S. Ore Co., 41 Conn. 112; Noonan v. Ilsley, 21 
Wis. 140; Smith v. Hughes, 50 Wis. 620, 7 N. W. 653; Wilson v. 
Forbes, 13 N. C. 30, 39; Pâte v. Mitchell, 23 Ark. 591, 79 Am. Dec. 
114; 3 Washburn on Real Property (6th Ed.) § 2410; 3 Sedgwick 
on Damages (8th Ed.) § 978; Rawle on Covenants for Title (4th 
Ed.) 265. This rule is applied in numerous cases in contract and 
tort, and would seem to rest on sound principles where the damages 
themselves do not constitute the cause of action, but are the consé- 
quences that flow from it. 

There can be no doubt, also, that it cornes within the purview of 
jurisdiction in equity to afford relief in a proper case from the en- 
forcement of a judgment that has been rendered at law. 

It is said by Harlan, J., in Marshall v. Holmes, 141 U. S. 589, 
591, 12 Sup. Ct. 62, 64 (35 L. Ed. 870), quoting from Marshall, C. 
J., in Marine Ins. Co. v. Hodgson, 7 Cranch, 332, 336, 3 L. Ed. 362, 
that: 

"Any fact whlch clearly proves it to be against conscience to exécute a 
judgment and of which the injured party could not hâve availed hlmself in a 
court of law, * * * will justify an application to a court of chaucery." 

The présent would seem to be a case eminently proper for the ex- 
ercise by a court of equity of its power to restrain the enforcement 
of a judgment rendered at law. The effect of the demurrer taken 
in connection with the allégations of the amended bill is to constitute 
an admission on the part of the respondent that she has been in pos- 
session of the tract described in the deed from immediately after 
receiving the deed down to the présent time, exercising the right of 
cutting timber and of turpentining, and has realized therefrom up- 
wards of $7,500, and that the statute of limitations has run in her 
favor since the time of the assessment of damages, so that she has 
acquired an indefeasible title to the land. If the complainant is not 
granted the relief which he seeks, the resuit will be that he will hâve 
to pay back the full considération which he received, although the 
respondent has acquired in the meantime, without any expense or 
trouble on her part, by mère adverse possession, full title to the land. 
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and has already received in the way of profits more than she paid, 
plus interest, for which sums she is no longer accountable to any 
one. Such a resuit should be avoided if it can be, and we think that 
it can. 

It is plain, as before suggested, that, if the statute had run in the 
grantee's favor before the trial and the assessment of damages, that 
fact could hâve been shovvn in réduction of damages. No good reason 
can be given why this right to benefit by the running of the statute 
should be limited to the action at law, or why the complainant should 
be denied relief because the statute has run since the trial and assess- 
ment of damages instead of before. So to hold, would put it in 
the power of the covenantee, by bringing action before the statute 
had run, to deprive the covenantor of any opportunity to show that 
the statute had subsequently run in favor of the covenantee, and 
that the latter had received profits which should in equity and good 
conscience go as réduction of the damages. This is enough to show 
that there cannot be any such limit or bar to the relief which is 
sought, unless there is some other ground on which it should be re- 
fused. 

The respondent contends that her bringing of the action at law 
operated to prevent the running of the statute and the acquisition 
by her of a title by adverse possession. But, in the first place, there 
is nothing in the Florida statute (see 3 Washburn on Real Property 
[6th Ed.} p.- 150), by way of exception or otherwise, to prevent the 
running of it in her favor because she brought suit for the breach 
of the covenants of seisin and good right to convey; and, in the 
next place, her admission that she has been in possession, cutting 
timber and turpentining over, so far as appears, the whole tract, can 
hâve, it seems to us, no less eflfect than occupancy by the érection 
■of buildings would hâve had in respect to the land so conveyed, acts 
which she would not hâve been permitted to falsify by a disclaimer, 
or plea of non tenure. Proprietors of Locks and Canals v. Nashua 
& Lowell R. R., 104 Mass. 1, 10, 6 Am. Rep. 181. 

It is, no doubt, true, as the respondent contends, that upon satis- 
faction in full by the complainant of the judgment, the respondent 
would be estopped from asserting any title under her deed as against 
him to the tract described in it. But as the case stands the com- 
plainant is not and cannot be required to satisfy the judgment; and 
the contention has therefore no force or eflfect. The objection that 
neither the profits received, nor any part thereof , nor the title acquired 
by the respondent, came from the complainant, is fully met by the 
cases ref erred to above. 

We hâve thus far dealt with the case as concerning the title to 
the land only. The bill also refers to rents and profits of the land 
alleged to hâve been received by the respondent ; but it does not allège 
that at the time of the trial and assessment of damages the statute 
of limitations against personal actions had not run in her favor, nor 
that she was at that time still liable to the paramount owner for such 
rent and profits. If her liability was then barred, the amount of 
the rent and profits could hâve been shown by Mather and applied 
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in réduction of damages (cases supra) ; and he is not now entitled 
to équitable rehé£ in respect thereto. 

The decree of the District Court is reversed, and the case is re- 
manded to that court for furtlier proceedings not incofisistent with 
this opinion ; and the appellant recovers his costs of appeal. 

PUTNAM, Circuit Judge, concurs in the resuit. 



BOSTON & M. R. K. v. TITCOMB. 

(Circuit Court of Appeals, First Circuit. August 29, 1916.) 

No. 1186. 

1. Négligence ©=3122(1) — ^Actions — Conteibutort Négligence — Bubden of 

Pboof. 

Under tlie rule of the fédéral courts, the burden of proving contributory 
négligence in an action for personal Injury rests on the défendant. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 221, 229, 233, 
234 ; Dec. Dig. 0=122(1).] 

2. Railkoads '©=»333(1) — Injuey at Cbossinq — Conteibutoey Négligence. 

Deceased was struclc and killed by the engine of a train on defendant's 
railroad as he was walking over a crossing in the evening. He was fa- 
miliar with the crossing, and the path by which he approached it ran for 
some distance parallel to or near the tracks. The whistle cord on the 
engine was broken, and the whistle was not sounded for the crossing ; but 
the bell was rang continuously, and the headlight could be seen for half a 
mile before the crossing was reached. Deceased was a young man In full 
possession of his sensés. Held, that he was chargeable with contributory 
négligence in failing to look before golng upon the crossing. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1080, 1083; 
Dec. Dig. <©=>333(1).] 

In Error to the District Court of the United States for the Dis- 
trict of New Hampshire ; Edgar Aldrich, Judge. 

Action at law by Edward S. Titcomb, administrator of the estate 
of Charles F. Gray, deceased, against the Boston & Maine Railroad. 
Judgment for plaintiff, and défendant brings error. Reversed. 

Leslie P. Snow, of Rochester, N. H. (Hughes & Doe, of Dover, N. 
H., on the brief), for plaintilï in error. 

Andrew Jackson, of Rochester, N. H. (Jackson & Hurlburt, of 
Rochester, N. H., and Remick & Jackson, of Concord, N. H., on the 
brief), for défendant in error. 

Before PUTNAM and DODGE, Circuit Judges, and BROWN, Dis- 
trict Judge. 

DODGE, Circuit Judge. Charles F. Gray was struck and killed 
on April 15, 1914, by an engine drawing a passenger train, at or near 
the Knight Street grade crossing in Rochester, N. H. The défendant 

^sïFor other cases bm same tapie & KBY-NUMBSR la ail Ke]r-Numb«r«d Dlgcita & IndtxH 
236 F.—» 
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in error, his adminîstrator, hereinafter called plaintiff, recovered judg- 
ment against the railroad in the District Court for the benefit of Gray's 
widow and parents, dépendent on him for support, under New Hamp- 
shire Public Statutes, c. 191, §§ 8-13. The railroad seeks hère to re- 
verse the judgment because of the trial judge's refusai to direct a 
verdict in its favor, refusais to rule in accordance with its requests, and 
the admission of certain testimony against its objection. 

The train was a local passenger train f rom Boston, due at the Roches- 
ter Station, half a mile or more north of the crossing at 6:47 p. m. 
It was about 13 minutes behind time, and a connection was to be made 
at Rochester. The évidence was conflicting as to its rate of speed, 
but the jury might hâve found that it was running over 40 miles an 
hour, twice as fast as it usually ran at that place. 

In trying to whistle for the Hancock Street crossing, half a mile 
south of the Knight Street crossing, the whistle cord on the engine 
had broken, and four whistling posts, including that for the Knight 
Street crossing, had been passed by the engine, before Gray was struck, 
without sounding any whistle. That a finding of négligence on the 
railroad's part for the above failure to sound the whistle would hâve 
been warranted by the évidence is not disputed. There was, how- 
ever, uncontradicted évidence that the bell was kept ringing from the 
time the whistle was disabled. 

[ 1 ] The burden was not upon the plaintifï to prove Gray's due care, 
but upon the railroad to prove that Gray's négligence contributed to 
cause his death, according to the ordinary rule in the fédéral courts. 
Central Vt. Ry. v. White, 238 U. S. 507, 35 Sup. Ct. 865, 59 L. Ed. 
1433, Ann. Cas. 1916B, 252. We fînd nothing in the New Hampshire 
statute under which the suit is brought making due care on the part 
of the person killed a fact necessary to be shown in order to obtain 
the recovery allowed. 

[2] Gray had left his house alone a few minutes before 7 o'clock 
on the same evening, to go to a moving picture exhibition. His house 
was east of the tracks and south of the Knight Street crossing. The 
exhibition he intended to visit was west of the tracks. His usual way 
of reaching it was by a path running at first diagonally toward the 
tracks, then for about 130 feet parallel with, and 15 or 20 feet distant 
from, them, then by a smaller path intersecting the first about 30 feef 
from the crossing, running diagonally across the railroad location along 
the easterly side of the tracks to the crossing, thènce, by the crossing, 
over the tracks. By going diagonally across the tracks so as to reach 
the crossing west of the first track, instead of keeping on its easterly 
side until the crossing was there reached, distance could be saved, 
there was nothing in the way to prevent doing this, and people some- 
times did it. 

With the exception of one witness who saw Gray on the path not 
far from his house, no witness called by the p.aintiff saw him after he 
had left his house until he was found lying on the ground on the 
noftherly side of Knight street, several feet easterly from the railroad 
tracks, so badly injured that he died within two hours, He was found 
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there immediately af ter the train had passed the crossing ; and in pass- 
ing it the brakes on the train had been suddenly applied, so as to bring 
the train to a full stop north of the crossing before it had reached the 
Rochester Station. None of the plaintiff's vvitnesses saw the train 
strike Gray, or undertook to say where he was when it struck him. 

The planking at Knight street crosses several tracks ; that upon 
which the train which struck Gray was running being the one furthest 
to the eastward. Evidence offered by the défendant tended to show 
that Gray was seen a few seconds before the train struck him, north 
of the point at which the smaller path diverged from the path parallel 
with tiie tracks, walking near the easterly side of the track referred 
to, toward the crossing, "at the edge of the ties," according to one 
witness, or "outside the rail on the ties," according to another. The 
évidence referred to tended to show either that he had not actually 
reached the planked crossing when struck, or at most left it doubtful 
whether he had actually reached it or not. We assume in the plain- 
tiflf's favor that he had reached the planking before he turned across 
the track and was not a trespasser when struck. The engineer of the 
train testified, as to his fîrst sight of Gray: 

"I saw him step Into the light of my heartlight, step out of the darkness into 
the Ught of my heaUllght, about 30 feet from the front end of the engine." 

According to the testimony from both sides, the sky was overcast, 
but there was no rain. Although it was misty, and some of the wit- 
nesses called it foggy, there was no dispute that the headlight of an 
approaching train could hâve been seen without difhculty, by any one 
who looked, from the easterly side of the tracks at Knight street, at 
least as far south as the Hancock street crossing, one-half a mile 
away along a straight track ; or that a like view for the same distance, 
unobstructed except by the usual telegraph pôles, could hâve been had 
from any point on the smaller path last above mentioned, or from any 
point on the path parallel with the tracks out of which it led. That 
in approaching the crossing Gray had ample opportunity to see whether 
or not the track was clear of trains approaching from the southward, 
and within half a mile of the point where he was intending to cross, 
there could be no doubt whatever. 

Gray, employed at the time in a shoe factory in Rochester, was a 
young man, in full possession of his sensés, and was perfectly familiar 
with the locality. At the Knight street crossing there were no gâtes, 
but there were gâtes at the Main street crossing, 87 feet further 
north ; thèse were down, having been lowered for this train, and they 
had lanterns on them. 

In our opinion, the only reasonable conclusion permitted by the 
undisputed factswas that failure on Gray's part to exercise ordinary 
care for his own safety was the cause of his death. The crossing and 
its surroundings were well known to him, as he approached it the head- 
light of the train was plainly visible, if he had used his sensés he 
could not hâve failed to see and hear the train, even though it did not 
whistle, and in order to see it he had only to look around ; yet he went 
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upon the track directly in front of it. A freight train bound south- 
ward was moving over the crossing upon the westernmost track. It 
had just cleared the crossing, and it is said that this might hâve con- 
fused him or distracted his attention. But this circumstance, like 
the f act that it was dark at the time, seems to us one which called 
upon him for spécial caution before going upon the tracks at ail. We 
are unable to consider this or any of the circumstances shown sufficient 
to excuse his want of care in going upon them when he did. There was 
nothing in the circumstances which can reasonably be supposed to 
hâve deceived him into thinking that no train was likely to be passing 
at that time. Horan v. Boston & Me. R. R., 183 Fed. 559, 106 C. 
C. A. 535. 

The presumption that Gray stopped, looked, and listened before 
he went upon the track, we think overcome by the circumstances 
shown; thèse being in our opinion such that there could hâve been 
no injury had the injured person taken reasonable précautions for his 
own safety. Tomlinson v. Chicago, etc., Ry. Co., 134 Fed. 233, 67 C. 
C. A. 218; Rollins v. Chicago, etc., Ry. Co., 139 Fed. 639, 71 C. C. A. 
615 ; Wabash, etc., Co. v. De Tar, 141 Fed. 932, 73 C. C. A. 166, 4 
h. R. A. (N. S.) 352. 

Evidence tending to show, as was claimed, that Gray had been 
habitually careful about stopping, looking, and listening when approach- 
ing this crossing on previous occasions, was admitted against the de- 
fendant's objection. In the view we take of the case, we need not 
consider the question of its admissibility. We think it insufficient in 
any event to justify any conclusion that he used due care upon this oc- 
casion. 

Nor can we regard the évidence as sufficient to warrant the Jury in 
finding that there was gross and willful disregard of the rights of oth- 
ers on the railroad's part, such as rendered it liable whether Gray's 
négligence contributed to his injury or not. 

The judgment of the District Court is reversed, and the case is re- 
manded to that court for further proceedings not inconsistent with 
this opinion ; and the plaintiff in error recovers its costs of appeal. 
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3. HOMER FRITCH, Inc., et al. T. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. October 16, 1916.) 

No. 2683. 

1. EsTOPPEL i§=3ll7 — Evidence — Admissibilitt. 

Where plalntiffs claimed that under thelr acceptance of defendant's 
request to exteud the tlme of an option to purchase a vessel, défendant 
was estopped to deny extension of the charter party and the court ruled 
tliiit pluiiililïs need not establish the good falth of their negotlatlons for 
suie to others, évidence of negotiatlons in good faitb is properly excluded. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. § 307; Dec Dig. 
©=117.] 

2. EsToi'PEL ©=>117 — Evidence — Admissibilitt. 

Wliere plalntlffs asserted défendant was estopped to deny that the 
charter party for a vessel was extended, évidence that the extension of 
défendant'» option to purchase deprlved them of Interest on the purchase 
price of the vessel whlch would hâve been realized on sale to others Is 
properly excluded, where there was no évidence that such sale would hâve 
been consummated but for the extension. 

[Ed. Note.— For other cases, see Estoppel, Cent Dig. { 307 ; Dec. Dig. 
<g=117.] 

3. Estoppel <S=»62(2) — Officebs — Acts of Estoppei, 

The rule thut the government Is not estopped by the acts of Its agents 
or officers applies only where such acts are fraudulent, unauthorized, or 
mistaken. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. § 152; Dec. Dig. 

«S=G2(2).] 

On pétition for rehearing. Pétition denied, and former opinion 
afïîrmed. 

For former opinion, see 234 Fed. 608, C. C. A. , 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. [1,2] Tlne plaintiffs complain of the 
conclusion of tliis court that there is "no évidence that the plain- 
tiffs would hâve chartered the vessel or used it, or would hâve donc 
otherwise with it than they did but for the option." It is earnestly 
insisted that the court below excluded évidence, proffered by the plain- 
tiffs, which, if admitted, would hâve shown that this conclusion is 
incorrect. They point to the ruling of the court below on the ques- 
tion propounded by the plaintiffs : 

"Will you State what was the nature of the negotlatlons you then had pend- 
Ing for the sale of the Honier to other parties in the event that the sale to the 
government did not go through." 

This was offered "to show that the parties were acting in absolutely 
good faith, and that they actually did hâve prospects of selling the 
vessel." The court below ruled that they were not required to show 
good faith, and excluded the offered testimony. Again the plain- 

«=sFor other cum «c* gtm* topie t KEY-NUMBER io ail Kty-Numbered Di(uU & Indczw 
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tiffs offered in évidence a "mémorandum" of date September 15, 
1911, which was an option in which, in considération of $1,000 paid 
by the holder thereof, he was given the right to purchase the steamer 
within 15 days after the expiration of tlie government's option, on 
paying therefor $7,000 in cash and executing notes for $27,000, the 
notes to draw interest at 6 per cent. The option further provided 
that if the purchase was not completed within 15 days after notice 
of the government's failure to exercise its option, tlie $1,000 pay- 
ment should be forfeited to the plaintiflfs. It is said that the évi- 
dence so ofïered, if admitted, would hâve shown that the plaintiffs 
were deprived of the interest on $34,000 for 30 days, and were there- 
fore injured in that amount. But the plaintiffs offered no proof that 
the option to purchase was ever carried out, or that the proposed 
purchasers would, but for the government's option, hâve entered into 
an immédiate contract of purchase ; and, although the plaintiffs of- 
fered évidence that during the month of September they had negotia- 
tions with other parties looking toward the sale of the steamer, they did 
not show, or offer to produce, any spécifie évidence that those negotia- 
tions would hâve resulted in a sale, or that the plaintiffs were in any 
way injured by their reliance upon the understanding that the charter 
was extended. In short, it is clear that it was the government's op- 
tion to purchase, which admittedly was extended, which primarily 
prevented any immédiate sale of the steamer, and until that option 
expired the plaintiffs were powerless to sell, and that the supposed 
extension of the charter added nothing to the other obstacle which 
stood in the way of the sale. 

[3] We entertain no doubt of the correctness of our view that 
the plaintiffs hère could only recover in an action upon a showing 
that, relying on their Understanding of the contract, and the defend- 
ant's acquiescence therein, they suffered loss by changing their posi- 
tion to their injury. The rule that the government is not estopped 
by the acts of its agents or officers applies only where such acts were 
fraudulent, unauthorized, or mistaken. Pine River Logging Co. v. 
United States, 186 U. S. 279, 22 Sup. Ct. 920, 46 L. Ed. 1164; White- 
side V. United States, 93 U. S. 247, 256, 23 h. Ed. 882. In this 
case the Secretary of Commerce and Labor was apparently acting 
within the scope of his authority. The rules, governing the con- 
struction and opération of contracts generally, apply to contracts 
entered into by the government. 39 Cyc. 742. In United States v. 
Stinson, 197 U. S. 201, 25 Sup. Ct. 426, 49 L. Ed. 724, the court said: 

"The government is subjected to the same rules respectlng the burden of 
proof, the quantity and character of évidence, the presumptious of law and 
fact, that attend the prosecution of a like action by an iudividual." 

The pétition is denied. 
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COLUMBIA GRAPHOPHONE CO. T. SEAECHLIGHT HORN CO.» 
(Circuit Ctourt of Appeals, Mnth Circuit September 5, 1916.) 
No. 2759. 

1. Patents <g=3l48 — Infkinoement — Estoppei» 

Where the holiîer of two patents for the same subjeet-matter procured a 
reissue of the earller one, and défendant, who infrlnged the second one, 
In no wise changed Its position, such reissue dld not operate to estop the 
holder of the patent from denylng that ail rlghts under the second patent 
passed and became merged in the relssued patent. 

[Ed. Note.— î'or other cases, see Patents, Cent Dig. {{ 200, 221, 222; 
Dec. Dig. <S=»148.] 

2. Patents iS=>82 — Infbingement — Estoppel. 

That complainant the owner of two patents for phonograph homs, 
asserted that one of them was the flrst patent in the fleld and dominated 
the art, does not, where défendant in no wise changed its position, operate 
as an abandonment of rlghts under the second patent, estopping it from 
enjoining defendant's infrlngement thereof. 

[Ed. Note.— For other cases, see Patents, Cent Dig. {$ 105-107; Dec. 
Dig. «=S582.] 

8. Patents <@=3328 — Validitt — Anticipation. 

The Nlelsen patent No. 771,441, for a flower-shaped phonograph hom, 
the body being composed of longitudinally arrangea strlps of métal, pro- 
vided at thelr edges with longitudinal outwardly directed flanges, whereby 
the strips were connected, the body portion of the horn belng provided on 
the outside with longitudinally arranged ribs, held not anticipated by the 
Gersdorfl patent No. 453,798, for an improved funnel, which was constmct- 
ed in a somewhat similar manner at the point where the body connected 
with the nozzle, but was intended to f ulflU a différent purpose ; the mode 
of construction of the hom being to prevent tintinnabulation by decreas- 
Ing vibration, while the construction of the funnel was to render it easlly 
cleaned. 

4. Patents ®=>162 — Infbingemœnt — Estopped. 

That complainant before acqulring the patent which It clalmed was in- 
frlnged, gave it a narrow construction, does not estop complainant from 
asserting a broader construction after acquisition and claiming défend- 
ants infrlngement 

[Ed. Note. — For other cases, see Patents, Cent Dig. { 237; Dec. Dig. 

<S=162.] 

6. Appeal and Ebrob <S=al009(2) — Review — Findinos. 

A flnding by the trial court wlU be deferred to on appeaî, where the 
évidence does not convincingly point to a différent conclusion. 

[Ed. Nota — For other cases, see Appeal and Error, Cent Dig. i 3971; 
Dec. Dig. <3=>1009(2).] 

8. Patents €=s289 — Infbingeuent — Acquiescbnce. 

Though complalnant's predecessor, the owner of the patent Infringed, 
did not take steps to enjoin infrlngement on being infurmed by défendant 
that it would continue to manufacture devices which had been polnted 
out to them as inf rlnglng, yet as défendant did not In any way change its 
position, complainant is not thereunder estopped from enjoining future, 
and recovering for past infrlngement; complalnant's predecessor having 

«EsFor otbtr cmw ■•• uunt tapie A KEY-NUUBEB io ail Kejr-Numbered Digwts & Index» 
•Rehearlng dBuled October 9, 1916. 
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delayed proceedings because of insufflcient funds to carry on a costly litl- 
gatlon. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 467-409; Dec. 
Dlg. <S=j289.] 

Appeal from the District Court of the United States for the Sec- 
ond Division of the Northern District of California; Wm. C. Van 
Fleet, Judge. 

Suit by the Searchlight Horn Company, a corporation, against the 
Columbia Graphophone Company, a corporation. From an interlocu- 
tory decree for complainant, défendant appeals. Affirmed. 

Tlie appellant appoals from an interlocutory decree In a suit upon letters 
patent, Xo. 771,441, issued October 4, 1904, to Peter Nielsen, for a phonograph 
horn. The court below found that Nielsen was the original and first inventer 
of the invention described in the letters patent ; that the said letters patent 
are good and valid as to clalms 2 aud 3 thereof, as to which Infringement was 
aUeged ; that the invention covered by those claims is of value and utillty ; 
that withln six years prior to the commencement of the suit the appellant in- 
frluged said clalms by selling horns for phonographs containing and embodylng 
the Invention described thereln. Thereupon the court enjoined the appellant 
from making, using, or selling any horn containlng the invention described in 
said claims, and referred the case to a master to take an accounting of the 
profits received by the appellant and to assess the damages sustained by the 
appellee by reason of the infringement. The said claims are as foUows: 

"2. A horn for phonographs and similar machines, the body portion of 
which is composed of longitudiually arranged strlps of métal provided at 
their edges with longitudinal outwardy directed flanges whereby said strlps 
are connected and whereby the body portion of the horn is provided on the 
outslde thereof with longitudinally arranged rlbs, said strlps being tapered 
from one end of said ]ioni to the other, substantially as shovvn and described. 

"3. A horn for phonographs and similar Instruments, said horn being larger 
at one end tlian at the other, and tapered In the usual manner, said horn being 
composed of longitudinally arranged strlps secured together at their edges 
and the outer side thereof at the points where said strlps are secured together 
being provided with longitudinal ribs, substantially as shown and described.'' 

C. A. L. Massie, of New York City, and Charles E. Townsend and 
Arne Hoisholt, both of San Francisco, Cal., for appellant. 
John FI. Miller, of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appellant conteiids that claims 2 and 3 were anticipated by the prior 
art, that they represent no patentable invention and hâve no patentable 
utility or novelty, that the court below erred in finding that the ap- 
pellant had infringed said claims, and that the said court erred in not 
sustaining the appellant's plea of lâches. The patent hère involved 
has several times been before this court in controversies with parties 
other than the appellant hère. Sherman Clay & Co. v. Searchlight 
Horn Co., 214 Fed. 86, 130 C. C. A. 562, and Id., 214 Fed. 99, 130 
C. C. A. 575; Pacific Phonograph Co. v, Searchlight Horn Co., 214 
Fed. 257, 130 C. C. A. 627. The first of those cases was brought hère 
upon a writ of error after a jury had found a verdict sustaining the 
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validity of the patent and finding its inf ringement. It is said, however, 
that the présent case présents new parties and new défenses, sustained 
by new évidence. The new défenses are said to be the estoppel of the 
appellee by virtue of its attitude toward the Villy reissue patent, and 
its déclarations concerning the same, the double use of the Gersdorfï 
patent, and the lâches of the appellee. The new évidence is said to 
réfute the theory of the Nielsen horn's advantage in overcoming the 
tintinnabulation and avoiding the vibratory features o£ other horns 
and the metallic sound produced thereby. 

[1,2] The Villy patent, No. 739,954,'^ issued on September 29, 1903, 
was for a folding horn made in tapering sections, and in gênerai shape 
it was sinrilar to the horn in suit. On February 24, 1905, the appel- 
lee's predecessor in interest, the United States Horn Company, ac- 
quired the Nielsen patent, and soon thereafter acquired the Villy 
patent. On October 26, 1905, the United States Horn Company ap- 
plied for a reissue of the Villy patent, and on January 30, 1906, reis- 
sue letters patent, No. 12,442, were granted. On January 4, 1906, 
the appellee purchased from the United States Horn Company both 
the Nielsen and the Villy reissue patents. It is urged that the fact 
that the United States Horn Company applied for and obtained the 
Villy reissue patent, while owning the Nielsen patent, had the effect 
to transfer to the Villy patent ail crédit for the subject-matter defined 
by the claims of the Nielsen patent, and to estop the appellee, the 
assignée of the United States Horn Company, from asserting the con- 
trary. 

Estoppel is also claimed from the fact that the appellee, after ac- 
quiring the Nielsen patent, issued a circular in which it said, "Ail 
of the so-called flower horns made by our aforesaid competitors are 
flagrant infringements of said patents" (that is, of the Villy reissue pat- 
ent and the Nielsen patent), and the fact that the appellee affixed to 
the métal horns which it sold the patent dates of both those patents, 
and in a letter asserted the Villy folding horn to be "acoustically the 
most perfect horn," and in another letter asserted that "the Nielsen 
patent and the Villy reissue patent are the earliest flower horn pat- 
ents." We are unable to discover in any of thèse features of the évi- 
dence ground of estoppel against the appellee. The statement that ail 
other flower horns were flagrant infringements of the two patents 
which the appellee owned may fairly be interpreted as meaning that 
some of the competing horns infringed one and some infringed another 
of the two patents. The statement that the Villy horn was acousti- 
cally the most perfect horn may bave been true, and yet that fact could 
hâve no bearing upon the appellee's right to maintain the présent suit; 
and the statement that the Nielsen patent and the Villy reissue patent 
are the earliest flower horn patents contains no élément of estoppel. 

The final answer to ail thèse alleged matters of estoppel is that it 
is not shown that the appellant at any time relied upon any of the 
said statements, or was misled thereby, or acted thereon to its disad- 
vantage or otherwise. Nor can the acts and déclarations of the ap- 
pellee or its predecessors in interest be construed as an abandonment 
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or relinquîshment to the public of any of the features of the Nielsen 
patent. It would hâve been no défense to the appellant if, indeed, the 
appellee had, as the appellant claims, asserted that Yilly's was the 
first patent for a "flower" horn, that it was a patent for a métal horn, 
and that it, rather than Nielsen's, dominated the art. That attitude 
of the appellee to its patents, if proven, would not hâve afïected its 
rights in the présent suit, in the absence of a showing that the appel- 
lant was misled or injured thereby. 

[3] We find no merit in the contention that the appellee's patent 
is anticipated by the patent to Gersdorff, of June 9, 1891, No. 453,798. 
That was a patent for an improved funnel, the claims of which 
had to do only with certain attachments, a strainer and a ventilating 
device. For the purpose of constructing the funnel so that it could 
be easily cleaned, it was made preferably without a transverse joint 
at the juncture of the body thereof with the nozzle, but was made 
slightly tapering at that point, and this resuit was attained by making 
the funnel of three longitudinal parts, the sections being united along 
their side edges by bending the same to form fl anges and interlocking 
and soldering the flanges together, "thus f qrming longitudinal seams" ; 
but in the nozzle, which was triangular in shape, the sections were 
united by soldering, instead of interlocking, thus forming continuons 
smooth seams. In other words, the inventor adopted the best avail- 
able means for attaching together the three pièces of métal which 
formed the funnel. Above the nozzle, where a smooth surface was 
unimportant, they were fastened together in the simplest method 
known to the tinner's art, while in the nozzle, in which it was desired 
to secure a smooth surface, the joints were soldered. There was 
nothing in ail this to suggest the Nielsen phonograph horn, the central 
thought of the inventor of which was to produce by means of exterior 
ribs a résistance to vibration, which it was believed, and as witnesses 
maintain, interfered with the transmission of sound from the phono- 
graph. 

[4] Also without merit is the contention that the appellee should 
be denied an injunction because of its former attitude toward a cer- 
tain horn called in the record the "parabolic" horn, which it was 
selling before it purchased the Nielsen patent. That was a knock- 
down horn, made in four sections, fastened together by screws, so 
that it could be taken apart and its pièces packed away. When the 
parts were assembled the horn was fluted and flower-shaped, and bore 
some resemblance to the Nielsen horn, with the exception that the 
longitudinal strips were not tapered outwardly only, but were tapered 
both inwardly and outwardly. The fact that the appellee placed this 
horn on the market, claiming it to be différent from any other horn, 
may, indeed, as the appellant contends, serve to show the very lim- 
ited construction which the appellee placed upon the Nielsen patent 
before it bought it. But if the appellee entertained that opinion at 
that time, it is not thereby estopped to présent to the court at this 
time its view of the extent and scope of the Nielsen patent. 

[5] The appellant in its answer alleged that the patent in suit is 



COLUMBIA GRAPHOPHONE CO. V. SEARCHLIGHT HOBN CO. 139 

without utility, and that a horn constriicted in conformity therewith 
présents no acoustical advantage whatever over the ordinary and well- 
known horns of the same dimensions. Much testimony was adduced 
to sustain tiiat défense. There was also much testimony to the con- 
trar^" — testimony tending to prove that the Nielsen horn would do 
away with the mechanical, vibratory, metalUc sound usually produced 
in the opération of such machines. The decree of the court below 
comes to us supportcd by the iinding of that court that the invention 
protected by claims 2 and 3 is of "value and utiUty,'' which means 
that the court below found against the appellant on the particular dé- 
fense so pleaded. While it may be true, as the appellant contends, 
that the marked success and gênerai use of the Nielsen horn is owing 
to its graceful shape and artistic appearance, rather than to any acous- 
tical advantage which it possesses, the évidence does not convincingly 
point to that conclusion, and therefore, under the well-settled rule, 
we are not justified in disturbing the finding of the court below. 

[6] In the answer it was alleged that the appellant had purchased 
f rom others ail the horns it had dealt in ; that prior to 1906, and 
continuously ever since, Hawthorne & Shebele and other métal man- 
ufacturers had openly and notoriously made and sold such horns; 
that the appellant, together with the Victor Company and the Edison 
Company, had openly and notoriously used and sold the same; and 
that the appellee and its predecessor in interest, who had full knowl- 
edge of said acts, made no protest, except that in 1906, the appellee's 
predecessor notified Hawthorne & Shebele and the Victor Company 
that they had infringed, to which they replied that the patent was in- 
valid, and that they would continue their manufacture. The answer 
alleged that, in view of those facts, the appellant had been led to 
believe, and was justified in believing, that its vendors had the right 
to manufacture said horns and sell the same, and that, relying on 
the conduct of the appellee and its predecessor in interest, and their 
acquiescence in the said acts of others, the appellant was induced 
to expend large sums of money in acquiring for the benefit of its 
customers the horns understood now to be complained of. Where- 
fore the appellant alleged that the maintenance of the présent suit 
is contrary to equity and good conscience. In brief, the answer al- 
leged that because the appellee knew of the alleged infringement, 
and, when the appellant and others refused to desist from infringe- 
ment, it failed to bring a suit to enjoin further infringement, and 
because the appellant continued to buy and sell infringing horns, the 
présent suit is barred by the appellee's lâches. 

Other than the fact that the appellant continued to buy and sell 
the horns, and continued to deny the validity of the appellee's patent, 
there is no évidence in the case that the appellant relied upon the 
conduct of the appellee and its predecessor in interest, or was thereby 
induced to expend money, to its in jury, or to change its position for 
the worse. It does not follow, from the allégation that the appellant 
expended large sums of money in buying horns which it sold to its 
customers, that the horns were not sold to customers at such a price 
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as to yield a profit to the appellant, even after it shall hâve paid 
royalties thereon to the appellee. There is nothing in the défense 
so pleaded which requires considération, except the question whether 
the delay in bringing the suit amounts to lâches which should bar the 
appellee. It was stipulated between the parties hereto that withiil six 
years prior to the commencement of this suit the appellant sold the 
horns which were alleged to infringe the appellee's patent, and it was 
in évidence that as early as 1906 the appellee's predecessor in interest 
notified the appellant and the manufacturers named in the answer 
of their claim that their rights in the Nielsen horn were being in- 
fringed, and that ail of those companies so notified denied the in- 
fringement and denied the validity of the Nielsen patent, and said 
that the owners of the patent "would hâve to go to the courts be- 
fore any particular one would stop making the horn." There was 
évidence, and it was not controverted, that the appellee's predecessors 
were without the necessary funds to commence litigation, that the 
expense of htigation would hâve been very great, and that it was not 
until April, 1910, that tliey placed the matter in the hands of an 
attorney, who brought the first suit early in 1911. In short, large 
and powerful manufacturers were infringing the device, and the 
owner of the patent was without funds to carry on an expensive 
litigation. But the owner's delay was accompanied by no act to in- 
duce the appellant to believe that its infringement was acquiesced 
in, and by no act amounting to estoppel. The bare fact that the 
appellant and others, with full knowledge of the appellee's claim, 
trespassed with impunity on the rights of the appellee for years, is 
no défense to a suit for an injunction and an accounting for the tres- 
passes. Taylor v. Sawyer Spindle Co., 75 Fed. 301, 22 C. C. A. 
203; Ide v. Trorlicht, Duncker & Renard Carpet Co., 115 Fed. 137, 
53 C. C. A. 341 ; Empire Cream Separator Co. v. Sears, Roebuck & 
Co. (C. C.) 157 Fed. 238; Valvona-Marchiony Co. v. Marchiony (D. 
C.) 207 Fed. 386; Davis v. A. H. Reid Creamery & Dairy Supply Co. 
(C. C.) 187 Fed. 157; Benthall Mach. Co. v. National Mach. Corpora- 
tion (D. C.) 222 Fed. 918; Drum v. Turner, 219 Fed. 188, 135 C. C. 
A. 74. 

We find no error. The decree is affirmed. 
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SENECA CAMERA MFG. CO. v. GUNDLACH-MANHATTAN OPTICAL CO. 
(District Court, W. D. New York. September 6, 1916.) 

1. Patents <S=174 — Claims — Co?fSTiîTJcïio.\. 

The Inventer of a new and useful device, simpler, cheaper, and more 
efficient than any previous device in tliat art, Is eutitled to liave the claims 
of his patent interpreted so as to alïord protection from infrlngement by 
colorable altérations or mère changes in forni, which do not operate difEer- 
ently, or achieve a différent resuit. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 249; Dec. Dlg. 
®=»174.] 

2. Patents ©=234 — Infri^gement — What Constitutes. 

The Goddard patent, No. 801,078, for a clamplng device for lens fronts 
for caméras, belng a comblnation, with a lens front having an extension 
provided with slots, of a clamplng device adapted to clamp and hold the 
lens front in adjusted position on the runway or guide of the caméra bed, 
heM infrlnged by défendants device, manufactured under the Miller 
patent, No. 1,042,023, which was a mère colorable altération of com- 
plainant's device, using the same principles to achieve the same resuit. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 370, 381; Dec. 
Dig. <g=>234.] 

In Equity. Bill by the Seneca Caméra Manufacturing Company 
against the Gundlach-Manhattan Optical Company. Decree for com- 
plainant. 

Havens & Havens, of Rochester, N. Y. (James L. Norris, Clarence 
A. Bateman, and John S. Powers, ail of Washington, D. C, of coun- 
sel), for complainant. 

Frank Keiper, of Rochester, N. Y., for défendant. 

HAZEL, District Judge. This is an action for infrlngement of let- 
ters patent No. 801,078, dated October 3, 1905, and granted to 
Joseph Goddard, for a clamping device for lens fronts for caméras, 
and the principal défense is noninfringement. The patent bas three 
claims, but claim 1 only is in issue. It reads as foUows: 

"1. In a caméra, the comblnation with a lens front having an extension pro- 
vided with slots, of a clamplng device adapted to clamp and hold the lens 
front in adjusted position upon the runway or guide of the caméra bed, sald 
clamplng device comprislng a pair of clamplng fingers fulcrumed In the slots 
of the extension of the lens front and having hooklike portions adapted to 
engage the runway or guide, and lever or grasping portions exposed for manip- 
ulation, and a spring interposed between said clamping fingers and adapted au- 
tomatically to cause the hooklike engaging portions of sald fingers to engage 
the runway or guide." 

The claim is fairly descriptive of the invention; the various élé- 
ments being combined to coact and co-operate to achieve the desired 
resuit. 

[1, 2] Although the patentée has not made a generic invention, he 
has, nevertheless, as shown by the record, made a distinct improve- 
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ment upon lens fronts for caméras by making them adjustable toward 
or away from the plate or film, thereby securing greater accuracy in 
focusing, and making it possible to retain them in the proper plane 
while pictures are being taken. The patentée has invented, as stated 
in the spécification, a simple, economical, and efficient clamping de- 
vice — simpler, cheaper, and more efficient, I think, than the clamping 
devices for caméra lens fronts of the prior art. The claim is there- 
fore entitled to an interprétation of such fair scope as will protect it 
from infringement by colorable altérations, or from change of form 
which does not operate differently or achieve a différent resuit. 

But the défendant insists that the characteristic feature of the in- 
vention is the spring lever arranged above the èase plate 5 (see spécifi- 
cation and drawings) and interposed between the finger portions 10, 
and it is argued that the patent is limited to a lever placed above 
the spring of the base plates to enable the bent portions of the levers 
to draw the base down on the runway, guide, or track from below, 
using the outer walls of the slot 6 as fulcrums, and using the inner 
walls as fulcrums vv^hen the lever 10 is pressed against the spring; 
that, as défendant in its construction does not use long, narrow, open- 
ings or slots of the kind which permit play to the levers, and as the 
particular openings in its base plate are incapable of functioning in 
the same way as in complainant's patent, infringement is avoided. 
But I think this would be viewing the invention too narrowly. The 
new results achieved by the patentée herein were due, not only to the 
interposition of the spring between the levers, but to the combina- 
tion of the clamping means with the lens front and their coaction 
with the runway or guide. The parallel slots, the clamping fingers, 
and the spring interposed between them comprise, I think, the prin- 
cipal features of complainant's invention. By their adaptation, as 
described in the spécification, the clamping levers were fulcrumed in 
the slots, and the grasping lever firmly positioned above the lens 
front extension while the runway or guide engaged the clamping por- 
tion, and thus under the spring action between the levers the latter 
was caused to grip and release the runway for sliding or moving the 
lens front forward or backward to any desired position and holding 
it there firmly, without its being in any way tilted or put out of the 
focal plane. 

None of the prior patents to Gibbs, Brownell, Hutchings or Case 
discloses or even suggests a combination or arrangement of éléments 
for attaining the resuit in question. The various éléments were old, 
perhaps, one or more being found in différent prior caméra structures 
or other devices; but in none are contained the combination and 
arrangement of parts in suit. We are concerned hère with a com- 
bination producing a novel and useful resuit, as distinguished from 
a mère assemblage of old éléments functioning separately, and with- 
out achieving a resuit that is attainable only by combined action and 
opération. It is therefore entirely immaterial that one or more, or 
even ail, of the éléments of complainant's patent were known or sep- 
arately used in connection with other lens fronts. 
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The daim in controversy is no doubt embodied in defendant's con- 
struction, which has a lens front with an extension provided with 
openings or slots, a clamping device for clamping the track or guide 
and holding the lens in adjusted position upon it. The clamping de- 
vice is provided with clamping fingers, is fulcrumed midway of its 
length in openings or slots, and has a hooklike portion below the ex- 
tension for engaging the runway or guide, while the grasping lever, 
as in complainant's patent, extends upward above the . extension for 
moving the lens front forward or backward on the runway. More- 
over, in defendant's adaption there is a spring positioned between the 
clamping device, which is arranged automatically to cause the hook- 
like portion 8 (see spécification, Miller patent) of the clamping fingers 
to engage the edges of the runway for holding the lens front in the 
adjusted position. 

There was much discussion as to whether the spring of defendant's 
device was interposed between the clamping fingers, and whether 
the base extension was provided with slots within the proper meaning 
of those terms; but I think the claim in controversy should not be 
construed so ilHberally as to enable the défendant to avoid the pat- 
ent by merely reversing the arrangement of the spring, or by placing 
it under the base plate, instead of interposing a Ù-shaped spring be- 
tween the clamping fingers and above the base plates, as in complain- 
ant's patent, nor by cutting a rectangular or square portion out of 
the base plate or forward extension of the lens in lieu of the narrow 
parallel slots, or by making the forward extension of the plate in two 
pièces, instead of in one pièce. While the narrow slots of the God- 
dard patent function to fulcrum the clamping fingers, they also serve 
the purpose of holding them firmly in position, thus per'forming the 
double function of clamping the lens front to the guide or runway 
and maintaining it in true alignment with the focal plane. Although 
defendant's construction is somewhat différent, it nevertheless con- 
tains ail the essential éléments of the combination in suit, coacting 
and operating in substantially the same way as in complainant's, and 
achieving the same resuit. Infringement is not avoided by arranging 
a central plate on the base plate extension, for then the clamping 
fingers are, in my judgment, fulcrumed in slots or openings, and are 
caused to perform the functions of the clamping fingers of the God- 
dard patent in suit. 

Défendant attaches importance to the grant of Miller patent. No. 
1,042,023, in évidence, under which its lens fronts are manufactured ; 
but, assuming such patent valid for certain spécifie features, it must 
nevertheless be considered as subordinate to complainant's patent in 
suit, and is therefore immaterial on the question of infringement. 
Ryder v. Schlichter, 126 Fed. 487, 61 C. C. A. 469; Herman v. Youngs- 
town Car Mfg. Co., 191 Fed. 579, 112 C. C. A. 185. 

Claim 1, under considération, is held valid and infringed by the 
lens fronts made and sold by the défendant company. A decree for 
infringement and an accounting may be entered, with costs. 
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UNITED STATES DRAINAGE CO. v. MANAHAN. 

(District Court, D. New Jersey. October 11, 1916.) 

No. 418. 

1. WlTNESSES <@=>324 IMPEACHMENT — RiGHT TO IMPEACH. 

Where complainant called défendant as its own wltness, it thereby 

estopped Itself from contending that défendant was unwortliy of crédit. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dlg. § 10Ô7 ; Dec. Dig. 

2. Patents €=3328 — Validity — Priok Art. 

Patent No. 962,723, for an auxiliary tool for use in connection witli 
spades, intended to provide a devlce which wlll facllitate tlie removlng of 
sods from trenches, particularly in marsh lands, held, In view of the prlor 
art and common usage, to be Invalid for want of invention, and also not 
to be infringed. 

In Equity. Suit by the United States Drainage Company against 
Jesse P. Manahan. Bill dismissed. 

Munn & Munn, of New York City, for complainant. 
Francis C. Lowthorp, of Trenton, N. J., for défendant. 

ORR, District Judge. This is an ordinary patent suit. The plaintifï 
is a corporation and citizen of the state of New York. The défend- 
ant is a citizen of the state of New Jersey. The parties are competi- 
tors in taking contracts for the drainage of marsh lands. The work 
done by them has been largely in the state of New Jersey, in connec- 
tion with the efforts of the local authorities to destroy, or diminish, 
at least, the mosquito pest. 

[1, 2] The plaintifï is the owner of United States letters patent No. 
962,723, for an auxiliary tool for use in connection with spades, is- 
sued on June 28, 1910, to Edwin M. Skinner, whose original applica- 
tion for such patent was fîled Jan. 30, 1908. The plaintiff charges the 
défendant with infringing two claims of the said patent. The défend- 
ant dénies the validity of the patent in view of the prior art, and of 
course dénies infringement thereof. 

In the spécifications the patentée states as follows: 

"My invention relates to an auxiliary tool for use in connection with spades, 
and has for its ob.iect to provide a devlce wlilch will facllitate the removlng 
of sods from a. trench. In digging tronches, particularly in meadows and 
marsh lands, as the spade is moved to reniove the sod, a vacuum tends to 
form between the spade and the transverse wall of the trench. Unless this 
vacuum is destroyed, it Is almost Impossible to remove the sod, and my in- 
vention is particularly intended to overcome and destroy such vacuum." 

After a description of the drawings annexed to the patent the pat- 
entée further states : 

"In digging trenches in meadows or marsh lands, as the blade of the shovei 
is moved In the arc of a clrcle to remove the sod, a vacuum is produced l)e- 
tween the back of the spade and the transverse wall of the trench, which, as 
before stated, must be destroyed before the sod can be easlly removed from 
the trench. In opération the shovei or spade is flrst forced iuto the ground un- 
til the blade has been completely Imbedded therein, after which the shovei or 
spade is toreeti away from the worliman, looseuing the sod and thus leaving a 
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space between the latéral or transverse wall of the trench aud the rear face 
of the blade of the shovel. Into this space my auxiliary tool or venting device 
is introduced, after which the handle of the spade is again drawn toward the 
workman, and then forced in the arc of a circle, and the sod is easlly lifted 
from the trench. The auxiliary tool or venting device during thls opération 
forms a bearing for the shovel, so that the rear face of the shovel blade is 
maintained ont of contact with the transverse wall of the trench. The air 
rushes into the space between the said rear face of the blade and the said 
latéral wall of the trench, and also through the grooves or channels D In the 
opposite faces of the auxiliary tool, so that any vacuum which may be formed 
is readily destroyed." 

The daims involved are as follows : 

"1. In combination with a tool for digging trenches, a removable venting 
device adapted for insertion at the rear of said tool. 

"2. In combination with a tool for diggitig trenches, a removable back bar 
adapted for insertion at the rear of said tool." 

In view of the state of the prior art, each of said claims is invalid 
for want of invention. No particular kind of tool for digging trenches 
is required by the patent. Prior pubhcations in the prior art show a 
variety of spades and trenching tools adapted for the digging of trench- 
es. In an article on Agriculture in the ninth édition of the Encyclo- 
psedia Britannica, published in 1889, the drainage of lands receives a 
great deal of attention, and some of the tools then used for that pur- 
pose are illustrated. While they are not like the tools indicated by 
the drawings of the patent in suit, yet their différence from the ordi- 
nary spade indicates that the person engaged in draining would use 
such form of trenching tool as would best accomplish his purpose. 
Any person who bas used even an ordinary spade in wet sod and 
earth remarks a greater difficulty in such use of the spade than in 
dry sod and earth. Such différence, which is due to suction or lack 
of fulcrum, does not worry the user of the tool. None can be so ig- 
norant as not to know that the soft, moist earth and sod immediately 
back of the spade or tool does not give him sufficient leverage to raise 
the spade with its load. The insertion of a barrel stave or any other 
suitable pièce of wood will afford a firmer rest for the back of the 
spade, and enable the user to raise the load on the spade more easily. 

This is ail that the patentée has accomplished in this case. He calls 
his device, which is inserted at the rear of the tool and which affords 
leverage, a "venting device." Such terminology should not give him 
a monopoly of a simple device, which the évidence discloses had been 
in use long prior to his application. The inventive faculty was not 
required in effectins; the combination of the claims. There was no new 
or original idea disclosed by him. 

This court is not unmindful of the scrutiny required of paroi évi- 
dence of prior use ofîered to overcome the presumption arising from 
the issuance of a patent. The évidence in this case must be held to 
hâve reached the standard required, and the effect intended, for the 
following reasons : 

First. The use of a pièce of wood or stone inserted back of the 
spade for purposes of leverage is the natural and probable thing which 
236 F.— 10 
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any man would do to enable him to remove the wet earth from the 
ditch. 

Second. A great number of witnesses testified clearly and positively 
to early uses of such combination long prior to the date of the pat- 
ent. 

Third. The times and places of such uses were clearly stated, and 
the names and résidences of persons in being who were not called, 
and yet who could testify with respect to such uses were stated with 
such clearness that the plaintifï upon rebuttal should hâve been able 
to offer some satisfactory proof to the contrary, if defendant's wit- 
nesses were not reliable. 

Fourth. The plaintiff called as its own witness the défendant, and 
thereby estopped itself from contending that the défendant was un- 
worthy of crédit. Dravo v. Fabel, 132 U. S. 487, 10 Sup. Ct. 170, 33 
L,. Ed. 421. The two claims, therefore, of the patent in suit, are in- 
valid. 

With respect to infringement, the défendant does not use a vent- 
ing device like that described in the patent. He uses, when necessary, 
a device consisting of a pointed pièce of wood upon which a cross- 
piece is laid. The cross-piece prevents the pièce of wood which is 
placed back of the spade from falling into the trench, and at the same 
lime affords some leverage in the use of the dredging tool. Even if 
the patent should be narrowly construed and limited to the particular 
^'venting tool" or "back bar" described therein, the défendant could 
not be held as an infringer. 

The bill must be dismissed, at the cost of the plaintiff. 



In re SCHWARZ. 
(District Court, E. D. Pennsylvanla. October 13, 1916.) 

1. Aliens i®=»68 — Naturalization — ^Déclaration of Intention — Amendment. 

Déclarations of Intention to become a citizen, belng confided by act of 
Congress to the custody of the clerk of the District Court, are part of 
the records of the court and may, as other such records, be amended. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145 ; Dec. Dig. 
<g=>68.] 

2. Aliens <S=5»68 — Natuealization — Déclaration op Intention — Amendment 

— Evidence. 

As no record of the court should be changed unless the fact of error as 
it stands clearly appears, and the state of the record as it should be has 
been shown with llke clearness, a déclaration of an alien's Intention to 
become a. citizen cannot be amended as to the name, merely on the alien's 
testimony that owing to his lack of knowledge of English his name was 
not properly written and he did not dlscover the mlstake. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145 ; Dec. Dig. 
®=368.] 

®35For other cases see same toDic & KKY-NUMBER In ail Key-Numbered Dlgeats & indexes 
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In the matter of the application of Karl Schwarz for naturalization. 
Sur pétition to amend déclaration of intention. Leave to amend de- 
nied. 

Robert S. Shaw, of Philadelphia, Pa., for petitioner. 
Thomas B. Shoemaker, Chief Naturalization Examiner, of Phila- 
delphia, Pa., opposed. 

DICKINSON, District Judge. The applicant is found to hâve com- 
plied with ail the précèdent conditions of admission to citizenship, ex- 
cept that he was not able to show the required preliminary déclaration 
of intention to become a citizen. He met this with the explanation 
that he had in fact duly filed such a déclaration, but through an error 
the name of Charles Summer was written as the signatory instead of 
his proper name, Karl Schwarz, and that the error was due to his then 
inability to read or write English characters, and he afiîxed his mark, 
supposing he was affixing it to his own name and not to the name 
there written. 

To make this explanation effective, he now files his pétition to hâve 
the déclaration amended. 

This application meets objection based on two grounds: One, the 
absence of power in the court to allow the amendment; and, the other, 
that the proofs of error are not sufficient to move the court to make 
the amendment assuming that it possessed the power to do so. 

[1] The view advanced in support of the first ground of objec- 
tion is that déclarations of intention are no part of the records of this 
court, but are confided by the act of Congress to the custody of the 
clerk of the court as they might hâve been intrusted to any other United 
States officiai, and the mère coïncidence that the designated custodian 
is also clerk of the court does not make the papers a court record. 
Any discussion of this question is uncalled for and out of place be- 
cause it has already been determined, and we will follow the ruling as 
made. 

[2] Respecting the second question, no record of the court should 
be changed unless the fact of error in the record as it stands clearly 
appears, and the state of the record as it should be has been shown 
with like cleamess. The inconvenience to which an individual may 
be subjected is overbome by the wisdom of the gênerai rule and the 
necessity for complying with it. 

The record asked to be changed was made March 14, 1911. The 
évidence we hâve on which to change it is the statemeht of the appli- 
cant himself. The question presented in such a case is not one of the 
truth or sincerity of the applicant, but whether it is a wise or safe 
rule to change a record without requiring at least as high a measure 
of proof as would be required to reform any writing. Inconvenience 
to the applicant is to be regretted, but this conséquence cannot be 
avoided. 

Leave to amend is, accordingly, refused. 
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LOUISVILLB & N. R. CO. et al. v. WRIGHT, Comptroller General. 

(District Court, N. D. Georgia. October 7, 1916.) 

Taxation <®=98 — Properties — Situs. 

A Georgia corporation executed a lease of ail its property, which re- 
qulred the lessee, in order to guarantee performance, to deposlt in such 
place and manner as the président of the lessor corporation might designate 
$1,000,000 in bonds, the securlty, though substitution of securities might 
be made, to be at ail times kept on deposit. The lease was assigned to 
complainants, two railroad companies, and they operated the demised 
railroad property. The reqxiired bonds were deposited in New York. 
Belcb, in view of the purpose of the requirement, and despite the fact that 
complainant corporations operated the demised property under a name 
Kimilar to that of the lessor. the bonds deposited in New York had no 
situs in the state of Georgia for taxation, on the theory that they constl- 
tuted capital invested In the demised property. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 196-198, 200; 
Dec. Dig. <S=»98.] 

In Equity. Bill by the Louisville & Nashville Railroad Company 
and another against William A. Wright, Comptroller General. In- 
junction granted as prayed. 

See, also, 199 Fed. 454. 

Jos. B. Cumming and Cumming & Hull, ail of Augusta, Ga., and 
Alex. C. King, and King & Spalding, ail of Atlanta, Ga., for complain- 
ants. 

Clifford Walker, Atty. Ge'n., Pierce Bros., of Augusta, Ga., and 
George Westmoreland, of Atlanta, Ga., for défendant. 

NEWMAN, District Judge. This is a bill in equity filed by the 
Louis ville & Nashville Railroad Company, a corporation created, or- 
ganized, and existing under the laws of the state of Kentucky, and 
the Atlantic Coast Line Railroad Company, a corporation created, or- 
ganized, and existing under the laws of the state of South Carolina, 
against William A. Wright, comptroller gênerai of the state of Georgia, 
seeking to restrain the said comptroller gênerai from seeking further 
to collect certain taxes from the two complainant corporations. 

In 1881 the Georgia Railroad & Banking Company, a Georgia cor- 
poration, executed a lease to William M. Wadley, in which it leased 
for a term of .99 years ail of its property. This lease contained the 
f ollowing provisions : 

"In order to guarantee the performance of the agreements and covenants 
herelnbefore made by the party of the second part, said party of the second 
part further covenants for hlmself and assigns to deposlt, in such place and 
such manner as the président of the party of the first part may designate, one 
million dollars in bonds of the United States or in other bonds of equal 
value, said deposit to be kept up to the clear market value of one million dol- 
lars. Provided, the said party of the second part, and his assigns, shall hâve 
the privilège of coUecting for his or their own beneflt the income of said 
bonds and of changing the kind of bonds from time to time and substituting 
for bonds other and différent securlty, provided such other and différent securi- 

iS — '"'"'• other cases lee same toplc & KEY-NUMBKR in ail Key-Numbered Dtgests & Indexes 
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ty be flrst approved by the party of tlie flrst part; also covenants for him- 
self and assigns tliat his and their lepil rights and privilèges under tliis in- 
deuture shall be so preserved liy him tliat the deposit of one million dollars 
as security for tlie due and faitliful ijerformanc'e of the ternis and conditions 
of this indenture shall romain and continue j-o subject duriug the entire terui 
of said lease, without iuipediment or emharrassnient growing out of the dis- 
tribution or want of reiiresentation of the estate of the party of the second 
part, or any of his assigns; and that it is the true meaning of thèse présents 
that said d'eposits of seturity shall at ail finies reuiain as a guaranty for the 
covenants of this indenture, and liable to any proceeding at law or in equity 
to enforce the rights of the party of the first part, without let, hindrance or 
delay on acconnt of tlie death of the party of the first part, or any of his 
assigns, testate or intestate, and that the death of the party of the first part, 
or any of his assigns, testate or intestate, or the failure of any of the légal 
représentatives of his or their estate, shall be no excuse whatever for the 
performance or nonperformance of any of the covenants or agreements of 
the party of the second part." 

Shortly after the exécution of this lease William M. Wadley trans- 
ferred the same to the lyOïiisville & Nashville Railroad Company, and 
it in turn, in 1899, transferred a half interest to the Atlantic Coast 
Line Railroad Company. Thereupon the Atlantic Coast Line Rail- 
road Company and the Louisville & Nashville Railroad Company 
deposited bonds amounting to $1,075,000 with the Farmers' Loan & 
Trust Company of New York, a corporation of that state. Thèse 
bonds were so deposited in compliance with the provision of the con- 
tract which has been quoted above ; that is, for the purpose of 
guaranteeing the faithful performance on the part of the lessees of 
the agreements and covenants made in the contracts. 

The comptroller gênerai of the state of Georgia, in November, 
1915, demanded of thèse lessees a return of this property, that is, 
the $1,075,000, for taxation. Upon their refusai to make such re- 
turn he assessed the $1,075,000 of bonds for taxation at their face 
value against complainants, the lessees of the Georgia Railroad & 
Banking Company with headquarters at Augusta, Ga. 

The old Georgia Railroad & Banking Company is now being op- 
erated by the lessees using the trade-name of the Georgia Railroad 
in carrying on the business of said railroad. Thèse railroads, as 
lessees, hâve made annual returns to the Railroad Commission of 
Georgia and to the comptroller gênerai of Georgia, of certain prop- 
erty for taxation in the name of "Georgia Railroad, lessee organiza- 
tion." 

The question in the case is whether or not this property, thèse 
bonds so placed with the Farmers' Loan & Trust Company of New 
York, hâve a situs in Georgia for taxation. Counsel for the comp- 
troller gênerai rely on the case of Scottish Union & Nat. Ins. Co. v. 
Bowland, 196 U. S. 611, 25 Sup. Ct. 345, 49 h. Ed. 619. What was 
decided in that case can, I think, be gathered from the first head- 
note, which is as follows: 

"While technically municipal bonds, deposited vfith the Insurance Commls- 
sloner under the lavtfs of Ohio, regulatlng the right of foreign companies to do 
business within the state, are investments in bonds, they are also a part of 
the capital stock of the company invested In Ohio and required to be so 
invested for the security of domestic policy holders, and for the purposes of 
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taxation to be considered as part of the capital stock of the company and' 
included within the statutory définition of Personal property required to be 
returned by forelgn and domestlc corporations for taxation." 

I do not consider this case an authority upholding the action of 
the comptroller gênerai in the présent instance, because the case cited 
deals with securities placed by the insurance company in Ohio for 
the better securing of the policy holders of the company in that state. 
The securities were physically in the state of Ohio, and were held to 
be a part of the capital of the company employed in its business in 
that state. 

The contention hère by counsel for the comptroller gênerai is that 
the bonds deposited with the trust company in New York in compli- 
ance with this contract, and for the purpose of securing its per- 
formance, are capital invested in Georgia on which the lessees operate 
in Georgia. This I understand to be their contention, that while the 
bonds are physically in the state of New York, they are constructively 
in the state of Georgia, and a part of the capital with which thèse 
lessees transact their business. I do not understand this case of the 
Scottish Union & Nat. Ins. Co. v. Bowland, nor the case subsequently 
decided by the Suprême Court, Metropolitan Life Ins. Co. v. New 
Orléans, 205 U. S. 395, 27 Sup. Ct. 499, 51 L. Ed. 853, also cited 
for the défendant, nor the case of Western Assur. Co. of Toronto 
V. Halliday, by the Circuit Court of Appeals, Sixth Circuit, 126 Fed. 
257, 61 C. C. A. 271, or any of the other cases cited hère, to be au- 
thority for the position taken that thèse bonds, physically in New 
York, and the property, one half of the Louisville & Nashville Rail- 
road Company of Kentucky and the other half of the Atlantic Coast 
lyine Railroad Company of South Carolina, are in the state of Georgia 
for the purpose of taxation. They were placed in the hands of the 
Farmers' L,oan & Trust Company to be held as security for the faith- 
ful performance of their contract with the Georgia Railroad & Bank- 
ing Company. They are not capital invested in the business carried 
on by the lessee companies in Georgia, but they are security for their 
compliance with their contract to carry on the business of the rail- 
road company and to pay the rental. It seems to me that the posi- 
tion in which thèse bonds stand, deposited by the two complainant 
companies as security for their contract, is entirely diflferent from 
that of the securities and obligations in the three cases to which I 
hâve referred. The situs of securities like thèse, for the purpose of 
taxation, folio ws, as a gênerai rule, the résidents of the owner, and 
it requires an entirely différent status from that which exists hère to 
change the rule and make them taxable elsewhere. 

It is contended for the comptroller gênerai hère that the effect of 
the transaction between the two lessee railroad companies is to create 
a partnership between the two, doing business in Georgia under the 
name of the Georgia Railroad. On the other hand, it is contended 
that they are merely tenants in common of the property of the 
Georgia Railroad & Banking Company. I do not think it is very 
material hère which contention is correct. It is sufficient to say that, 
whiether it is a partnership, or whether they hâve become, by the con- 
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tract, tenants in common, the bonds deposited with the trust Com- 
pany in New York to secure, on their part, the faithful performance 
of the lease do not become a part of the capital with which they 
transact their business in Georgia. They were a prerequisite to the 
undertaking to transact business hère, and not a part of the capital 
which entei-ed into the business, or a part of the capital with which 
it has been carried on. 

The use by the lessee companies of the name "Georgia Railroad," 
in the opération of the railroad in Georgia is merely the adoption of 
this as a trade-name, and in no way affects, it seems to me, the lia- 
bility of thèse securities in New York for taxation hère. Neither 
does the return under the name of the "Georgia Railroad" to the 
Railroad Commission of Georgia, or the return to the comptroUer 
gênerai of money unquestionably liable for taxation, aiïect the ques- 
tion hère. 

My conclusion is that the bonds of thèse two companies, placed as 
they hâve been, are not subject to taxation in Georgia ; consequently 
the complainants are entitled to an injunction, and the same will be 
granted as prayed. 



WALTER M. STKPPAOHER & BRO., Inc. v. KARE. 

(District Court, E. D. Pennsylvania. Oetober 13, 1916.) 

No. 1381. 

1. Teade-Makks and Trade-Names <©=395(B) — Unfair Compétition — Injunc- 

tion. 

Where defendaiit's laliel ou its sliirts was a colorable imitation of 
complainant's trade-mark, complalnaut Is entitled to an injunction without 
e.stabllsliing that any person had been actuall.v decelved. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 108 ; Dec. Dig. ®=595(3).] 

2. Teade-Mabks and Trade-Names <S=95(3) — Unfaib Compétition — Right to 

Injunction. 

Complalnant used the word "Emery" written in script as a trade-mark 
for its shlrts. Thereafter défendant began the manufacture of shirts, 
using the word "Emerald" to Indicate Its braiid. At flrst the word 
"Emerald" was written In script, but thereafter was written in Roman or 
block numerals. Held that, while defendant's label when in script and 
copylng the slant of complainant's trade-mark was such as was likely to 
mlslead ordinarily cautions buyers into bellevlng that they were pur- 
chaslng complainant's shirts, complalnant is not entitled to bave enjoined 
the use of the word "Emerald," when the form of the letters is entirely 
différent, because the first four letters of the word "Emerald" were the 
same as the word "Emery." 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 108 ; Dec. Dig. ®=95(3).] 

In Equity. Bill by Walter M. Steppacher & Bro., Incorporated, 
against I. Joseph Karr, trading as Karr Bros. Decree for complaln- 
ant granting part of the relief sought. 

®=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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E. Hayward Fairbanks and J. Bonsall Taylor, both of Philadelphia, 
Pa., for plaintiff. 

Furth, Singer & Bortin, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. The bill charges infringement of the 
plaintifï's trade-mark registered January 21, 1913, under Act Feb. 20, 
1905, c. 592, 33 Stat. 724, and prays for an injunction and accounting 
of profits and damages. The facts are as follows : 

The plaintiff is a corporation organized in May, 1914, and is engaged 
in the business of manufacturing and selling shirts. The business was 
established in 1879 by Walter M. Steppacher, who manufactured and 
sold shirts under the trade-mark "Emery." Walter M. Steppacher, 
upon May 12, 1891, obtained registration of the trade-mark "Emery" 
in the following form: 

And in his déclaration it is stated that the style 
of lettering is unimportant, and that the essential fea- 
ture of the trade-mark is the word "Emery." Wal- 
ter M. Steppacher was succeeded in business by the 
firm of Walter M. Steppacher & Bro. That firm, 
after the passage of the Trade-Mark Act of February 
20, 1905, under date of September 19, 1912, made 
application for and obtained registration of the word "Emery" as a 
trade-mark for dress and négligée shirts in the form shown in the ac- 
companying drawing as follows : 

They set forth in their statement that they were the 
J^*\^ owners of the previous trade-mark registered by Walter 

^afïl£4ij^ M. Steppacher, and stated that the trade-mark is ap- 
plied or affixed to the goods by being woven into fabric 
which is attached to the same, by printed labels on which the trade- 
mark is shown, and by being printed on boxes and wrappings for the 
goods. 

The plaintiff, Walter M. Steppacher & Bro., Inc., since its incor- 
poration has acquired the business, good will, and business property 
of Walter M. Steppacher & Bro., including, by duly recorded assign- 
ment, the title to the registered trade-mark No. 89,963 for "Emery." 
The business of the plaintiff's predecessor, Walter M. Steppacher, in 
the manufacture and sale of shirts under the trade-mark "Emery," 
aniounted in the first year to approximately $30,000. The business 
has increased until during the year 1914 the plaintiff transacted busi- 
ness approximating $1,000,000. It has spent during the 5 years pre- 
ceding the filing of the bill $100,000 in advertising "Emery" shirts in 
magazines and trade journals, and, during the 36 years since the busi- 
ness was commenced, it and its predecessors hâve expended approxi- 
mately tliree-quarters of a million dollars in advertising and introduc- 
ing the "Emery" shirts. The plaintiff and its predecessors hâve always 
employed the trade-mark "Emery" as it appears on the trade-mark 
registration ; that is, formed in script and with a slant, as appears in 
the drawing accompanying the registration. The label is attached to 
the yoke of the shirt. The trade-mark "Emery" has been used in the 
plaintiff's advertisements in the Saturday Evening Post, Collier's, and 
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other magazines, in lettering in tlie same form of script, and with the 
same slant, as in the registration, accompanied by varions printed mat- 
ter and illustrations representing shirts of the plaintiff's manufacture. 

The défendant has been conducting the business of manufacturing 
shirts in Philadelphia since January 1, 1913. Some time during the 
year 1913 he began attaching to the yoke of the shirt a label contain- 
ing the word "Emerald" in the following form: 

Frank C. Brooker, one of the plaintiff's sales 
agents, some time prier to October, 1913, saw in a 
store in Germantown a shirt manufactured and sold 
by the défendant with the above-described label 
upon its yoke, and, during the summer of 1914, Walter M. Steppacher 
saw in a store in Atlantic City a shirt manufactured and sold by the 
défendant with a similar label. 

The défendant was thereupon notified by the plaintiff of its alleged 
exclusive rights to the word "Emery." The défendant thereupon, be- 
fore suit was brought, changed the form of lettering of the label 
"Emerald" from script to block and continued to mark the shirts man- 
ufactured and sold by him with the word "limerald" in the follow- 
ing f omis : 

The defendant's father, Jacob A. Karr, had been 
in the business of manufacturing shirts in Philadel- EMERALD 
phia from I8S8 to 1905. The défendant, liis father, 
and another witness testified that shortly after the T^-K/ir'TJAJ Fk 
elder Karr began to manufacture shirts, and until he J^l JlLriALiLf 
went out of business, he used the word "Emerald" as 
one of the brands upon his shirts. The défendant, I. Joseph Karr, was 
not the successor to his father's business, and, if Jacob Karr did so 
use the brand, he ceased to use it in 1905, eight years before the de- 
fendant began its use. There was no production in évidence of any 
such brand. The défendant has, since the registration of the plaintiff's 
mark on January 21, 1913, been engaged in the manufacture and in 
Interstate and intrastate sale of shirts under the label "Emerald," but 
has not used the script lettering since notice of the plaintiff's alleged 
rights. He still has on hand, however, labels containing the script let- 
tering and uses the block type of lettering under notice to the plain- 
tiff that he does so without préjudice to his rights to résume the use 
of the script lettering. 

[1,2] There is no direct évidence of any confusion of goods, ex- 
cept from the testimony of Mr. Steppacher and Mr. Brooker that they 
were at first deceived by the similarity of the defendant's brand to 
that of the plaintiff. There is no évidence of any loss of sales by 
the plaintiff, nor of the extent to which the défendant has used the 
word "Emerald" in either style of lettering. If the defendant's label 
is a colorable imitation of the plaintiff's trade-mark, the plaintiff is 
entitled to an injunction against its use. It is not necessary for the 
plaintiff to establish by évidence that any person has actually been de- 
ceived by the imitation. The question is whether there is a liability to 
déception through the defendant's use of the word "Emerald." It is 
not in exact similitude, but the similar form of the script lettering. the 
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similar slant of the word, and its gênerai appearance, are such that 
it can be seen at a glance that the defendant's label in script would 
be likely to mislead ordinarily cautious purchasers in the ordinary 
course of purchasing the goods and induce them to suppose that 
they were purchasing the "Emery" shirt manufactured by the plain- 
tiff. So long as the défendant confines his use of the word "Emerald" 
to Roman or block type in such form as he is at présent using, I see 
no cause to anticipate that any ordinarily cautious purchaser would 
be likely to be deceived. The only similarity, then, would be in the 
identity of the first four letters in the word "Emerald" with those in 
the word "Emery." The word "Emerald," standing alone, would not 
suggest the word "Emery" in appearance or meaning. It is not neces- 
sary to décide whether the plaintifï's predecessor's claim in the state- 
ment accompanying the registration of a right to use the word "Emery" 
in any form is well founded, for the défendant has not used the word 
"Emery," but an entirely différent and distinct word. So long as he 
does so and does not attempt a colorable imitation of the plaintifï's. 
trade-mark, the plaintifï cannot complain, for it has no monopoly in 
the use of any other word than "Emery," merely because the first 
four letters of such word are identical with the first four letters in 
the word "Emery." 

The plaintifï is entitled, therefore, to an injunction restraining the 
défendant from the use of the word "Emerald" in the script form in 
which it has been used by him, or in any form resembling the plain- 
tifï's trade-mark, to an accounting and to an order for the destruction 
of the ofïending labels. 

A decree in favor of the plaintifï may be entered accordingly. 



UNITED STATES v. ATCHISON, T. & S. F. RT. CO. 

(District Court, S. D. Callfornia, S. D. Xovember 24, 1915.) 

No. 376. 

1. Master and Servant <S=1.3 — Houes or Service Act. 

Under Hours of Service Act (Act Marcli 4, 1907, c. 2939, 34 Stat 1415- 
[Comp. St. 1913, §§ 8677-8680]), declaring that no commoa carrier en- 
gagea In Interstate commerce sliall requlre or permit any employé sub- 
ject to the act to remaln on duty for a longer period than 16 hours and 
when such employé shall hâve been continnously on duty for 16 hours 
he shall be relieved and not required or permltted to again go on duty 
until he has had at least 10 consécutive hours offl duty, provlded that 
the requirement shall not apply in case of casualty or unavoidable ac- 
cident, or where the delay was the resuit of a cause not known to tha 
carrier at the Ume the employé has left the terminal, and it could not 
hâve been foreseen, the carrier is forbidden, not only from requiring or 
permitting employés to remain on duty more than 16 hours, but bound to 
relieve them after they hâve been on duty for such time, and to eacape 
the penalty for permitting or requiring employés to reinaln on duty 
more than 16 hours must show that such excess service was required by 
some unforeseen casualty, etc., and could not hâve been prevented by the 

(g:=>For other cases eee same topio & KBY-NUMBBR in ail Key-Numbered Digests & Indeie» 
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■exercise of that higli degree of care consistent wlth the purpose of the 
act in the equipment and opération of Its rallroad. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dig. ®=3l3.] 

:2. Master and Servant <S=1;> — Houbs of Service Act — Construction. 

L'nder the Hours of Service Act, a railroad company, where its train 
is delayed by reason of unforeseen casualty, etc., may continue the 
train crew in service so as to operate the train to such a point where, 
having due regard to ail the eircumstances, the crew miglit be relleved 
and allowed to take the rest required, but the carrier cannot permit or 
require employés to continue to the end of their run, though had it not 
been If :uch unforeseen delay, the run would hâve been conipleted within 
the tin.j hxed. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dig. ®=>13.] 

At Law. Action by the United States of America against the Atchi- 
son, Topeka & Santa Fé Railway Company. On motion for directed 
verdict. Verdict directed against défendant. 

Albert Schoonover, U. S. Atty., of Los Angeles, Cal., and Roscoe 
F. Walter, Spécial Asst. U. S. Atty., of Washington, D. G. 
Paul Burks, of I^os Angeles, Cal., for défendant. 

BEAN, District Judge. [1,2] The motion for a directed verdict in 
this case raises the question as to whether the défendant company has 
accounted by its testimony for the excess service. It is admitted that 
the crews on thèse several trains were actually on duty in excess of 
the time limited by the statute. The burden is therefore upon the de- 
fendant to show that that excess service was justified by the excep- 
tion contained in this act. This act provides that it shall be unlawful 
for any common carrier, its officer or agent, subject to this act, to re- 
vquire or permit an employé subject to the act to be or remain on duty 
for a longer period than 16 consécutive hours, and whenever any such 
employé of such common carrier shall hâve been continuously on duty 
for 16 hours, he shall be relieved and not required or permitted to 
again go on duty until he has had at least 10 consécutive hours off 
duty : Provided, however, that this requirement shall not apply in case 
■of casualty or unavoidable accident or the act of God, nor where the 
delay was the resuit of a cause not known to the carrier or its officer 
•or agent in charge of the employés at the time the employés left the 
terminal and which could not hâve been foreseen. 

In support of the motion two points are made : First, that the evi- 
■dence does not show that the excess service on thèse three several 
trains was due to the delays relied upon, the argument being that the 
testimony shows that the ordinary running time between thèse termi- 
nais was about 12 or I2V2 hours, and delays accounted for are 2 hours 
and some minutes in one instance and an hour and some minutes in 
the other two, and that that is not sufficient to make up the différence 
between I2V2 hours and the actual time the crew was on duty. On 
the part of the défendant it is insisted that the testimony is sufficient 

<g=For other cases see same topic & KEY-NUMBER In ail Ksy-Numbered Digests & Indexe» 
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to carry the case to the jury, and that the jury ought to be called upon 
to détermine whether from this record it bas brought itself within the 
exception. 

Now, so far as the causes of thèse delays are concerned, and the 
defendant's responsibiHty for them, it is unnecessary, as I view this 
testimony and interpret the statute, for the court to express any opin- 
ion as to whether the évidence is sufficient to carry the case to the jury. 

The purpose of this statute, as the title plainly imports, is to pro- 
mote the safety of employés and travelers upon railroads by limiting 
the hours of service of employés, on the theory, I assume, that ex- 
périence has shown that by excessive periods of duty the employés 
become fatigued and careless, or more or less careless, thus causing ac- 
cidents leading to injuries and destruction of life and property. The 
statute, therefore, should receive a construction to carry out the pur- 
pose intended by Congress. 

It will be observed that it not only prohibits a carrier coming with- 
in its provisions from requiring or even permitting an employé sub- 
ject to this act to remain on duty longer than the time specified therein, 
but it also provides that when the employé shall hâve been continu- 
ously on duty for 16 consécutive hours, he shall be relieved and not 
required or permitted again to go on duty until he has had the requisite 
time for rest, except in cases of casualty or unavoidable accident, or 
the act of God, or a delay which was the resuit of a cause not known 
to the carrier or its officer or agent in charge of the employé at the 
time the employé left the terminal, and which could not bave been 
foreseen. The statute therefore not only imposes upon a carrier what 
might be denominated a négative obligation, forbidding it from requir- 
ing or permitting an employé to remain on duty, but imposes an af- 
firmative duty to relieve such employé after 16 hours of consécutive 
service, unless it is prevented from doing so by some of the matters 
specified in the proviso in the statute. Now, the manifest purpose, 
as I see it, of this statute, was to absolutely prohibit a carrier from 
requiring or permitting an employé to remain on duty longer than the 
time specified therein, and to require it to relieve such employé at the 
expiration of such time unless its delay in doing either of thèse things 
comes within the proviso of the statute and was due to one of the 
causes specified in the exception. In other words, as I understand the 
statute, the carrier is exempt from liability for excess service when, 
in case of casualty, unavoidable accident, the act of God, or any other 
matter specified in the proviso, it necessarily requires or permits an 
employé to remain on duty beyond the time specified. 

Now, therefore, it appears that the train crew has been on duty 
more than 16 hours consecutively. It is incumbent on the carrier to 
show by proof that the excess time could not bave been prevented by 
it by the exercise of that high degree of care in the matter of its equip- 
ment, the opération of its road, consistent with the purposes to be ac- 
complished by this act and the practical opération of the road. And, 
as I understand the statute and construe the décision of the Court of 
Appeals of the Ninth Circuit, and especially in what is referred to as 
the Sait Lake Case (San Pedro, L. A. & S. L. R. Co. v. U. S.) 220 
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Fed. 737, 136 C. C. A. 343, the carrier is required to relieve the crew 
at the expiration of 16 hours, or as soon thereafter as it can do so by 
the exercise of the degree of care to which I hâve alluded. I suppose 
that it could continue the service so far as might be necessary to per- 
mit the train to be operated to a point, having due regard to ail the 
circumstances and surrounding facts, where the train crew could be 
relieved or allowed to take the rest required by the statute ; but I do 
not understand that it may permit or require an employé to continue 
to the end of his run, although but for some delay due to a matter re- 
ferred to in the proviso or covered by the proviso in the statute, he 
would hâve been able to complète the run within the time specified. 

Now, I know this statute is susceptible of différent constructions, 
and that in some instances it bas been held that where the delay is 
due to one of the causes specified in the exception that it in effect 
suspends the opération of the statute as to that particular run, and 
that the carrier may permit the employé to continue to the end of his 
run. But I do not concur in that view of the statute, and I feel con- 
strained to foUow what I understand to be the décision of the Court 
of Appeals of this circuit and to hold that the défendant in this case 
has not shown a légal excuse for the admitted excess service. The 
case of the United States against the Northern Pacific Railway Co., 
215 Fed. 64, 131 C. C. A. 372, is not in conflict with this view. In that 
case the delay was caused by a wreck due to an admittedly unavoida- 
ble cause, and the company was charged with permitting the train 
crew to return to work without first having had the requisite number 
of hours of rest, and the court held as a matter of fact f rom the testi- 
mony in the case that a sufficient excuse was shown for the failure of 
the dispatcher to check up the service of the différent crews, and that 
the company ought not to be held liable under the circumstances shown 
by that record for the excess service. But that was a pure question 
of fact shown by the testimony, and which the court deemed sufficient 
to bring the case within the exception. 

Under thèse views, the motion for the directed verdict will be al- 
lowed. 



HUNT V. SOUTHERN RY. CO. 

(District Court, W. D. South Carolina. Aprîl 15, 1916.) 

1. Raileoads ©=3337(.3) — Crossing Accidents — Proximate Cause. 

A highway was carried over tlefendant's tracks by an overhead bridge 
20 to 30 feet wide, the approaoh of which was about 200 feet long. 
Barrlers had been erected on each slde of the approach next to the bridge 
between 60 and 80 feet long. Plalntiff's Intestate, drivlng along the high- 
way, had nearly reached the end of the bridge, when his horse beeame 
frlghtened by a passing swlteh englne and began backing. The horse 
backed across the bridge, down the approach beyond the barrlers, and 
finally backed the buggj' over the embankment, Intestate meeting his 
death in the resultlng accident. Held, that the proximate cause of the 
injury was the frlghtening of deceased's horse, and not any detect In 

©ssFor other cases aee same topic & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexes 
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construction of the approach to the bridge, the horse belng frightened by 
the necessary noise and smoke of defendant's englne. 

[Ed. Note.— For other cases, see Eallroads, Cent. DIg. § 1092; Dec. 
Dig. <S=»33T(3).] 

2. Raileoads <®=>305(2) — Obossing Accidents — Peoximate Cause. 

In such case the rallroad Company Is not liable for the frightening ot 
the horse; the animal belng frightened by the ordlnary smoke and 
steam resulting from the opération of the englne. 

[Ed. Note.— For other cases, see Kallroads, Cent. Dlg. §§ 969, 970 ; Dec. 
Dlg. <S=>305(2).] 

3. Railboads <S=>337(2) — Crossing Accidents — Pboximate Cause. 

In such case, though the rallroad company was négligent In not placing 
barriers on the approach, the fact that the horse backed down the ap- 
proach for a long distance beyond the barriers which had been erected con- 
stituted an Interrenlng cause, freeing the rallroad company from liabllity, 
as when the horse flrst took fright Intestate was In a place protected by 
barriers. 

{Ed. Note. — For other cases, see Kailroads, Cent. Dlg. § 1091; Dec. 
Dig. <S=>337(2).] 

At Law. Action by W. E. Hunt, as administratof of the estate of 
J. H. Hunt, deceased, against the Southern Railway Company. Mo- 
tion for nonsuit granted, and complaint dismissed. 

Ansel & Harris, of Greenville, S. C, for plaintiff. 

Cothran, Dean & Cothran, of Greenville, S. C, for défendant. 

JOHNSON, District Judge. This is an action for $10,000 damages 
■on account of the alleged wrongful death of the intestate, John H. 
Hunt, caused, as alleged, by the négligence of the défendant. The 
circumstances of the injury, sustained on May 1, 1914, and alleged 
to hâve resulted in the intestate's death on May 23, 1915, a year later, 
were thèse: The deceased was driving a horse and buggy on a pub- 
lic highway leading into the city of Greenville. He was on that part 
of the highway constituting the approach to an overhead bridge over 
the defendant's railroad. The approach was some 200 feet in length, 
and from 30 to 40 feet wide. At the end of the bridge it was per- 
haps 15 feet high, and ran out to grade at the other end of the ap- 
proach. Barriers had been erected on each side of the approach next 
to the bridge, variously estimated at from 60 to 80 feet long. The 
deceased was accompanied by a Mrs. Hunt, the wife of his grandson. 
She was the only eyewitness to the occurrence, and testified that as 
the horse got within 10 or 15 feet of the end of the bridge, it became 
frightened at a switch engine passing under the bridge, making much 
noise and emitting smoke. The horse began backing, eut the buggy 
to the left, turned completely around, facing in the opposite direc- 
tion, and backed the buggy over the embankment at a point where 
there were no barriers, causing the injury complained of. 

It appeared that the bridge had been constructed by the défendant 
about the year 1897, under an arrangement with the city of Green- 
ville, for the purpose of eliminating a grade crossing which had been 

.®=»For other casea see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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in existence for many years near that point. The contract between 
the railroad company and the city of Greenville was introduced in 
évidence by tlie plaintiff, together with a plat of the surroundings and 
a resolution of the county commissioners, authorizing the closing of 
the Street at the old crossing. The location was beyond the city 
limits, but as the city was anxious for the railroad company to locate 
its terminal and shops at the station in the city and to extend its yard 
to the location in question, the city agreed to secure the necessary 
rights of way for the diversion of the street or road, which was done. 
The railroad company obligated itself to construct and maintain the 
bridge, and the testimony was to the effect that the county authori- 
ties constructed the approaches on each side; there was no testimony 
as to who constructed the barriers. 

At the close of the plaintiff's testimony the défendant moved for a 
nonsuit upon various grounds stated in writing which is filed with 
the record. I shall pass upon one only of thèse grounds, and base 
my rulings solely upon it, and that is that there is no testimony to 
show that the alleged négligence of the défendant in failing to erect 
barriers on the approaches was the proximate cause of the in jury. 

There are two acts of négligence charged against the défendant:: 
(1) The opération of its engines under the bridge, "blowing the 
whistle, exhausting steam, and making noises" calculated to, and 
which did, frighten the horse; (2) the f allure to erect barriers on 
both sides of the approach so as to prevent frightened animais from 
backing ofï the embankment. 

[1] It appears to me clearly from the testimony of Mrs. Hunt that 
the horse was frightened at the smoke of a switch engine which was 
being operated under or near the bridge; and, assuming without de- 
ciding that under the allégations of the complaint, which makes no- 
référence to smoke thus caused, the plaintiff can rely upon that as an 
act of négligence, I am clearly of the opinion that under the South 
Carolina décisions, the émission of smoke under the circumstances 
being the cause of the fright of the horse and itself not being an act 
of négligence, the fright of the horse, and not the defect in the con- 
struction of the approach to the bridge (the absence of barriers), was 
the proximate cause of the in jury. 

[2] It is the settled law of South Carolina, as shown by the cases 
of Acker v. Anderson County, 20 S. C. 495 ; Brown v. Laurens Coun- 
ty, 38 S. C. 282, 17 S. E. 21 ; Mason v. Spartanburg County, 40 S. C. 
390, 19 S. E. 15, 42 Am. St. Rep. 887; Dunn v. Barnwell, 43 S. C. 
398, 21 S. E. 315, 49 Am. St. Rep. 843; Blakely v. Laurens County, 
55 S. C. 422, 33 S. E. 503 ; Settlemeyer v. R. Co., 91 S. C. 147, 74 
S. E. 137, reinforced by numerous décisions from Massachusetts, 
Maine, Pennsylvania, Michigan, Wisconsin, West Virginia, and other 
States cited in a note at 2 Ann. Cas. 178, that under thèse circum- 
stances the fright of the horse could not be deemed the proximate 
cause, or a proximate cause, unless the fright had itself been the resuit 
of a négligent defect in the bridge or a négligent opération of the 
engines of the défendant. There is no contention on the part of the 
plaintiff that the fright of horse was occasioned by any defect in- 
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the construction or maintenance of the bridge. As to the opération 
of its engines : The bridge spans the railroad yard, where there 
are many tracks, and where, as alleged in the complaint, freight and 
passenger trains and switch engines at ail times of the day pass back 
and forth. It is impossible to operate trains at such a place without 
the noise complained of, and it is well settled that: 

"A railroad Company is not llable for Injuries resulting from horses becom- 
ing frightened upon a highway at the mère slgtit of its trains or the noises in- 
cident to the running of trains and the opération of the road." 3 Elliott on 
Railroads, § 1264. 

There was nothing in the testimony to show that the noises com- 
plained of, and, I may add, the smoke, were other than those inci- 
dent to the orderly opération of the defendant's trains. The con- 
struction of the bridge was a great public service, eliminating a grade 
crossing with the inconveniences and danger incident thereto, particu- 
larly over a part of the railroad yard, and should be upheld rather 
than burdened with obligations which do not exist with référence even 
to a grade crossing. I conclude, therefore, that the fright of the horse 
is attributable to the legitimate opération of the defendant's engines, 
which, of course, could not be its négligence, and that consequently 
such fright, and not the failure to erect barriers as complained of, 
was the proximate cause of the intestate's injuries. 

[3] Even if it should be held that it was the duty of the défend- 
ant, under the circumstances, to erect barriers along the embankment 
— a point which I do not décide — it is significant that from the testi- 
mony of Mrs. Hunt the horse began backing at a point 10 or 15 feet 
fi-om the end of the bridge, backed the entire length of the barriers, 
60 or 70 feet, and to a point 12 or 15 feet beyond the end of the 
barriers. If this be true, the intestate had passed the point of danger 
safely, and only reached it by the subséquent uncontroilable action of 
the f rightened horse, evidently an intervening independent cause. 

It is therefore ordered, that the motion for a nonsuit be, and the 
same is hereby, granted, and that the complaint be dismissed, with 
costs. 
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SWEETSER V. EMERSON. 

(Circuit Court of Appeals, First Circuit. October 18, 1916.) 

No. 1230. 

1. Statutes "©=235 — Construction — Public Statutes. 

A public statute relatlng to the mllitary power o£ the government shouW 
be liberally construed so as to make such power effective. 
[Ed. Note. — For other cases, see Statutes, Cent. Dig. | 316; Dec Dig. 

<Ê=235.] 

2. Statutes <s=>235 — Constbuction— Absurd Results. 

Rules of strict and literal constructloa may be departed from, in order 
that absurd results may be avolded, and to Insure that the statute shall 
be effective for the purposes Intended. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. f 316; Dec. Dig. 
<Ê=>235.] 

S. Statutes <3=>216 — Construction — Législative Intent. 

While debates in the Législature may be eonsidered In determlnlng the 
législative intent, individual expression of members of the Législature will 
not establish such Intent, in enacting a statute. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. { 292; Dec. Dig. 

<e=32ie.] 

4, Abmt and Navt ®=55% — Militia — Service of United States. . 

Const. art. 1, § 8, déclares that Congress shall have power to provide for 
calling forth the militia to exécute the laws of the Union, suppress Insur- 
rection, and repel invasion, and to make provision for organizing and dis- 
ciplining the militia and for governing such part thereof as may be em- 
ployed in the service of the United States. Dick Law Jan. 21, 1903, c. 
196, 32 Stat. 775, as amended by Act May 27, 1908, c. 204, 35 Stat. 399, 
authorized the Président to call into service the state militia. Act 
June 3, 1916, for the national défense, establishing the National Guard, 
and Intended to Increase the efficiency of the militia, provides In section 
58 that the National Guard shall conslsc of the regular enlisted militia 
armed and equipped asi provided by the act. Section 70 provides that 
enlisted men In the National Guard of the several states and territorien 
serving under enlistment contracts containing an obligation to défend the 
Constitution of the United States and to obey the orders of the Président, 
shall be recognized as members of the National Guard under the provi- 
sions of the act for the unexpired portion of thelr enlistment contracts, 
and that, when any such enlistment does not contain such obligation, the en- 
listed man shall not be recognized as a member of the National Guard un- 
til he shall have signed a new enlistment contract, etc. Members of the 
Massachusetts militia, who had taken an oath to faithfuUy observe and 
obey the laws for the régulation of the government of the volunteer mili- 
tia of the commonwealth, and to support the Constitution of the United 
States, were called into active service by the Président to repel invasion 
by a forelgn foe. Held that, as the latter statute should receive a libéral 
construction, members of the Massachusetts militia who did not elect to 
slgn a new enlistment contract are nevertheless, until the expiration of 
thelr terms, subject to being called into active service to repel invasion or 
put down Insurrection, etc. 

[Ed. Note.— Fût other cases, see Army and Navy, Cent. Dig. § 5; Dec. 
Dig. <S=>5%.] 

Putnam, Circuit Judge, dissentlng. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; Frederick Dodge, Judge. 

4E9For otber cassa ae* aam* toplc * KElY-NUIiWEiR in aU Ke^-Numberad Dlgasta A Indaxaa 
236 F.— 11 
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Pétition by Alexander M. Emerson for writ of habeas corpus 
against Warren E. Sweetser. From an order discharging the petitioner, 
respondent appeals. Order vacated, with directions that petitioner 
be returned to military custody, from which he was taken. 

George W. Anderson, U. S. Atty., of Boston, Mass. (Major S. T. 
Ansell, Judge Advocate, of Washington, D. C, and Lewis Goldberg, 
Asst. U. S. Atty., of Boston, Mass., on the brief), for appellant. 

Henry Wheeler, of Boston, Mass. (Harry Le Baron Sampson, of 
Boston, Mass., on the brief), for appellee. 

Before PUTNAM and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. The rights involved in this case hâve 
référence to the question how far the statute of 1903, known as the 
Dick Law, which was designed to promote the efficiency of the mihtia, 
and was amended in 1908, was affected by the subséquent act of 
Congress of June 3, 1916, known as the National Défense Act, and 
entitled "An act for making further and more effectuai provision for 
the national défense, and for other purposes." 

The gênerai question is whether the act of June 3, 1916, supersedes 
such prior laws and régulations, and repeals such provisions of the 
Dick Law, as amended, as authorized the Président, in cases of in- 
vasion or emergency, to call out and use the organized state militia 
as a military force to help repel invasion and suppress insurrection, 
and whether in conséquence thereof, under operative provisions of the 
act of 1916, it is left altogether at the option or élection of members 
of the organized militia of the several states to sign a new enlistment 
contract or not, and to take an oath of allegiance to the United States 
of America or not, and to obey the orders of the Président of the 
United States and of the Governor or not, and in the event of an élec- 
tion not to sign a new enlistment contract and take the oath, whether 
it results from such élection that the militiaman, in respect to the un- 
expired term of his original enlistment, is mustered out and relieved 
altogether froip obligation to respond to the fédéral emergency call 
of the Président for military aid. 

While certain conditions justify rules of technical and strict con- 
struction, the particular situation hère makes the question more one 
of interprétation, to be influenced and controlled by the broad and 
important inquiry whether, under the National Défense Act of June 
3, 1916, the purpose of Congress was to weaken or strengthen the 
fédéral military arm; and an ascertainment of that character neces- 
saxily involves grave considération of questions of public and private 
rights and of public policy as well. 

[1-4} It is. quite likely, if the questions as to thèse statutes were 
to be determined under rules of strict and literal construction, that 
the conclusion reached by the learned judge of the District Court 
upon careful reasoning, would be quite justifiable ; but we are not con- 
cerned with that view, because we think that a public statute of this 
character, which relates to the vital question whether the military 
power of the government shall be potential and effective in the hands 
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of the constitutîonal authorities, or is to be contingent upon the option 
of constituent members of the lawful military organizations, is one 
to be determined under broad rules of libéral construction. 

In the situation presented, and under rules of libéral construction, 
the purpose of Congress would be quite controlling, and in ascertain- 
ing the purpose of Congress in its efforts under the Dick Law to pro- 
niote the efficiency of the militia, and under the National Défense Act 
to make further and more effectuai provision for the national défense, 
it must be assumed that Congress was actuated by the fundamental 
idea that governments are created for the protection of the rights and 
liberties of peoples and properties within their domain — that the use 
of military force may sometimes become necessary, and that to effect 
the object of governments they should be so maintained as to make 
the military force effective in the face of imminent exigencies of gov- 
emment emergencies and péril. 

An interprétation of the National Défense Act of June 3, 1916, 
which would strike down ail pre-existing laws as to military obliga- 
tions under pre-existing contracts for national défense through militia 
service, would be contrary to the usual course of législation designed 
to strengthen the Army, and would be so plainly contrary to the neces- 
sary idea of government défense and protection, that it would not be 
adopted unless it was so plainly expressed as to make it manifestly 
appear that Congress intended weakness rather than strength. Noth- 
ing short of clear and apt words would justify such an interprétation 
of a statute, intended to operate for greater efficiency and greater ef- 
fectiveness, as would make it operate, through an overthrow of gov- 
ernment rights, for less efficiency and less effectiveness. 

While there was doubtless no thought in Congress that the voluntary 
militia plan contemplated by the National Défense Act of 1916 should 
be used to coerce enlistment into broader fields, it is quite as obviously 
clear that there was no congressional thought that a failure to do so 
would operate to set the organized militia of the several states at large 
from the limited service upon which its members had already entered. 
So, as we view it, we hâve no question at ail relating to the duty of 
members of the organized militia to engage in the broader service, 
but hâve the single question whether, under reasonable construction, 
the voluntary élection not to do so opérâtes to discharge its members 
altogether from fédéral obligations of military service. 

It is a familiar principle that rules of strict and literal construction 
may be departed from in order that absurd results may be avoided, 
and to the end that a statute shall be effective for the purposes in- 
tended. 

In order to construe a statute of this character, therefore, there must 
be an ascertainment of what Congress intended; and such ascertain- 
ment is to be made under récognition of the fundamental and essen- 
tial idea that chief among government purposes is that of so organiz- 
ing and reorganizing its military force as to adequately safeguard 
itself and its people against domestic and foreign dangers. 

It would seem quite consistent with the contemplated scheme for 
military strength and défense to hold that the National Défense Act 
of 1916 was intended to leave it at the élection of the members of 
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the organized state militia, and of the National Guard of the several 
States, to remain in the service for the full term of their enlistment 
for purposes of repelling invasion and suppressing insurrection, or 
to enter upon the broader field for a longer term. And it seems to us 
that it would be obviously inconsistent with the scheme for national 
défense and efficiency to hold that the exercise of the right of élection 
by the militiaman, against the broader field and longer term, should 
operate to absolve him altogether from prior obligations entered into 
according to then existing laws. 

If the exercise of such a supposed right by a single militiaman op- 
érâtes that vidij, as a conséquence it would of course operate that way 
in respect to the contracts of the militiamen of the organized militia 
and the National Guard of the several states, throughout the nation, 
who should elect not to enter upon the broader service; and thus it 
w^ould resuit that it would be at the option of the organized militia- 
men, and the National Guard of the several states, in respect to their 
prior engagements, to respond to the Présidents call or not. 

If the exercise of the right of option not to enter upon the broader 
service is attended with the dire conséquence that the militiaman is 
discharged from the obligations of his prior fédéral engagement, it, in 
effect, rests entirely with the constituent members of the organized 
militia, and the National Guard of the several states, themselves to 
disorganize and disband the organized militia force, with the resuit 
that the central government must in the end rely for its military power 
upon the Regular and Volunteer Army and what is distinctively desig- 
nated 3 s the National Guard. Under such a view, a very substantial 
and essential part of the fédéral government's military power would be 
bound only by a rope of sand. 

To get at the meaning of the National Défense Act of 1916, it be- 
comes necessary to consider somewhat the relative rights of the fédéral 
and state governments under the Dick Law, and under prior laws in 
respect to the fédéral military arm. This is so, because, if the rela- 
tions are not altogether revolutionized or stricken down by the Na- 
tional Défense Act of 1916, they define the obligation which the militia- 
man and the state National Guard man assumed when he became a 
member of the organized militia or the National Guard of his state, 
and took the oath then prescribed by law. 

There is no occasion to go much into the history of the earlier dis- 
cussions as to what constitutes the primary militia, as distinct from 
the organized militia, or much into the earlier controversies as to the 
power of the Président to use the organized state miHtia as a fédéral 
military force, because, as stated by the learned judge of the District 
Court, and indeed as conceded, unless existing obligations were dis- 
solved by the act of Congress of 1916, the petitioner was bound un- 
der his engagement of service to respond to the call of the Président 
and render service when needed to suppress insurrections within the 
national domain, or to repel invasions. 

Article 1, section 8, of the Constitution of the United States dé- 
clares that Congress shall hâve power to provide for calling forth the 
militia to exécute the laws of the Union, suppress insurrections, and 
repel invasions; and it also empowers Congress to make provision 
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for organizing and disciplining the militia, and for governing such 
part thereof as may be employed in the service of the United States. 

While the Massachusetts vohmteer mihtia oath contains no express 
obligation to obey the orders of the Président, those who beconie mem- 
bers of the militia expressly swear that they will faithfully observe 
and obey the laws and régulations for the government of the vohm- 
teer militia of the commonwealth and the orders of ail officers elected 
or appointed over them, and that they will support the Constitution 
of the United States. 

No question being made hère against the idea that the organized 
militia and the National Guard of the states, under laws and obliga- 
tions existing prior to June 3, 1916, might be invoked by the Prési- 
dent as a military force for certain fédéral purposes within the na- 
tional domain, we hâve no occasion to refer to that aspect of govern- 
ment military strength further than to refer to the power as some- 
thing which had existence as a government force, to be called out by 
the Président through the Governors of states, and used under military 
orders in such fields as the prior laws and the nature of the engage- 
ment for service contemplated. 

We now corne to a considération of the provisions of the act of June 
3, 1916, which the petitioner particularly urges in support of his con- 
tention that the effect of the National Défense Act was to supersede 
the old and to create a new and widely différent military system, and 
to discharge ail fédéral obligations of such members of the organized 
militia and of the National Guard of the states as do not enlist for a 
longer term and broader field of service than that contemplated by the 
contract of service under prior existing laws and régulations. 

The provision upon which the petitioner chiefly relies is that of sec- 
tion 70, and the particular language is that: 

•'Rnlisted inpii in tlie Xational Guard of the several states, territories, and 
the District ot (.'olumbia now werving under eniistment contracts which con- 
rain an oliligation 1o défend tlie Constitution of tlie United States, and to 
obey the orders of the Président of the T'nited States, shall be recognized as 
meinliers of IIkï National (.'uard under tlie provisions of this act for tlie unex- 
liired yiortion of tlieir présent eniistment contracts. When any such eniist- 
ment does not coutain such oblijration, the enlisted inan shall not be recognized 
as a niemlier of the National (iuard until lie shall liave signed an eniistment 
conti-act and Iaken and suliscribed to the following oath of eniistment." 

And the proposed oath provides for a more extended term of 
service, for allegiance to the United States of America, and the state, 
and that such enlisted man shall obey the orders of the Président of 
the United States and of the Governor. 

It is quite true that section 70 déclares, as to members of the Na- 
tional Guard of the several states, whose eniistment and oath do not 
contain the broader obligation, that they shall not be recognized as 
members of the National Guard until they hâve assumed the broader 
obligation by signing the eniistment contract and taking the oath pre- 
scribed ; but we look upon this as merely declaratory of the fact that 
they shall not be recognized and classed in the National Guard, dis- 
tinctively designated as such, and we do not view such déclaration as at 
ail inconsistent with the idea that they shall remain in the class of serv- 
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ice into which they had in fact previously entered. In short, upon 
mobilization and under élection, not being recognized as members of 
that body of men known as the National Guard, the militiamen, by 
opération of law, are relegated to that branch of the service to which 
they belong, and in which they are bound to perform certain fédéral 
military duty. 

Viewed in the light of the manifest purpose of the whole scheme of 
Congress for greater fédéral military efficiency, saying, if members 
of the National Guard of the several states shall elect otherwise, that 
they shall not be recognized as members of a distinct branch of the 
United States Army, falls far short of saying, or meaning, that a militia 
organization of a state, so far as fédéral rights are concerned, may be 
disbanded under the option of its members, and that fédéral obliga- 
tions for service may be altogether rescinded at their free will. 

Organized militia existed in Massachusetts, and, being under obli- 
gations to respond to an emergency call of the Président, when mobi- 
lized, was subject to régulations established by Congress under the ex- 
press provisions of the fédéral Constitution in respect to organization 
and discipline, and, of course, reorganization. 

Under the theory of ample fédéral constitutional power, through 
Congress, to organize, reorganize, and discipline the organized militia 
of the states, and upon the theory of adéquate means of ségrégation 
under the provisions of the National Défense Act of June 3, 1916, 
through military orders, there are no obvious reasons for not merging 
those who voluntarily elect to enter upon the broader and longer serv- 
ice into units of the National Guard for service both within and be- 
yond the national boundaries ; and under the same theory we see no 
reason why those who elect not to enter upon the broader and longer 
service, but must serve the term for which they enlisted, may not be 
lavvfuUy merged into designated military units for service in the nar- 
rower field contemplated by the original enlistment within the bound- 
aries, and for the purpose of protecting the national borders from in- 
vasion and of suppressing insurrection. 

Great stress is laid upon section 58 of the act of June 3, 1916, which 
apparently limits the constituency of the National Guard. It is true 
that section 58 does déclare that the National Guard shall consist of 
the regularly enlisted militia, armed and equipped as provided by tlie 
act of June 3, 1916. 

But, we look upon this, however, as intended to establish a particu- 
lar standard in that branch of the service known as the National Guard, 
and we think the reasonable theory is that this provision has référence 
to an intended distinctively classified and standardized branch of the 
fédéral service, and that the broader provision of section 1 of the same 
act créâtes a larger scope, and has référence to an organization of a 
wider constituency — that of the Army of the United States, which 
may consist of other land forces, such as are now or may be hereafter 
authorized by law, aside from and in addition to the Regular Army, 
the Volunteer Army, the officers of the Reserve Corps, the enlisted Re- 
serve Corps, and the National Guard. 

Thus, under such broad provision, it is obvious that there may well 
be units of military land forces other than those particularly enumer- 
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atcd, and thèse land forces may well be the organized militia land forces 
under fédéral engagement to help put down insurrections and repel in- 
vasions. 

Obviously, the National Guard, as distinctively classified and stand- 
ardized, is intended to be a constituent part of the broader organization 
known as the Army of the United States ; but that being so by no 
means necessarily carries witli it the idea that the organized militia and 
National Guard of the several states may not be distinctively recog- 
nized as military forces to be mobilized under constitutional military 
orders, régulations, and désignations, and. being organized into military 
units for the unexpired term, may not be utilized for defending the 
national bounds and for suppressing insurrection within. 

The enacting section of the National Défense Act of June 3, 1916, 
unquestionably contemplâtes a broad scope for the exercise of power 
in respect to military organizations and compositions under constitu- 
tional limitations. Indeed, it is expressly and clearly declared that the 
Army of the United States shall consist of certain enumerated branch- 
es and such other land forces as are now or may hereafter be author- 
ized by law. Thus, under this section, the United States Army, under 
its broad création as a generic organization, may well be composed, 
as it would seem, not only of the Regular Army, the Volunteer Army, 
the National Guard, and the other enumerated branches, but such oth- 
er, and any number, of constituent military suborganizations of land 
forces not enumerated, as may now or hereafter be authorized by laws 
not oiïending the Constitution of the United States or the Constitutions 
of the States. 

We look upon sections 58 and 70 as intended to classify and stand- 
ardize a particular branch of the national military force, and not as 
provisions intended to supersede the older System in its entirety, and 
to relinquish altogether the rights of the fédéral government in respect 
to the obligations of members of the organized mihtary forces of the 
states which may be constitutionally used for certain kinds of national 
défense. 

While the gênerai and expressed object of the statute of 1916 was 
a more formidable national défense, through greater efficiency and 
effectiveness of military force, among the unquestionable purposes of 
classification and standardization of that particular branch of the United 
States Army distinctively known as the National Guard, was that of 
creating a status which should become the basis for providing for, and 
for regulating émoluments, disbursements, and pensions in that branch 
of the military service, and for caring for widows and orphans. 

The act of 1916, being one for national défense, and one for more 
effectuai provisions to that end, and Congress, upon its passage, being 
under the weight of well-known existing conditions of foreign menace, 
and in the présence of a récent invasion by an organized military body 
of armed men from a foreign country, the view is an impossible one 
that Congress intended to make it optional with the whole, or any sub- 
stantial part, of the organized military force of the states, under obliga- 
tion to aid the fédéral government in repelling invasion and suppress- 
ing insurrection, to march or not, at will, in furtherance of the duty 
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which they had previously assumed, and for which they had been main- 
tained in part by the government making the emergency call for help. 

The President's communication of June 18, 1916, to Governor Mc- 
Call, invoking military aid, was based upon the possibility of further 
aggression upon the territory of the United States, and it is quite ap- 
parent that both the Président and the Secretary of War had in mind 
conditions which might necessitate reorganizations and subdivisions 
of the militia force, because, in the call upon the Massachusetts ex- 
ecutive for military aid, it was expressly set forth, among other things, 
that, if "tactical divisions are later organized," requisite and additional 
staff officers, with rank as prescribed, will be called into service. 

While debates upon a pending législative bill hâve considérable po- 
tency upon questions of législative intent, individual expression does 
not necessarily mean an expression of the intent and understanding 
of the législative body. It is true that some of the expressions in the 
colloquial debate, upon the bill in question, between Mr. Hill and Mr; 
Hay, hâve a tendency to sustain the view urged by the petitioner in 
respect to the intention of Congress; but the colloquy ends with a 
deliberate expression by Mr. Hay that section 22 applies to unorganized 
militia which in the future may undertake to become oi'ganized militia 
under the provisions of the act. 

Such is the view, in substance, which we take of the statute in ques- 
tion, that it keeps out of the National Guard, as distinctively standardiz- 
ed, such members of the militia as do not voluntarily engage for the 
higher obligations, and that it refers to future organizations and to 
greater efFiciency and effectiveness, rather than to the idea of breaking 
down existing obligations for service ; and it is in this sensé that we 
cannot accept section 61 in i^espect to the right of states to maintain 
troops in time of peace as a mandate imposing itself upon organizations, 
obligations, and rights existing at the time of the passage of the act in 
question. It is only in the aspect that it has some bearing upon the 
question of construction that we refer to that section at ail. 

The argument on the one side that it has référence to existing state 
organizations, and therefore relieves from obligation, and puts out of 
service, ail members of the militia and of the National Guard of the 
States not enlisting for the longer term and taking the oath to obey 
the orders of the Président, prescribed by section 70 of the National 
Défense Act, and the argument of the other side, upon constitutional 
ground, that, if it means that, its opération would be destructive of 
the right of the states to maintain troops, raises a question not neces- 
sarily pertinent to this case, and one which we need not consider, be- 
cause, whatever it means, its only weight hère is in aid of the inter- 
prétation of the scope and meaning of the statute in respect to obliga- 
tions of service under prior enlistments, and we give it considération 
in that respect. 

It is our conclusion that the so-called National Défense Act of 
1916 was intended to give greater efficiency and effectiveness to the 
fédéral military force, through classification and standardization under 
military régulations and orders based upon existing rights and obliga- 
tions, rather than one intended to operate to the end that members 
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of the organized militia, and of the National Guard of the states, who 
do net see fit to voluntarily enlist for a longer term and assume the 
broader obligations which might require them to go beyond the na- 
tional bounds, should be absolved from the duty of responding to 
the emergency call of the Président and the mobilization orders of the 
Governor in discharge of the obligations into which they had entered, 
and from the narrower service which they had already assumed un- 
der existing laws — that of serving a specified term within the national 
domain under the lawful orders of the Président. 

It results, therefore, that when the petitioner had elected not to en- 
list for the longer term and for the broader service, though not recog- 
nized as distinctively a member of the National Guard, that he w^as still 
in the service for the fédéral purposes contemplated at the time he 
enlisted in the Massachusetts militia and took the oath to obey ail 
laws and régulations for the government of the volunteer militia of 
the commonwealth, to obey the orders of ail officers, and support 
the Constitution of the United States. 

The petitioner being in service for such fédéral purposes, he was not 
entitled to be discharged upon habeas corpus. 

The order of the District Court is vacated, with directions that the 
petitioner be returned to the military custody from which he was 
taken. 

PUTNAM, Circuit Judge (dissenting). It seems to me that the act 
of June 3, 1916, is toc positive and précise to be modified by construc- 
tion in the manner attempted by the opinion of the court, and I there- 
fore conclude that the decrees and orders of the District Court should 
be affirmed, and dissent to that extent from the opinion of the court 
in this case. 



SWEETSER V. I.OWELL. 

(Circuit Court of Appeals, First Circuit. October 18, 1916.) 

No. 1231. 

Appeal from tlio District Court of the United States for the District of 
Massachusetts; Frederick Dotlge, Juilge. 

Pétition by Alfred 1'. ]>oweU for writ of habeas corpus against AVarren E. 
Sweetser. From an order for the discliar.ïu of petitioner, re.spondeat appeals. 
Order vacated, with directions that petivioner be returned to military custody. 

Geoi-se W. Anderson, U. S. Atty., of Boston, Mass. (Major S. T. AnssU, 
Judjre Advocate, of Washini;ton, D. C., and Lewis Goldberj;, Asst. U. S. Atty., 
of l'oston, Mass., on the brief), for appe)!ant. 

Henry Wheeler, of Boston, Muss. (Harry Le Baron Sampson, of Boston, 
Jlass., on the brief), for appellee. 

Before PTJTXAM and BINGHAM, Circuit Judges, and ALDRICH, District 
Judge. 

ALDRICH, District Judge. In this case the conclusion is the same as that 

reaehed in the Emerson Case (No. 12.''>0) 2,'!6 Fed. IGl, C. C. A. , and 

the order, tlierefore, will be the sanie. 

ïhe order of the District Court tor the diseharge of the petitioner is vacated, 
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with directions that lie be returned to the iiiilitnry custody from whence he 
was tauen. 

PUTNAM, Circuit Judge. My dissent liere Is iipon tlie same grouna as tliat 
stated in No. 1230. 



CENTRAL LIFE SEOURITIES CO. et al. v. SMITH et al. 

(Circuit Court of Appeals, Seventh Circuit. June 14, 1916.) 

No. 2104. 

1. JuDQMENT <S=>91 — Consent Decbees — Effect. 

Upon a bill filed in Maiue, the domicile of the principal corporate de- 
fendant, a consent decree for the appointment of a receiver was entered 
upon âuch defendant's answer. Subsequently an ancillary bill was flled in 
the fédéral court for the Northern district of Illinois and on priaciples of 
comity a similar decree was entered. Held, that such défendant could 
not, having consented to the appointment of the receiver, attack either 
decree. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 150; Dec. Dig. 

®=591.] 

2. JuDOMENT i®=391 — Consent Decree — Bight to Attack. 

The bill filed in the Maine court set up grounds other than fraud, whlch 
under the Maine laws were sufflcient justification for the winding up of 
the principal corporate défendant and the appointment of a receiver. 
Such allégations were admitted by the answer, but the order, appolnting re- 
celvers to wind up the affairs of such défendant, declared that the decree 
was entered without préjudice to the détermination of any of the issues 
presented by the bill as amended, and without préjudice to the claims ana 
assertions of any purchaser of stock as to rights existing, or that mlght 
exist, by reason of fraud or illegallty in the organization of the corpora- 
tion or of the sale of Its stock, and without préjudice to the détermination 
of the relative rights and demands of ail persons or corporations, whether 
as credltors or stockholders. Held, that as the decree mlght be sustained 
without référence to the charges of fraud contalned in the original bill, 
the réservation dld not entitle the principal défendant to attack the con- 
sent decree on the theory that the original bill was subsequently amended 
so that the allégations orlglnally appearlng were dlsputed and disproven 
by those of the amended bill. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 150 ; Dec. Dig. 
<S=>91.] 

3. Cobporations <S=ï>170 — Stock — Issuance — Considération. 

Where a corporation which was without assets exchanged Its stock for 
that of a second corporation, there was no considération to uphold the ex- 
change, and the first corporation is not entltled, on distribution of assets 
of the second, to share as a stockholder. 

[Ed. Note.— -For othep cases, see Corporations, Cent. Dig. §§ 624r-632; 
Dec. Dig. <S=170.] 

4. Corporations <s=»377(2) — Authoritt of — Puhcuase op Stock of Other 

companies. 

Rev. St. Me. c. 47, § 6, authorizes the formation of corporations to carry 
on any lawful business, excepting corporations for banking, Insurance, 
etc. Section 51 provides that any corporation organlzed under the chapter 
may purchase, own, sell, asslgn, transfer, or dispose of shares of the 
capital stock of any other corporation of that state or other states. Held, 
that the permission was restrlcted to acquisition of the stock of corpora- 
tions carrj'ing on those businesses which a corporation organlzed under 

@=»For other cases see same topio & KEY-NUMBER la ail Key-Numbered Dlgests & Indexes 
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chapter 47 might carry on, and so a corporation thus organized could not 
acquire the stock of a corporation orgauized to do an insurance business. 
[Ed. Xote.— For other cases, see Corporations, Cent. Dig. § 1532; Dec. 
Dig <S=5377(2).] 

5. CoEPOBATioNS <S=.S77(2) — Stock or Other Companies — Rigiit to Acquire. 

Where the statutes of tlie state of its création do not authorize a cor- 
poration to acquire the stock of other corporations, such power is elearly 
restricted, and any acquisition Is improper. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1532 ; Dec. 
Dig. <©=377(2).] 

6. COBPOBATIONS <S=>377(2) POWEKS OV CORPOUATIONS LOCAL LAWS. 

A Maine coriioratlon, organized under Rev. St. Me. c. 47, § 6, authorizing 
the formation of corporations to carry on any lawful business, is not en- 
titled, by virtue of its charter, to acquire the stock of an Illinois corpora- 
tion, where the acquisition of such stock was illégal under the Illinois 
laws, as the Illinois laws would govern the validity of the transaction. 

[Ed. Note. — ITor other cases, see Corporations, Cent. Dig. § 1532 ; Dec. 
Dig. ®==>377(2).] 

7. CoEPOBATioNs ®=>642(1) — "DoiNG Business Within" State — What Con- 

STITUTES. 

A foreign corporation, in so far as it holds the stock of a local corpora- 
tion, is doing business within the state of the local corporation'» domicil. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2520, 2521 ; 
Dec. Dig. <S=>642(1). 

For other définitions, see Words and Phrases, First and Second Séries, 
Doing Business.] 

8. Corporations (©=80(12)— Stock Subscriptions— Répudiation. 

Where the promoters of corporations organized in Maine and Arizona 
intended by means thereof to acquire the stock of an Illinois life Insurance 
corporation, the Maine corporation to hold such stock, subscribers to the 
preferred stock of the Maine corporation may, on diseovering the nature 
of the scheme, repudlate their subscriptions and recover back the sub- 
scription priée, the project being illégal, or, in case the funds of such cor- 
poration are insufflcient to satisfy their demands, share pro rata in the 
assets. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. § 264; Dec. 
Dig. <g=80(12).] 

Appeal from the District Court o£ the United States for the North- 
ern District of Illinois. 

Suit by William E. Smith and others against the Central Life Se- 
curities Company and others. From the decree, defendjmts appeal. 
Afïirmed. 

Appellees sought a money judgment against, and a receiver for, the Central 
Life Securities Company, a Maine corporation, and also sought to wind up 
its affairs. Application was flrst made to the Suprême Judicial Court of the 
state of Maine against the appellant Central Life Securities Company, where 
temporary receivers were appointed. Upon an amended bill and upon the 
answer of said company and upon its consent the court entered a decree ap- 
pointing receivers and directing them to wind up the affairs of said company. 
Complainants also filed in this jurisdiction an ancillary bill similar to the one 
flled in the Maine court, and it appearing that due comity required the entry 
of a similar decree in this jurisdiction, a somewhat similar order was entered. 

The receivers appointed reduced the assets to cash, and their reports hâve 
been approved. The chlef controversy on this appeal arises over the distribu- 
tion of the balance. 

<@=3For otber cases see same toplc & KSY-NUMBSB in ail Key-Numbered Dlgests & lodexea 
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The contentions worthy of spécial considération nrise ont of tlie claims of tlie 
Central Agency Company, Western Agency Company, Atlantic Agency Com- 
pany, Eastern Agency Company, and Tliomas Rhodus for participation in this 
balance. 

The court ordered a référence, and full and complète flndings and conclu- 
sions were made by the master. To thèse flndings and conclusions appcllants 
filed exceptions, whieh were eonsidered liy tlie court in a careful opinion, 
and a decree entered March 8, 1913, followed. Tliese findings and conclu- 
sions are too lengthy to be hère set forth in full. The findings of the master as 
corrected by the decree are well supported by the évidence. 

The capital stock of the Central I^ife Securitics (.'ompaiiy was of the par 
value of !f2,500,000, one-half l)eing preferred stoelv and one-half comnion stock. 
^o distinction existed between common and preferred stock excepting over 
the right to dlvidends. While its charter gave it authority to pursue many 
lines of business the chiefly advertised business of the Central Life Securities 
(.ompany was to assist in promoting tlie business of the Hepulilic fjfe Insur- 
ance Company, an Illinois corporation. The flve agency conipanies, also ap- 
liellants herein, were orgauized under the laws of Arizona for the purpose of 
acting as gênerai agents for placiiig life insurance I)usiness, and doliig such 
other business as tlieir respective eliarters and the laws of Arizona permitted. 
Kacli agency company was capitali^ed at .fl.OOO.OOO, divided into $800,000, 
common stock and $200,000 preferred stock, excepting one wliich had $100,000 
of preferred stock and the balaiic» comnion stock. 

Another corporation was orgauized by the saine parties, known as the Mer- 
cantile Securities Company, and from tlie sale of its jn-eferred stoelv it was 
proposed to purcha.se the stock of a bank. Anotlier cor]»oratlon, known as tlie 
Bankers' Consolidated Corporation, was expected to owii the stock in a chain 
Rf country banlvs. Both of thèse corporations were to liold some of the stock in 
tlie aforementioned flve agency companies. The ainount realized froni the saio 
of the preferred stock of the Central Life Securities t^ompany was $887,240.94, 
vvhich preferred stock sold at a premium. 

The common stock of the Central Life Securities Company was, through the 
American Trading Company also controiled by the same parties, transferred 
to the said flve agency companies, and $1,250,000 par value of the latter named 
companies was turned over to the Central Life Securities Company. No other 
considération is apparent for the transfer of the common stock of the last- 
nanied company. The sale of the stock and the conduct of the business of ail 
of thèse conipanies organized as a part of the sthcme was at ail times in tlie 
hands of and under the control of Kliodus Bros. 

In addition to the aforesaid companies thèse same Rhodus Bros., by means 
of their trading conipanies and some of the aforesaid companies, promoted 
and managed the business of the folloWing companies: Nevada & Eastern Gold 
Mining Company, Boise King Placer.s Company, Mina Grande Mining Company, 
Moose Creek Gold Mining Company, Mines Development Company, National 
Rhéostat Company, Merced Copper Company, Fédéral Mercantile Agency Se- 
curities Company, Mercantile Securities Company, the Finance Company of 
America, the American Trading Company, the Independence Zinc Mining 
Company and several others. 

A poîicy of exchanging stock, one for the other, was pursued. The chief 
business of thèse companies was to sell stock. Enormous sums were paid In 
commissions and for expenses. Frequently the cost of seiling the stocli ex- 
ceeded the amount realized from such sale. 

The Kepubiic Life Insurance Company was an Illinois Corporation, the ob- 
ject of which was to conduct a life insurance business. A large siinj of money 
of the Central Life Securities Company was pald to said Republic Life Insur- 
ance Company for the preferred stock of the latter company. Tlie Insurance 
Company wrote life Insurance to the amount of about $200,000, of whleh about 
25 per cent, was upon the lives of the Rhoduses and the agents of the various 
Interlocking companies. The principal activlty of said company conslsted In 
gettlng the names of so-called représentative men willing to take insurance 
In said company but with an understanding that certain spécial privilèges fol- 
lowed. It appeared conclusively that the balance in the hands of the receivera 
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of the Central Life Securities Company, available for distribution, was not 
sufflcient to pay In full the preferred stockliolders. 

The complainants proceeded upon tlie tlieory tliat tlie sale of preferred stocli 
to them was fraudulent, and asked tliat the moneys paid in by them be re- 
turned from the assets in the hands of the receivers, and if a sufflcient sum 
be not realized in this manner, thut tliey hâve judgment for the balance agalnst 
said Company. The court flxed a tlme in whleh ail daimants might présent 
their claims. Nearly ail of the holders of preferred stock flled their claims for 
the aiuounts paid by them for said stock. The agency companies also filed 
their claims for participation in said fund, basing their claim upon their 
holding the said common stock. The appellant Thomas Rhodus asked for an 
allowance of his claim for nioueys alleged to bave been paid for preferred 
stock. Although the Central Life Securities Company consented to the ap- 
pointment of receivers to wind up its afCalrs, it now seeks by this appeal to 
attack the decree appointing the receivers, and dénies ail the claims of fraud 
set up in the complainants' bill. 

By the decree appealed from, the preferred stockholders of the Central 
Life Securities Company, who seasonably flled their claims, vvere permitted to 
share pro rata in the balance in the hands of the receivers. The claim of the 
appellant Thomas Rhodus was disallowed because the court found that he 
paid nothing for his said preferred stock. The claims of the agency com- 
panies, ail similar in character were entirely disallowed. A further state- 
ment of the facts appears in the discussion. 

Samuel Shaw Parks, of Chicago, 111., for appellants. 
Charles R. Holden, of Chicago, 111., for appellees, 

Before EVANS, Circuit Judge, and ANDERSON and GEIGER, 
District Judges. 

EVANS, Circuit Judge (after stating the facts as above). The 
appellant Thomas Rhodus complains because the master disallowed his 
claim for moneys alleged to hâve been paid for preferred stock of the 
Central Life Securities Company. Whether any money was so paid 
by the appellant Thomas Rhodus for preferred stock was purely a 
matter of fact. The report of the master in this respect was con- 
firmed by the judge, and we are convinced that the évidence justifies 
the conclusion that Thomas Rhodus paid nothing for the preferred 
stock held by him. He is therefore not entitled as a holder of said 
preferred stock to participate in the funds in the hands of the re- 
ceivers. 

[1] The Central Life Securities Company attacks the order made 
in the Suprême Judicial Court of the state of Maine, and also made 
in thèse proceedings, wherein receivers were appointed to wind up 
the affairs of said appellant, contending that the bill originally filed 
in the Maine court was subsequently amended so that the allégations 
originally appearing were disputed and disproven by the allégations 
appearing in the amended bill. Appellant contends that thèse facts 
clearly establish a plan to wreck said company, and such conduct 
constituted a fraud upon the court. In other words, it is claimed a 
temporary receiver was appointed upon a bill proven false by the al- 
légations in the amended bill. 

Without inquiring in détail into the différence between the original 
bill and the amended bill, it is sufficient to say that the decree ap- 
pointing the receivers in thèse proceedings, was entered upon the 
consent of the said Central Life Securities Company. The decree 
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appointing the receîver in the Maine court was upon the answer of 
the said Central Life Securities Company, and without objection from 
the duly authorized représentatives of said company. We are there- 
fore constrained to hold that the said appellant is in no position 
to attack the validity of either decree. 

[2] It appears that the order, appointing the receivers to wind up 
the affairs of the company, contained the following provisions: 

"It is further ordered and decreed that this decree shall be, and it is hereby, 
entered without préjudice to the détermination of any of the issues presented 
by the bill of eomplaint herein, as amended and supplemented and without 
préjudice to the claims and assertions of any purchaser of stock as to rlghts 
existlng, or that may exist, by reason of any fraud or lllegality that may be 
hereafter found or adjudged to hâve existed In the organizatlon of said cor- 
poration, or the sale of its stock ; and wltliout préjudice to the détermination 
of the relative rights and demanda of any and ail persons or corporations 
whether as creditors or as stockholders, etc." 

The appellant contends that this réservation conclusively estab- 
lishes its right to contest the sufficiency of the proof to support the 
allégations in the bill for the appointment of a receiver. We think 
otherwise. The decree appointing the receivers was upon consent 
of said appellant. Other grounds than fraud, recognized by the stat- 
utes of Maine as sufîicient justification for the winding up of a cor- 
poration, clearly appear in complainants' bill, and are admitted in the 
answer. See chapter 85, Laws of 1905. The decree appointing the 
receivers can be sustained without any référence to, or considération 
of, the allégations of fraud and misrepresentation contained in the 
original bill. The réservation above quoted merely préserves the 
right of claimants to litigate the question of fraud so far as that ques- 
tion became relevant to the détermination of the issue of priority of 
claims when final distribution was ordered. Clearly no other effect 
was intended, and none can be given to the réservation ih this decree. 

[3] The claims of the agency companies are ail of similar char- 
acter. Each filed its claim with the receivers pursuant to the order 
of the court, directing ail claimants to présent their claims within a 
designated time. Each of said agency companies claimed a right to 
participate in said fund because of the ownership of common stock 
of the Central Life Securities Company of the par value of $250,000. 
Together the five agency companies owned ail of the common stock of 
said company. 

The précise question presented is whether the holders of the com- 
mon stock shall be permitted to share pro rata with the holders of 
the preferred stock of said company. 

The holders of preferred stock predicate their claim upon a dis- 
affirmance of the contract by which such stock was issued. Acting 
upon the théory that the scheme of incorporation and the plan of the 
promôters was fraudulent, it is claimed that the corporate entity is 
not even that of a de facto corporation. The holders of preferred 
stock, therefore, make claim to the fund on hand which they alone 
produced, and ask it to be apportioned in accordance with the amount 
actually paid into said fund rather than on the basis of the par value 
of the preferred stock so held. Ail holders of preferred stock who 
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filed daims consented to the entry of the decree, directing distribu- 
tion upon tliis basis. The preferred stockholders further contend that 
the holders of common stock paid nothing therefor, and on this theory 
are not entitled to participate in the balance now in the hands o£ 
the receiver. The court correctly denied the holders of the common 
stock ail right to participate in the funds of the defunct company. 
The agency companies paid nothing for the common stock of the 
Central Life Securities Company. True, there was an interchange 
of common stock, but there was nothing back of the stock of the 
agency companies when they transferred a portion of their common 
stock for ail of the common stock of the Central Life Securities Com- 
pany. Under ail of the évidence in this case we conclude there was 
a total failure of considération for the issuance of the common stock 
of the Central Life Securities Company to the agency companies. 

[4] The preferred stock of the Central Life Securities Company 
was ail illegally issued. An actual fraud on the corporation laws of 
Maine and Illinois was committed. The charter issued to the agency 
companies by the state of Arizona was not authorized by the corpo- 
ration laws of said state. 

The Central Life Securities Company was organized under chapter 
47 of the Revised Statutes of Maine. Section 6 of said chapter 47 pro- 
vides that: 

"Three or more persons may associate themselves together by written arti- 
cles of agreement, for the purpose of forming a corporation to carry on any 
lawful business, * * » and excepting corporations for banliing, Insurance, 
the construction and opération of railroads or aiding In the construction there- 
of, and the business of savlngs banks, trust companies," etc. 

While section 51 of chapter 47 of the Revised Statutes of Maine 
provides that: 

"Any corporation organized under this chapter * * * may purchase, 
hold, sell, assign, transfer * * * or otherwise dispose of the shares of the 
capital stock * * « created by any other corporation or corporations of 
this or any other state" 

— we conclude that the appellant Central Life Securities Company 
was not authorized to purchase stock in a corporation organized to 
conduct an insurance business, much less, as in this case, to purchase 
ail of, or the controUing interest in, an insurance company. We con- 
clude that section 51 of said chapter 47 authorized the purchase of 
stock in companies that f ollowed any line of business authorized by said 
chapter 47, but did not authorize the purchase of stock in companies 
that transacted a business which was not permitted by said chapter 47. 
Franklin Co. v. L. S. Bank, 68 Me. 43-47, 28 Am. Rep. 9; 1 Cook 
on Corporations, § 236. While the Central Life Securities Company 
was authorized to conduct varions kinds of business, its chief busi- 
ness, as advertised and as actually conducted, was to secure control 
of the Republic Life Insurance Company, and thereby indirectly en- 
gage in the life insurance business. 

[5] AU the agency companies were organized under the laws of 
Arizona. An examination of the statutes of this state fails to dis- 
close any express authority for a corporation organized under its 



176 236 FEDERAL KEPOETEB 

laws to hold or vote stock of other corporations. With the statutes 
of the state silent on this subject the power of a corporation to hold 
stock of another corporation is clearly restricted. First National 
Bank v. Converse, 200 U. S. 425, 26 Sup. Ct. 306, 50 L. Ed. 537; 
People V. Chicago Trust Co., 130 111. 268, 22 N. E. 798, 8 L. R. A. 
1497, 17 Am. St. Rep. 319; People v. Union Cas Co., 254 111. 359, 
409, 98 N. E. 768, Ann. Cas. 1916B, 201 ; 7 Ruling Case Law, § 528; 
Irvine v. Chicago, Wilmington & Vermillion Coal Co., 200 Fed. 953, 
119 C. C. A. 333. 

[6] The laws of the state of Illinois likewise do not permit, except 
for a very limited purpose not présent in this case, the holding of 
stock by one corporation in another. Converse v. Emerson Co., 242 
m. 619, 90 N. E. 269; Converse v. Gardner Co., 174 Fed. 30, 98 
C. C. A. 16. In the présent case the Maine corporation, not only 
bought stock in an Illinois corporation, but it practically owned the 
efitire stock of said Illinois corporation. This being unlawful in 
Illinois, the purpose was not a lawful purpose in the state of Maine. 
It is only for the purpose of carrying on a lawful business that a 
corporation in the state of Maine may be organized under chapter 47. 

[7] The Central Life Securities Company in holding the stock of 
the Republic Life Insurance Company was doing business in Illinois. 
Col. Trust Co. v. M. B. Works, 172 Fed. 313, 97 C. C. A. 144; Ditt- 
man v. Dist. Co. of Am., 64 N. J. Eq. 537, 54 Atl. 576; Martin v. 
Ohio Stove Co., 78 111. App. 105. 

[B] The purpose and plan of the promoters was clear. They 
sought to do indirectly what they could not do directly. The entire 
scheme was illégal. 

It affirmatively appears that the holders of the preferred stock, 
whose claims were allowed in this court, were not active participants 
in this illégal scheme. It further appears that when the true facts 
were disclosed they acted promptly in repudiating the scheme. 

Where the illégal scheme is thus promptly repudiated by the stock- 
holders, they may recover the moneys by them paid to the company, 
and if the assets are insufficient to pay them in f ull, they are permitted 
to share pro rata in the f und on hand. Pullman's Palace Car Co. v. 
Central Transportation Co., 171 U. S. 138, 18 Sup. Ct. 808, 43 L. 
Ed. 108; Central Transportation Co. v. Pullman's Palace Car Co., 
139 U. S. 24, 60, U Sup. Ct. 478, 35 L. Ed. 55. 

The decree is therefore affirmed. 



VALLERY V. DENVER & E. G. R. CO. dt fil. 

(Circuit Court of Appeals, Eiglith Circuit. August 2, lOlC.) 

No. 4663. 

1. Recbivees ©==107 — PowEES — Ki(ii[T TO Maintain Suit. 

An order of a fédéral court in a foreclosure suit aijpoiiiting a receiver 
for ail of the property of a lallroaU company, in accordanee witli the 
I)rayer of the bill and with the consent of the company, was wlthln the 
j'urisdiction of the court, and is not void as against collatéral attack even 

®S3Foi Other cases see same topic & KEY-NUMBBR in ail Key-Numbereii Digests & Indexe» 
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as to property wliich as afterward deteniiined was iiot witliiii tlie mort- 
gage, and tlie receiver, uiider tliu aulhority eoiif('rrecl by bis apiwintment. 
may maintalii a suit with respect to such property. 

lEd. Note.— For otlier cas(>s. seo K<H'ei\ers. Cent. l)ig. § .'!l'0; Dec. Dig. 

2. Courts ®=3204(8) — Joiîisdiction ov Fei)ku.\l Couuts — A.Nc:!i,LAiiY Suit by 
Keceiver. 

Where the court and ail iiarties treated tlie rcccnversliip suit as beiug 
also for the beiieflt of fieneral creditors, who proved tlicir claims tliereln. 
siicli suit by the rpceiver is aiicillary and witliin the court's jurlsdictlon 
wlthout ref^ard to the citizenship of the parties. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 801; Dec Dig. 
<S=264(3).] 

3 Corporations <g=lSO — Stock Control of Anotiier Corporation — Trust 
Relation — Suit by Receiver for Accounting. 

A corporation which owns ail or a majorlty of the stock of another cor- 
poration, which it thereby controls, is a trustée of the assets of the latter 
so far as relates to its creditors and bound to the exercise of the utniost 
good faith, and on allégations of fraud such creditors or a receiver repre- 
sentlng theni may maintaln a suit for an accounting against the control- 
ling corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 665-673; 
Dec. Dig. ®=j180.] 

4. Equity ®=366 — Suit Based on Fkauu — Conditions Précèdent — Tender. 

When a complainant seeks to set aside a transaction for fraud, it is 
not necessary nor bis duty to tender any sums which it may appear that 
the parties guilty of the fraud hâve disbursed, but it is sufficient if he 
offers to do equity. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 180-190; Dec. 
Dig. ©=^66.] 

Appeal f rom the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Suit in equity by George W. Vallery, as receiver of the Colorado 
Midland Railway Company, against the Denver & Rio Grande Rail- 
road Company and others. Decree for défendants, and complainant 
appeals. Reversed. 

Clayton C. Dorsey and Pierpont Fuller, both of Denver, Colo. 
(Henry T. Rogers, Daniel B. Ellis, Lewis B. Johnson, George A. H. 
Fraser, and Gerald Hughes, ail of Denver, Colo., and joline, Larkin 
& Rathbone, of New York City, on the brief), for appellant. 

Russell G. Lucas, of Denver, Colo. (Henry McAllister, Jr., and El- 
roy N. Clark, both of Denver, Colo., on the brief), for appellees. 

Before SMITH and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. In order to properly understand the 
questions which are before us for décision, a brief statement of the 
proceedings in the court below will be made. The complaint was filed 
March 16, 1915. April 5, 1915, the défendants filed motions to dis- 
miss. October 26 and 27, 1915, the motions were argued and sub- 
mitted. December 2, 1915, the plaintiff filed a motion for leave to 
file a supplemental complaint. January 17, 1916, an order was entered 

@:::DF'or other cases se© same topic & KEY-NUMBER in aîl Key-Numbereil Digests & Indexes 
2m F.— 12 
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granting the motions to dismiss, and the complaint was dismissed ac- 
cordingly. On the same day the plaintiff filed a motion to stay and 
vacate the order dismissing the complaint and for leave to file an 
amended complaint. February 8, 1916, the motions filed December 
2, 1915, and January 17, 1916, were overruled. The plaintiff there- 
upon appealed from the order dismissing the complaint and also f rom 
the orders made on February 8, 1916. By stipulation the several ap- 
peals hâve been consolidated and are to be heard on one record. 

[1] The points relied on to sustain the decree dismissing the com- 
plaint are as follows: (1) Want of jurisdiction; (2) the receiver had 
no title to maintain the action; (3) the facts stated in the complaint 
do not constitute a cause of action. The first two points may be con- 
sidered together, as they are based upon the same facts and reason- 
ing. There being no diversity of citizenship or a fédéral question in 
the case, the jurisdiction of the court and the right of the receiver to 
maintain the action must dépend upon the fact as to whether this ac- 
tion is ancillary to and dépendent upon the action brought by the 
Central Trust Company against the Colorado Midland Railway Com- 
pany in which action the plaintifï was appointed as receiver. By stip- 
ulation we may refer to the record in said action, in determining the 
questions now under discussion. The original complaint in the re- 
ceivership action was filed December 13, 1912, and the receiver was 
appointed the same day with the consent of the défendant therein. 
It cannot be denied but that the order appointed him receiver of ail 
the property of whatever kind and description belonging to the Col- 
orado Midland Railway Company, and authorized him to take posses- 
sion of the same and to institute suits for the protection thereof. 

It is claimed, however, that this order must be limited and con- 
strued with référence to the complaint in the action in which the or- 
der was made, and that as thus limited and construed it will appear 
that as the action was simply one to foreclose a mortgage, the court 
had no jurisdiction or authority to appoint a receiver of any prop- 
erty not subject to the lien of the mortgage, and that as this court held 
in Trust Co. v. D. & R. G. R., 219 Fed. 110, 135 C. C. A. 12, that the 
7,3711/^ shares of stock of the Rio Grande Junction Railway Com- 
pany in controversy in the présent action was not subject to the lien 
of the mortgage, the receivership did not and could not extend to it. 
A third and supplemental complaint was filed in the receivership suit 
July 15, 1913, and the receivership was continued and extended under 
said amended and supplemental complaint with ail the powers in the 
receiver that had theretofore been granted. By spécial order author- 
ity to bring the présent suit was granted to the receiver. We do not 
deem it necessary or profitable to enter into a review of the décisions 
which the industry of counsel hâve presented in the briefs upon this 
question. It would seem that the application of elementary principles 
to the facts must détermine that the receiver had a right to commence 
this action, and that the court had jurisdiction thereof. When the 
District Court made the order appointing the receiver, it had jurisdic- 
tion of the subject-matter and the parties. The complaint prayed for 
a receiver of ail the property of the Midland Company, and the amend- 
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ed complaint prayed for a deficiency judgment wliich would seem to 
be inévitable from the allégations of the complaint. With the con- 
sent of the défendant Midland Company the court extended the re- 
ceivership over ail its property. The plaintiff in the action claimed a 
lien upon the stock in controversy in this action so that the order when 
it was made was not only in conformity to the désire of ail parties 
to the action, but was also consistent with the pleadings. The order 
therefore was not void, and as against a collatéral attack like that now 
made it must be held to hâve given the receiver title to maintain this 
action, Shields v. Coleman, 157 U. S. 168, 15 Sup. Ct. 570, 39 L. 
Ed. 650; Gunby v. Armstrong, 133 Fed. 417, 66 C. C. A. 627; Platt 
v. N. Y. & S. B. Ry. Co., 170 N. Y. 451, 63 N. E. 532; Miller v. 
Brown, 1 Neb. (Unof .) 754, 95 N. W. 797 ; Grand Trunk Ry. Co. v. 
Central Vermont Ry. Co. (C. C.) 85 Fed. 87 ; Horn v. Père Marquette 
Ry. Co. (C. C.) 151 Fed. 626; 34 Cyc, pp. 164, 165. 

[2] Ail parties before the trial court in the receivership suit, includ- 
ing gênerai creditors, hâve treated the same as being for the benefit 
of gênerai creditors as well as the bondholders. The District Court 
itself has so treated it and notice to ail creditors to présent claims 
has been given. The décision that the stock sued for in the présent 
action was not covered by the lien of the mortgage did not détermine 
that it did not belong to the Midland Company. Whether the Mid- 
land Company has any interest therein is the principal issue in the 
présent action. If it has no interest therein, then the plaintiff will 
fail. We think it clearly appears from what has been said that the 
présent action is ancillary to the receivership, and that the court had 
jurisdiction. We now turn to the complaint to ascertain whether it 
States a cause of action against the défendants or either of them. 
Upon this question little need be said. 

[3] Laying aside the question of the présent interest of the Midland 
Company in the 7,3711/^ shares of the Junction Company stock, let 
us examine the allégations of the complaint with référence to this 
stock prior to the sale thereof by the trust company to the Denver 
& Rio Grande. The complaint allèges that, beginning with the year 
1907, the Denver & Rio Grande, controlling a majority of the direc- 
cors of the Junction Company and one-half of the board of directors 
of the Midland Company, inaugurated a practice pursuant to which 
the Denver & Rio Grande and the Midland Company, instead of pay- 
ing to the Junction Company the fuU amount of 30 per cent, of the 
gross earnings from business on the railway of the Junction Company, 
as required by the terms of the agreement between the parties, paid 
only such portion of said 30 per cent, as was sufficient to cover inter- 
est on bonds and other fixed charges and also to pay a dividend of 
5 per cent, upon the outstanding stock of the Junction Company ; 
that the payments of rentals at ail times since 1907 hâve been much 
less than 30 per cent, of said gross earnings required to be paid as 
rentals to the Junction Company; that pursuant to this practice the 
unpaid balance required to make up a total payment from each of 
said companies for each year of 30 per cent, of said gross earnings 
has been carried as a charge in favor of the Junction Company, and 
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against each of said lessee companies and as an accumulated surplus 
in favor of the Junction Company in which the holders of the stock 
of said Company were entitled to participate; and that such surplus 
at the end of the fiscal year of 1912, to wit, November 30, 1912, 
amounted in the aggregate to $642,010.89; that by reason of the ac- 
crued rentals so uncollected the Denver & Rio Grande became indebted 
to the Junction Company in the sum of $503,160.96, and the Midland 
Company in the sum of $138,849.93, and the Midland Company by 
reason of its ownership of 7,371% shares of the stock of the Junc- 
tion Company became entitled to a dividend out of said surplus of 
$237,544, which exceeds in the sum of $98,694, the amount due by 
the Midland Company to the Junction Company for unpaid rentals 
for the use of said line of raiiway ; that, at ail times during and since 
the year 1907, the ratio of the gross earnings of the Denver & Rio 
Grande from the use of the Junction line to the gross earnings of the 
Midland Company therefrom for each of said years has far exceeded 
the ratio of the number of shares of stock of the Junction Company 
owned by the Denver & Rio Grande, to the number of shares of such 
stock owned by the Midland Company. 

The complaint prays for an accounting between the Midland, the 
Junction, and the Denver & Rio Grande Companies, concerning this 
matter, and that the amount of dividends, if any, over and above the 
rentals due from the Midland Company, be ascertained, and the plain- 
tif? hâve judgment therefor if any such balance exists. We are unable 
to perceive any reason why the creditors of the Midland Company 
are net entitled to this, providing the allégations of the complaint are 
true, and for ail purposes of this appeal they must be so considered. 

We now come to a considération of the allégations of the complaint 
with référence to the acquirement of title by the Denver & Rio Grande 
to the 7,3711/^ shares of stock of the Junction Company. The com- 
plaint, when much détail of statement is laid aside, substantially 
charges that the Denver & Rio Grande Company about June 15, 1911, 
having obtained control of the directorate of the Midland Company, 
assumed full control of said company and its business, and being in 
full control, as aforesaid, entered into a scheme to obtain for its own 
use and benefit at an inadéquate price said 7,37U/^ shares of the Junc- 
tion Company's stock, then owned by the Midland Company, and there- 
by fraudulently and in breach of its trust to despoil the Midland Com- 
pany thereof ; that at this time the Midland Company was insolvent 
and the stock of the Junction Company owned by it was its only valu- 
able free asset; that pursuant to said fraudulent scheme the Denver 
& Rio Grande caused the directors of the Midland Company at a 
meeting held on June 28, 1911, to adopt a resolution authorizing the 
borrowing for said Midland Company of not exceeding $575,000 ; that 
shortly thereafter the Midland Company under the direction and con- 
trol of the Denver & Rio Grande made a loan from the Equitable Trust 
Company of New York, and issued therefor three promissory notes 
payable on demand without grâce in the sums of $180,000, $100,000, 
and $200,000, respectively. The payments of said notes were secured 
by the pledge to the Equitable of said 7,371 14 shares of the Junction 
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Company under severe and harsh conditions ; that the Denver & Rio 
Grande in the fall of the year 1912, after said loans were made and 
the notes issued by false statements, which are detailed in the com- 
plaint, caused the Equitable to immediately demand payment of the 
notes, at a time when it it was difficult for the Midland Company to 
respond, and also in the same way caused the Equitable to sell said 
shares of the Junction Company upon five days' notice ; that the Den- 
ver & Rio Grande being in full control of the Midland Company and 
dictating ail its acts was a party to the demand for payment of the 
notes and the sale of said stock, and, instead of trying in any way to 
obtain further time for the payment of the notes or to protect from 
sale and forfeiture of said shares of stock, took such action as pre- 
vented those who were endeavoring to pay off the notes from paying 
the same or preventing a sale of said stock, and at the sale by the Eq- 
uitable bid in the 7,3711/^ shares of Junction stock for the sum of 
$405,432.50, it being alleged in the complaint that the stock at the 
time of the purchase thereof by the Denver & Rio Grande including 
the withheld dividends thereon, was worth not less than $1,000,000. 

Under the allégations of the complaint, the Denver & Rio Grande, 
at the time of the several transactions in regard to the pledge and 
sale of this stock, was a trustée of the assets of the Midland Company 
so far as the creditors of the company were concerned, and, admitting 
that the Denver & Rio Grande owned ail the stock of the Midland 
Company, it was bound to act in the utmost good faith towards the 
creditors of the latter. Northern Pacific Ry. Co. v. Boyd, 228 U. S 
482, 33 Sup. et. 554, 57 L. Ed. 931 ; Central Improvement Co. v 
Cambria Steel Co., 210 Fed. 696, 127 C. C. A. 184, affirmed in 240 U 
S. 166, 36 Sup. Ct. 334, 60 L. Ed. 579; Louisville Trust Co. v. Louis- 
ville, etc., Ry. Co., 174 U. S. 674, 19 Sup. Ct. 827, 43 L. Ed. 1130 
Kansas City Southern Ry. Co. v. Guardian Trust Co., 240 U. S. 166 
36 Sup. Ct. 334, 60 L. Ed. 579; Barrie v. United Rys. Co., 125 Mo 
App. 96, 102 S. W. 1078; Meeker v. Iron Co. (C. C.) 17 Fed. 48 
Sutton Mfg. Co. V. Hutchinson, 63 Fed. 496, 11 C. C. A. 320; Sweeny 
v. Grape Sugar Co., 30 W. Va. 443, 4 S. E. 431, 8 Am. St. Rep. 88 
Noyés on Intercorporate Relations, § 124 ; Cook on Corporations, vol. 
3, § 658; Thompson on Corporations, vol. 7, §§ 8502, 8503. 

It was the duty of the Denver & Rio Grande to make every effort 
to prevent a foreclosure and sale of the pledged stock. Canton RoU 
& Machine Co. v. Rolling Mill Co. of America, 168 Fed. 465, 93 C. 
C. A. 621; Jackson v. Ludeling, 21 Wall. 616, 22 L. Ed. 492; Clark 
and Mar.shall on Priv. Corp. vol. 31, § 763. As to the conduct of 
the Denver & Rio Grande in the pledging and purchase of the stock 
in question being inéquitable, the foUowing cases are in point: Farm- 
ers' Loan & Trust Co. v. New York & N. Ry. Co., 150 N. Y. 410, 
44 N. E. 1043, 34 L. R. A. 76, 55 Am. St. Rep. 689; De Neuf ville 
v. New York & Northern Ry., 81 Fed. 10, 26 C. C. A. 306 ; Alexan- 
der V. Relfe, 74 Mo. 495 ; Jackson v. Ludeling, supra. A court of 
equity disregards the mère frame work behind which fraud is sought 
to be concealed by looking through the same to the actual transaction. 

[4] This is not a case where equity would require the plaintifï to 
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make a tender in money of the amount paid by the Denver & Rio 
Grande at the foreclosure sale of the stock. Fraud is alleged, and 
the plaintiff is but an officer of the court seeking to obtain property 
belonging to the Midland Company for the benefit of its creditors. 
To require the plaintiff to make a tender might defeat the action. 
When a plaintiff seeks to set aside a transaction for fraud, it is not 
necessary or his duty to tender any sums which it may appear that 
the parties guilty of the fraud hâve disbursed. The complaint offers 
to do èquity, and, the whole case being before a court of equity, if the 
plaintiff is granted any relief the court at the same time may make 
the granting of the same conditional upon the doing of equity by the 
plaintiff, to the défendants. Just what form the relief will take, if 
any is granted, will dépend upon the facts when they appear. It is 
sufficient now to say that the facts pleaded entitle the plaintiff to a 
hearing as to their truth. 

We hâve examined the exhaustive brief of counsel for the défend- 
ants, but we think a large portion of the same would be more in point 
if the case was hère on pleadings and proofs. In regard to the ap- 
peals from the order which denied an amendment to the bill, it may be 
doubted whether there was any error in granting the same consider- 
ing the time in the progress of the suit when the motion was made^ 
and also that it was an application addressed to the sound discrétion 
of the trial court; however, as we will reverse the judgment dismiss- 
ing the complaint, we think it right, in order that the trial court may 
feel itself free as to any future amendments, to reverse the order refus- 
ing to grant the amendment. 

The judgment dismissing the complaint and the other orders ap- 
pealed from are reversed, and the case remanded, with instructions 
to the trial court to overrule the motion to dismiss the complaint, al- 
lowing the défendants to answer the same if they are so advised. 

SMITH, Circuit Judge. I concur in ail of the foregoing opinion,, 
except in the reversai for failure to allow the filing of a supplementaî 
pétition as asked December 2, 1915, and the refusai of leave to file 
an amended complaint on the application of January 17, 1916. 

In view of the history of this case Jncluding the history of Cen- 
tral Trust Co. v. Denver & Rio Grande R. Co., 135 C. C. A. 12, 119 
Fed. 210, and the fact that the complaint was filed March 16, 1915,. 
and the motion to dismiss was filed within three weeks thereafter, and. 
said motion to dismiss was not heard until October following, and the 
application to file a supplementaî bill was not filed until more than a 
month af ter the submission, and the application to file an amended 
bill was not filed until more than two months after the motion to dis- 
miss was argued and submitted, it was discretionary with the trial 
court to allow or refuse the applications. 1 Enc. U. S. Sup. Ct. Repts. 
303. And such discrétion was not abused. I do not mean that, in view 
of the reversai, the District Court could not grant such applications if 
now renewed, but there is no réversible error in having refused them 
at the time made. 
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CLEARWATER COUNTY et al. T. PFEFFBR. 

(Circuit Court of Appeals, Elghth Circuit. July 31, 1916.) 

No. 463G. 

1. CouNTiEs <S=>187 — ^Drainage Bonds — Minnesota Statute. 

Gen. St. Mlnn. 1913, § 5542 et seq., authorize counties to issue and sell 
drainage bonds, and provide that the proceeds, together wlth assessments 
collected for ditches, shall be placed in a gênerai dltch fund, to be used 
In the construction of ditches, whether county ditches, or judiclal ditches 
extending into more than one county, and In payment of the bonds as 
they mature. It is further provided that, in case there is Insufflcient 
mouey in the fund to meet bonds when they mature, any other available 
funds In the treasury may be used, and afterward replaced from the 
ditch fund. IIeld>, that such provisions do not authorize a county to set 
apart the proceeds of bonds sold, and approprlate the same to the con- 
struction of a partlcular ditch, leavlng unpaid matured bonds previously 
issued, but that when drainage bonds mature they are entitled to pay- 
ment from any money in the gênerai ditch fund, from whatever source 
derived. 

[Ed. Note.— For other cases, see Counties, Cent. Dlg. §§ 293-295; Dec. 
Dig. <®=5l87.] 

2. Counties <®=>188 — Pboceedinos to Enforce Judgment Against — ^Dé- 

fenses. 

In a proceeding to enforce a iludgment against a county, obtalned on 
county bonds which are primarily payable from a partlcular fund, it is 
not a défense that there are outstanding county warrants, where it is 
not shown that they are payable out of such fund, or that they are due 
and payable under the state statutes, or that, if they were, they are en- 
titled to préférence in payment over the judgment. 

[Ed. Note.— For other cases, see Counties, Cent. Dig. §§ 296-299; Dec. 
Dig. <®=3l88.] 

3. Banks and Banking <S=»134(2) — Deposits — Application to Debts Due 

Bank. 

The right of a banlier to charge up to a depositor wlthout hls order the 
aniount of his note, or other obligation to pay, before it Is due, Is condi- 
tloned ou the latter's insoivency. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. § 354; 
Dec. Dig. ®=3l34(2).] 

4. Counties <g=>226 — Actions Against — Execution and Enforgement of 

Judgment. 

An exécution on a judgment against a county or other public corpora- 
tion may not be lawfully issued and levied on the funds or property ac- 
quired by it in Its governmental capacity, unless expressly authorlzed by 
statute. 

[Ed. Note. — For other cases, see Counties, Cent. Dlg. § 365; Dec. Dlg. 
<®=5220.] 

5. Counties ©=220 — Actions Against — Execution and Enforoement of 

judoment. 

Gen. St. Mlnn. 1913, § 677, provides that, when a judgment Is recovered 
against a county, no exécution shall issue unless after a stated time the 
judgment lias not been paid as therein required. Thls statute was in 
force June 1, 1872, at the tlme of the enactment of Rev. St U. S. § 916 
(Comp. St. 1913, § 1540), which provides that "the party recovering a 
judgment in any common-law cause in any Circuit or District Court 
shall be entitled to simllar remédies upon the same, by exécution or 
otherwlse, to reach the property of the judgment debtor, as are now 
provided in llke causes by the laws of the state in which such court is 

'^ssFoT otbe:' cases see same topic & KBY-NUMBER lu ail Key-Numbered Digests & Indexes 
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held." Held, that the issuanee of an exécution by a District Court at 
once on the entry of a judgment against a Minnesota county, and its 
levy iipon tlie funds of tlie county, were unautliorized and inefCective. 

[Ed. Note. — For other cases, see Counties, Cent. Dig. § 365; Dec. Dig. 
.©=3226.] 

6. Mandamus <S=5l54(2)— Pétition — ENroBCEMENT of Judgment Aqainst 
County. 

A mère error in form of procédure in a fédéral court is not fatal, and 
a proceeding for the enforcement of a .iudginent against a county by the 
issuanee and service on the county offlcers, on pétition of the judgment 
plaintiff, of a citation to show cause, although such proceedings were in 
aid of an unauthorized levy of an exécution, may be treated as a pro- 
ceeding in mandamus, and sucli writ may be issued therein, where the 
pétition is sutficient, and only Questions of law are in issue. 

[Ed. Note. — For otlier cases, see Mandamus, Dec. Dig. <S=3l54(2).] 

In Error to the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Action at law by Charles Pfeffer against the County of Clearwater 
and others. From an order made in proceedings in aid of exécution, 
défendants bring error. Reversed. 

William A. McGlennon, of Bagley, Minn. (Charles Loring and G. 
A. Youngquist, both of Crookston, Minn., on the brief), for plaintiffs 
in error. 

Arthur M. Keith, of Minneapolis, Minn. (Joseph R. Kingman, Nor- 
ton M. Cross, and Thomas F. Wallace, ail of Minneapolis, Minn., on 
the brief), for défendant in error. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

SANBORN, Circuit Judge. This writ of error challenges an order 
of the court below that the Clearwater County State Bank and the 
First National Bank of Bagley pay, out of the funds standing in them 
to the crédit of the county treasurer of Clearwater county, amounts 
sufficient to satisfy an exécution issued on the judgment which the 
plaintifï recovered against the county on May 6, 1915, for $12,522.20 
and costs. The order is attacked on four grounds: (1) That there 
were no funds in the treasury of the county available to pay this judg- 
ment; (2) that there were and had been ever since May 5, 1915, un- 
paid warrants of the county outstanding to the amount of $67,973.89 ; 
(3) that there were in the hands of the Clearwater Bank ever since 
that date unpaid warrants of the county to the amount of $15,000; 
and (4) that the exécution issued on the judgment and the levies un- 
der it upon the funds and crédits of the county were unauthorized 
and void. 

Were there funds in the treasury of the county available to pay the 
judgment? The pertinent statute of Minnesota provides that: 

"When any judgment is recovered against a county • * • no exécution 
shall issue, except as herein provided ; but, unless reversed, the same sliall 
be paid from the funds in the treasury, if there be any available." Gen. Stat. 
Minn. 1913, § 677. 

On the pétition of the plaintifï in the judgment, the court below 
issued to the county of Clearwater, to its county auditor, to its county 

©:53For other cases see same topic & KBY-NUMBER In ail Key-Numbereâ Dlgests & Indexe» 
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treasurer, and to the banks, an order to show cause why they should 
not pay this judgment out of the funds of the county in their hands. 
The county auditor and county treasurer answered for themselves and 
the county by their affidavits to the effect that the judgment was based 
on county bonds issued to construct a drainage ditch under chapter 258, 
General Laws of Minnesota 1901, and chapter 315, General Laws of 
Minnesota 1903, and General Statutes of Minnesota 1913, § 5542 et seq., 
that there were in the treasurer's hands raised under that law avail- 
able to pay the judgment $1,716.77, that there were no other funds 
available to pay tlie judgment, but that there were also in the treas- 
urer's hands $19,501.63, money of the county raised by the issue and 
sale of bonds of the county in anticipation of taxes for the construction 
of judicial ditch No. 1, that this ditch was in course of construction, 
that when "said ditch is completed and the contractors paid under their 
contracts the money will be insufficient to pay the warrants drawn 
against said fund and moneys," and that the officers of the county are 
forbidden by the statutes to use the moneys in any fund for any other 
purpose than that to which it is devoted by the statutes creating it. 

[ 1 ] The first question, theref ore, is : Was this $19,501 .63 available to 
pay the plaintiff's judgment, or was it set apart as a spécial fund to pay 
contractors for constructing the judicial ditch yet to be made? The 
bonds upon which this judgment is founded and the bonds issued to 
raise the $19,501.63 are the direct obligations of the county. Van 
Pelt V. Bertilrud, 117 Minn. 50, 52, 134 N. W. 226. 

"Said county board," ]'eads the statnte, "sliall hâve power to iiegotiate said 
bonds a.s they shall deeni for tlie best interest of said county, but fnr not less 
than their par vahîe. The proeeeds from the sale of ail such bonds shall be 
Placed in a mènerai ditch fund which is hei'eby created. Such county board 
shall provide nionoys for the paynient of rhe principal and interest of said 
bonds as they severally mature, which moneys shall be placed In the gênerai 
ditch fund, into which fund it uiay transfer any surplus moneys remaining 
in the gênerai re\ enue fund or other funds of the county which eau properl;; 
be u.sed for the puqiose of this act, into which fund shall also be paid ail 
moneys received from the paynient of any liens created under the provisions 
of this act. And such board is hereby authorized to pay drainage bonds is- 
sued under the provisions of this chapter out of any available funds in the 
county treasnry, when the moneys on hand in the gênerai ditch fund of the 
treasury are in.suflielent to meet the payment of Ixinds issued in ditch pro- 
ceedings when tlie same mature, but the fund from which such moneys hâve 
been tt'keii or used for the payment of bonds as they mature shall be replen- 
ished with interest at the rate of six per cent, per annum from collections of 
unpaid assessments for ditches, drains or water courses construeted under 
any proceedings had hereunder." General I.aws of Minnesota 1903, pp. 557, 
558, and amendments ; General Statutes of Minnesota 1913, § 5542. 

A judicial ditch is one which extends into more than one county. 
The judge apportions the cost of the ditch between the counties (sec- 
tion 5559), and the power and duty of the county to collect the assess- 
ments upon the property in the case of a judicial ditch, to issue bonds 
to anticipate thèse collections, to place the proeeeds of thèse bonds and 
the moneys coUected from the assessments (section 5625) in the gên- 
erai ditch fund, and out of that fund to pay any of its drainage bonds 
that mature, whether issued for county or judicial ditches (section 
5542), and any damages for the taking or injuring of land in the con- 
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struction of any ditch whatever (section 5627), are the same in the case 
of the construction of a judicial ditch as in the case of the construc- 
tion of a county ditch. No intention is manifested and no provision 
is made by the statutes to keep the proceeds of bonds issued or of as- 
sessments or liens collected for any particular drainage ditch, whether 
county or judicial, separate from the proceeds of bonds issued or of 
assessments collected for other such ditches in the county, or to appro- 
priate the former to the payments of the bonds issued for or the costs 
of that particular ditch in préférence to other obligations of the county 
to pay liabilities arising from bonds or otherwise out of the construc- 
tion of ditches. 

On the other hand, the statutes create a gênerai ditch fund. They 
require the county ofïicers to pay into that fund ail moneys derived by 
the county from ail bonds issued for the construction of ail county and 
ail judical ditches (section 5542), ail moneys derived from the collec- 
tion of assessments or liens made for ail such ditches (sections 5542, 
5625), ail surplus funds remaining in the gênerai revenue fund, or oth- 
er funds of the county, which can properly be used for drainage pur- 
poses (section 5542), and the moneys which the county is commanded 
to provide for the payment of the principal and interest of ail its drain- 
age bonds as they mature (section 5542). They require the county ta 
pay its drainage bonds as they mature and the damages for the tak- 
ing of and the in jury to property in the construction of the ditches out 
of this gênerai ditch fund, if there is sufficient there so to do, and, if 
not, out of the gênerai revenue fund of the county (sections 5542, 5627). 
Therefore they required this county to place this $19,501.63 in the 
gênerai ditch fund, and it did so. 

It is no ansvi^er to the claim that this fund thereby became available 
to pay this judgment on the matured drainage bonds of this county that 
the county or its officers intended to neglect or refuse to pay its past- 
due drainage bonds and to use this money to pay future debts it was 
making for another drainage ditch that was yet to be constructed. 
This statute required it to apply any funds in its gênerai ditch fund 
available to the payment of its matured drainage bonds, and the county 
was without the right to refuse so to do and to apply thèse moneys tO' 
pay future debts not yet accrued. The statutes neither created nor 
empowered the county to create any lien upon or trust in this $19,- 
501.63, or in any other moneys in its gênerai ditch fund, for the pref- 
erential benefit of those who had contracted to build the contemplated 
judicial ditch, and there was no such lien or trust. Where neither the 
statutes nor the bonds issued thereunder limit the funds from whicK 
their payment shall be made, ail the funds of the municipality or quasi 
municipality issuing them not specifically appropriated by, or by au- 
thority of, law to the payment of other debts or claims of the corpo- 
ration issuing them, are available to pay them. Vickrey v. City of 
Sioux City (C. C.) 115 Fed. 437, 440. And our conclusion is that this 
$19,501.63 was available under the true construction of that term in 
thèse statutes to pay, and the statutes imposed the duty upon the coun- 
ty and its officers to pay, out of that fund the judgment of the plaintiflf 
on his past-due drainage bonds. 
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[2] The answer of the county and its officers by the affidavits of the 
latter stated that there were and are outstanding and unpaid warrants 
drawn on the county treasurer aggregating $67,973.89. But this fact 
is no défense to the claim of the plaintifîf to payment of his judgment 
eut of the moneys in the gênerai ditch fund: (1) Because the affida- 
vits neither alleged nor claimed that thèse warrants are payable out of 
that fund, and the presumption is that they are not, for the affidavits 
alleged that there is in the hands of the county treasurer $1,716.77 
raised under the drainage statutes above cited, and which, therefore, 
must be in this gênerai ditch fund which is available to pay the plain- 
tiff's iudgment. If this $1,716.77 is available to pay the plaintifï's judg- 
ment notwithstanding thèse unpaid warrants, by the same mark the 
$19,501.63 must be in like manner available; (2) because it does not 
appear from the answer of the county and its officers that thèse war- 
rants hâve been presented for payment, or that payment has been de- 
manded, or that they are due ; and (3) because it does not appear that 
the owners of such warrants hâve any légal right to or équitable 
ground for a priority or préférence of payment over the plaintiff, and 
it is no défense to the claim of one creditor for payment that his sol- 
vent debtor owes others. 

[3] The answer of the Clearwater County State Bank to the order 
to show cause was that it had $12,000 to the crédit of the treasurer of 
the county, but that at ail the times in question it had and still has in its 
hands unpaid warrants of the county drawn on the treasurer for the 
aggregate amount of $15,000, for the payment of which it claims a 
lien on the fund it holds to the crédit of the county. But this claim of a 
lien is untenable. In the first place, the bank does not allège or prove 
that it was the owner of any of the warrants, and, if it was not, it could 
hâve neither a lien on the crédit of the county with it nor a set-ofif on 
account of thèse warrants. The affidavit in response to the order to 
show cause goes no f arther than to state that the bank "has in its hands 
unpaid warrants of the auditor," etc. Again, the time when a county 
warrant is due is when the treasurer sets apart a sufficient sum to pay 
it, and, if it bears interest, gives notice to stop the interest. General 
Statutes of Minnesota 1913, § 870; Pauly Jail Bldg. & Mfg. Co. v. 
Jefferson County, 160 Fed. 866, 870, 88 C. C. A. 48, 52. There is no 
averment or claim that thèse warrants are due, and no allégation or 
claim that the county is insolvent. The right of a banker, sometimes 
loosely styled a lien, to charge up to a depositor, without his order, his 
note or other obligation to pay before it is due, is conditioned on the 
latter's insolvency. Irish v. Citizens' Trust Co. (D. C.) 163 Fed. 880, 
886; Wunderlich v. Merchants' National Bank, 109 Minn. 468, 471, 472, 
124 N. W. 223, 27 L. R. A. (N. S.) 811, 134 Am. St. Rep. 788, 18 Ann. 
Cas. 212. And there is no allégation in the answer of the bank of the 
insolvency of the county. The bank, therefore, had no lien on the 
f unds it held to the crédit of the county. 

[4, 5] The plaintifï's judgment was rendered on May 6, 1915, an 
exécution was issued upon it, and in June and July, 1915, the marshal 
levied this exécution on the funds of the county in the hands of its 
treasurer and on the crédits which the county had in its depositories. 
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the Clearwater State Bank, where its crédit was $12,836.26, and tlie 
First National Bank of Bagley, where its crédit was $12,847.97. The 
statutes of Minnesota provide that : 

"When any judgment Is reeovered agalnst a county, ♦ • * no exécution 
shall issue except as herein provided ; but, unless reversed, the same shall ho 
pald from funds In the treasury, if there be any avallable ; if not, the amoum 
thereof shall be levied and collected as otlier county charges, and, when su 
collected, shall be paid to the person In whose favor the judgment was reu- 
dered, upon the delivery of a proper voucher therefor. If payment is nof 
made withln thirty days after the time the treasurer is required by law to 
make settlement with the audltor next after the rendltion of such judgment. 
exécution may issue, but the property of the county only shall be liabli' 
thereon." Section 677. 

The défendants contend that the exécution and the levies were un- 
authorized and void, and the plaintiff cites Canal & Claibourne Street 
Railroad Co. v. Hart, 114 U. S. 654, 661, 662, 5 Sup. Ct. 1127, 29 
L. Ed. 226, and insists that they are vaHd, and that the provisions of 
the statiite which stay exécution until 30 days after opportunity to levy 
and collect taxes to pay it hâve expired are inapplicable to this case. 
In the Canal, etc., Railroad Company's Case, Hart obtained a judg- 
ment in the Circuit Court of the United States against the city of 
New Orléans on March 3, 1882. On March 15, 1882, pursuant to 
a gênerai statute of the state of Louisiana, Hart caused the issue of 
a fieri facias in that suit, and under it caused the seizure in the hands 
of the railroad company of the property, efïects, and crédits of the 
city, and thereupon such proceedings were had that judgment against 
the railroad company, the garnishee, followed a judgment against the 
city. In the Suprême Court the judgment against the railroad com- 
pany was assailed on the ground that when the fi. fa. was issued there 
was no law which authorized its issue against the city of New Orléans. 
The issue of the fi. fa. against the city was authorized, however, by 
the gênerai laws ûf Louisiana on June 1, 1872, when section 6 of chap 
ter 255 (17 Stat. 197) of the act of that date, now section 916 of the 
Revised Statutes, took effect. That section reads in this way : 

"The party recovering a judgment In any comnion-law cause In any Cir- 
cuit or District Court shall be entitled to similar remédies upon the saine, 
by exécution or otherwise, to reacli the property of the judgment debtor. 
as are now provided in like causes by the laws of the state in which such 
court is held, or by auy such laws hereafter enacted which may be adopted 
by gênerai rules of such Circuit or District Court; and such courts may, 
from time to time, by gênerai rules, adopt such state laws as may hereafter 
be in force in such state in relation to remédies upon judgments, as afore- 
said, by exécution or otlierwise." 

The state of Louisiana had by section 2 of a spécial act passed 
March 17, 1870 (Laws Ex. Sess. 1870, No. 5), prohibited the issue of 
any writ of exécution or fi. fa. from any of the courts of that state 
against the city of New Orléans. The Suprême Court held that this 
spécial act was not adopted by section 916, but that that section adopted 
only the gênerai laws of the state, providing remédies for the enforce- 
ment of judgments in like causes — that is to say, in causes of the same 
gênerai class as that specially under considération. This décision is 
clearly irrelevant and inapplicable to the case in hand, because the 
same gênerai provision of the statute of Minnesota which now exists 
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regarding the issue of exécutions upon judgments against counties was 
in effect in that state in 1872, when section 916 was enacted (Statutes 
of Minnesota 1866, p. 114, § 83; Statutes of Minnesota 1878, p. 135, 
§ 91), and it controlled then, as it controls now, the issue of exécu- 
tions in causes like that hère in hand ; that is to say, ail causes in the 
gênerai class of which this cause is one. 

It is a gênerai rule that an exécution on a judgment against a pub- 
lic corporation may not be lawfully issued and levied on the funds 
or property acquired by it in its governmental capacity unless ex- 
pressly authorized by statute, because it holds such funds and prop- 
erty in trust for the public uses and purposes for which it obtained 
them. The exécution and the levies in the case in hand were not ex- 
pressly authorized, but were expressly prohibited by statute, and they 
were therefore unauthorized and ineffective. 3 Abbott, Municipal 
Corporations, p. 2575, § 1167; Jordan v. Board of Education, 39 Minn. 
298, 39 N. W. 801 ; State ex rel. v. Foot, 98 Minn. 467, 108 N. W. 
932. 

[6] A right judgment, however, though rendered for a wrong rea- 
son, may be sustained. There were in the gênerai ditch fund in the 
treasury of this county, and in the hands and control of its auditor 
and treasurer, ample funds available to pay the plaintiff's judgment, 
and the statute required them to pay it out of thèse funds. The power 
was conferred and the duty was imposed upon the court below to re- 
quire and command them so to do. It might hâve donc this by means 
of an alternative writ of mandamus, followed after a hearing by a 
peremptory writ of mandamus. In view of the fact, however, that no 
issue of fact arose in the proceedings in hand, and that the issues of 
law were submitted, heard, and decided without objection on pétition 
and answer, the pétition, order to show cause, answer, and final order, 
so far as the county and its officers are concerned, had every essential 
attribute of a proceeding in mandamus, and the court below was not 
without power or duty to require and command them to make the pay- 
ment in this proceeding. Section 954, U. S. Revised Statutes (section 
1591, U. S. Comp. Stat. 1913), provides: 

"That no summons, writ, déclaration, return. proeess, judgment, or other 
proceedings In civil causes, in any court of the L'nited States, shall be abated, 
arrested, quashed or reversed for any defect or want of form ; but such court 
shall proceed and give judgment accordlng as the rlght of the cause and 
matter in law shall appear to it, without regarding auy such defect, or want 
of form, except those which, in cases of demurrer, the party demurring spe- 
cially sets down, together with his demurrer, as the cause thereof ; and such 
court shall amend every such defect and want of form, other than those which 
the party demurring so expresses." 

The pétition was in ail respects sufficient to warrant writs of manda- 
mus. It set forth the judgment, the funds of the county in the pos- 
session of the auditor and treasurer sufficient to pay the judgment, 
prayed an order on them and on the county to show cause why an 
order should not be made requiring them to do so, and why such or- 
ders as the court should deem proper should not be made. The or- 
der to show cause was issued and served upon the county and its 
officers. They appeared and answered by the affidavits of the auditor 
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and treasurer, and therein admitted that they Had $1,716.77 in their 
control in the county depositories available to pay the judgment, and 
showed that they had more than $19,000 lawfully available for that 
purpose, as has been decided, although, while admitting the possession 
and control of this fund, they denied its availability, and this presented 
the only question of law on the merits of the case for the décision of 
the court below. After a full hearing on this pétition and answer, 
the court made an order that the judgment should be paid out of the 
funds to the crédit of the county in the banks. Hère were lawful pro- 
ceedings, ample to sustain, and the légal right in the plaintifï to hâve, 
an order on the county to pay this judgment, on the county auditor to 
issue orders or warrants on the county treasurer to pay it (State ex rel. 
V. Foot, 98 Minn. 467, 108 N. W. 932), and on the county treasurer 
to maké such payment to the plaintifï or his attorneys. But the final 
order made by the court is not to that efïect. It is that the banks pay 
to the United States marshal the amount necessary to satisfy the ex- 
écution on the judgment out of the crédits in them to the county, or 
to the county treasurer, on which he levied. 

As the exécution and the levies were unauthorized, this order must 
be reversed, and the cause must be remanded to the court below, with 
•directions to dismiss the banks, and to enter an order on the pétition 
and on the answer of the county and its officers, directing and com- 
manding the county of Clearwater to pay said judgment, directing 
and commanding the county auditor of said couhty to issue county 
warrants or orders in due form on the county treasurer of said county, 
directing him to pay to the plaintiff, or to his attorneys in this case, 
out of the funds of the county in his control, amounts sufficient to pay 
and satisfy said judgment, and to deliver the same to the plaintifif's 
attorneys, and directing and commanding the county treasurer to obey 
such warrants or orders, and on présentation thereof by the plaintiff 
or his attorneys to pay to him or them out of the funds of the coUnty 
amounts sufficient to satisfy and pay the judgment of the plaintiff; 
and it is so ordered. 



CLAIBOENE v. BKOPHT. 

(Circuit Court of Appeals, Fourth Circuit. May 12, 1916.) 

No. 1414. 

1. Brokers <S=>57(2) — Right to Commission — Sufficiency of Services. 

Whlle the mère fact that a broker authorized to sell property Intro- 
duees or otherwise brings together the owner and one who becomes the 
purchaser does not entitle blra to compensation, It will do so If such 
brlnglng together is the procurlrig cause of the sale, although the owner 
takes the negotlations into hîs own hands and accepts a lower prlce. 

[Ed. Note. — For other cases, see Brokers, Cent. Dlg. §§ 66, 6T, 72 ; Dec. 
Dig. ®=57(2).] 

2. Brokers ©=88(2, 3) — Actions for Compensation — Questions for Jubt. 

lu an action by a broker to recover a commission on the sale of the 
stock of a coal-mlning company, évidence that défendant, who employed 

<®=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgesta & Indexe» 
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him, was substantially the owner of the stock, and that défendant per- 
sonally made the sale to one who was an ofBcer of a corporation witlt 
wliieh plalntiff had been negotiating, of whlch fact he had advlsed de- 
fendant, hcld sufficient to requlre the submission of the case to the jury. 
[Ed. Note.— For otlier cases, see Broliers. Cent. Dig. §§ 128, 129; Dec. 
Dig. <3=8S(2, 3).] 

In Error to the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore ; John C. Rose, Judge. 

Action at law by Herbert W. Claiborne against John S. Brophy. 
Judgment for défendant, and plaintiff brings error. Reversed. 

Willis B. Smith, of Richmond, Va. (Bartlett, Poe, Claggett & Bland,. 
of Baltimore, Md., on the brief), for plaintiff in error. 

Robert R. Carman, of Baltimore, Md. (J. Walter Lord, of Baltimore, 
Md., on the brief), for défendant in error. 

Before PRITCHARD and WOODS. Circuit Judges, and BOYD, 
District Judge. 

PRITCHARD, Circuit Judge. This suit was instituted in the Dis- 
trict Court of the United States for the District of Maryland. The 
plaintiff in error (plaintiff below) sued the défendant in error (de- 
fendant below) upon the common counts and upon a spécial count.. 
|Under the spécial count he claimed $8,250, 5 per cent, commission on 
$165,000, the price paid for the capital stock of the Cirrus Coal & Coke 
Company in the sale of which the plaintiff claimed that he was the pro- 
curing cause. 

The testimony in the case consists mainly of letters. It appears 
that the plaintiff at the time of the transaction in question resided in 
Richmond, Va., was engaged in the real estate business, and made a 
specialty of coal, timber, and iron properties. In June, 1911, he re- 
ceived a letter from the défendant, who was at that time président 
of the Cirrus Coal & Coke Company, calling his attention to the fact 
that the Cirrus Coal & Coke Company was for sale, and offering him 
a commission of 5 per cent, if he should fînd a purchaser. In the let- 
ter it was distinctly stated that the property had not yet been offered 
for sale and that a one-half interest in the same could be purchased 
for $135,000, and that the entire stock could be acquired for $275,000. 
On August 14, 1911, in response to an inquiry from the plaintiff, the 
offer was renewed in the f ollowing language : 

"The price of the property will be $275,000, eut of which we can allow you 
a 5 per cent, commission. The terms of sale would be one-half cash, the 
balance In equal payments running one, two, or three years at 6 per cent, 
interest. The property bas been offered to others; hence this price is subject 
to prior sale." 

This letter was signed by the défendant as gênerai manager for 
the receiver of the Cirrus Coal & Coke Company; the company in 
the meantime having been placed in the hands of a receiver. On Feb 
ruary 29, 1912, the offer was renewed in the following language: 

"Hâve received your favor of the 28th Inst. statlng that you hâve several 
parties interested in the purchase of Cirrus Coal & Coke Company property 
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and wlsh to know If the priée ot $275,000 Is the minimum, and in reply will 
say tliat it Is. We will allow you a 5 per cent, commission If you consum- 
mate a sale at thls prlce." 

Under date of March 14, 1912, the plaintiff notified the défendant 
that L. E. Tierney, secretary-treasurer and gênerai manager of the 
Elkridge Coal & Coke Company, had written him that he had sent his 
engineer to inspect the Cirrus Coal & Coke Company, and that he 
had submitted ail data in his possession to Mr. Tierney and had in- 
terested him in the coal property, and that he hoped that he would 
hâve favorable advice from him in a few days with référence to the 
purchase of the property. On the 15th of March, 1912, this letter 
was acknowledged from the defendant's office, and in the acknowledg- 
ment it was stated that the défendant was absent from the office, but 
that he was expected to return home the next day, at whicli time the 
plaintiflf's letter of March 14th would be referred to him. 

On April 13, 1912, the plaintiff was notified by the défendant that 
th« property had been sold and that the new owner had taken charge 
on the Ist of April. On April 15, 1912, the plaintiff wrote the de- 
fendant asking for the name of the purchaser, whether a corporation 
or private individual, and on the 20th of April, a reply was received 
stating that the purchaser was Mr. Isaac T. Mann and that he was 
at that time operating the property. It appears that Mr. Isaac T. 
Mann was the président of the Elkridge Coal & Coke Company, of 
which Mr. Tierney was secretary-treasurer and gênerai manager, and 
was aiso président of the corporation called Pocahontas Consolidated 
Collieries Company, Incorporated. The testimony shows that the 
plaintiff brought the Cirrus Coal & Coke Company property to the 
attention of both of the above-mentioned corporations, of which Mr. 
Mann was président. 

It also appears from the testimony of Mr. Mann that at the time 
he purchased the entire capital stock and bonds of the Cirrus Coal 
& Coke Company, on March 25th, for $165,000, he intended to offer 
the stock and bonds to the Pocahontas Consolidated Collieries Com- 
pany, Incorporated, at the priée for which he had acquired them, and 
that he subsequently carried eut his intention, and that his offer was 
accepted by the Pocahontas Consolidated Collieries Company, Incor- 
porated, on April 24, 1912, and thé stock and bonds were transferred 
to it for the amount of the original purchase, to wit, $165,000. The 
plaintiff made demands upon the défendant for his commission on 
the sale, and, the same being denied, he instituted this suit. After 
hearing the testimony, the court below held that there was not suffi- 
cient légal évidence to entitle the plaintiff to recover, and directed a 
verdict in favor of the défendant. 

[1] We deem it important to consider briefly the law bearing upon 
the question as to whether under the circumstances of this case the 
plaintiff would be entitled to recover in the event he should establish 
the facts as alleged in his complaint by a prépondérance of the évi- 
dence. In the case of Howard v. Street, 125 Md. 299, 93 Atl. 926, 
the court quoted with approval the following language from Keener 
V. Harrod, 2 Md. 63, 56 Am. Dec. 706 : 
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"We understand the rule to be this (in the absence of proof of usage): 
That the mère fact of the asent having introducod the purchaser to the seller, 
or diselosed names by wliich they came tosether to treat, will not entitle 
him to compensation : but if it a)>lieiirs tliat such introduction or disclosure 
was the fouiidation on which tlie negotiation w;\s besun and conducted, and 
tlie sale n;ade, the parties C'anîiot afii>r\vards. by aftreement between them- 
selvos. withdraw the niatter froni t!u' agcnt's hands, so as to deprlve him ot 
his commission." 

In referring to the case of Tivczy v. Miller, 61 Md. 336, the court 
quêtes with ap])roval the following: 

" 'ît is well spttled with the autlioiities genernlly, and in this state, that 
a brolœr is eutitled to his connnissioiis if the sale effected can be referred 
to his iustrninentality. * * * If tlie agent is the procuring cause of the 
sale made, lie will be awarded his commissions.' * * * The fact that the 
appellant took the negotiations into his own hands, and changed the terms, 
could not affect the agent's right to commissions, provided he was the pro- 
curing cause of the sale." 

The case of Lincoln v. McClatchie, 36 Conn. 136, is very much in 
point. In that case it was shown that the défendant had placed in 
the hands of the plaintifï, a real estate broker, for sale a house. Among 
other things, it was stipulated that the house should be sold for the 
sum of $6,500, out of which plaintiff was to receive 1 per cent, 
commission for his services. It was also agreed that in the event the 
défendant sold the house himself that he would not be liable to 
plaintifï for commissions, and that the plaintifï was not to advertise 
the house. It further appears that plaintifï, subséquent to that date, 
advertised that he had houses for sale on a street in the vicinity where 
defendant's house was located. A party residing on such street, be- 
ing anxious to find a house near by for a friend, saw the advertise- 
ment, and in an interview with the plaintifï was informed that de- 
fendant's house was for sale. The party receiving such information 
informed his friend that the property in question was for sale, and 
he entered into negotiations with the défendant for the house, which 
resulted in the purchase of the same for the sum of $6,400. It further 
appeared that the purchaser was not known to the plaintifï at ail, 
and the action of the party who gave the purchaser the information 
was whoUy voluntary. The court in that case held that the plaintifï 
was entitled to recover. Anderson v. Cox, 16 Neb. 10, 20 N. W. 10, 
is to the same efïect. 

[2] In view of what we hâve said, did the court below err in 
holding that the plaintifï had not ofifered sufficient légal évidence to 
justify the jury in fînding that he was the procuring cause of the sale 
by the défendant of the Cirrus Coal & Coke Company to Isaac T. 
Mann? The plaintifï insists that the évidence ofïered in the court 
below, while conflicting, was such as to warrant the jury in fînding 
a verdict in his favor, and he therefore invokes the rule that where 
the évidence is such that fair-minded men may reasonably difïer as 
to the inference to be drawn therefrom that it is solely within the 
province of the jury to détermine the issue thus raised. 

In the case at bar it is insisted by défendant that the stock was 
purchased by an individual whom the plaintifï had never seen or talked 
to, nor to whose attention the property had never been brought by 
236 F.— 13 
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him. Usually in suits of this character the name of the purchaser 
is disclosed to the broker, or he has been brought to the purchaser 
directly. It appears that in this instance neither the name of Isaac 
T. Mann nor the Pocahontas ConsoHdated ColHeries Company, In- 
corporated, were disclosed to the owner by the plaintiff; it further 
appearing, as we hâve already stated, that the plaintiff did not know 
Isaac T. Mann, nor had he had any correspondence with him. 

However, it does appear that the plaintiff had had correspondence 
with the Pocahontas Consolidated Collieries Company, Incorporated, 
and L. E. Tierney, secretary-treasurer and gênerai manager, and that 
he had brought to the attention of thèse parties the property which was 
afterwards sold; that he had actually notified the défendant that 
Tierney not only knew about the property, but had sent an engineer 
to inspect it. It further appears that the défendant was notified by 
plaintiff in a letter dated March 14th that Tierney, with whom he 
had been corresponding in regard to this particular property had, as 
we hâve stated, sent an engineer to inspect it. In this connection it 
should be remembered that Isaac T. Mann was président of the Elk- 
ridge Coal & Coke Company, and also the président of the Pocahontas 
Consolidated Collieries Company, Incorporated. It further appears 
that on the 20th day of March, 1912, a note for $50,000 of the Cirrus 
Coal & Coke Company, indorsed by Smith and McKee and the de- 
fendant and his brother, became due, which resulted in financial em- 
barrassment to the défendant, owing to the fact that the note was 
secured by a deposit of $100,000 of the bonds of the Cirrus Coal & 
Coke Company, the bank which held this note having ordered the 
collatéral to be sold. At the sale thèse bonds were purchased by a 
third party, from whom they were afterwards purchased by the de- 
fendant for $59,000. It appears that at that time, in order to meet 
an emergency which confronted the défendant, he went to Isaac T. 
Mann for the purpose of inducing him to purchase the Cirrus Coal 
& Coke Company, which was owned and controlled by the défendant 
and his brother. 

It is insisted by the plaintiff that the défendant went to Mann, be- 
cause he knew that he was président of the Elkridge Coal & Coke 
Company, and, further, because he had been informed on the 17th day 
of April by the plaintiff that the Elkridge Coal & Coke Company 
contemplated the purchase of the Cirrus Coal & Coke Company, in- 
sisting, among other things, in corroboration of the statement that it 
desired to purchase this property and that it had sent an engineer to 
make a thorough inspection and report. It further appears that the 
sale of this property was made on March 23d as a resuit of the ne- 
gotiations between Mann and the défendant. It also appears that 
this sale was made only six days after the défendant had received 
this information from the plaintiff. The plaintiff insists that the fact 
that Mann was président of both the Pocohantas Consolidated Col- 
lieries Company, Incorporated, and the Elkridge Coal & Coke Com- 
pany, raises the question as to whether the défendant went to Isaac 
T. Mann on the 23d of March because of this information, and if the 
jury should infer from the circumstances as shown by the évidence 
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that such was the case it would be warrantée! in finding that the plain- 
tiflf was the procuring cause of the sale. 

In this connection it is insisted by défendant that he did not know 
that Mann was président of either of the companies. On the other 
hand, it is urged by the plaintifif that this statement is not conclusive, 
inasmuch as the jury, under the circumstances, might find against the 
défendant on this point. It is further insisted by plaintiff that the 
fact that Mann and the défendant were engaged in the same business 
and were on intimate terms should bave been submitted to the jury 
as tending to sustain the contention of the plaintiff, even if, as a mat- 
ter of fact, Mann had no knowledge of the services that plaintiff had 
rendered in attempting to sell this property, the vital question being 
as to whether the défendant had knowledge of the efforts of plaintiff. 
It is well settled that where one who has employed another to secure 
a purchaser for his property he cannot avail himself of the services of 
the agent and make the sale of the property by virtue of the informa- 
tion that he has received from the agent and thereby deprive the agent 
of his commissions. 

It is insisted by défendant that, inasmuch as this property was sold 
for a less sum than the price named to the plaintiff, the plaintiff is 
thereby barred from recovering anything for his services. The fact 
that this property was sold for a less sum than the amount named 
to the plaintiff cannot affect the plaintiff's right to recover. One who 
has employed an agent to sell his property at a fixed sum, and on 
account of financial stress or otherwise takes the matter into his own 
hands and sells the property at a less price, cannot thereby avoid the 
obligation he is under to pay plaintiff a commission. Howard v. 
Street, supra. 

However, it is insisted by défendant that inasmuch as it appears by 
the pleadings that plaintiff was employed by défendant, and the tes- 
timony only tends to prove that the contract of employment was be- 
tween plaintiff and the Cirrus Coal & Coke Company, he would not 
be entitled to recover. On the other hand, it is insisted by plaintiff 
that this contention is without merit ; that while the letter of June 
11, 1911, was signed by the Cirrus Coal & Coke Company, J. S. Brophy, 
the letters of August 14, February 29, 1912, and March 15, 1912, were 
signed by J. S. Brophy, gênerai manager for the receivers ; that the 
contract of employment was for the sale of the capital stock of the 
corporation, which was owned substantially by the défendant ; and that 
therefore it was in fact the défendant who employed plaintiff, and 
that it was he who accepted plaintiff's labors, and who is therefore lia- 
ble to plaintiff for the value of his services as set forth in the three 
counts for work and labor and for money paid and for money re- 
ceived. It is also insisted by plaintiff that the défendant was in 
reality the corporation, and that this is shown by the testimony to the 
effect that the receiver knew nothing of the sale, and that at the time 
of the; sale no application had been made to the court for authority 
to raake the same. 

However, we think the court below erred in refusing to submit to 
the jury the évidence offered by the plaintiff which tended to show 
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that plaintiff was entitled to recover from défendant for such services 
as he may hâve rendered as the procuring cause of the sale of this 
property. 

For the reasons stated, the judgment of the court below is reversed, 
and the cause remanded, w^ith instructions to proceed in accordance 
with the views herein expressed. 

Reversed. 



UNITED STATES v. CALCASIEU TIMBER CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. October 4, 1916.) 

No. 2851. 

1. Public Lands <S=»1.38 — Patents — Transfeb. 

Tliough patent to public land was secured through fraud and mlsrepre- 
sentatlon, it cannot be attaeked by the government where, after Institution 
of a suit against the patentée, the land was tronsferred to a purchaser for 
value, in good faith, without notice of the pendency of the suit. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 368; Dec. 
Dig. <®=5l38.] 

2. Courts <S=>3e3 — Fédéral Courts — Eqtjity — Practice. 

Act La. No. 22 of 1904, provides that the pendency of an action In any 
court, State or fédéral, affecting the title, or asserting a mortgage or lien 
upon Immovable property, shall not be construed as notice to third persons 
not parties, unless a notice of the pendency of the suit shall hâve been 
flied in the mortgage office of the parish where the property to be affectée! 
is situated. Eev. St. U. S. § 914, expressly e.\;empts equity cases from 
the opération of the conformity statute, with the resuit that in such cases 
the pleading and procédure does not follow the state practice, but is 
uniform in fédéral courts. Patentée of land, against whom a suit in the 
fédéral court for the cancellation of the patent on the ground of fraud 
and misrepresentations v/as pending, transferred the land to a bona fide 
purchaser for value and without notice of the pendency of the suit. No 
lis pendens, as required by the Louisiana statute, was iiled, though the 
land was located in that state. Held that, as the acquisition and owner- 
ship of real estate and ail means by which title thereto is transferred is 
exclusively governed by the laws of the State in which the property is 
situated, the purchaser cannot be charged with notice of the pendency of 
the suit in the fédéral court under the rule that a decree in equity is 
binding on one who purchases property which is the subject of controversy 
from défendant in the suit while It is pending, and after service of 
process on him. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 939-949 ; Dec. Dig. 
<S=3363.] 

Appeal from the District Court of the United States for the West- 
ern District of Douisiana ; Aleck Boarman, Judge. 

Bill by the United States against the Calcasieu Timber Company and 
others. From a decree dismissing the bill, the United States appeals. 
Affirmed. 

On August 20, 1907, a patent of the United States for a quarter section of 
land in Rapides parish, Louisiana, was issued to Martha E. Marier. On Janu- 
ary 24, 1908, a bill was filed in the District Court for the Western District 
of Louisiana by the United States against the patentée for the cancellation of 
that patent on the ground that it was obtained by fraud and misrepresentation. 

Ê=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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The cancellation of tho patent was (lecreed iii tliat oase. Whilc that suit was 
pending, and aftei- tlio Kervlce of subpœna therein, as shown by the marshal's 
return, on the sole défendant thereiii, she executed a deed of conveyance to 
one Kirkpatrick of the hiud deseribed in the patent. Through mesne con- 
veyances the Calcasieii Tiniber ('ompany aecjuired the daim of Kirkpatrick 
under the deed to liini. The bill in tliis case, filed l)y tlie United States 
against the Caleasieu Timber (^onii>any and others, after averring tliat the 
fraud and misrepresentation of the patentée in obtaining the patent, and tlie 
i'aet of the fllini; and ])endency of tlie suit against her, vvere known to Kirk- 
patrick and to his jrraiifee, who conveyed to the Caleasieu Timber Company 
iifter the decree in the suit aKainst the patentée was rendered and recorded, 
that the plaintiff was in possession of the land described in tlie patent, and 
that the ('on voyances throuKh which the défendant claims the land constitute 
a cloud on the plajntiff's title, tirayed the cancellation of those conveyances, 
that the decree rendered in the suit aij;.iinst the patentée be decreed valid and 
of biiidin}; effect ai;ainst the défendants in this suit, and that the plaintiflf's 
title to the land mentioned be (]uieted. The answcrs of the défendants put in 
issue the aUecjations above mentioned. deiiied that process was served on 
the patentée in the suit ai^ainst her, and set up the failure to file notice of 
the pendency of that sint. as retinired by the liOuisiana statute. The appeal is 
fi'om a lina! decree dismissing the bill. 

George Whitfield Jack, U. S. Atty., of Shreveport, La. 
L. J. Hakenyos, Nauman S. Scott, and H. H. White, ail of Alex- 
andria, La., and Laird Bell, of Chicago, 111., for appellees. 

Before FARDEE and WALKER, Circuit Judges, and MAXEY, 
District Jtidge. 

WALKER, Circuit Judge (after stating the facts as above). The 
distnissal of the bill was based upon a finding that there was no serv- 
ice of process on the défendant in the above-mentioned suit against 
the patentée for a cancellation of the patent. We are not of opinion 
that the évidence warranted such a fînding. Assuming that that 
return was impeachable in this case, we do not deem it necessary to 
say more of the évidence of its falsity than that it was not so clear 
and unequivocal as is required to overthrow the return, supported 
as it was by the explicit and circumstantial testimony of the officer 
who made it and by other évidence of its verity. 32 Cyc. 517. 

[1] But the decree is not to be reversed if the évidence in the case 
was such as to require a dismissal of the bill. The bill was not main- 
tainable if Kirkpatrick, through whom the timber company claims, 
was a purchaser of the land for value and in good faith, without 
notice of the suit pending against his vendor, the patentée, or of any 
infirmity in the latter's title. It was contended in behalf of the plain- 
tiiïs that Kirkpatrick had both actual and constructive notice of that 
suit and of the patentee's fraud and misrepresentation in obtaining the 
patent. We do not think that the évidence sustained the averments 
of the bill to the effect that Kirkpatrick actually knew of the pen- 
dency of that suit and of his vendor's misconduct, which was alleged 
therein. The évidence was such as to require a finding that Kirk- 
patrick was a good-faith purchaser for value, unless he was charge- 
able with constructive notice of the suit against his vendor. 

[2] The contention that he had constructive notice of that suit is 
sought to be supported by invoking the rule that a decree in an 
equity suit is binding upon one who pnrchases the property which 
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is the subject oî controversy from a défendant in the suit whik it 
is pending and after service of process on the défendant vendor. 
Mellen v. Moline Malléable Iron Works, 131 U. S. 352, 9 Sup. Ct. 
781, 33 h. Ed. 178; 2_Pomeroy's Eq. Jur. §§ 633, 635. This con- 
tention cannot prevail if the Louisiana lis pendens statute, enacted 
in 1904, is applicable. That statute is as foUows : 

"1. That, on and after January 1, 1905, the pendency of an action in any 
court, State or fédéral, in the state of Louisiana, afCecting the tltle, or assert- 
ing a mortgage or lien upon ImmovaWe property, shall not be considered or 
construed as notice to third iiersons not parties to such suit, unless a notice 
of pendency of such action shall hâve been made, filed or registered, in com- 
pliance wlth this act. 

"2. * * * That the notice above referred to shall be in wrlting, signea 
by the plalntlfC or his attorney, statlng tlie name of the court in whieh the 
suit has been filed, the tltle and number of the suit, date of flling same, the 
object of the suit and the description of the property sought to be afCected 
thereby ; and sald notice shall be recorded in the mortgage office of the parish 
where the property to be afCected is situated, and shall hâve eflect from the 
date of flling. 

"3. * * * That in the rendition of judgment In such suit or action, if 
judgment be given against plaintifl's claini, It shall provide for the cancella- 
tlon of said notice at plaintifC's expense, and as part of the costs of sults. 

"4. » * * That ail laws or parts of lavvs In conflict witli this act be and 
the same are hereby repealed from and after January 1, 1905, at whicli 
time this act shall take effect." 

Act 22 of 1904 of the state of Louisiana. 

It is argued that the rule above referred to is one of fédéral equity 
procédure, which is not subject to be changed by state législation. It 
is true that the rule is one of procédure in that it prescribes vk'hat 
is required, when a différent requirement is not prescribed by a par- 
amount authority, to make the decree in an equity suit effective against, 
not only the parties to it, but others who deal with the subject of the 
suit while it is pending. It also is true that equity causes are expressly 
excepted from the opération of the conformity statute (R. S. Ù. S. § 
914), with the resuit that the practice, pleadings, and forms and modes 
of procédure in such causes are uniform in the United States courts, 
and are not governed by state laws, statutory or customary. But 
the fédéral System of equity procédure and practice is not of such 
paramount force that a rule which is a part of it may be given such 
effect as to nullify a law of a state on a subject within the exclu- 
sive domain of state law. Where the substantive law to be admin- 
istered by the court is that of the state in which the court sits, that 
law prevails, rather than a rule of procédure with which it conflicts. 
It is well settled that the acquisition and ownership of real estate 
and ail the means by which the title to it is transferred from one 
person to another, whether by deed, by will or descent, or by judi- 
cial proceedings, and the construction and effect of ail instruments 
intended to convey it, are governed exclusively by the laws of the 
country or state in which the property is situated, and that such 
laws of the several states, being rules of property, are binding upon 
and are to be appHed by the fédéral courts. Brine v. Hartford Pire 
Ins. Co., 96 U. S. 627, 24 E. Ed. 858; McGoon v. Scales, 9 Wall. 
23, 19 E. Ed. 545 ; Bûcher v. Cheshire R. Co., 125 U. S. 555, 8 Sup. 
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Ct. 974, 31 L. Ed. 795; Clarke v. Clarke, 178 U. S. 186, 20 Sup. 
Ct. 873, 44 L. Ed. 1028; Suydam v. Williamson, 24 How. 427, 15 
L. Ed. 978; 1 Bâtes, Fédéral Équity Procédure, § 70. 

The statute above set ont explicitly prohibits the pendency of an 
action in any court, state or fédéral, in the state of Louisiana, affect- 
ing the title, or asserting a mortgage or lien upon immovable prop- 
erty, being considered or construed as notice to third persons not 
parties to such suit, unless a notice of the pendency of such action 
shall hâve bcen made, filed, or registered, in compHance with the 
statute. The statute prescribes a rule to govern in determining the 
effect to be given to a conveyance of real estate made by a party 
to a pending suit involving it to one not a party to the suit. It forbids 
the pendency of the suit being considered or construed as notice to 
such a grantee unless the notice provided for by the statute shall 
hâve been given. If, under the facts of the instant case, notwith- 
standing the failure to comply -with the statute above set eut, notice 
of the pendency of the suit against the patentée is imputed to her 
vendee, vi'ho was not a party to that suit, and the decree in that suit 
is held to conclude such vendee and those claiming under him, the 
resuit would be to make a judicial decree purporting to cancel the 
title to land in Eouisiana effective against one not a party to the 
suit in which the decree was rendered, though a statute of the state 
excludes him from the opération of the decree, and to deprive a con- 
veyance of land by the holder of the record title to it of the effect 
given to it by the law of the state in which the land is situated. The 
law applicable to the question presented stands in the way of such 
a resuit. The law of the state détermines the opération and effect of 
the patentee's deed ; and the conclusion is that a rule of practice or 
procédure prevailing in the court in which a controversy on the 
subject arises cannot properly be so applied as to override that law. 
The question presented in this case was not decided in Romeu v. 
Todd, 206 U. S. 358, 27 Sup. Ct. 724, 51 L- Ed. 1093, but expres- 
sions found in the opinion in that case are in harmony with the con- 
clusion just stated. 

The language of the statute above set out clearly shows that it 
was intended to apply to suits in the United States courts as well 
as to suits in the courts of the state. The provisions of the statute 
are such that no obstacle is left in the way of a suitor in a United 
States court complying with the requirements prescribed to charge 
one not a party to the suit with notice of its pendency. The reasons 
which led to the conclusion in the case of King v. Davis (C. C.) 137 
Fed. 222, that a Virginia lis pendens statute was not intended to 
apply, and did not apply, to suits in the United States courts in 
that state, do not exist under the facts of this case. 

The decree appealed from is afïirmed. 

MAXEY, District Judge, was prevented by illness from partici- 
pating in the décision of this case. 
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CHICAGO, B. & Q. E. CO. v. SCHRIMPF. 

(Circuit Court of Appeala, Eiglith. Circuit. October 3, 1916.) 

No. 4657. 

1. Evidence <@=>554 — Hypotiibtical Question — ADMissiBii/iTr. 

In an action against a raiiroad compauy for tlie deatli of a passenger, 
wliicli it was claimetl resulled froni tlie nofîlisence of the company in un- 
necessarily exposing hlm, it appeared that tlie passenger, after rallyiug 
from an attack of congestion of tlie lungs, was sent to his liome by train, 
and wliile being carried on a cot in tlie baggage car he was cliilled wlien 
botli doors of tlie car were open, tbongh lie was warudy dressed and 
covered witli furs and blaiikets. A médical expert answered a long liypo- 
tlieticul question in favor of tlie plaintiff. On cross-examination, tlie 
expert testified tbat in imswering the question lie assumed that deceased 
was unprotected from tlio draft, but admitted that a, person might be so 
protected from a draft as to suffer no injuries. Held that, as the state- 
ments of the médical expert with référence to protection in a draft were 
indeflnite, the answer cannot be strieken on the theory that it was not 
based on tlie faets stated therein. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2375 ; Dec. Dig. 
<S=>554.] 

2. Cakriebs ®=>281 — Carkiagb of Passengehs — Cabe. 

Where the railroud Company was advised of the condition of the passen- 
ger, it was bound to exercise care coinmensui'ate with his conditian, and 
the worse he was the more care he was entitled to. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1093-1007, 1241 ; 
Dec. Dig. <S=5281.] 

3. Caeeiers ©=320(3) — Cabriage op Passbkgees — Actions — .Jury Question. 

Whether a raiiroad conipany negligently exposed a sick passenger, who 
wa.s being carried on a cot in the baggage car, so that his death resulted 
therefrom, hiM, under the évidence, for the jury. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1315 ; Dec. Dig. 
<S=320(3).] 

4. Caerieks ©=340(2) — Actions — Evidence. 

In an action against a raiiroad com[)any for the death of a passenger, 
who was in a weakened condition when he started on a, journey, évidence 
hcM insufficient to show that the passenger, who was exposed and chilled 
through the négligence of the company, was not in a condition to make 
the trip. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1401 ; Dec. Dig. 
<S=34t)(2).] 

5. Carriers ®=534.3 — Caebiage of Passenoebs — Défenses — Pleading. 

In an action for the death of a passenger, who was being carried on 
a cot in the baggage car of a train, which it was claimed resulted from the 
raiiroad company's négligence in unnecessarily exposing hlm to the élé- 
ments, so that lie was chilled, the answer alleged that, if the passenger 
was in auy way injured by reason of drafts playing upon hini while on 
the train, such injury was in part caused by his négligence and those 
attending hlm. Held that, under such answer, the claim that deceased 
in making, and his médical adviser in advising, the trip, were guilty of 
négligence, cannot be urged. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1398; Dec. Dig. 
<S=343.] 

In Error to the Di.strict Court of the United States for tae District 
of Minnesota ; Page Morris, Judge. 

Ê=»l'"or otier cases see same topio & KEY-NUMBER in aU Key-Numbered Digests & Indexe» 
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Action by Sophia Schrimpf, as administratrix of tlie estate of Gus- 
tav C. Schrimpf, deceased, against the Chicago, Burlington & Quincy 
Railroad Company. There was a judgment for plaintilï, and défend- 
ant brings error. Affirmed. 

Morton Barrows, of St. Paul, Minn. (Barrows, Stewart & Ordway, 
of St. Paul, Minn., on the brief), for plaintifï in error. 

W. M. Jérôme, of Minneapolis, Minn. (Ueland & Jérôme and O. F. 
Greiner, ail of Minneapolis, Minn., on the brief), for défendant in 
error. 

Before PIOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. The plaintifï in error was défendant in 
the District Court, and the défendant in error was the plaintifï there, 
and they will be styled hère as in the lower court. This suit was orig- 
inally brought in the district court of Hennepin county, Minn., and 
was removed by the défendant to the United States District Court. 
The suit is for damages for wrongfully causing the death of Gustav 
C. Schrimpf and resuJted in a verdict and judgment for the plaintifï 
and défendant sued out a writ of error. 

The jury had a right to fînd from the évidence that Gustav C. 
Schrimpf lived with his wife — that is, Sophia Schrimpf — at Robbins- 
dale, a suburb of Minneapolis. In the fall of 1913 he secured em- 
ployment in a lumber yard at Bay City, Wis., which is 55 miles south- 
east of Minneapolis, on the Chicago & Minneapolis line of the défend- 
ant, and is 44 miles southeast of St. Paul. He worked in the lumber 
yard and lived at the hôtel at Bay City until about March 15, 1914. 
On that date he called Dr. Robey, a physician of Bay City. The 
doctor found him in bed complaining of a severe cold and congestion 
of the lungs. The chief symptom was trouble with the smaller bron- 
chial tubes. Pie had a slight fever. For a few days he became slightly 
worse; then he commenced to improve until the 26th day of Mardi, 
when the doctor considered him out of danger. Ail the time he was 
generally coniined to his bed. He was able to be up every day, how- 
ever, and go to the toilet unattended. During the latter part of this 
time his fever was very slight, his température being from normal to 
one degree above, and most of the time was normal, and the lungs 
were practically cleared up. He still had a slight disturbance, or cough. 
On March 26th he was deemed wcU enough to take home. He got out 
of bed and with the assistance of his wife dressed himself. Being 
somewhat unsteady from the time spent in bed, he walked down stairs 
with an attendant on each side, who rcndered him slight assistance in 
steadying him. He had on heavy winter underwear and an ordinary 
suit of clothes and a heavy overcoat and heavy cap. He was placed 
upon a cot with a heavy blanket or rug over him, and a fur-lined over- 
coat over that. He was then carried across the street about 50 f eet to a 
baggage car of défendant. Deceased was then placed in the St. Paul 
baggage car. His physician remained with him there, his wife and 
son going into the passenger car. It took about 2 to 5 minutes to take 
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him from the hôtel and place him in the baggage car. They left the 
hôtel after the train pulled in, and so no time was lost except the 2 to 
5 minutes referred to from the time he left the hôtel until he was 
placed in the baggage car. The train carried two baggage cars, one 
called the Minneapolis and one the St. Paul car. The latter car was 
dropped at St. Paul, but the deceased was, perhaps for sufficient rea- 
son, put in the latter car, thus necessitating his transfer to the other 
car at St. Paul. The day was cold, disagreeable, inclement, damp, and 
wintry; but there was no falling weather. When the train reached 
St. Paul it was necessary to remove the baggage and express matter 
destined for that city from the Minneapolis car, so as to make room 
for the deceased, and this was done with both cars, probably to save 
time. It was 15 minutes or more after the car reached St. Paul be- 
fore the baggage and express had been disposed of and they came to 
remove deceased to the Minneapolis car. During ail the time deceased 
was lying in the front part of the car with his head toward the rear 
and about one foot in advance of the doorways. The doors were both 
wide open, and a cold and heavy wind blowing across the car. No 
reason is shown for having the doors on opposite sides of the car 
both open, but it was, of course, necessary to hâve the door open on 
one side while the contents of the car were removed. Deceased dur- 
ing this time complained of discomfort, of being cold. He commenced 
to be more congestive in the lungs and had more difficulty in breath- 
ing. His train finally took him to Minneapolis, where in a closed Red 
Cross automobile ambulance he was taken out to Robbinsdale to about 
20 feet from his house door. He was then carried into his home, which 
was steam-heated. On the following morning he displayed symptoms 
of pneumonia, and he continued to grow worse until April 5th, when 
he died of lobar pneumonia. 

[1] It is claimed that he was negligently exposed to a draft while at 
St. Paul, and that this exposure produced the pneumonia of which he 
died. Dr. Colp was the attending physician after the deceased reached 
Robbinsdale, and not only testified to the condition of the deceased up 
to the time of his death, but answered a long hypothetical question 
favorably to the plaintiff. There was considérable dispute as to the 
exact form of this question, and after it was finally amended there 
was no objection made to it. On cross-examination the witness testi- 
fied as f ollows : 

"Q. Then, If the boOy of a man Is protected by clothlng or rugs or over- 
coats so that his body is not \pxposed to the draft, and It Is not very cold, it 
mlght be that a draft wouldn't affect him very much? A. That Is very true. 
Q. And it would foUow from that, wouldn't it, tliat you could protect a man 
from the 111 effects of a draft, if he was thoroughly covei-ed and keep his face 
out of the draft? A. Yes, sir; if he was thoroughly covered. Q. New, in 
answering this hypothetical question, what dld you assume to be the fact in 
that respect as to his protection from the draft? A. I assumed that he wasn't 
protected, that he was unprotected, that this draft blew over him, and might 
hâve struck the chest and the neck. Q. And that those parts of the body were 
unprotected? A. Yes, sir." 

The défendant then moved the court to strike out the opinion of 
the doctor, on the ground that it was not based upon the facts stated 
in the hypothetical question, and was not consistent with the facts 
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brought out in plaintiff's case. This motion was denied. It must first 
be borne in mind that what the doctor said as to the protection from 
draft was indefinite and vague. Protection is a relative term. The 
slightest covering over the face of the patient would be some protec- 
tion. Adéquate protection is quite another thing. The words "pro- 
tection" and "protected" are nowhere in the hypothetical question. The 
évidence itself is not clear on that subject. It shows the degree of 
protection we hâve already indicated, but does not show whether his 
face and neck were covered with the blankets or the fur overcoat. 
Under the circumstances we cannot say that his answer to the hypothet- 
ical question was not based upon the facts stated in it, nor can we say 
that it is not consistent with the facts brought out in plaintiff's case. 

[2, 3] It is next urged that there was no évidence to warrant the 
verdict, but in this we cannot concur. It is true he had been sick ; but, 
of course, that did not authorize any one to give him a fatal blow. 
There seems to hâve been no necessity for having the doors open 
on opposite sides of the car when he was lying at St. Paul, and if one 
of the doors had been kept closed the draft would hâve been nominal. 
In his condition the company was bound, not only to high care, but 
to such care commensurate with his condition, and the worse he was 
the more care was due him from the railroad company. Both Dr. 
Robey and Dr. Colp, who attended him, testify in their opinion it was 
this exposure that caused his death. It is true that Dr. Staples tes- 
tified for défendant to the contrary ; but there was not only sufïicient 
évidence to go to the jury, but apparently a prépondérance of the évi- 
dence that defendant's négligence caused the decedent's death. The 
défendant cites numerous Minnesota cases upon this subject, none of 
which appear to be in point. 

[4] It is next contended that the deceased was guilty of contribu- 
tory négligence in taking the trip in his disabled state. He was not 
négligent in the sélection of his physician, and his doctor testifies he 
was well enough to make the trip, and that he so advised the deceased. 
The défendant asks us to first set aside this testimony, and then to 
hold that the doctor was négligent in consenting that deceased make 
the trip, and that his négligence will be imputed to the deceased. In 
the first place, we cannot find from the évidence that deceased was not 
in condition to make the trip, and this disposes of the whole question 
of contributory négligence. It is not necessary for us to express an 
opinion as to whether, when one employs a physician who negligently 
advises him to take a trip, and then employs a carrier to take him on 
the trip, the négligence of the physician can be imputed to the patient, 
so as to defeat a recovery by him against the carrier for its négligence. 
It is laid down in a standard law publication that: 

"While the négligent act or omission of the person Injured ordlnarily de- 
feats recovery, the rule is subject to the exception or qualification that, al- 
though such person has been guilty of négligence in exposing himself to dan- 
ger, yet he may recover if défendant, after Isnowlng of such danger could 
hâve avolded the In jury by the exercise of ordinary care and faits to do so, as 
In such case the négligence of the person injured is not the proxlmate cause 
of the Injury, and the négligence of défendant becomes the proxlmate cause." 
29 Cyc. 530. 
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Even if the doctor was négligent, and his négligence was imputed 
to the deceased, it vvould not defeat a recovery under this holding. 

[5] A further reason for refusing to sustain this point is the con- 
dition of the pleadings. The only allégation of négligence on the part 
of the deceased was as follows: 

"3. Further aiiswenng the coiuplaint, tlie defeiuliuit allèges tliat if tho» 
sait! Schrimpf was la aiiy nianner or degree injured or daiiiaged by reasoii of 
aiiy draft blowing upon liini wliile npon the said train, that the said iujury 
or damage was iii part at least caiLsed by the négligence and want of care of 
the said Schrimpf and the persons attending him." 

This allégation was not sufficient to set up stipposed contributory 
négligence by the persons attending him, not while on the trip, but ad- 
vising him to take the trip. O'Malley v. St. Paul, M. & M. Ry. Co., 
43 Minn. 289, 45 N. W. 440. 

No error is made to appear, and the judgment of the District Court 
is affirmed. 



JUNEAr FERRY & NAVIGATION CO. y. MORGAN et al. 

^Circuit Court of Appeals, Nlnth Circuit. September 5, 1916.) 

No. 2732. 

Municipal Coepobations <®=719(4)— Wharvicr — Power to Lease. 

lu the absence of spécifie législative autbority, beyond that conferred 
by Comp. Laws Alaska, 1913, § 62T, whlch auvhorisîcd it to eonstruct and 
maintaiu wharves, a municipal corporatioii in Alaska lias no power to 
lease a wharf owned by It to a ferry conipany for its exclusive use. 

[Ed. Note. — For other cases, sce Municipal Corporations, Cent. Dig. § 
1532 ; Dec. Dig. <g=719(4).J 

Appeal from the District Court of the United States for the First 
Division of the District of Alaska ; Robert W. Jennings, Judge. 

Suit in equity by C. P. Morgan, R. B. Cochran, and H. Johansen, co- 
partners as the Island Ferry Company, against the Juneau Ferry & 
Navigation Company. Decree for complainants, and défendant ap- 
peals. Reversed. 

J. H. Cobb, of Juneau, Alaçka, for appellant. 

George Irving and Z. R. Cheney, both of Juneau, Alaska, for ap- 
pellees. 

Before GIIvBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. The complaint of Morgan and others, ap- 
pellees hère, to be called plaintiffs, doing business as the Island 
Ferry Company, of Alaska, sets up that on November 1, 1915, the 
common council of the town of Douglas, Alaska, leased to them a 
certain float and premises, and that plaintifïs took possession under 
the lease, but that on November 13, 1915, the défendant, operating 
a ferry between Juneau and Douglas, Alaska, wrongfully entered 
upon the float and premises by landing its boat thereat for the pur- 

€=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe* 
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pose of discharging freight and passengers to the exclusion of plain- 
tiffs. 

The lease was execiited by the city of Douglas, a municipal cor- 
poration, by Peter Johnson, président of the common council and ex- 
officio mayor, to the Island Ferry Company for certain premises 
owned and controlled by the town and described as : 

"That certain float aiul landins adjoinine tlie city dock on the north slde of 
the same, tosether with nll jiUins aud structures incident and appurtenant to 
the same and necessary for the maintenance of said float; and also the gang- 
way and necessary ajiproaches to said float with the right of Ingress and 
egress to and from said float by land and water." 

The lease runs for a year from November 1, 1915, at an annual 
rental of $300 payable in monthly installments. The lessees agreed 
to keep the premises in clean condition in accordance with the ordi- 
nances of the town, and at the end of the time are to yield up the 
property in good condition. There was a covenant not to sublet or 
sell or assign wilhout the consent of the town. 

The défendant, Juneau Kerry & Navigation Company, answered, 
contending, substantially, that the lease was executed without au- 
thority; that the float involved was a part of the public dock on the 
navigable waters of Gastineau Channel constructed by the munici- 
pality of the city of Douglas, Alaska, some time previous ; that there 
was no authority in the city council to grant a spécial or exclusive 
privilège to any person ; and that it was the purpose of the common 
council and of the lessees to create a spécial privilège and opération 
for the ferryboat belonging to the lessees, and especially to the détri- 
ment of the business of the Juneau Ferry & Navigation Company. 

At the hearing it appeared that several years before this contro- 
versy arose the town of Douglas built a dock and a float, the float 
being about 40 feet long and resting in the water on the north side 
of the dock, but that, as the winds and seas came upon the float as it 
was situated, the city took it from the north side and put it on the 
south side of the dock, added to it, and kept it for public uses. About 
the time that this was done, a man named Murray had a float which 
was useless to him, and he gave it to the town. The officiais of the 
town took this given float and put it on the north side of the city 
dock. The Juneau Ferry & Navigation Company, appellant, used the 
float on the south side, to which the public has access. The real pur- 
pose of putting the float on the north side was to encourage a ferry in 
opposition to that operated by the Juneau Ferry & Navigation Com- 
pany, the object being stated by a member of the city council in this 
language : 

"Q. And tell the court positlvely now, if you can, just what the float was 
bullt for ; make it a précise answer. A. It was bullt for lease or rent for the 
beuefit of the city of Douglas and for the cltizens of Douglas. 

"Q. For the purposes of an independent ferry? A. Independent ferry; yes, 
sir. 

"Q. Why was that done? A. Well, in the flrst place, we thought it a good 
investmeut ; in the second place, to reduce the fare between Douglas and 
Juneau. 

"Q. And you as eouncllman at that time were acting for the public good? 
A. People of Douglas ; yes, sir." 
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The south float was for landing, and open to everybody, ferries or 
individuals; and, while the south float is larger and more sheltered, 
the évidence tends to show that the north float is more convenient 
for landing. 

The Jnneau Ferry & Navigation Company used a dock and a float 
of their own on the south side. The évidence aiso tends to show that, 
after the lease of the float on the north side to the Island Ferry Com- 
pany, some of the boats of the Juneau Ferry & Navigation Company 
were landed at the north float, and that there was more or less in- 
terférence by the Juneau Ferry & Navigation Company with the ex- 
clusive enjoyment of the leased property. 

The évidence is that the effect of leasing the north float to the 
Island Ferry Company was to bring about a compétition with the 
Juneau Ferry & Navigation Company boats and a réduction in the 
cost of ferriage which, naturally, operated advantageously to the pub- 
lic. 

The lower court granted injunction restraining the Juneau Ferry 
& Navigation Company from landing its boats at the float on the north 
side of the dock or in any wise trespassing or occupying the same. 
The Juneau Ferry & Navigation Company appeals. 

That the premises leased constituted a wharf is fairly within our 
décision in Sesnon Company v. United States, 182 Fed. 573, 105 C. 
C. A. 111. The real question involved, therefore, is: Had the munici- 
pality power to enter into the lease of the public float or dock with 
the necessary approaches thereto? 

The grant of power to municipalities in Alaska with respect to 
wharves is in the foUowing clause : 

"That the sald comœon councll shall hâve and exercise the followlng pow- 
ers: * * • Tourth, to provide for the location, construction, and mainte- 
nance of the necessary streets, alleys, crossings, sldewalks, sewers, and 
wharves." Section 627, Compiled Laws of Alaska. 

We are not advised of any further expressed powers. 

The rule is that the power to lease corporate property lîeld 
by a municipality for public use cannot ordinarily be wholly or partly 
diverted to a possession or use exclusively private without spécifie 
législative authority, and that a town cannot lease a part of a public 
dock to a private concern, nor can a city which has condemned pri- 
vate property for use as a wharf lease it unconditionally for a term 
of years to be used in the prosecution of private business and for 
private gain. McQuillin on Municipal Corporations (1912) § 1145. 

In People's Railroad v. Memphis Railroad, 10 Wall. ^7 U. S.) 38, 
19 L,. Ed. 844, it was laid down that municipal corporations are doubt- 
less invested with subordinate législative powers to be exercised in 
the passage of ordinances for local purposes connected with the pub- 
lic good, but they are merely derivative, and are subject at ail times 
to the législative control, and the gênerai rule is that powers given 
to municipal corporations cannot be delegated to others nor be effec- 
tually abridged by any act of the municipal corporation without the 
express authority of the Législature. And it was there held that such 
corporations invested with the power to lay out, open, alter, repair. 
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and amend streets within the corporate limits cannot, without more 
power, gratit to an association of persons the right to construct and 
maintain for a term of years a railway in one of the streets of the 
municipality for the transportation of passengers for private gain, 
and that an ordinance or resolution of the authorities granting such 
right is void. 

In Meriwether v. Garrett, 102 U. S. 472, 26 h. Ed. 197, the gênerai 
doctrine applicable was stated by the Suprême Court as follows : 

"In its streets, wharves, cemeteries, hospltals, courthouses, and other 
public buildings, the corporation bas no proprietary rlghts distinct from the 
trust for the public. It holds them for public use, and to no other use can they 
be appropriated without spécial législative sanction. It would be a perversion 
of that trust to apply them to other uses. The courts can hâve nothing to 
do wlth them, unless appealed to on behalf of the public to prevent their diver- 
sion from the public use." 

In Illinois & St. Louis Railroad & Canal Co. v. St. Louis, Fed. 
Cas. No. 7007 (12 Fed. Cas. 1199), Judge Dillon held that an ordi- 
nance, by which municipal authorities undertook, without express 
législative authority therefor, to surrender to a private corporation 
or person their control over a public wharf for a fixed period, that 
is, the right to occupy a portion of the public wharf with a grain 
elevator for fifty years, without reserving right to résume possession 
and regulate charges, was void. 

In People ex rel. Swan v. Doxsee, 136 App. Div. 400, 120 N. Y. 
Supp. 962, the Suprême Court of New York had this case before 
it: The town of Islip was authorized to purchase docks and to ac- 
quire sites and to build docks and bulkheads for public use, and the 
trustées of the town were given by law supervision of docks and 
landing places with the power to prescribe rules and régulations for 
the use thereof by the public. The town bought a dock and took 
title, to be held for the use of the town. Previous to the acquisi- 
tion of the dock by the town of Islip, a corporation had maintained 
upon it an icehouse and platforms by agreement with the then owner. 
When the town acquired it, the trustées of the town entered into a 
lease granting to the corporation the exclusive use of those portions 
of the dock occupied by its structures for a term of ten years at an 
annual rental of $100. A proceeding was brought to require the 
trustées to remove the icehouse structure of the corporation from the 
dock on the ground that it was an unlawful obstruction to the public 
use of the dock. The Suprême Court said : 

"The broad question brought up by this appeal is whether a municipality 
may by leave or license permit property acquired or held by it for 'the public 
use' to be wholly or partly dlverted to a possession or use exclusively private 
without spécifie législative authority." 

In considering the question, the court treated the icehouse in ques- 
tion as not interfering with any then présent actual demand or neces- 
sity of the public use, and regarded the position of the relator as present- 
ing the point that the existence of the icehouse constituted an interfér- 
ence pro tanto with the public right to the use of the entire wharf. 
It was decided that the trustées of the town holding the wharf for 
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public use had no power to permit a corporation or person to main- 
tain any structure on the public dock for its exclusive private use. 
The court mentioned the fact that by the early statutes of the state 
of New York the public authorities were given power to lease, not the 
wharves themselves, but simply the right to collect wharfage, and that 
even under such leases it had been held unlawful to obstruct free pas- 
sage over the wharf by the érection of any structure thereon of a pri- 
vate nature. The court cited the case of City of St. Paul v. Chicago, 
etc., Railroad Co., 63 Minn. 330, 63 N. W. 267, 65 N. W. 649, 68 N. W. 
458, 34 h. R. A. 184, as holding that, while there is a différence in the 
use of a public street and that of a public wharf to the extent that on a 
public wharf it might be permitted to erect a structure for the receipt, 
delivery, or temporary storage of goods while in transit, provided it 
were common to the use of ail on the same terms, it would at the same 
time be unlawful to give a particular person or corporation the right 
to occupy a levée as a site for its warehouse solely for its own business 
and to the exclusion of the gênerai pubhc. 

"It seems clear, * * * " continued the court, "that the dock in question 
which is under the charge of the respondents was acquired and is held for a 
gênerai public use for lauding pnrjioses, and that such public use is the 
prlmary use for wbieh it was acquired and is maintalned. To permit any part 
of it to be occupied exclusively hy an icehouse structure used for a purely 
private business is a violation of the public right and of the statutory duty 
imposed ujwn the respondents to regnlate the use of the wharf for and by 
the public. The whole wharf is held for the public use, and not simply a part 
of it. Sound public pollcy forblds that there should be any power to divert a 
part thereof to a private use ; for, once such power belng assumed, the dangers 
which may foUow either from favoritisœ or 111 judgment niay speedlly hamper 
or practically destroy the fundamental purpose of the public use." 

Bateman et al. v. City of Covington, 90 Ky. 390, 14 S. W. 361, de- 
cided in 1890 by the Court of Appeals of Kentucky, is very close to 
the instant case. The city of Covington leased to Bateman and an- 
other for five years a part of its wharf on the Ohio river, a sraall 
strip of land between the river and a parallel street. Under the terms 
of the lease the lessees were given complète control of the wharf, bind- 
ing themselves to use the ground for wharf privilèges only. Upon a 
test of the power of the city, the court held that there was no authority 
in the city to make such a contract, or to deprive the public of the use 
of the wharf, and said in this connection: 

"We percelve no authority in the city charter or any législative enactment 
empowerlng the city to make such a contract, or to deprive the public of its 
use. The city has the power to impose certain duties upon those availing 
themselves of wharf privilèges, and to make such régulations as uiay be neces- 
sary to keep the wharf in repair for public use ; but it has no power to confer 
such absolute control to an indlvidual who leases it for his own private use. 
The city must control the use, and for this purpose may place the ground in 
charge of a wharfmaster, or some agent who acts for the city, that the public 
may enjoy the use. A city has the exclusive control of its streets, and a like 
control over its wharfs ;• and, in appropriatlng the use of either for the 
beneflt of a private person, to the exclusion of the public, it is going beyond 
its power, and such a, contract is vold. The city is a mère trustée for the 
public, and ail hâve the right to use streets and wharfs; one citizen having 
the same right as another. 2 Dill. Mun. Corp. g§ 059-661. When a city un- 
dertakes to confer on a private indlvidual such a right lu streets or wharfs, 
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without législative aiithority, as wlll produee a confllct between the public and 
the prlvate use, fiie act is ultra vires; and, as sald in the case of City of 
Loulsville V. Bank, 3 B. Mon. 138: 'It would be almost as reasonable to sell 
and appro])riate as jirivate jiroperty the l'iver itself as the ground lining its 
niargin. ïhe objeft of the town or the clty owning tliis ground Is to beneflt 
its facilities as a highway.' In this case, the rlght to the use or coiitrol is, in 
effect, aliandoned by the city, and the right to the possession clainied l)y the 
appellants on llie one side, and Shinkle tm the othei'. * * « The use and 
control of public highways, such as streets and wharves, etc., belongiug to 
the city, cannot be surrendered by contract to a jirivate individual, to the 
exclusion of the publie. .Such highways are publie property, intended for 
public use, and placed under the control of the city govornment for the 
benefit of the public ; and any other dispositi(jn of such property, without spé- 
cial authority conferred l}y the lawmaklng power, must be disregarded." 

The rule of the Keutucky case was formulated in a case less doubt- 
ful than the présent one, for in the lease there considered the lessees 
were obligated to use the ground for wharf privilèges only; whereas, 
under the terms of the Douglas lease, the city has endeavored to sur- 
render control of the float and its approaches without requiring any 
obligation from the lessees to use the premises leased for any desig- 
nated purpose. As the lease reads, there is nothing to prevent the 
lessees from ceasing to use it for ferriage purposes, or, if they use 
it for ferry purposes, from exacting any tolls they see fit to demand 
from persons whom they transport. Such a transfer of exclusive use 
and control we believe to be in excess of the ]iower of the town. We 
do not wish to be understood, however, as holding that it is not with- 
in the power of the town to lease wharf privilèges for such a purpose 
as was apparently contemplated in the exécution of the lease herein 
involved, namely, to furnish to the traveling public a convenient and 
economical landing place. But there cannot lawfully be what in effect 
is an abandonment by the town of the right to control and regulate. 
Macdonnell v. I. & G. N. R. Co., 60 Tex. 390. 

The order of injunction must be reversed. So ordered. 



TITl.OW et al. v. McCOKMICK. 

(Circuit Court of Appeals, rvlnth Circuit. Scpteniber 5, 1910.) 

Xo. 2053. 

BA>-Kg ANn lÎAXKi.N'G !S=>10G(1) — IxsoLVEXCY AXD Receivers — Ekcovery of 
Trust FiJXiis. 

(.'on.ph.iiiaut depositcd for collection with tlie bank for whleh défend- 
ant beeauie receivei' certain scliool district warrants. The bank coUected 
the same in tliree instalinjents, in cach case depositing the checks recelved 
to its ci'odit in a diiïerent correspondent bank. Between the tiiue of such 
deposits and its failure, some montlis afterward, it overdrew its ac- 
counls with two of such correspoiidents for purposes not shown. In the 
tliird coi-respondent bank it maintained a deposlt at ail times until its 
failure; tlie amount at that tinie being the smallest, and less than the 
collection deposited. Jlcld, that the collections constituted a trust fuud, 
recoverable by comi)lainant from the receiver, in so far as it could be 
traced Into liis hands, and that in tlie case of the third bank complainant 
was entitled to recover the amount remaining in the account at the time 

®;:;3For other cases see same topic &. KEY-NUMBER In ail Key-Nximbered Disests & Indexes 

236 F.— 14 



210 236 FEDERAL REPORTER 

of the f allure, but that in the case of tlie otlier two deposits nothing 
was recoverable, although the bank at the time of closing and at ail 
tlmes prlor tliereto had cash on hand greater in amoimt than the collec- 
tions ; there being no presumption that the collections ever went into 
such cash fund. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 575, 
577; Dec. DIg. ®=>166(1).] 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Washington ; Edward E. Cush- 
man, Judge. 

Suit in equity by Anna E. McCormick against A. R. Titlow, as re- 
ceiver of the United States National Bank of Centraha, and the United 
States National Bank of Centralia. Decree in part for complainant, 
and défendants appeal. Modified and affirmed. 

On the 22d day of August, 1913, the appellee, who was then the owner of 
certain school warrants issued by school district No. 9 of liewis County, state 
of Washington, left them with the United States National Bank of Centralia 
for collection; the bank giving her this receipt therefor: 

"Tacoma, Wash., Aug. 22, 1913. 

"Reeeived from Mrs. Anna E. McCormick for collection, the followlng war- 
rants issued by school district No. 9, Lewis county, "Washington [stating the 
varions warrants and their respective amountsj. 

"The United States National Bank, Centralia, Wash., 

"C. S. Gilchrlst, Vice Président." 

On the 31st of January followlng the school district mentioned issued a 
<?all for the présentation for payaient of warrants Nos. 3331, 3297, 3298, and 
3299, aggregating, with interest, $1,659.54, which warrants were among those 
left with the bank by Mrs. McCormick, and which warrants the bank there- 
after presented to the proper offieer of the county l'or payaient, and reeeived In 
payment thereof a check of the treasurer of the county in favor of the bank, 
drawn on Colïmaii, Dobson & Co., bankers at Chehalis, Wash., for $1,747.04; 
which amount ineluded some other small items. The bank thereupon sent 
the check to Coffman, Dobson & Co., with instructions to deposit the amount 
of it to its crédit, which was done — fhe appellant bank charglng Coffman, 
Dobson & Co. with a like amount, the two banks being correspondents. 
Including the amount of this check, the appellant bank then had to its crédit 
with Coffman, Dobson & Co. $5,046.20. 

Subsequently and on the llth of April, 1914, the school district issued an- 
other eall for its outstanding warrants, which ineluded ail of the balance of 
the warrants owned by the appellee and so left by her with the appellant bank 
for collection. Three days thereafter, to wit, April 14, 1914, the bank pre- 
sented ail of those warrants to the county treasurer of Ijewis county for 
payment, which were thereupon paid to the appellant bank by four checks, 
two ou the Security State Bank of Chehalis, one for .$3,598, and one for 
.1il,765.06, and two on Chehalis National Bank of Chehalis, one for $4,912.41, 
and the other for $4,061.77; each of the four checks being dated April 14, 
1914. The appellant bank thereupon deposited the two checks in its favor on 
the Security State Bank, aggregating $5,363.06, with that bank, receivlng 
crédit to itself therefor on an overdraft (in excess of the amount of the de- 
posit) which then stood against the appellant bank on the books of the Security 
State Bank. The other two checks, amounting in the aggregate to $8,974.18 
were on the next day, to wit, April 15, 1914, deposited by the appellant bank 
to its crédit with the Bank of California of Tacoma, including which deposit 
there then stood upon the books of the latter bank to the crédit of the appel- 
lant bank $19,988.02 — the Bank of California of Tacoma being a reserve agent 
and correspondent of the appellant bank. That crédit was, however, drawn 
upon in the reguiar course of business between the two banks, so that, when 
the appellant bank suspended and passed into the hands of the receiver, its 
balance with the Bank of California of Tacoma was but $1,585.36. 
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At the time tlie doors of the appellant bank were closed, which was not 
until September 19, 1914, it had actual cash on hand amounting to $27,899.81, 
and It had cash items of $4,539.63, a balance with its reserve agents amount- 
ing to $45,613.94, and a balance with banks not reserve agents of $21,486.16, 
niaking a total of $90,627.96. Notwithstanding the recelpt by the appellant 
of the money for the appellee's warrants months before, and the disposition 
of It aliove detailed, it appears from the record that only six weeks before 
its f allure thls so trusted bank when applied to by the appellee's agent for in- 
formation respecting the warrants, informed hlm that they had not been 
coUected. 

R. P. Oldham and R. C. Goodale, both of Seattle, Wash., for appel- 
lants. 

Elmer M. Hayden, Maurice A. Langhorne, and Frédéric D. Metz- 
ger, ail of Tacoma, Wash., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). We regard 
it as clear that the relation of cestui que trust and trustée existed be- 
tween the appellee and the appellant bank. In the similar case of 
American Can Company v. Williams, 178 Fed. 420, 422, 101 C. C. A. 
634, 636, the Circuit Court of Appeals for the Second Circuit said : 

"The relation of cestui que trust and trustée undoubtedly existed between 
the plaintiff and the Fredonia Bank. The bank violated every duty which it 
owed the plaintiff. The proceeds of the plaintiff's drafts held by it or its 
agents constituted trust funds which might be foUowed into the hands of the; 
receiver, if they could be traced." 

Authorities to this effect are so numerous as to make their citation 
unnecessary. 

In the présent case the two checks dated April 14, 1914, aggregating 
$5,363.06, received by the United States National Bank of Centralia 
for certain of the warrants of the appellee and deposited by that bank 
in the Security Bank of Chehalis, was at once credited by the latter 
on an overdraft of the United States National Bank of Centralia, and 
was thus dissipated. While the latter bank thus got the benefit of 
the appellee's money to that extent in the payment of its own debt to 
the Security State Bank, obviously no part of it could hâve passed into 
the hands of the receiver of the insolvent bank, and as a matter of 
course it is impossible that any of it could be traced there. 

In Schuyler v. Littlefield, Trustée of Brown & Co., 232 U. S. 707, 
34 Sup. Ct. 466, 58 h. Ed. 806, it was distinctly adjudged by the Su- 
prême Court that where one has deposited trust funds in his individ- 
ual bank account, and the mingled fund is at any time wholly de- 
pleted, the trust fund is thereby dissipated, and cannot be treated as 
reappearing in sums subsequently deposited to the crédit of the same 
account. It was in that case further adjudged, as it has been in many 
others, that one seeking to charge a fund in the hands of a trustée for 
the benefit of ail creditors as being the proceeds of his property, and 
therefore a spécial trust fund for him, has the burden of proof, and 
if he is unable to identify the fund as representing the proceeds of his 
property, his claim must fail, as ail doubt must be resolved in favor 
of the trustée who represents ail creditors. This court also so held 
in the case of In re J. M. Acheson Co., 170 Fed. 427, 95 C. C. A. 597. 
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For that portion of the money of the appellee so used by her trus- 
tée in fraudulently paying in part its own debt to the Security State 
Bank of Chelialis, the court below therefore rightly refused her a préf- 
érence over the gênerai creditors of the insolvent bank. 

The first money received by the United States National Bank of Cen- 
tralia on the appellee's warrants, as has been seen, was on February 
4, 1914, when it received the check on Coffman, Dobson & Co. for $1,- 
747.04, which was with other checks deposited in that bank by the Unit- 
ed States National Bank of Centralia two days thereafter. The next 
day, February 7, 1914, the United States National Bank of Centralia 
had on deposit with Coffman, Dobson & Co., including the money of 
the appellee, a balance of $6,053.43, which crédit balance was reduced 
from time to time until, on the 14th of April, 1914, the account of the 
United States National Bank of Centralia with Coffman, Dobson & 
Co. was overdrawn, so that the portion of the appellee's money depos- 
ited by the United States National Bank of Centralia with Coffman, 
Dobson & Co. was likewise completely dissipated more than five months 
prior to the failure of the former bank. It is true that there was évi- 
dence going to show that at the time of the deposit of the appellee's 
money with Coffman, Dobson & Co. by the United States National 
Bank of Centralia, the latter bank had in its vaults $66,381.40, cash 
items on hand $4,654.85, with reserve agents and banks not reserve 
agents $67,700.16, making a total of $138,736.41 ; but there is no évi- 
dence even tending to show that any of that trust money ever in fact 
reached the United States National Bank of Centralia, or ever passed 
into the hands of the receiver of its assets. 

The court below, in holding as it did that the appellee is entitled to 
a préférence over the gênerai creditors of the insolvent bank for such 
of her money as was deposited with Coffman, Dobson & Co., based 
its ruiing upon a presumption that the appellee's money was drawn 
from Coffman, Dobson & Co. by the United States_ National Bank of 
Centralia into its own bank, and was there wrongfully mingled with 
its own funds, and was on hand at the time its property passed into 
the hands of the receiver, citing in support of that conclusion the déci- 
sion of this court in the case of Merchants' National Bank v. School 
District No. 8, 94 Fed. 705, 36 C. C. A. 432. In that case it appeared 
from the findings of the master that on July 1, 1896, certain coupon 
bonds of school district No. 8 of Meagher county, Mont, which it 
had issued in the aggregate sum of $14,000, became due and payable. 
and that prior to that date, and for the purpose of refunding and 
paying those bonds the school district had issued a second séries of 
coupon bonds in the aggregate sum of $13,000, and had sold them to 
one Palmer, of Helena, Mont., for $13,056; that on the Uth of the 
same month Palmer deposited with the Merchants' National Bank of 
Helena, "as a spécial deposit to the crédit" of the school district, the 
sum of $13,056 under an agreement between Palmer and the officers 
of the bank that that money should be paid out only in the rédemp- 
tion and payment of the prior coupon bonds which matured July 1, 
1896, and that an account should be opened therefor, known a^ ^Vi- 
"Rédemption Account White Sulphur Springs School District Bonas ; 
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that in pursuance of that agreement an account was opened upon the 
books of the bank designated "Bonds of Meagher County" ; that the 
ofïicers of the bank knew that the $13,056 fo received from Pahxier 
was the proceeds of the said refunding bonds, and that the same was 
appHcable only to the rédemption of the said raatured bonds. On 
February 13. 1897, the bank became insolvent and its receiver took 
possession of its property and assets, among which was cash in the sum 
of $19,533, he having tîiereafter collected from other assets $200,000 
more, the total of which was insnfhcient to pay in fuil the indebtedness 
of the bank. Not only was the deposit of those school fnnds made 
under and pursuant to the s]3ecific agreement above stated, but the 
money was deposited and received in direct violation of a provision 
of a statnte of the state expressly prohibiting such deposit and receipt. 
In afifirming the action of the trial court in awarding to the school dis- 
trict the fuU amount of its deposit as against the gênerai creditors of 
the insolvent bank, this court said : 

"The true nature of the transaction is disclosed by the facts. The money 
was to be treated as the funds of the sehool district, and not as the funds of 
the bank, and, lu the lisiht of that understaiidinc;, it is clear that the bank 
had no rieht to cominiiigle the money with other funds. The fact that it dld 
place it witli other funds, and tliat at the time when its doors were elosed there 
was not in its pos.session a separate fund in accordance with the understand- 
ing liad wiien tlie deposit was made, cannot préjudice the rights of the appel- 
lee, so long as it can be shown that a sum of money equal to the amount so de- 
posited reniained in the possession of the bank, and was there when the re- 
ceiver took ])ossession. It will be presumed that of the funds so on hand 
$13,056 belouged to the api^ellee. Moreland v. Brown, ."ÎO C. C. A. 23, 86 
Fed. 257 ; National Kank v. Insurance Ce. 104 U. S. 54, 26 L. Ed. 693 ; Capi- 
tal Nat. Bank v. Coldwater 'Sut. Bank, 40 Neb. 7S6, 69 N. W. 115, 59 Am. 
St. Kep. 572. It is contended that the findlng of the master, to the effect 
that Palmer deposited with the bank the sum of .$13,056, is at varlance with the 
facts as they are disclosed in the évidence. It appears from the évidence 
that tlie bonds were sold in Boston, and that the sum realized thereon was 
deposited with the National City Bank of Boston, which bank was the corre- 
spondent of the Helena bank. The Boston bank notifled the Helena bank that 
that amount had heen placed to the crédit of the latter by a letter which 
was received by the bank at Helena on .Tuly 11, 1896. On .luly od the Helena 
bank had with the Boston bank a crédit of itî-'JO.Oll.eO, against which it drew 
ou that day the sum of .$10,000, leaving a balance of ^29,011.60, which was 
not further reduced until .Tuly l.'ïth, when a draft for $8,075 was drawn 
against It. (In .Tuly 11, ISOO. the Helena baniv gave tlie Personal account of 
Palmer a crédit on Its books of tlie full amount of the proceeds of the sale of 
the bonds. Thereupon l'uhiier gave the bank his Personal check for $13,056, 
and re(iuested that an account be opened, as found by the master. Upon thèse 
facts it is contended that the money whicli was realized on the sale of the 
bonds was never actually deposited witti the Helena bank. It Is not materlal 
iu this case whether it was actually so deposited or not. It is undlsputed that 
the money belonged tt) the school district, and that it was deposited with the 
bank's correspondent in Boston and that, upon the receipt of intelligence of 
such deposit, the Helena bank opened the account, and entered into the 
agreement which was Indicated in the flndlngs of the master. The Helena 
bank, if it had not then the money in its actual possession, had it under its 
control, and could lavi'fuUy, in the due course of banking, hâve paid it over 
to Palmer or to the school district. Instead of so paylng the money, it chose 
to enter into the arrangement which was consummated. Nelther the bank nor 
the receiver is now in a position to say that the money received by the bank's 
agent was not actually received by the bank. The question is not compll- 
cated by any f allure on the part of the Boston bank to pay to the Helena 
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bank In full the amount which It received. The Helena bank, received the 
money in the due course of business. In view of the receipt of that sum by 
its agent, and the arrangement which it made with Palmer on behalf of the 
sehool district, it will be deeuied to hâve diverted from its funds in bank 
on July 11, 1896, the sum of $13,056, and ta hâve placed the same to the 
crédit of the school district. That sum became and was from that date a trust 
fund, subject to disbursement only upon the order of the school district. 
* * * The school district could not, and did not, part with its title to the 
nioney, nor did it lend the same to the bank. The gênerai princlples which 
govern this case were considered by thls court in the cases of Spokane County 
V. First Nat. Bank of Spokane, 16 O. C. A. SI, 68 Fed. &7!), and Morelajid v. 
Brown, 30 C. O. A. 23, 86 î'ed. 257. In the former case it was held that the 
depositor of a fund intrusted to a bank, by whicli it bas been misapplied, is 
not entitled to a gênerai lien upon the assets of the bank for the repayment 
thereof, but that he can follow the same, so far as it can be traced in the 
possession of the bank, elther In its original forni or in forms to which it 
has been converted, or iuto a gênerai fund, with which it has been commlngled, 
and that his right to recover it in the latter instance will dépend upon whether 
or not a sum of money still remains in the possession of the bank equal to the 
amount so due hlm ; it being the presumption of the law that, if moneys hâve 
been disbursed out of such fund, it was the money which the bank had the 
right to pay out, and not the money which was intrusted to it in a fiduciary 
capacity." 

It is obvious that the facts of the case just referred to were very 
différent from the facts of the présent one. There the bonds were 
sold in Boston, and the money reaHzed thereon deposited in a bank of 
that city which was the correspondent of the Helena bank, which 
Boston bank promptly notified the Helena bank that the amount so 
deposited had been placed to its crédit, by letter received by the bank 
at Helena within 11 days after the sale made by the school district 
to Palmer, whereupon the Helena bank gave the personal account of 
Palmer a crédit on its bocks for the full amount of the proceeds of the 
sale of the bonds, and Palmer gave that bank his personal check for 
the same amount, and the account was thereupon opened on the books 
of the bank in accordance with the spécifie agreement of the parties. 

Hère that portion of the trust money in question that was deposit- 
ed by the United States National Bank of Centralia with Coffman, 
Dobson & Co., was so deposited February 6, 1914, with which bank it 
had on deposit the next day $6,053.43, the entire amount of which, 
however, including the trust money, it withdrew by April 14, 1914, and 
on which day its account with Coffman, Dobson & Co. stood over- 
drawn. This was, as has been said, more than five months before the 
United States National Bank of Centralia suspended and before its 
affairs passed into the hands of the receiver. There is no évidence 
even tending to show that a dollar of that portion of the trust mon- 
ey ever passed to the trustée, nor, indeed, is there any proof as to 
the purposes for which it was withdrawn from the bank of Coiïman, 
Dobson & Co., or what was donc with any of it. Upon such a state 
of facts, it is, we think, very clear that no presumption can be indulged 
that any of that money ever reached the vaults of the United States 
National Bank of Centralia, and certainly none that any of it ever 
passed into the possession of the receiver of its assets. The neces- 
sary conclusion is that the court below was in error in awarding the 
appellee a préférence over the gênerai creditors of the insolvent bank 
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in respect to that portion of the trust money deposited by it with Coff- 
man, Dobson & Co., and dissipated on or before April 14, 1914. State 

Bank of Winfield v. Alva Security Bank, 232 Fed. 847, C. C. 

A. - — . 

In Brennan v. Tillinghast, 201 Fed. 609, 614, 120 C. C. A. 37, 42, 
the Circuit Court of Appeals of the Sixth Circuit said : 

"It is true that in the case of blended moneys in a bank ae(?ouiit, consisting 
In part of trust funds, from whlch there hâve been drawings froni time to 
time, It bas been held, In favor of the cestui que trust, as a i)resumptlon of 
law, that the sunis flrst drawn eut were from the moneys which the tort-feasor 
had a right to expend in his own business, and that the balance whlch re- 
mained included the trust fund, which he had no right to use. In re Hallett's 
lOstate, 13 Ch, D. G96, 727; Board of Commissioners v. Strawn [157 Fed.] at 
page 51 [84 C. C. A. 553, 15 L. R. A. (N. S.) IIOOJ. It Is clear, however, in the 
flrst place, that this is a mère presumption, which wlU not stand against 
évidence to the contrary. Board of Commissioners v. Strawn [157 Fed.] at 
page 51 [84 C. C. A. 553, 15 L. R. A. (N. S.) 1100]." 

What bas been said with respect to the deposit with Cofïman, Dob- 
son & Co. applies equally to the deposit of that portion of the trust 
money made by the United States National Bank of Centraha with 
the Bank of California of Tacoma and thereafter withdrawn by the 
former bank, the purpose of such withdrawals and where the money 
went not being in any way shown by the évidence. The record does 
show, however, that such deposit of the United States National Bank 
of Centraha with the Bank of California of Tacoma was not entirely 
dissipated, but that there remained of such deposit at the time of the 
suspension of the former the sum of Çl, 585.36, which passed into the 
hands of the receiver of its assets, and as to which only the appellee 
is, in our opinion, entitled to a préférence over the gênerai creditors 
of the insolvent bank. 

The cause is remanded, with directions to the court below to modify 
the judgment in accordance with the views above expressed, and, as 
se modified, it will stand affirmed. 



GILLETTE v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. September 4, 1916.) 

No. 4563. 

1. Prostitution ©=1 — Whiïe Slave Act—"Debaucheby"— "Engage in 
Pbacticb; of Debaucheuï." 

Act June 25, 1910, c. 395, § 3, 36 Stat. 825 (Comp. St. 1913, § 8814), dé- 
clares that any person who shall knowingly persuade, induce, entlce, or 
cause to be persuaded, induced, or entlced, any womau or glrl to go from 
one state to another in inter.state or foreign commerce, for the purpose 
of debauchery, or for any other immoral purpose, or with the Intent and 
purpose that such female shall "engage in the practice of debauchery," 
or any other Immoral practice, shall be punished. Held, that two distinct 
offenses are chargea, one mère sporadic immorality, or "debauchery," 
which Word, whlle including ail kinds of excessive indulgences in sensual 

■®:»For other cases see same topic & KBY-NUMBER In ail Key-Niimbereà Digests & Indexes 
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pleasures, is in the statute restricted to sexual linmornlity, and the other 
the practice of, or habituai indulgence In, such offenses. 

[Ed. Note. — For other cases, see Prostitution, Cent. Dig. §§ 1, 2; Dec. 
Dig. <S=1.] 

2. Cbiminal Lavv <S=>1036(8) — Appeai^Supficiency op Evidence. 

It is an unsafe practice to rely on the appellate court to consider a 
question not decided helow, and a conviction will be not reversed on ap- 
peal for the insufficiency of the évidence, where that question was not 
raised below, unless necessary to prevent a failure of justice. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2641 ; Dec. 
Dig. <®=1036(8).] 

3. Tbostitution iS=1— Wiiite Slave Act— Evidence. 

TJnder an indictnient charging the offense of indudng a female to go 
in Interstate comnîerce from one stnte tO' anotlier with the intent that 
sueh female shall engnge in the practice of delmucliery and illicit sexual 
relations, it was no offense for acciised, who had already invited prose- 
cutrix to dinner, to hâve lier come from Fargo, X. D., to Moorhead, Minn., 
for dinner, being in Moorliead on other business, though tliey became in- 
toxieated in Moorhead, and on retnrn to Fargo had sexual intercourse. 

[Ed. Note. — li'or other cases, see Prostitution, Cent. Dig. §§ 1, 2; Dec. 
Dig. ®=»1.] 

In Error to the District Court of the United States for the District 
of North Dakota ; Charles F. Amidon, Judge. 

Arthur Gillette was convicted of unlawfully, knowingly, and will- 
fully inducing and enticing a girl to go from one state to another for 
the purpose of debauchery, and he brings error. Reversed, and new 
trial ordered. 

George A. Bangs, of Grand Forks, N. D. fGeorge R. Robbins, of 
Grand Forks, N. D., on the brief), for plaintiff in error. 

Melvin A. Hildreth, U. S. Atty., of Fargo, N. D. (John Carmody, 
Asst. U. S. Atty., of Hillsboro, N. D., on the brief), for the United 
States. 

Before HOOK and CARLAND, Circuit Judges, and MUNGER, 
District Judge. 

CARLAND, Circuit Judge. Gillette was convicted and sentenced 
to the penitentiary upon an indictment charging the following offense : 

"Did unlawfully, knowingly, and willfully induce and eutice, and cause to 

be persuaded, induced and enticed, a certain girl, to wlt, one , to go l'roin 

the City of Fargo, in the state of North Dakota, to the city of Moorhead, in 
the state of Minnesota, by, over, and upon the Une of the Fargo-Î.Ioorhead 
,Street Railway Company, for the purpose of debauchery and for an im- 
moral purpose, to wlt, that the aforesald should engage in the prac- 
tice of debauchery and illicit sexual relations with the sald Arthur (îillette, 
and the said Arthur Gillette did then and there in furtherance of said pur- 
pose cause and aid and assist in causing said to go and to be carried 

as a passenger over the Une of the Fargo-Moorhead Street Railway Com- 
pany, which was then and there a corporation engaged in the business of a 
common carrier of passengers in Interstate commerce between the state of 
North Dakota and the state of Minnesota." 

The évidence at the trial, taken in its most unfavorable aspect against 
Gillette, was substantially as f ollows ; The girl at the time of the al- 
leged offense was in her nineteenth year. She was living with her 

<S=3For other oases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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mother, sister, and two brothers at Galesburg, N. D. On February 
3, 1914, Gillette asked the girl to go with him to Fargo, N. D., and 
she consented. Gillette gave her $1.50 with which to pay her fare. 
They arrived at Fargo the same evening, and both registered at the 
same hôtel, but occupied separate rooms. They atlended the theater 
in the evening; came l)ack to the hôtel about 11 o'clock p. m. Gillette 
wanted to go to the girl's room, but she refused him this privilège. 
Gillette had offered the girl money at Galesburg as the price of sexual 
intercourse. (_)n the morning of February 4, 1914, Gillette left the 
hôtel after inviting the girl to dine with him in the evening. Nothing 
was said as to where they would dine. 

About noon of the same day Gillette met the stato's attorney of 
Traill county, N. D., at the Great Northern dépôt in Fargo, and went 
with him to the Comstock Hôtel in Moorhead, Minn. Gillette at this 
time was in the employ of the state's attorney as a détective for the 
spécifie purpose of investigating the character of the bouse where the 
girl lived in Galesburg. The alleged reason for going to Moorhead 
was that their consultation would be more private. At about 5 o'clock 
of the day in question Gillette telephoned the girl from the Comstock 
Hôtel in Moorhead, and told her to "hurry up and catch that car for 
Moorhead ; that he was at the Comstock, and for me to come there 
anci hâve supper with him." The girl accepted the invitation and went 
to Moorhead. Meeting Gillette at the Comstock Hôtel, they both went 
to the grill room and had supper at Gillette's expense. Both drank 
intoxicating liquor, and the girl hecame intoxicated. Gillette requested 
the girl to stay at the Comstock, but she refused. They both returned 
to the hôtel at Fargo about midnight, and according to the girl's tes- 
timony Gillette had sexual relations with her that night. The girl had 
been living the life of a prostitute for about two years, and the housc 
where she lived at Galesburg was adiudged to be a house of ill famé. 

The girl testified on cross-examination that she really came to Fargo 
at the time in question to meet a man other than Gillette. The girl had 
visited Moorhead before for the purpose of eating and drinking. Gil- 
lette paid the girl $5 when he left the hôtel in Fargo on February 5th. 

[ 1 ] The charge as pleaded in the indictment seems to be a combina- 
tion of the first and second clauses of section 3 of the act of Congress 
approved June 25, 1910 (36 Stat. 825). That section, so far as the 
charge against Gillette is concerned, i^eads as follows : 

"That any persoii who sliall knowingly persuade, induce, entlce, * * * 
or cause to he persuaded, induceil or entlced, * * * any woman or girl 
to go from oiie place to another in Interstate or foreign conunerce * * * 
for the purpose of * * * dehauchery, or for any other immoral purpose, 
or with the intent and lurpose on the part of sucli person that such woman 
or girl shall engage in the practice of * * * deliauchery, or any other 
immoral practice, whether witli or without her consent." 

The indictment charges that Gillette — 

"did unlawfuUy, knowingly, and willfully induce and entice, and cause to be 

persuaded, induced, and enticed, a certain girl, to vvit, , to go from tho 

City of Fargo to the city of Moorhead * * • for the purpose of dehauch- 
ery and for au immoral purpose, to vvlt, that aforesaid should engage 

in, the practice of dehauchery and illicit sexual relations with the said Arthur 
Gillette." 



218 236 FBDERAL REPORTBR 

It thus appears that Gillette was charged with the offense described 
in the second clause of section 3. In other words, after charging him 
with inducing and Miticing the girl to go to Moorhead, and causing her 
to be persuaded, induced, and enticed to go there, for the purpose of 
debauchery and for an immoral purpose, the pleader procceds and de- 
fines what Gillette's particular purpose was in enticing the girl to go- 
to Moorhead, and that purpose is alleged to hâve been that the girl 
should engage in the practice of debauchery and illicit sexual relations 
with Gillette. We refer to this language of the indictment for the 
reason that the statute describing the offense charged uses the words 
"with the intent and purpose," while the language of the first clause 
of the section simply uses the word "purpose." We do not stop ta 
consider whether the word "purpose" îs équivalent to the words "in- 
tent and purpose," but simply call attention to the fact that, in order 
to convict Gillette of the offense charged against him, the statute re- 
quires that the enticing of the girl to go to Moorhead should be with 
the intent and purpose, although the indictment says nothing about 
intent, other than what may be included in the word "purpose." 

We are of the opinion that to engage in the practice of debauchery 
and illicit sexual relations is a différent offense than the offense men- 
tioned in the first clause of section 3. To engage in the practice of 
debauchery and illicit sexual relations would seem to indicate a con- 
tinued course of illicit sexual relations, such as living with a woman 
in a state of concubinage ; otherwise there would hâve been no neces- 
sity for using the language in the second clause of section 3, as the 
language used in the first clause would bave been sufficient. The word 
"debauchery" is a word of broad signification. It includes ail kinds 
of excessive indulgence in sensual pleasures of any kind, such as glut- 
tony and intempérance ; but the word is used in the statute with réf- 
érence to immoral sexual relations. 

[2] The question of the sufficiency of the évidence to warrant a 
conviction of the crime charged was not raised in the trial court ; but 
the pomt is urged hère, and we are cited to the following cases which 
authorize the investigation of such a question where the point has not 
been raised in the trial court: Wiborg v. United States, 163 U. S. 632, 
16 Sup. Ct. 1127, 1197, 41 L. Ed. 289; Clyatt v. United States, 197 U. 
S. 207, 25 Sup. Ct 429, 49 L. Ed. 726; Crawford v. United States, 212 
U. S. 183, 29 Sup. Ct. 260, 53 L. Ed. 465, 15 Ann. Cas. 392 ; Weems v. 
United States, 217 U. S. 349, 30 Sup. Ct. 544, 54 L. Ed. 793, 19 Ann. 
Cas. 705. In this circuit the following cases are cited to the same 
effect: Williams v. United States, 158 Fed. 30, 88 C. C. A. 296; Keel- 
ey V. Mining Co., 169 Fed. 598, 95 C. C. A. 96; Humes v. United 
States, 182 Fed. 485, 105 C. C. A. 158; Pettine v. Ter. of N. M., 201 
Fed. 489, 1 19 C. C. A. 581 ; Central Imp. Co. v. Cambria Steel Co.^ 
201 Fed. 811, 120 C. C. A. 121 ; Sykes v. United States, 204 Fed. 909, 
123 C. C. A. 205 ; Savage v. United States, 213 Fed. 31, 130 C. C. A. 1. 
It is a very unsafe practice to rely upon this court to consider a ques- 
tion not passed upon by the trial court. It is only in a clear case and 
to prevent a failure of justice that this court will interfea-e. 

[3] We hâve carefully considered the évidence in the record, and 
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"we are unwilling to affirm the judgment. Gillette's présence in Moor- 
head is fully accounted for upon other grounds than that of meeting 
the girl. The matter of dining had been mentioned in the morning, 
•Gillette as the dinner hour approached, finding himself in Moorhead, 
telephoned the girl to corne to the Comstock Hôtel and stated for what 
purpose he desired her présence. When the girl arrived in Moor- 
;head, the offense with which Gillette was charged was complète, pro- 
viding the requisit© intent and pvirpose was behind the joumey. There 
was no locus pœnitentise for him after that. Wilson v. United States, 
232 U. S. 563, 34 Sup. Ct. 347, 58 h. Ed. 728. His intent and pur- 
pose, of course, must be found from his acts, déclarations, and con- 
duct. There is no évidence to show that Gillette, at the time he asked 
the girl to corne to Moorhead, had the intent and purpose that the 
girl should engage in the practice of debauchery and illicit sexual re- 
lations, and hence the charge made by the indictment was not proven. 

Taking thèse facts into considération, we are of the opinion that 
there is not substantial évidence to sustain the conviction. 

Judgment reversed, and a new trial ordered. 

HOOK, Circuit Judge (concurring). After giving the statute the 
very broadest construction, and after according to the verdict ail the 
presumptions and advantages of rules of practice to which it is enti- 
tled, I am still unable to bring myself to assent to the conviction. In 
the opinion of the court the case is very properly stated in the aspect 
most unfavorable to the accused; but it is not improper to say fur- 
ther that, so to state it, it was necessary to sift it out of a mass of 
évasions and contradictions by a woman of confessed immoral charac- 
ter possessed of a motive of revenge. 



BRAND V. UNITED STATES. 
(Circuit Court of Appeals, Elghth Circuit September 21, 1916.) 

No. 4678. 

î. Ceiminai, Law <g=3878(2) — General, Vbsdict on Two Courts — Evidencb. 

Where there was évidence to support a conviction under one count of 
the Indictment, and there was a single sentence upon the two counts, the 
conviction wlll not be reversed as wlthout support in évidence, though 
one of the counts was not establlshed. 

[Ed. Note. — For other cases, see Crlmlnal Law, Cent Dlg. § 2099 ; Dec. 
Dlg. <S=878(2).] 

2. Cbiminal Law iS=»829(l) — Instructions — Eefusal. 

The refusai of a requested charge covered by one given Is no ground for 
complalnt, the court not belng bound to foUow the language of the 
request 

[Ed Note. — For other cases, see Crlmlnal Law, Cent. Dlg. $ 2011; 
Dec. Dlg. ®=3829(1).] 

In Error to the District Court of the United States for the Easf- 
-em District of Missouri; J. C. Pollock, Judge. 

-^stFor other cas« •«« sain* toplc fi KKT-NUMBER tn ail Key-Numbered Dlgests & Indexa* 
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Charles Brand was convicted of devising a scheme to defraud by 
use of the United States mails, and he brings error. Affirmed. 

Roy A. Fish, of St. Louis, Mo., for plaintiff in error. 
Arthur L. Oliver, U. S. Atty., and Vance J. Higgs, Asst. U. S- 
Atty., both of St. Louis, Mo. 

Before SANBORN and CARLAND, Circuit Judges, and VAN 
VALKENBURGH, District Judge. 

SANBORN, Circuit Judge. The plaintiff in error was indicted in 
three counts for devising a scheme to defraud which he intended to 
effect by means of correspondence through the mails of the United 
States by intentionally inducing persons to pay him for his treatment 
and medicines by representing that by his treatment and remédies he 
could and would cure diseases that he knew he could not cure, and 
by representing to persons that they were suffering from diseases or 
ailments which he could and would cure, when he knew that they were 
suffering from no such diseases or ailments, and that he caused cer- 
tain letters, copies of which were set forth in the indictment, to be sent 
through the post office establishment of the United States postpaid, 
addressed to such persons who were specified in the indictment, with 
the intention thereby to exécute his scheme. At the close of the trial 
he was acquitted on the first count, convicted on the second and third 
counts, and sentenced on the latter counts to confinement in the jail 
for six months, to the payment of a fine of $500, and costs, and to 
stand committed until the fine and costs were paid. Two errors bave 
been assigned, that the court should bave granted the request of the 
défendant at the close of the évidence to instruct the jury to return a 
verdict in his favor, and that it should hâve given his request for an 
instruction to the effect that if in offering his remédies for sale the 
défendant did so honestly believing his remédies to hâve curative values 
for the diseases for which he offered them, then the fact that in order 
to procure the sale of them he deposited letters in the post office to 
induce parties to whom the letters were addressed to buy them, would 
not constitute an offense against the United States as charged in the 
indictment. 

[1, 2] A careful reading, however, more than once, of the évidence 
in this case, bas convinced that there was substantial évidence in sup- 
port of the charge in the third count of the indictment, and as there 
was a single sentence upon the second and third counts the judgment 
was not without évidence to sustain it, and it may not be reversed upon 
that ground. Moreover, a comparison of the request for the instruc- 
tion regarding the belief and intention of the défendant and its effect 
with the gênerai charge given by the court conclusively demonstrates 
the fact that the entire substance of the request was clearly and forci- 
bly given to the jury by the court as the law of the case. They were 
toïd, in the words of the trial judge, that : 

"The question in tins case Is: What did the défendant belleve? Did he 
believe in the worlv he was doing and in his inedieines? If so, your verdict 
wili be acquittai." 
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The refusai of a court to charge in the words of counsel a principle 
or rule of law which is fairly and clearly given to the jury for their 
guidance in the words of the court is not error, and the judgment 
below must be, and it is, affirmed. 



TOMPKINS V. ST. REGIS PAPER CO. 

(Circuit Court of Appeals, Second Circuit July 1, 191C.) 

No. 279. 

1, Patents ®=>2S0 — Suit fob iNutiNOEMENT — Eqtjitt Jukisdiction. 

WTiere suit for Infrlngement Is brought upon a patent whlch bas ex- 
pired, a court of equity ordinarlly lias no Jurlsdlction ; but there may 
be spécial clreumstances wblch give it jurlsdictlon, as where the facts 
alleged show that complalnant has sustained no damages whlch could be 
recovered at law and hls only remedy Is by a suit to obtaln an accountlng 
for profits. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. § 439; Dec. Dlg. 
<©=>280.] 

2. Patents <ê=289 — Suit fob Infkingement — Lâches. 

A suit for Infrlngement by an assignée of a patent may be barred by the 
lâches of hls assigner, whlch has the same effect as hls own. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. §§ 467-4C9; Dec. 
Dlg. &=>'2S9.] 

8. Patents <S=»289 — Suit fob Infbinqement — Lâches. 

Acqulescence and lâches, however long, on the part of a patentée, may 
be excused by satisfactory proof that he had no knowledge or means of 
knowledge that hls patent was being Infrlnged, but poverty alone Is not 
a suffldent excuse for delay In assertlng his rlghts. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 467-469; Dec. 
Dlg. <S=3289.] 

4. Patents <@=>289 — Suit fob Infeingkment — Lâches. 

Delay In prosecutlng other Infringers while the validlty of a patent Is 
in active lltlgation does not constltute lâches. 

[Ed. Note.— For other cases, see Patents, C*at Dlg. §§ 467-^69; Dec. 
Dlg. <S=)289.] 

6w Patents <©=>328 — Validitt and Infbîngement — Peocess of Makinq Papeb 
Stock. 

The Tompkins patent No. 458,135, for a process of maklng paper pulp, 
in vlew of the prlor art, and especially of patent No. 340,640 to the same 
patentée, is vold for lack of patentable novelty ; also, held not infrlnged. 

Appeal from the District Court of the United States for the Northern 
District of New York. 

Suit in equity by John D. Tompkins against the St. Régis Paper 
Company. Decree for défendant, and complainant appeals. Affirmed. 

For opinion below, see 226 Fed. 744. 

The défendant is a corporation organized and exlstlng under the laws of 
the State of New York, and it has Its principal otfice and regular place of 
business at Watertown, in the county of Jefferson and state of New York. 

The complalnant is a. citizen of the United States and a résident of the 
State of New York. He allèges that he was the flrst and sole Inventor of cer- 

0=»For cthar etiseg me eams toplc £ KBT-NUMBER In ail Key-Numbered Dlgests & Indexe* 
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tain new and useful Improvements in the proeess of making paper pulp, and 
that United States patent No. 458,135 was issued to hlm tlierefor, dated August 
18, 1891. 

Ttie complalnant allèges that the défendant has infringed the patent above 
referred to, and he asks an Injunction and that défendant may be deereed to 
account for and pay over the gains and profits realized by the défendant, and 
in addition the damages or treble the amount of the damages as the court may 
détermine. 

The court below, in a carefully prepared and exhaustive opinion of 28 print- 
ed pages, disraissed the bill on the ground that the patent sued upon was an- 
ticipated in the prior art, and particularly by letters patent No. 340,640 granted 
to the complalnant on April 27, 1886, and also upon the ground that even if 
letters patent No. 458,135 had been valid the complalnant had not infringed. 
From that decree thls appeal was taken. 

A. Page Smith, of Albany, N. Y. (Edvvin J. Prindie, of New York 
City, of counsel), for appellant. 

W. K. Richardson, of New York City (W. B. Van Allen, of New 
York City, on the brief), for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as- above). The art 
to which the invention of the patent in suit relates is that of so treat- 
ing fibrous vegetable substances as to prépare them to be made into 
paper. The raw materials used in the manufacture of paper comprise 
wood pulp, rags, straw, hemp, flax, jute, and so forth. From thèse 
materials corne the cellulose fîbers, matted or felted into a sheet, of 
which paper consists. It is necessary to free the cellulose fibers from 
ail incrusting matter from which they must be isolated and set free. 
This is accomplished by cooking the raw materials with chemicals. The 
patent in suit relates to the art or proeess of treating fibrous and other 
kindred materials for their conversion into paper stock. 

The patentée has been a manufacturer of a wrapping paper made 
from straw. There is testimony in the record showing that at one 
time he stood at the head of the manufacturers of straw wrapping 
paper. His paper was sold from New York to San Francisco, and he 
was esteemed "a sort of peer in the business." 

Wrapping paper made from straw was of coarse texture and in- 
ferior in strength as compared with manila and wood pulp papers 
which began to displace it and priées commenced to décline. The pat- 
entee's mill was so situated that he could not advantageously get wood 
pulp, and he began to experiment to see if he could not improve the 
quality of his straw product. 

There appear to hâve been three principal ways of cooking paper 
stock. One way has been by the sod^ proeess, used for soft woods. 
By that proeess wood is run through a chipping machine reducing it 
to chips three-eighths of an inch thick; the chips are put into a boiler- 
iron digester and boiled with caustic soda liquor. This leaves the 
fiber free, the noncellulose matters of the wood being decomposed by 
or combined with the soda. 

Another way has been by the sulphite proeess. Under this proeess 
wood chips are boiled in a steel digester containing a solution of bi- 
sulphite of lime or bisulphite of calcium. The bisulphite solution is 
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made by passing sulphurous acid gas up through towers filled with 
limestone and at the same time water is trickled through the limestone. 

Another way has been by the sulphate process. This consists in 
boiling wood chips in a digester under pressure in a solution of sodium 
sulphate containing some caustic soda and carbonate of soda. 

In the patent in suit the paper stock is cooked by the sulphite pro- 
cess. 

This patent is only one of a group of patents taken out by Tomp- 
kins for processes and apparatus for treating pulp in a digester. None 
of them, Tompkins testified, ever got beyond use at his own mill. 
There are five of the Tompkins patents. The first of his patents is 
No. 340,640, which was applied for on July 2, 1885, and was granted 
on April 27, 1886. The patent in suit was the last of the five he took 
out and was granted on August 18, 1891. 

[1] Before considering the merits of this patent, it will be neces- 
sary to dispose of some preliminary questions. It appears that this 
suit was commenced on August 7, 1912, when the bill was filed. As 
patents can only be extended by a spécial act of Congress and no such 
act is shown to bave been passed respecting this patent, it is assumed 
the patent expired on August 18, 1908. This suit was therefore 
brought four years after the patent expired. Where suit is brought 
upon a patent which has expired, a court of equity ordinarily has no 
jurisdiction. An injunction does not issue in such cases. Huntington 
Dry Pulverized Co. v. Virginia-Carolina Chemical Co. (C. C. 1902) 
121 Fed. 136. And if the suit is one to compel an infringer to account 
for the profits realized during the period of infringement and to pay 
damages there is ordinarily a complète remedy at law. See Root v. 
Railway Co., 105 U. S. 189, 26 L. Ed. 975 (1881), where this ques- 
tion was elaborately considered. 

But in Tompkins v. International Paper Co., 183 Fed. 773, 106 C. 
C. A. 529 (1910), we held a bill was not demurrable which was filed 
three days before the patent expired, and which alleged that during 
the six years next prior to the filing of the bill complainant had not 
made, used, nor sold his process nor any part thereof, nor had he sus- 
tained any actual damage during such period by the enjoyment of the 
invention by others. It seemed to us in that case that the patentee's 
remedy at law was inadéquate under the circumstances, because at 
law the patentée could not recover more than nominal damages while 
in equity he could recover the actual profits; and because at law he 
could not prove loss of license fées and he had no established license 
fées ; and because he could not show that he lost sales as he was not 
in fact selling at ail ; and because he could not show réduction in priées 
through compétition as there was no compétition ; and because he could 
not show that his market was destroyed by the infringer, as he was 
not undertaking to establish a market. The fact that in that case the 
bill was filed three days prior to the expiration, and in the case at bar 
was brought four years after the expiration of the patent, is imma- 
terial, provided the other facts alleged in the bill show a similar con- 
dition to that disclosed in Tompkins v. International Paper Company 
and which led this court to the conclusion that it reached in that case. 
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The bill in this case avers that during the six years preceding tlie fil- 
ing of the bill the plaintifï did not use the patented process nor sus- 
tain any damage from infringement, and we think this brings the case 
within the doctrine of Tompkins v. International Paper Company. 

[2] The défendant also urges that the présent suit cannot be main- 
tained because of the complainant's gross lâches, inasmuch as the pro- 
cess he claims under his patent — the quick cook process — had been used 
for many years before he brought his first suit, being in notorious and 
unconcealed use by many paper manufacturers in this country, and 
that it was used as early as 1895. The claim is that as thèse varions 
sulphite mills were permitted, ail thèse years, to keep on "infringing," 
the complainant has no right now by a suit begun in August, 1912, to 
come in and ask for profits and damages from the "infringement." 
The fact that the complainant did not hâve the title during the whole 
period of delay does not excuse lâches, if lâches there has been, as the 
courts hold that the négligence or acquiescence of a former owner has 
the same efifect upon the assignee's rights as his own neglect or ac- 
quiescence. Woodmanse, etc., Mfg. Co. v. Williams, 68 Fed. 489, 15 
C. C. A. 520; New York Grape Sugar Co. v. Buffalo Grape Sugar 
Co. (C. C.) 24 Fed. 604. 

[3] Acquiescence and lâches, however long, on the part of a pat- 
entée, may be excused by satisfactory proof that he had no knowledge 
or means of knowledge that his patent was being infringed. Worten- 
dyke v. White, 30 Fed. Cas. No. 18,050. It has been held that lâches 
is not to be imputed to the owner of a patent because of his failure 
to prosecute to judgment a suit against an infringer when it appears 
that the complainant was disabled from carrying on litigation by lack 
of financial means. Bradford v. Belknap Motor Co. (C. C.) 105 Fed. 
63, affirmed in 115 Fed. 711, 53 C. C. A. 293; Davis v. A. H. Reid 
Creamery & Dairy Supply Co. (C. C.) 187 Fed. 157, affirmed 195 Fed. 
80, 115 C. C. A. 112. But in Hayward v. National Bank, 96 U. S. 611, 
618, 24 L. Ed. 855 (1888) the Suprême Court said: 

"No sufBcient reason Is glven for the delay In suing. His poverty or pe- 
cuniary embarrassment was not a sufflclent excuse for postponing the asser- 
tion of his riglits." 

That was not a patent case. But the statement was quoted approv- 
ingly in Leggett v. Standard Oil Co., 149 U. S. 287, 294, 13 Sup. Ct. 
902, 37 L. Ed. 737 (1893), which involved the infringement of a pat- 
ent, and which is understood as laying down the rule that the poverty 
or pecuniary embarrassment of a patentée is not a sufficient excuse 
for postponing the assertion of his rights or preventing the application 
of the doctrine of lâches. 

[4] In view of the conclusion which we hâve reached respecting the 
validity of the patent, it is not necessary to consider the subject of 
lâches as fully as under other circumstances might be incumbent. We 
shall therefore not consider in much détail the évidence introduced by 
the complainant to justify his failure earlier to institute this suit. It 
may be remarked, however, that in addition to his poverty, hiâ' fortune 
having been lost, the complainant dénies that he had positive knowl- 
edge of this alleged infringement until 1908, not 1891, as défendant 
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mistakenly asserts. And it appears that without delay thereafter he 
instituted a test suit against a différent infringer, the International 
Paper Company, which was settled in 1911. Delay in prosecutlng oth- 
er inf ringers while the validity of the patent is in active litigation does 
not constitute lâches. Stearns-Roger Mfg. Ce. v. Brown, 114 Fed. 945, 
52 C. C. A. 559. Negotiations were then commenced to obtain a set- 
tlement with the présent défendant. The negotiations being unsuccess- 
ful, this suit was instituted in 1912. The complainant insists that 
prior to 1908 he had continually and persistently but without success 
endeavored to ascertain whether his patent was being infringed. The 
court below seems to hâve been satisfied with the évidence on this 
branch of the case, for the whole subject was passed over without 
remark in the opinion which the court rendered. The delay in insti- 
tuting the présent suit between 1908 and 1912 is satisfactorily ac- 
counted for by the pendency of the litigation involving the validity of 
the patent; and, if complainant's testimony is true that he had no 
actual knowledge of the infringement of his patent prior to 1908, he 
bas satisfactorily explained the delay which unexplained might debar 
him on the ground of lâches from the right to maintain this action. 
As the Suprême Court bas pointed out, the défense of want of knowl- 
edge on the part of one charged with lâches is one easily made, easy 
to prove by the person's own oath, and hard to disprove. There bas 
been and is therefore a tendency to insist that a party, thus alleging 
a want of knowledge, should hâve used reasonable diligence to bave 
informed himself of the facts. Foster v. Mansfield, etc., R. Co., 146 
U. S. 88, 99, 13 Sup. Ct. 28, 36 L. Ed. 899 (1892). During the period 
involved the complainant appears to hâve been inquiring of everybody 
he met who was connected with the art as to what process was being 
employed in the mills. It was very difficult to ascertain whether his 
patent was or was not being infringed, as it was not possible to ascer- 
tain it from the form of ths apparatus used, or from the raw materials 
used, or from the nature of the product put out. We therefore are 
pf the opinion that, ail things considered, the complainant bas not lost 
his right to maintain this suit on the ground of lâches in bringing it. 

[5] This brings us to a considération of the patent. The complain- 
ant in his spécification for patent No. 458,135, the patent in suit, stated 
that heretofore it had been the practice to subject vegetable and other 
kindred materia,l from which paper stock was made to the successive 
action of various treating-liquids within a closed vessel or digester, 
and while thus inciosed to bring the treating-liquids into intimate 
contact with the material by spray ing the liquids in a downward direc- 
tion thereon, or by agitating the mass of material and liquids tpgether, 
as by rotation of the digester. He added that both methods had been 
found in practice to be open to objection, the first, by reason of the 
fact that the downwardly directed streams of liquid servéd to pack the 
paper stock material upon the bottom diaphragm of the digester, the 
eflfect of which was to transform the material into a stràiner or filter- 
ing mass, gather the lignine and other material picked up by,the treat- 
ing-liquors upon the top of the mass, and to unevenly afïect the ma- 
terial by the treating-liquids. 
2.36F.— 15 
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He aiso said that it would be readily understood that, when the mass 
was packed upon the bottom of the digester, the upper portion of the 
mass would be much more affected than the lower portion, and hence 
the material would be fully aÇted upon in one portion, parti ally acted 
upoti in another, and, to a great extent, unacted upon at the lowermost 
part of the mass. He added that agitation of the material and liquids 
by rotation or other movement of the digester tended in a measure 
to break tip and destroy the fibrous character of the paper stock ma- 
terial thus acted on. He then went on to say: 

"The objiect of my invention is to treat the material In a closed digester and 
in sueh a manner that no packing of the material will occur, the flber not 
be Injurionsly affected, the adventitlous materials separated therefrom, and 
ail of the material brought Into the best possible position to be evenly and 
effectlvely acted upon, and this I accomplish in a manner whlch I will now 
proceed to describe. 

"It may be generally stated that the majority of the varions vegetable or 
kindred «substances from whlch paper stock may be made are of a lower 
spécifie igravity than water, and hence tend to float in water or in any of the 
treating-liquids commonly employed. It is also true that such materials will 
absorb the liquids within whlch they are immersed and when thoroughly 
«oaked will slnk or gravitate to the bottom of the vessel within which they 
are placed. In practice it has been found that, if the materials can be kept 
in a suspended condition in the treating llquld, they wlU be most thoroughly 
and effectively acted on, and also that the strength of the treating liquld may 
be materially reduced, as also the tiine requlred to effect the treatment. 

"My improved method of treatment is based upon the theory that the ma- 
terial from which the paper stock is to be made should be suspended In the 
treating-llquid while in the digester, and while thus suspended subjected to 
the heatlng, cleanslng, or chemical action of the suspending liquld." 

He niade but one claim, and that he stated as follows: 

"The herein described art of treating fibrous and other kindred materials 
for their conversion Into paper stock, whlch conslsts in effecting the suspen- 
sion of such materials in a constantly-rislng current of the treating-llquid, 
and while thus suspended subjecting the material to the heatlng, cleanslng, or 
Chemical action of the suspendlng-llquld." 

It appears therefore that what Mr. Tompkins claims in this patent 
as his improved method of treatment is a suspension, in a constantly 
rising current of the treating-Iiquid in the digester, of the materials 
to be converted into paper stock, and while thus suspended subjecting 
them to "the heating, cleansing, or chemical action of the suspending- 
licLuid!" 

At the time his fîrst patent was obtained, Tompkins knew that wood 
was being'cooked in çlosed digesters, rotary and upright. For instance, 
he knew of thé Wheelright & Marshall patent, dated November 4, 1884, 
and that in the procès^ there employed the circulation of the cooking 
liquor wa,s taken from the bottom of the digester and by a pump or 
injecter, retuirnèd to the uppçr part of the vessel to percolate down- 
ward through the nia,sS being cootçed. And he understood that straw 
could not be cooked in the same way that wood might be, it being a 
much sbf ter and more délicate fiber than wood, and that it would pack 
iri the bottoni of thé digester, thus causing the circulation to cease 
bfeforé the cooking was completèd. So that finally he conceived the 
idea that if the straw or material could be held in suspension in the 
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cooking liquor during the entire cooking period each partîcle could 
be perfectly cooked. This he sought to accomplish in his first patent, 
No. 340,640. The idea was to try to effect the necessary suspension 
by circulating the cooking liquor upward two-thirds of the tinie and 
downward one-third of the time. When it is said that no person be- 
fore Mr. Tompkins ever even hinted a suspension of the material be- 
ing cooked, the fact, if it be a fact, cannot help out the validity of 
the patent in suit, inasmuch as Tompkins had advanced that idea in 
his first patent. 

Then it is said that the essential feature of the patent in suit is that 
the suspension of the material is effected and maintained by "the con- 
stantly rising current" of the treating-liquid within the digester. How 
much there is in this claim is disclosed in the testimony of the defend- 
ant's expert. He testified: 

"The Tompkins patent aims to effect the suspension of the materials under- 
going treatment in a constantly rising current of the treating-liquid, and in 
order to maintain this current over t':p whole sectlonal area of the digester, as 
indicated by the arrows in tlie drawing, pi-ovides external channels for the 
descending return current, whicli is out of contact witli the material. In the 
absence of such return channels, the currents could not possibly maintain the 
direction indicated by the arrows in the Tompkins drawing, and Instead the 
descending currents would equal in volume the ascending currents, thns de- 
feating the object of the patentée." 

The court below thought that the constantly upward current of the 
treating-liquid was not new. The court said it was fully described and 
claimed prior to the Tompkins patent in patent No. 54,510, granted 
by the United States Patent Office on May 8, 1866, to John W. Dixon 
and George Harding. That patent called for a circulating tube which 
passed from below the diaphragm to the upper part of the digester. 
In this tube a reciprocating pump was placed, which was driven by 
machinery and produced a constant circulation of the digesting liquid 
from the lower chamber below the diaphragm through the tube into 
the upper part of the digester, or vice versa from the upper part of 
the chamber down through the tube and the pump into the bottom 
of the digester, and thence upwardly, by virtue of the pump, through 
the mass to be pulped. 

The court in its opinion in referring to the Dixon-Harding patent 
speaks of its "constantly upward current." That patent indicates an 
upward circulation and also indicates a downward circulation. The 
one is no more continuons than the other, but either ipay be used and 
used continuously, to the exclusion of the other, if we correctly ap- 
prehend the matter. This no doubt was what the court meant when 
it referred to the "constantly upward current" of that patent. 

In the first Tompkins patent, Mr. Tompkins in his spécifications re- 
fers to "the old processes where the cooking liquor is circulated con- 
tinuously downward" and "the material becomes compacted in the low- 
er portion of the digester." And again he says: 

"In the old processes, where the cooking liquors are circulated in one di- 
rection and downwardly continuously, the liquor is gradually weakened ih its 
strength as it passes downward through the compacted mass." 



228 236 FEDERAL EBPORÏEK 

Then hè points out that one of the distinguishing features of bis 
invention is : 

The cooking of the material "In hot (about bolling) water while the latter 
Is circulated through the former at altemate times in opposite or reversed 
directions, preferably downward and upward, so that ail packing of the 
material wlll be prevented, and the cooking water will be made to move iu 
such an active contact wlth ail the particles of the material treated that they 
wlll be rnade to move against each other in a loosened manner in ail portions 
of the digester and cause ail the particles to be slmultaneously and uniformly 
cooked and the soluble portions of the lignine (dissolvable in water) to be 
uniformly dissolved," and so forth. 

Again he says : 

"Another distinguishing feature is the cooking of the material with the 
boiling alkaline liquor under pressure while the latter is circulated through 
the body of the former continuously and in alternating reversed directions, 
preferably downward and upward at altemate times, whereby a packing of 
the particles of the treated material in the lower portion of the digesting- 
chamber, as heretofore had, is efCectually prevented," and so forth, 

Again he says : 

"Another distinguisliing feature of this invention is the treating of the 
disintegrated pure fiber to the action of a bleaching liquor (preferably 
chlorine liquor) with or without pressure, while it (the liquor) is being con- 
tinuously circulated through the mass of fiber in alternating reversed direc- 
tions, whereby ail the particles of the fiber wlll be in a state of constant 
movement in the liquor, and be slmultaneously and uniformly acted on by 
the chlorine or other bleaching agent held in the water, which saturâtes and 
pénétrâtes thèse constantly moving fibers so that each fiber will be as effectual- 
ly acted on both externally and intemally by the bleaching agent as the 
others. The advantageous resuit had from this part of my invention Is that 
the bleaching of the fiber can be efCected without any handling whatever in a 
few hours, where in the old process it required treatment for two or more 
days and employment of labor to handle and stir the mass being treated, so as 
to expose ail portions to the action of the bleaching agent, which is whoUy 
done in the practice of my invention by the reversed circulations of the 
bleaching liquor." 

Again he says: 

"I hâve described my new process when a single digesting chamber is used ; 
but, if preferred, this process can be pi-acticed lu an apparatus employing 
two digesters properly connected with each other by suitable pipes so that 
when the circulations of the treating waters and liquors are upwardly 
through the mass in one digesting chamber they will be downwardly 
through that in the other, and the reverse alternately, when the same advan- 
tageous results will be had as when the successive treatments are had in a 
single chamber." 

The alleged noveUy of his first patent is that he circulâtes the liquid 
alternately upward and downward by means of the piping and pumps 
described, and he states that by his process "the material is made to 
be constantly suspended in the treating liquor in the best condition 
for the active circulation of the treating liquor between the suspended 
particles" by the reversed currents. 

In his' testimony in this casé he testified repeatedly that in actual 
opération under this first patent he circulated the liquor upward twû- 
tljiir.ds of the time.and downward one-third of the time. 

The. différence between the process of Tompkins' first patent and 
his last, the patent in suit, is in this : In his first patent he circulated 
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the liquid upward for two-thirds of the time, and downward one-third 
of the time, while in the patent in suit the circulation from below is 
said to be "always from below upward." Nevertheless provision is 
made for a reversed direction of the circulation in treating certain 
classes of the material. In his spécification he says : 

"When treating classes of paper-stoek material, It is occaslonally found 
that the liglit teathery portions tend to he carrled upward and to lodge against 
the digester surface of the dlaphragm J5. As the dlaphragm becomes covered 
with tiiis material, the circulation Is of course impeded, and In order to over- 
come tliis difliculty I hâve arrangea the pump G and the varions communlcat- 
Ing pipes so that the direction of circulation of the liquid withln the digester 
niay be reversed and the liquid dravvn from the lower chamber Ci and de- 
livered into the upper chamber C, and from thence through the dlaphragm B 
in a dovïnward direction upon the material withln the digestlng chamber." 

Under both patents the resuit stated is the same, the prévention of 
the packing of the materials at the bottom of the digesting chamber. 
Moreover, in practicing the invention of the patent in suit Mr. Tomp- 
kins used precisely the same apparatus he used in practicing the in- 
vention of his first patent. Mr. Tompkins was asked : "When you 
conceived the principle of suspension as set forth in the patent in suit 
herein, what method of cooking were you tlien using?" He replied: 
"We were using an upright digester equipped with pipes and pumps 
for reversing the cooking liquor by circulating it up two-thirds of the 
time through the mass and downward one-third of the time." He 
was asked : "In other words, you were using an apparatus designed 
to handle circulating liquor, is this correct?" He replied: "It is." 
He was asked : "What steps did you take to utilize the principle of 
suspension disclosed in the patent in suit?" He replied: "We took 
the apparatus we were then using and ran the pump slowly so as to 
produce a continuous upward current of the treating liquid sufficient 
to overcome spécifie gravity of the cooking material." He was a.sked: 
■'That is, I understand that you applied your new method as disclosed 
in the patent in suit to the apparatus which you then were using and 
which was designed to circulate liquor, is this correct?" He replied: 
"It is." 

In view of the first Tompkins' patent, this court is unable to find 
in the patent in suit any patentable novelty. The officiai chemist of 
the American Paper & Pulp Association testified on behalf of the de- 
fendant. His testimony shows him to be thoroughly informed as to 
the processes of paper manufacture in this country and abroad. His 
testimony is absolutely convincing that the theory of the patent in suit 
is, to use his language, "fully disclosed" in the first Tompkins' patent, 
and that "the apparatus and method for carrying the theory into effect 
are also fully described" therein. 

This expert was asked "whether or not the cooking of pulp, by the 
sulphite process, in a digester provided with a steam inlet pipe at the 
bottom, and a relief pipe and valve set therein, and connected to the 
top of the digester, was carried on continuously in practically every 
pulp mill in the United States ever since the starting of the digesters 
of the Richmond Paper Company at Providence in 1884, and whether 
or not lhe carrying on of the sulphite pulp process, by means of di- 
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gesters similarly equipped, was generally known and publicly discussed 
in trade papers and at meetings of trade and scientific societies." His 
answer to the question f ollows in part : 

"Wlth the exception of a very few Mitscherlleh digesters, a few Globe 
rotaries, and three or four Salmon-Brungger digesters, whlch were heated by 
a jaeket, for the purpose of formlng a protective llnlng, through déposition of 
Urne salts upon the Inner wall of the dlgester, it Is true that the cooking of 
pulp by the sulphlte process in digesters provlded wlth a steam Inlet pipe, at 
the bottom, and a relief pipe and valve set thereln conneeted to the top of the 
dlgester, was carrled on eontinuously and universally, and to a constantly In- 
creaslng estent, In sulphlte pulp mlUs of thls country to the exclusion of any 
other means of eooklng untll to-day probably not less than 5,000 tons of sul- 
phlte pulp Is dally so produced In thls country and great addltlonal quantities 
in Europe. Preclsely slmllar methods were employed In Japan as early as 
1885, as the resuit of the vlslt of Mr. H. Okawa, to whlch I hâve prevlously 
referred. 

"The method descrlbed, and the apparatus itself, hâve been well known in 
the trade, and among pulp and paper chemists and englneers and to ail those 
sklUed in the art for many years, beginning wlth 1883 In thls country, at Rich- 
mond Paper Company, among those there employed and rapidly extendlng 
generally throughout the classes Indicated." 

The court below was right in its conclusion that the patent in suit 
was not valid and was not infringed. 
Decree affirmed. 
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Patents ■g=328 — Infeingement — Rivet Setting Machine. 

The Maenche patent, No. 753,281, for a rivet setting machine, construed 
wlth respect to the device for preventlng the tipping of short and top- 
heavy rivets when they descend from the raceway, held not infringed 
by the device of the Coombs patent. No. 1,128,852, whlch accomplishes the 
same resuit, but by a différent and not équivalent mechanism. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; Frédéric Dodge, Judge. 

Suit in equity by the Judson L,. Thomson Manufacturing Company 
against Wiilet M. Clark and others. Decree for défendants, and com- 
plainant appeals. Affirmed. 

Daniel A. Rollins, of Boston, Mass., for appellant. 
Henry N. Paul, Jr., of Philadelphia, Pa. (Emery, Booth, Janney & 
Varney, of New York City, on the brief), for appellees. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

BROWN, District Judge. This appeal présents a question of in- 
fringement of claims 1, 2, and 5 of letters patent No. 753,281, March 
1, 1904, to A. T. Maenche, for improvements in rivet setting machine. 

Rivets with large heads and short shanks are topheavy, and likely 

^ssFor otber cases see same topic & K]<:Y-NUMBER lu ail Key-Numbered Digests & Isdexea 
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to tip over when tliey descend fi-om the raceway, and then are not 

properly seated to be driven by the plunger. The patentée says : 

"The invention consists in a maeliine of the character described, of a 
raceway, a rccjprocatory plunger, an anvil, a rivet carrier, * * * '• 

—and, finally, t'ne élément lo which this case particularly relates: 

"a stop nncl holder so constructed as to stop the rivet in line with the 
center of tlie anvil and plunger, and also projectlng above the top of sald 
rivet to prevent the same from tipplng out of a vertical position." 

The claims are as foUows: 

"1. In a rivet setting machine, a reclprocatory driver, an anvil, a- raceway, 
a rivet carrier, and a rivet stop and holder located on the opposite side of 
said carrier from that upon which the rivets approach said carrier. 

"2. In a rivet setting machine, a reclprocatory driver, an anvil, a racevyay, 
a rivet carrier and a rivet stop and holder located on the opposite side of 
sald carrier from that upon which the rivets approach sald carrier, and con- 
structed to Project over the top of a rivet resting upon said carrier." 

"5. In a rivet setting machine, a reclprocatory driver, an anvil, a raceway, 
a rivet carrier, and a rivet stop and holder located on the opposite side of 
said carrier from that upon which the rivets approach said carrier and con- 
structed to Project across the path of motion of said driver, and above the 
head of a rivet resting upon said rivet carrier." 

What is described in the claims as a "rivet stop and holder" is 
referred to in the spécification as an "improved stop" and as "rivet 
stop ]fi." It serves to stop, not only the latéral motion of the rivet 
from the raceway, but, because it projects over a portion of the 
top of the rivet, it stops upward vertical motion of the rivet and 
prevents the same from tipping at an angle. It fairly may be said 
that it stops both horizontal and upward vertical movement of the 
head of the rivet. 

In the défendants' device the horizontal movement of the rivet is 
checked, as in devices of the prior art, by the wall of the rivet seat. 
The provision against upward movement of the rivet head and con- 
séquent tipping is a pin or finger freely mounted within the axis of 
the plunger, and hanging by its own weight to a short distance above 
the top of the rivet. Passing from the raceway the rivet will be 
clear of contact with the pin if seated in a proper position. 

The défendants' device is shown in the patent No. 1,128,852, Feb- 
ruary 16, 1915, to J. W. Coombs. The spécification of this patent 
says : 

"The rivet, before coming to rest upon the seat, is subjected to jars or 
tremors, which tend to cause a topheavy rivet to sometimes invert, unless 
means are provided to prevent this. The position of the pin 11, dlrectly over 
the top of the rivet, is such that the top of the rivet will come into contact 
with the end of this pin, before it can turn over, and the pin has sufBcIent 
weight and is so situated as to prevent such inversion ot the rivet." 

It is the contention of the appellant that although in the patent in 
suit the rivet stop consists of a single pièce of métal which stops 
both latéral and upward vertical movement of the rivet, and although 
the défendants' latéral stop is that of the prior art, and although the 
pin is a projection in line with the center of the plunger and is 
attached solely to the plunger, thèse two parts are mechanically equiv- 
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aient in functtons to the single part or "stop and holder" of tlie 
appellant. 

It is, of course, possible that the functions of a curved stop, which 
stops both horizontal and vertical movement, might be performed 
by using a broken line, instead of a regular curve. Ives et al, v. 
Hamilton, Ex., 92 U. S. 426, 23 L. Ed. 494. It is, nevertheless, 
true that the défendants borrow nothing from the complainant, but 
only from the prior art, in respect to the means for stopping latéral 
motion. Complainant's combination as a whole, however, is char- 
acterized by the novel feature of a stop against vertical displacement 
which extends above the head of the rivet. It does not appear that 
in rivet setting machines such a stop was previously used. 

But the difficulty in the présent case is that if we should find 
the addition to the old machine of a stop overhanging the head of 
the rivet, and which stops tipping just as the plunger itself, if close 
to the seat of the rivet, might prevent tipping, to be an infringement 
of the claims in suit, this would be to ignore other structural fea- 
tures and to try the case as if the patentée had secured a broad claim 
for the use of a stop projecting over the top of the rivet for the 
purpose of preventing tipping. We hâve no means of knowing 
whether a claim of such breadth would hâve been allowed by the 
Patent Office, and certainly the question of invention would be dif- 
férent from that presented by a claim for a restricted combination. 
The claims of this patent must be construed rather as for the spécifie 
structure whereby the rivet is fed and maintained in a position for 
the plunger than as an embodiment of a broad inventive idea of 
preventing the tipping over of the rivet by interposing a stop against 
upward vertical movement. 

We appreciate the force of the complainant's suggestion that the 
conception of the patentée was not only to put a stop over the head 
of the rivet and in the path of the driver, but to allow the driver 
to operate either by slotting it so that it could straddle the stop, or 
by providing a stop or holding device with an aperture through 
which the driver could descend. It is quite true that the extension 
of the stop over the head of the rivet required a modification of 
the driver or plunger, and that the défendants adopted not only the 
idea of a stop over the top of the rivet, but also the idea, which 
was incidental to it, of so modifying the plunger of the prior art as 
to make it avoid striking the stop in its descent. Structurally, how- 
ever, the défendants' means for doing this is quite différent from 
complainant's; and in view of such différence, and of the fact that 
a patent has issued to the défendants, we agrée with the opinion of 
the District Court that the two devices are too différent in function 
and in mode of opération to permit calling either an équivalent for 
the other. 

The comparison of devices is stated in the complainant's brief, as 
follows : 

"1. The patent ed machine stops the rivet in the rivet iiolder by the 
vertical portion of the 'stop and holder' ; détendants' machine stops it by the 
high back wall of the rivet carrier (of the old art). 

"2. ïhe patented machine 'holds' the rivet by the horizontal part of tUe 
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'stop anrt holcler' sltuated over the rivet head; défendants' machine 'holds' 
the rivet by the guard finger over the rivet head. 

"3. In the patented machine the plunger straddles the holder portion of 
the 'stop and holder' in order to descend and drive a rivet; in défendants' 
machine the plunger, in effect, straddles the guard finger in order to descend 
and drive the rivet— that is, the guard pin retreats up into the plunger, 
v?hlch la the same thing. 

"4. In both constructions the 'throat' of the rivet carrier Is left clear and 
unobstructed for the passage of the rivet on to the rivet carrier from the 
raceway." 

Conceding that infringement may not be avoided by substituting 
for a single part, which performs tw^o functions, two parts, each of 
which performs one of the two functions in the same way, it yet 
may be said that in respect to the means for performing the function 
of stopping latéral motion the défendants borrow nothing from the 
complainant, but follow the prior art, and that they add to the old 
combination a new élément which structurally is not an équivalent 
for, though it performs one of the two functions of, the complain- 
ant's stop and holder. 

It may also be conceded that in the adoption of a stop partly over- 
hanging the head of the rivet, and in the corresponding provision of 
means to enable the plunger to avoid contact with the stop, the de- 
fendant's device resembles in a gênerai way the complainant's. This 
feature, however, is not specifically referred to in any of the claims 
in suit; and the projecting pin, freely mounted in the axis of the 
plunger, though performing a stopping function, is a mechanical so- 
lution of the idea of preventing an overhanging stop from inter- 
fering with the action of the plunger, which is substantially différent 
from the complainant's means of combining vertical stop and plunger. 

The défendants' combination of the two éléments, the stop and 
plunger, is not shown to be a mère mechanical équivalent for the 
complainant's combination of thèse two éléments, but, on the con- 
trary, seems to involve an original solution of this problem, or at 
least a solution not suggested by the patent in suit. 

We are therefore of the opinion that the claims of the patent in 
suit, and the claims of the patent to Coombs, No. 1,128,852 covering 
défendants' structure, are for distinct combinations, and that the 
rlcfcncîants' device does not infringe the first, second, and fifth claims 
of the Maenche patent, No. 753,281, now in suit. 

Tlie dccrce of the District Court is afiirmed, and the appellee 
recovers costs in both courts. 



234 236 FEDERAL REPORTIOR 

PEIORLESS MACHINERY CO. v. UNITED SHOE MACHINERT CO, 

(Circuit Court of Appeals, First Circuit. Septeiiiber 12, 1916.) 

No. 1150. 

Patents ®=>328 — Validité and Infbinoement — Foldino Machine. 

The Drake and Folsom patent, No. 727,313, for a foldlng machine, used 
for foldlng shoe uppers, claim 4, relating especlally to the feature that 
the mechanism for operatlng the trlmming kuife Is "normally Inoperatlve 
and adapted to be œade operative by the operator," as limlted by the prlor 
art, held not infringed. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; Frédéric Dodge, Judge. 

Suit in equity by the United Shoe Machinery Company against the 
Peerless Machinery Company. Decree for complainant, and défend- 
ant appeals. Reversed. 

Richard P. Elliott and Francis J. V. Dakin, both of Bostcwi, Mass., 
for appellant. 

Frederick F. Fish and Alexander D. Salinger, both of Boston, 
Mass., for appellee. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

BROWN, District Judge. This appeal involves the question of 
infringement of letters patent No. 727,313, May 5, 1903, to Drake 
and Folsom, for f olding machine. Claim 4 is as f ollovi's : 

"4. A folding machine comprlsing a work support, an edge-bender, work- 
feeding means co-operatlng wlth sald bender in turnlng the edge portion of 
the work progressively over the body portion, a presser for progresslvely 
compresslng the turned portion, a movable snipping-knife havlng a shearlng 
edge projecting over the edge portion of the work, a flxed shear-blade arranged 
to support the said edge portion, and means for operatlng the movable knife, 
said means being normally inoperatlve and adapted to be made operative by 
the operator," 

The question before us relates to means for operating the movable 
knife, and particularly to the foUowing expression: 

" * * • Sald means being normally Inoperatlve and adapted to be made 
operative by the operator." 

The spécification states that when the edge to be folded is substan- 
tially straight the snipping mechanism (i. e., the knife and its actuating 
means) is allowed to remain inoperative. 
When the edge portion of the work to be folded is curved, it is 
désirable that the material be slitted to enable the curved edges to 
be smoothly folded, without wrinkles or bunches. The spécification 
states that the machine is adapted to fold the edge of a pièce of 
material vsrhether said edge be curved or straight. 

The relative amount of time that the knives are in use or disuse 
while the folding opération continues will dépend upon the character 
of the work. If the edge is ail straight, the knife is not used; if 
ail curved, the knife will be used throughout the folding opération. 

<g=>For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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If the edge is partly straight and partly curved, the knife will be 
brought into opération only at the curved portions. 

If the length of straight edge exceeds the length of curved edge, 
the knife will be in opération during the smaller part of the folding 
opération. When the material has an edge which is first straight, 
then curved, and then straight, it is désirable to begin folding with 
the knife out of opération, to throw it into opération when the curve 
is reached, and again out of opération when the curve is passed. 

The vamps of boots and shoes, referred to by the patentée as "parts 
of boot and shoe uppers," are material with an edge of this form. 
By claim 4 now in suit, and especially the words, "normally inopera- 
tive and adapted to be made operative by the operator," the complain- 
ant seeks to cover that adjustment of the cutting mechanism which 
is said to be most convenient for use in folding shoe uppers. 

If this claim is to cover sucli adjustment it follows that any maker 
of a folding machine which may be designed for folding edges either 
straight or curved or both straight and curved is excluded from what 
may be the most convenient initial arrangement for a particular class 
of material in which the curved portion of the edge is comparatively 
short and is intermediate between two lengths of straight edge. 

We are of the opinion that the prior art prevents such a limitation 
of the use of a combination of folding and cutting mechanism since 
it discloses means whereby the cutting opération may, at will, be sus- 
pended or brought into opération while the folding opération con- 
tinues. Such machines are described in patent No. 285,823, October 
2, 1884, to Lawton; patent No. 294,394, March 4, 1894, to Lufkin; 
patent No. 713,657, November 18, 1902, to Lufkin. Thèse are se fuUy 
described in the opinion of the District Court that répétition is un- 
necessary. In each is disclosed means for suspending the cutting 
mechanism whenever it is desired to do .so. 

It is true that neither of thèse patents indicates an intention to 
use the knives only when the edge is curved, and to suspend their 
use at straight edges, but expressly indicates only the suspension 
of cutting to pass over seams; but they indicate the gênerai purpose 
of suspending the cutting opération while the folding opération con- 
tinues. As their mechanism is adapted to do this at any time desired, 
it is obvions that no subséquent inventor could patent such mechanism 
when used to suspend the opération of the cutters at straight portions, 
or when starting with the cutting suspended on work where the 
first edge to be folded is straight. 

This patent cannot be enlarged in scope, nor the prior art nar- 
rowed, upon the assumption that it was an invention to use the cutter 
only on curves when the edge comprised both straight and curved 
portions. 

As the cutting mechanism was introduced to assist in folding at 
curves, there could be no broad inventive conception in using it 
for that purpose only, though there might be roora for invention in 
respect to the means whereby the cutting mechanism could be con- 
trolled independently of the folding mechanism. 

We cannot make the adoption of the mode of operating so as 
to eut only on curves the test of infringement by the défendant. 
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We agrée with the view of the District Court that the patentées' 
advance ovèr Lawton or Lufkin is measiirable by the extent to which 
their mechanism is better adapted to carry ont the idea of cutting 
only on curves, and folding uncut on straight portions. 

Before the patent in suit, the operator of a L,ufkin machine, by 
depressing a lever or treadle, was able to discontinue the action of 
the cutting mechanism without interfering with the other opérations. 
As was said in the opinion of the District Court: 

"The important différence * * * lies in tlie fact tliat dépression and 
holding down of tlie Tjnfkln lever renders and keeps the cutting mechanism 
of the machine inopeiative, perniitting it to lieconie again operative only 
wlien tlie lever is released, while dépression and liolding dowu of the patentee's 
lever renders and keeps the cutting mechanism operative until relea.se of the 
pressure lets it become again iuoperative," 

We are of the opinion, however, that this différence does not con- 
stitute a patentable invention. 

As the Lufkin combination includes means whereby, at the will of 
the operator, the cutting mechanism opérâtes or discontinues opér- 
ation, it is merely a matter of reversai of order of opérations to 
choose that which is most convenient for particular work. We agrée 
with the expert testimony of the défendant upon this point It is a 
mère différence of convenience between two adjustments, one of 
which is the substantial équivalent of the other. 

This greater convenience, moreover, is not an essential feature 
but merely an accidentai feature, in a folding machine designed to 
fôld edges whether straight or curved, and in whatever order they 
may be presented. 

If it be true, as was testifîed by one witness, that in certain work 
the knives are out of opération 90 per cent, of the time, and, there- 
fore, that it is easier for the operator to hold down a treadle for 10 
per cent, of the time to put the knives in opération than to hold it 
down for 90 per cent, of the time to hold them out of opération, and 
if this adjustment, by reason of its superior convenience, amounts to 
a patentable invention, it would seem to foUow that for work which 
is mostly curved the normally operative position, because of its 
superior convenience for that kind of work, would, on like grounds, 
be patentable, and that after the invention of a machine like Law- 
ton's, capable of either adjustment at will, he could be deprived of 
the right to use either, and thus of the use of his machine. 

After the invention of mechanism whereby the operator may, at 
will, use his cutting mechanism at any time during the folding op- 
ération, no subséquent patentée can claim the superior convenietice 
of starting his folding opération before starting his knives as an in- 
dependent invention. The scope of mechanism capable of adjustment 
at will cannot be limited by one who merely is first to adjust it for 
the most convenient use upon particular material. Whether it is 
best to start with knives in opération or out of opération, whether 
it is better to throw them from the operative to the inoperative, or 
from the inoperative to the operative position, how long they are 
to be maintained in either, and the relative convenience of one over 
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the other, are ail matters which relate to the opération of the mechan- 
ism and which will vary according to the work to be donc. 

The machines of the prior art as vvell as the machines of the pat- 
ent in suit, must be regarded as folding machines adapted to varions 
kinds of work, and subject to the most convènient adjustment for 
any particular variety of work. 

The inventer of independently operated cutting mechanism com- 
bined with folding mechanism cannot be deprived of the right to 
adapt the order of opérations to any material which is presented for 
folding. In effect, by claiming cutting means normally inoperative, 
the patentées seek to exclude other inventors of like combinations 
from that particular adjustment which the shape of a shoe upper makes 
appropriate. 

The words "normally inoperative" are not sufficiently definite to 
be descriptive of mechanical éléments. It is perhaps more usual to 
find examples of mechanism which is normally inoperative, and is 
brought into opération at the will of the operator, than to find ex- 
amples of mechanism which is operative until thrown out of opér- 
ation by the operator. In view of Lawton especially, who provides 
means for adjusting the knives in either position, whether at the 
outset of the work or during its continuance, there can be no patenta- 
bility in a claim for thèse éléments set in one adjustment or the other, 
The means under the control of the operator for either adjustment 
anticipate any ordinary adjustment by the machine builder in either 
as a fixed position. 

The second distinction is based upon the fact that Lufkin, instead 
of controUing the knife, removes the shear block out of coaction with 
the knife, and that the defendant's control of the knife is an ad^ 
vance over Lufkin in this respect. This, however, has no relation 
to the question which is presented as to the relative convenience of 
means which are normally inoperative and means which are normally 
operative ; nor is this distinction of any conséquence in respect to 
the Lawton machine, in which the knife is moved, and not the 
shear block as in Lufkin. If there is any substantial defect in the 
Lufkin machine owing to the fact that the shear block is governed 
rather than the knife itself, this is not relevant to the question which 
is raised by the words, "normally inoperative and adapted to be 
made operative by the operator." 

The substance of the case as to infringement is thfe contention that 
the normally inoperative position is better when only a compara- 
tively small amount of slitting is to be donc. No évidence has been 
oflfered to show the amount of time required for the whole opération 
of folding an upper, or to show that as a substantial practical mat- 
ter the holding down of a treadle throughout the greater part of a 
whole opération rendered the Lufkin machine impractical for use 
by the ordinary operator, or more difficult than the opération of many 
treadle controlled machines. It is not enough to say that one machine 
requires the treadle to be held down longer than the other. From 
a practical point of view this may amount to nothing, especially if 
the whole time for the opération is short. 
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Upon the whole w,e are of the opinion that in view ôf the prior art 
the défendant is at liberty to make its initial adjustment of its cutting 
device "normally operative" or "normally inoperative," as it sees fit, 
according to the character of the work for which the folding machine 
is desired. 

The decree of the District Court is reverSed, and the case is re- 
manded to the District Court, with instructions to dismiss the bill; 
and the appellant recovers costs in both courts. 



SOUTHEEN PLOW CO. v, BBNTON MPC. CO. 

(Circuit Court of Appeals, Mfth Circuit. October 12, 1916.) 

No. 2725. 

Patents <S=>328 — Validity — Evidence. 

The Rosenbaum patent, No. 807,967, and the Haiman patent, No. 815,698, 
for cultivators or harrows, held Invalid in view of the prior art, not show- 
ing invention, but mère mechanical skill. 

Walker, Circuit Judge, dlssenting. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia ; Emory Speer, Judge. 

Suit by the Southern Plow Company against the Benton Manufac- 
turing Company. From a judgment for défendant, complainant ap- 
peals. Affirmed. 

John M. Coit, of Washington, D. C, for appellant. 
J. E. Hall and Alexander Akerman, both of Maçon, Ga., for ap- 
pellee. 

Before FARDEE and WAIvKER, Circuit Judges, and POSTER, 
District Judge. 

POSTER, District Judge, In this case the Southern Plow Com- 
pany, as owner of letters patent of the United States, Nos. 807,967, 
granted December 19, 1905, and 815,698, granted March 20, 1906, by 
virtue of transfèr and assignment from the original patentées, Eugène 
Rosenbaum and Elias Haiman, respectively, brought its bill against 
the Benton Manufacturing Company, alleging infringement, and pray- 
ing for an injunction and ain accounting. The défendant answered, 
denying that Rosenbaum and Haiman were the original inventors of 
the devices patented to them, and setting up numerous instances of 
prior use and publication. On thèse issues the matter was referred 
to a master, who reported in favôr of défendant. Exceptions to his 
report wete overruled, and a decree entered by the District Court 
dismissing the bill. From that decree this appeal is prosecuted. 

The patents in suit are for a cultivator or harrow, designed to be 
drawn by a horse and guided from the ground the same as an or- 
dinary plow.: Claim No. 1 of the Rosenbaum patent is as follows: 

'"A beam, lairs of parallel bars connected plTotally with and extendlng in 
opposite directions from the beam, earth-engaging members pivotally Con- 
necting the parallel bars and serving tO;keep them in parallel relation, a cir- 
chlar brace securely connected with the beam,, and means for Connecting one 
of each pair of parallelibsfrs'âdjustably with the circulât brace." 

<Ê=For otber cases see same topic & KEY-NUMBER In ail Key-Numbered Digeste & Indexes 
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Claims 2 and 3 are substantially the same, except that the inventor 
allows latitude for the substitution of some other kind and shape of 
brace, instead of the circle above described. 

The Haiman patent is substantially the same as the Rosenbaum, the 
main différence being that the brace is elliptical, instead of circular, 
and very much smaller in circumference. Defendant's implement is 
practically identical with the Rosenbaum machine, except that an 
elliptical brace, similar to the Haiman device, but approximately the 
same size as the Rosenbaum circle, is used, and this is strengthened 
by a bar across and on top of the beam at right angles, in the center 
of the brace. It may be assumed that défendant bas infringed com- 
plainant's patents if they are valid, notwithstanding it has also ob- 
tained patents on its device. 

The master found the parallel bars and earth-engaging members 
of plaintiff's device to be identical with the device patented to Blount 
and Guice, letters patent No. 633,563, dated September 26, 1899, 
some six years prior to the issue of plaintiff's patents, and the cir- 
cular brace to be similar to a device used in the same manner and for 
the same purpose patented to Gilliard, letters patent No. 26,581, dated 
December 27, 1859. Considering thèse prior patents, the master 
concluded the combination as made by Rosenbaum and Haiman dis- 
closed mère mechanical skill, not amounting to patentable invention. 

There can be no doubt that the intention of each of the inventors 
above named was to design a harrowf with adjustable plow points 
depending from bars that might be fixed at différent angles to the 
beam, so as to throw the earth to either side, or the center, as occa- 
sion might require. That each of the said inventions may be so ad- 
justed is beyond dispute. Gilliard, who is perhaps the man with the 
original idea, used a circular brace with a single bar, on each side of 
the beam carrying adjustable plowing points. Blount and Guice used 
parallel bars for carrying the plowing points and other straight bars 
connected to différent points on the beam for holding the parallel bars 
at the desired angle. Rosenbaum used the circular brace, and Haiman 
an elliptical brace, for. the same purpose. 

Considering the object in view, the shape of the brace was unim- 
portant, and possibly the patents in suit might be held to be anticipated 
by the Blount and Guice and other patents in the record. That par- 
ticular question, however, is not material, as the claim relied on is 
for the combination including the circular brace. Beyond question 
the Rosenbaum and Haiman devices are combinations of the Blount 
and Guice and the Gilliard devices. This is not seriously disputed, 
but it is contended by plaintiff that this combination of old éléments 
is new and useful, and in combination the said éléments perform 
functions not possible in either of the other implements. To that 
end it is argued that the circle used by Gilliard does not act as a 
brace to hold down the ends of the bars and prevent their twisting 
when the plow points come in contact with the earth, while in the 
Rosenbaum and Haiman devices it does. Except for the theoretical 
spéculation of plaintiff's expert, there is nothing to show that each 
of the four said implements, as well as defendant's, would not do 
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exactiy the same work when practically operated. Incidentally it 
may be noted the prépondérance of expert testimony is on the side 
of the défendant. Obviously the contention is untenable. Uniess the 
various members of the cultivators were made strong enough to re- 
sist the strains to which they would be subjected in the ordinary 
opération of the implement, the machine would be useless. How a 
circular brace could perform certain functions on one machine, and 
not on another almost identical, is inconceivable. No particular di- 
mensions of any member are attempted to be patented and the making 
of them large enough and strong enough is a mère détail of construc- 
tion. No doubt the implement mànufactured by plaintifï is useful; 
but, if the form of the means used to hold the teeth-carrying bars 
at the desired angle is material, it is certain the circular brace per- 
forms exactiy the same functions, and no others, on the Rosenbaum 
and Haiman devices, as it does on the Gilliard device. Every feature 
of plaintiff's deviceS has been anticipated, and the combination dis- 
clbses only mechanical skill, hot amounting to invention. 

The judgment of the district court was right, and it is affirmed. 

WAIyKER, Circuit Judge (dissenting). It seems to me that the 
record in the case makes it plain that the joint effect of the two pat- 
ents in suit was to disclose a new type of f arming implement. But 
the view which has prevailed is that nothing more than mechanical 
skill was displayed in so bringing previously known devices into jux- 
taposition and co-operation, and that the resuit was what is known 
in patent law as a mère aggregation, as distinguished from a true 
combination. 

The bringing together for coaction of previously known devices or 
mechanical éléments is what is known as a mère aggregation, which is 
not patentable, if no new and useful resuit is thereby attained; but 
the old devices or éléments as newly associated produce only the 
same results and in the same way, except possibly in a différent order, 
as previously were produced by their action singly, or as some of them 
formerly were brought into co-operation. But, however old and fa- 
miliar ail the constituents of a newly devised association of éléments 
or devices may be, if by means of it a new and useful resuit is pro- 
duced, or an old resuit is attained in a new and materially better way, 
what is accomplished is a new combination, which is as much entitled 
to be protected by a patent as a new machine or composition of mat- 
tër. Webster Loom Companv v. Higgins, 105 U. S. 580, 26 L. Ed. 
1177; Expanded Métal Company v. Bradford, 214 U. S. 366, 381, 
29 Sup. Ct. 652, 53 L. Ed. 1034; Proudfit Looseleaf Company v. 
Kalamazoo Looseleaf B. Co., 230 Fed. 120, 144 C. C. A. 418; New 
York Scaffoldihg Company v. Whitney, 224 Fed. 452, 140 C. C. 
A. 138. If there is the requisite, new and useful resuit or the at- 
tainment of an old resuit in a materially better way, it does not 
matter that the combination, after it has once been suggested, seems 
so simple and obvious that one wonders how it happened to be 
overlooked by others mechanically skilled and engaged in the same 
field. The inquiry as to whether what is disclosed is a mère me- 
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chanical advance, or évidences the exercise of the créative faculty 
amounting to a meritorious invention, is not to be determined by con- 
jectures of what readily might hâve been seen but was not. If the 
suggested change from the prior art is such that it meets the approval 
of the Patent Office, there arises the presumption of invention which 
attaches to the issue of the patent. And the adoption of the suggested 
change by those engaged in the art, who, it may be supposed, would 
bave made the change before if it had occurred to them, is a further 
and persuasive évidence of invention. Diamond Rubber Company v. 
Consol. Tire Ce, 220 U. S. 428, 31 Sup. Ct. 444, 55 L. Ed. 527; Ex- 
panded Métal Company v. Bradford, supra. The persistence of the 
appellee in using in its cultivators substantially the same combination 
which the patents in suit disclosed, and also in a patent embodying an 
additional feature or features which it subsequently obtained, is évi- 
dence, not only of the novelty and utility of the combination, but of 
its patentability. 

But it is urged that the évidence of invention is rebutted by the 
disclosure that what was accomplished amounted merely to making the 
long-known device of a circle fastened to a plow beam over and attach- 
able, in différent positions with référence to the beam, to single bars 
carrying plow points, as disclosed in the Gilliard patent issued in 1859, 
serve the purpose of bracing parallel bars with pivotally attachée! 
spring teeth or plow points, the last-mentioned construction, but with- 
out the bracing feature of it, also being one which was previously 
known. The rulings above cited show that it does not necessarily fol- 
low from this disclosure that the new combination was not patentable. 
That dépends upon the nature of the results attainable by the use of 
the new combination. The report of the master contains the follow- 
ing: 

"The placing of the solid circular or elliptieal brace over the parallel bars 
as sliown in the Kosenbaum aiul Halman patents is an improvement over the 
one bar as shown in tho Gilliai'd patent for the reasoii that there is less 
tendency to twist and the résistance is more evenly distributed over the 
machine." 

The District Judge, in the opinion accompanying the overruling oî 
exceptions to the master's report, says : 

"It is true that the principal claiui of the plaintif! is for its combination and 
improvement of the effective features of the eultivator, as set forth in Its 
patents, aud clearly deserihed in the master's report. Undoubtedly such com- 
bination is a fact. It is ]nore; it is a valnable fact, and the combination must 
be hishly useful, particularly in the shallow surface cultivation of the crops 
peculiar to the Southern iStates. But the conclusion of the master that this 
combination Is the resuit of mechanical skill, and not invention, seems un- 
answerable." 

In the opinion of the writer the last-stated conclusion is one which is 
not warranted, where the fact was, as in eflfect it was found to be, 
that the combination disclosed by the patents in suit called for a re- 
assembling of old éléments or dcvices in such a way as to get a new 
coaction in a complète workable farming implement capable of effect- 
ing a better cultivation of the soil than was attainable by the use of 
any previously known implement which otherwise embodied the agen- 
236 F.— 16 
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cies which were brought into co-operation. The évidence in the case 
î>nd the findings of fact supported by it are siich that the decree ap- 
pealed from involves the assumption that one who is the first to devise 
a farming implement which enables the user of it to cultivate the soil 
better or easier than could hâve been done before with the éléments 
made use of as they previously were employed does not corne within 
the description of the statute (R. S. § 4886 [Comp. St. 1913, § 9430]) 
which provides that: 

"Any person who bas Invented or dlscovered any ne\r and useful art, ma- 
chine, manufacture, or composition of matter, or any new and useful Improve- 
ments thereof * * * may * * • obtaln a patent therefor." 

My conclusion is that that assumption is unwarranted, and that it 
foUows that the decree was erroneous, and sliould be reversed. 



BUMP'S PEBFECTED PAPER FASTENEE CO. et al. v. MAX GESSLER, 

Inc. 

(Circuit Court of Appeals, Seventh Circuit. May 26, 1916.) 

No. 2298. 

Patents <S=328 — Infeingements — What Constitutes. 

The Bump patents. Nos. 1,009,644 and 1,065,903, for devlces for fas- 
tening together sheets of paper by means of incisions and flaps made in 
the sheets, held limlted by the prior art, and, as limlted, not infrlnged 
by défendant. 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin. 

Suit by Bump's Perfected Paper Fastener Company and others 
against Max Gessler, Incorporated. From a decree for dismissing the 
bill, complainants appeal. Affirmed. 

Appellee Is charged with infringement of letters patent to G, P. Bump, No. 
1,009,644, November 21, 1911, and No. 1,065,903, June 24, 1913. The last is 
for a device for fastenlng together sheets such as paper. Application was flled 
Msiy 14, 1909, and upon division of thls application, there was flled an applica- 
tion for a method patent for fastenlng together paper and other sheets, in 
pursuance of which the first-named patent was granted. Fig. 1 of the appli- 
cation for the method patent illustrâtes the incisions to be made in the 
■Cl ^ sheets, and the one claim of this patent 

•''■'**• J-w explains the Incisions and the manner of 

making the fastenlng. They are as fol- 
io ws: 
I claim as my invention: 
"The herein described method of fasten- 
lng together paper sheets or the liUe con- 
sistlng in superlmposing said sheets, cut- 
tlng a tongue therefrom and cutting a slit 
therein, folding the tongue back, then bend- 
Ing it toward the slit at a point intermédi- 
are of its length, and then drawing this 
bent portion of the tongue through the slit 
in advance of the end of said tongue, sub- 
itantially as described." 

®=5For other cases see sam» topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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FiG. A. 




The following Illustrâtes appellee's alleged infrlnging method: 
Two Incisions 1 and 2 are made 
througli the sheets, forming a tongue 
1 having at the free end latéral should- 
ers or ears. It is bent down, back, 
and up through the opposite slot-llke 
opening made by pressing forward the 
tongue 2, and the shoulders or ears be- 
ing ijushed through the narrower slot, 
and springing back to their original 
shape, rest across the slot on the ad- 
jacent surface of the sheets, prevent- 
ing tongue 1 from goiiig back, thus 
locking the sheets together. 

The device patent of which infrlnge- 
ment is charged is in the form of a 
hand punch with handles, which, on 
pressure, bring together two parallel 
jaws, whlcli jaws, with equipment 
thereof, are illustrated by 

One of the jaws is equipped 
with a cutter 11 and back of this 
a blade or slitter IS. The cutter 
is of shape to eut the tongue 1 
of Fig. 1, and the slitter is a flat 
pièce of métal with sharp end, to 
eut the slit 2. The sheets to be 
fastened are Inserted between 
the lower jaw 8 and the spring 
10, and as the jaws 7 and 8 are 
contracted the descending spring 
bolds the sheets together while 
the cutter 11 cuts the tongue, and 
the slitter pénétrâtes the sheets, 
cutting the slit. The cutter in 
passing through the sheets caus- 
es the tongue to be pressed down- 
ward into a die In the opposite jaw. A dog mechanism in the cutter, actuated 
by the cutter's descent, pushes the tongue into an eye or opening 15' near the 
cutting edge of the slitter, very much as a needle Is threaded. When the jaws 
are together the tongue is through the opening or eye of the slitter. Relax- 
ing the grasp of the hand on the handles, a spring causes the jaws to expand, 
and as the upper jaw rises It draws the slitter upward, at the same time 
drawing the tongue through the slit, and, contlnuing to rise, the slitter and 
cutter are disengaged from the sheets, leaving them fastened together as first 
above descrlbed. 
Of the 22 clalms of this patent, infrlngement is charged of those following: 
Claim 1: "A device for fastenlng sheets of paper, comprising cutting means 
constructed to form a tongue from the paper, which tongue is Integrally 
nnited to the body of the paper at one end, means for penetrating the paper 
adjacent to the attached end of the tongue, and means for causing said pene- 
trating means to draw the end of the tongue through the opening made there- 
by." 

Clalm 8: "In eomblnation In a device of the class descrlbed, a tongue cut- 
ter, a slitter for passing through the paper, said slitter having a portion to 
engage the tongue, and a folder operatlng between the cutting edges of the 
cutter, and moving with the cutter, said folder having a movement to bend 
the paper tongue into engagement with the slitter, substantially as descrlbed." 
Claim 12: "A device of the class descrlbed comprising a die member, a 
tongue cutter and slitter, a carrier member therefor, means for giving a rel- 
ative movement to the said members, a folder on the carrier member tO' 
bend the tongue Into connection with the slitter to be drawn back tùrough the 
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paper thereby and a folder operating part witli which the folder has sliding 
engagement to effect the movement of the folder toward and from the slltter 
as the members move toward and from each other. and a stripper i)late be- 
tween the members carrying said folder operating part, substantially as 
desci-ibed." 

(^Inim 15: "In oombination in a machine of the character described, tvvo 
members having relative movement, oue carrying a tongue cutter, a slitter and 
a tongue folder, and the other having a die, means for givlng relative move- 
ment to said members and a strijiper plate liaving normal flexion toward the 
die member and means for lifting tlie stripper plate as the members separate. 
substantially as described." 

Appcllee's device is also in the form of a hand punch with parallel ,ia\vs, 
and. like tlie other, Its penetrating members are In one Jaw, and tlie sheets 
to be fastened are liliewise held to the opposite .iaw by a spring. The for- 
ward cutter, instead of being shaped to eut the longue of the patent, is de- 
signed to eut a tongue with the latéral ears or shoulders 1 shown in Fig. A. 
Instead of a slitter shown in the patent, there is. back of the flrst cutter, 
another cutter designed to eut tlie slotted opening 'i of Fig. A. As the jaws 
contract, the shouldered or eared tongue made by tlie forward cutter is 
pressed down, and a dog, held in this cutter and actuated by tlie descent of 
tlie javi's, enga,ges the tongue, and drives or ijuslies the slioulders or ears 
througli the opening at 2 made by the rear cutter, at tlie same time pressing 
upw^ard the pièce so eut at 2. Tlie shoulders or ears, being tlius pressed 
through the slotted opening at 2, snap into apin'oximately their original posi- 
tion ; and, being wider than the width ot tlie slot, are thus held on the upper 
surface of the sheets resting on the surface ad.1acent to the opening at 3, 
whereby the sheets are fastened together. The entire opération is completed 
by compressing the punch handles, the relaxing of them simply withdrawing 
the dog and the cutters. The District Court found noninfriugemeut and dis- 
missed the bill. 

ly. C. Wliceler, of Milwaukee, Wis., for appellants. 
E. H. Bottum and F. E. Dennett, both of Milwaukee, Wis., for 
appellee. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judgcs. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
The one claim of the method patent describes a fastening quite un- 
Hke that of appellee. The slit being, as its name implies, simply a eut, 
and no part of the substance of the sheets being removed, the tendency 
of the material is to résume its first form and close the slit, causing 
pressure against the tongue protruding through it, and by this fric- 
tional engagement holding it in place and effecting the lock. This 
resuit could not be accomplished if, instead of such a slit, this same 
tongue were passed through a slot of substantial width, as in the 
fastening complained of ; for there would then be nothing to keep 
the tongue from slipping back to its former place. 

The prier art shown discloses fastenings made at folded corners 
or edges of superposed sheets, but the claim of the patent is not broad 
enough to include any sort of fastening that might be made by cutting 
out and interlocking parts from the body of the sheets, leaving undis- 
turbed the edges afid corners; and, indeed, the bill does not allège 
that the patent has a scope so broad. Appellee's lock is in no wise 
effected by frictional engagement of the sides of a, slit against a tongue 
drawn through it, but reveals a conception substantially différent 
from that of the patent and not included in its claim. 
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As to the devices, from the description given of them the re- 
semblances and différences are quite apparent. Both are in the form 
of hand punches vvith handles actuating parallel jaws, witli cutting 
members on one jaw and corresponding dies on the other. Means 
for holding the sheets and for cutting and bending down the tongue 
which is to form the lock, are substantially the same. But so far 
there is nothing novel in either combination, and hère the resemblance 
ceases. The knifelike blade or slitter in the combination of the pat- 
ented device is wholly absent in the other. The shtter with its eye, 
into which the tongue enters, is quite analogous in function to a 
needle having its eye near the point to receive the thread and draw 
it through the material. In defendant's device there is no slitter, 
and nothing which is the équivalent of the needle mechanism and 
sewing action of the slitter of the patent. The pushing action of the 
dog, whereby the ears of the tongue eut by the alleged infringing 
device are pushed through the slot eut therefor is very différent from 
the drawing of the tongue through the slot by means of the needle 
and thread action of the patented device. The essential distinction 
betwcen the drawing and the pushing action was explained and em- 
phasized by the patentée himself in distinguishing, in the Patent 
Office, his method from that of the prior Ruth patents, upon which 
the examiner had rejected the Bump claim. 

The Ruth patents show a triangular pièce or wedge eut into the 
folded corner or edge of the sheets, remaining attached to the 
sheets at the inner side, and the opposite points of the wedge pushed 
into slits eut into the paper to receive them, the slits being nearer 
together than the distance between the points of the wedge, so that 
the wedge had to be bent between the points in order to insert or 
push the points into the slits, and, on being inserted, and the wedge- 
like pièce straightened out, the locking was effected. Fig. B shows 
this fastening. 

Under date of March 21, 1911, in a letter to .j-, .^ 
the Commissioner of Patents the applicant, ■'""• ^' 
Bump, said : m V'*'^^ — } 

"Appllcant's method iiroceeds with a séquence of Éf \ M I 

steps quite distinct from the steps necessary In the g B J ( 

Rutli patent, and it will be ob.served that not only is f- ^ F y 

applicaut's tongue dra\\ii tlirough the slit Instead of g F J / 

being pushed through as in the Ruth case, but the g i^ J 

process is distinguished from Ruth also in that ap- g,r»»*»»»»9»»»^ 
plicant's tongue is bent back from Its free end, and * -^ 

is thus drawn through in advanee of the extrême 
end." 

And in distinguishing the Ruth devices, which were cited in the 
Patent Office on Bump's application for the device patent, Bump 
wrote October 2, 1909 : 

"Applieant's invention appears to be clearly distinguished from the référenc- 
es cited in a number of respects. In applieant's case, the slitter passes Into 
and is withdrawn from the paper, and, while its eje is exposed on the under 
slde, the end of the tongue is tucked into the eye, and then, upon the with- 
dravval of the slitter, the tongue is drawn up through the slit. No such. 
action is disclosed In any of the références. » • * " 
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The lack of this élément and function, so necessary in Bump's com- 
bination, distinguishes appellee's device as well as Ruth's. 

Claim 1 is the broadest of the daims of which infringement of 
the device patent is alleged, and while it does not mention the slitter, 
the désignation "means for penetrating the paper adjacent to the 
attached end of the tongue, and means for causing said penetrating 
means to draw the end of the tongue through the opening made there- 
by," in view of the spécifications and drawings and the file history 
of this patent, as well as of the method patent which is referred to 
in the spécification of the device patent, must be held to be the knif e- 
like slitter with its needle-like eye to "draw" the end of the tongue 
through the slit made by the slitter. 

Claims 8, 12, and 15 mention the slitter, the function of which is 
particularly set forth in the application, which refers to the lock 
of the earlier granted method patent as the object to be accomplished 
by the device, by drawing through the slit the tongue threaded through 
the slitter's eye. 

We find the alleged infringing method to be substantially différent 
and distinct from that of the patent, and that the device for produc- 
ing it does not incorporate the necessary élément of the combination 
of the patent embodied in the slitter, and that the District Court cor- 
rectly found that neither patent had been inf ringed by appellee, 

The decree is affirmed. 



UNION SPECIAL MACH. CO. v. QUAKER CITY FLOUR MILLS CO. 

(District Court, E. D. Pennsylvania. Oetober i), 1916.) 

No. 107. 

1. Patents <S=>170 — Nqvelty — Use of Pbiob Abt. 

Whlle novel combinatlons of known éléments resultiug In new functions 
are merltorious inventions, nevertlieless the Bigelow patent. No. 875,314,. 
for a macliine for sewing the mouths of filled sacks, does not, in so far as 
it adopted old methods known to the trade and forming no novel combina- 
tion, though bj' reason of other additions it was a new and valuable addi- 
tion to the art, deprive others of the rlght to use such knowledge; and 
so the Burghardt patent, No. 768,111, for a similar machine, is no infringe- 
ment, though using such knowledge. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 245 ; Dec. Dlg. 
O=»170.] 

2. Patents ®=>170, 176 — Inventions Patentable— Noveltt. 

One inventing a spécial klnd of machine to accomplish a limited purpose 
is entitled to be protected in Its exclusive use if the means employed be 
Dovel, but if the means be old is entitled only to be protected in the ex- 
clusive use of the combination of which he was the inventor. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 245, 250%-252 ; 
Dec. Dig. ®=>170, 176.] 

3. Patents &=>Q2 — Pbiokities — Infebence. 

Every inference of prlority may be drawn against a patent, where the 
patentée faits to answer the charge of another, who showed that he had,. 

^=>Fot other cases see same topic & KEY-NUMBËR In ail Key-Numbered Digests & iDdeze* 
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before the Issuanee of the patent, made dlsclosures to the patentée whlch. 
It was claimed were taken advantage of by hlni. 

[Ed. Note.— For otlier caises, see Patents, Cent. Dig. § 78; Dec. Dig. 

®=»62.] 

4. Patents ©=3.328 — Inkbinoement — Wiiat Constitutes. 

The Foster patent, No. 875,339, relatlug to machines for sewing fiUed 
sacks, held llmited by the prier art and proceedings in the Patent Office, 
and, as so limited, net to be infringed by the Burghardt machine. 

In Equity. Bill by the Union Spécial Machine Company against 
the Quaker City Flour Mills Company. Sur trial upon bill, answer, 
and proofs. Bill dismissed. 

Charles L. Sturtevant, of Washington, D. C, and Joseph G. Fraley, 
of Phjladephia, Pa., for plaintiff. 

Charles C. Linthicum, of Chicago, 111., for défendant. 

DICKINSON, District Judge. The purpose of this proceeding is 
to hâve determined the question of the validity of letters patent No. 
875,314 (known as the Bigelow) and No. 875,339 (known as the Foster) 
relating to machines for closing by a sewing seam the mouths of filled 
bags. The title of plaintiff is that of an assignée. The machine al- 
leged to infringe is that described (vvith some modifications) in letters 
patent No. 768,111, known as the Burghardt patent. The grant of 
none of thèse letters patent admittedly has more than formai signifi- 
cance in the présent inquiry. 

The bearing points of the controversy can be best disclosed by a 
few excluding gênerai observations. Had the field of invention upon 
which Bigelow entered been a virgin field, or if the défendant had 
used the spécial constructions designed by him, neither validity nor 
infringement would hâve been contested. The défendant comes, how- 
ever, with this complaint. Bigelow entered upon a field already oc- 
cupied, and taking, as he had the right to take, the ideas there found, 
which were common property, by the application of ordinary mechan- 
ical skill and adding certain features, he produced a machine differ- 
ing only from those before known in the merit of its mechanical con- 
struction and in the addition of thèse supplementary features. When 
the machines of the plaintiff and défendant are compared, they are 
alike only in the features which each constructor borrowed from the 
prior art, and it is found that the défendant has not followed those 
features of plaintiff's machine in which invention might justly be 
claimed. 

[1] The complaint that défendant has taken the idea of the con- 
struction of its machine from that of the plaintiff is met by the state- 
ment that the plaintiff had itself taken thèse ideas from the prior art. 
The claim of inventive merit in the supplementary features of plain- 
tiff's machine is met by the statement that thèse are not found in the 
machine of the défendant. The défense, therefore, is that where in- 
fringement might otherwise be found plaintiff's claim to invention has 
no validity, and where invention might be found there is no infringe- 
ment. The counter complaint is thereby provoked that the plaintiff, 

^=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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through a construction which may be an improvement upon the prier 
art, is seeking to appropriate to itself an exclusive property in that 
which is the common property of ail. There is this further complaint 
made : Bigelow was invited to collaborate with défendant in the con- 
struction of an improved machine. The ideas of construction which 
had become known to défendant were communicated to Bigelow and 
embodied in plaintiff's machine, and are now embraced in plaintiff's 
claim to an exclusive proprietary right. 

A review of the prior art and the conditions afifecting the needs of 
the business in which thèse machines are used will throw light upon 
the controversy. The real and nominal défendant is in the milling 
business, and the récital will be confined to this. Flour and other 
mill products were at first handled in barrels. Later, bags came into 
use. The closing of the mouths of the bags was done by sewing them 
by hand. 

It is a well-known American characteristic that no American me- 
chanic can see anything done without at once having his thoughts 
turned to the construction of a machine which will perform the work. 
As was to be expected, such machines soon appeared. The practical 
problem presented certain difficulties. As was to be expected, the al- 
ready known sewing mechanism was brought into réquisition. A 
change was found necessary, in that the tops of the bags could not be 
folded or lapped over as in the ordinary sewing opération, but must 
be sewed while in an upright position. The thrust of the needle must 
in conséquence be horizontal, instead of vertical. Again, the feeding 
mechanism in a sewing opération must bring the material to the needle 
and permit it to remain until the thrust is made and the needle with- 
drawn. The motion is, because of this necessity, an intermittent one. 
The inertia and momentum of filled bags compels a continuous move- 
ment of the bag carrier, and this in turn requires the feeding move- 
ment of the top of the bag to synchronize with the carrying movement 
of the body of the bag, so that neither will interfère with the opéra- 
tion of the other. The bags, moreover, are of différent lengths or 
heights. This calls for some means of adjusting, through a raising 
and lowering opération, the position of the top of the bag with the 
position of the needle. The sewing head must also overhang the bag 
carrier, and the side toward the operator be open, so as to afïord ready 
access to the bags. The commercial value of any such device consists 
in the réduction of the unit cost of the opération. It must, therefore, 
hâve a capacity for rapid and economical opération, and portability 
adds thus to its value. The weight of the filled bags compels the prés- 
ence of some support to any carrier belt which may be employed. 

It is not denied that the Bigelow and Foster machine of the plain- 
tifï answers to thèse requirements. Nor is merit denied to certain 
additional and auxiliary or adjunctive features, as they hâve been 
called. The défense presented, as before observed, éliminâtes thèse 
latter features, because not infringed, and meets the former by the 
averment that every élément of invention disclosed in plaintiff's ma- 
chine was borrowed from the prior art. 

The fallacy of the argument (characterized as the purely Mosaic) 
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which dénies merit to novel combinations of known éléments resulting 
in new functions is admitted, but the présence hère of any such com- 
bination is denied. The broad combinations set forth in the claims are 
asserted to be old. There is a déniai of any novel function resulting 
from the use of certain éléments with their limitations, because, if prés- 
ent, they hâve exactly the same action in the combinations known to 
the ]3rior art, and, if omittcd, it is at the expense of a lost function, 
so that no economy results from the omission. In other words, the 
plaintiiï did precisely vvhat r>urghardt did. They each took the con- 
tributions of the prior art, from which, with the application of me- 
chanical skill, they constructed a machine to do this work, adding to 
its opération the performance of certain auxiliary functions. They 
difïer only in this: Burghardt admitted bis debt to the prior art and 
claimed as his invention only the adjunctive features. The plaintifif 
boldly claims to take the whole of the prior art as its own exclusive 
property. 

The real controversy between the parties is very fairly presented 
by plaintiff's expert in his summary of the real claims which niay be 
made on behalf of the hiigelow ]iatent. Whatever merit it possesses 
résides in the judgment recpiired to décide what of the éléments of the 
prior art should be accepted and what should be discarded. That 
judgment and skill are called for cannot be denied. This limits the 
discussion to an application of the distinction between the exercise 
of the inventive faculty and the application of the judgment and skill 
which the well-equipped mechanic is frequently called upon to em- 
ploy. It is admittedly difficult to détermine just hovv and where to 
draw this line. l'erhaps the best guide to be found is that supplied 
by counsel for the plaintiiï. In the very nature of things such aid can 
only be gênerai. Certain broad facts, however, thrust themselves to 
the front in the considération of the facts of this case. A clarifying 
summary of what they are is supphed in the analysis of any of thèse 
claims. One is that a machine for the sevifing of fllled bags was not 
a novel idea. Given the thought and purpose to build one, certain 
features were of obvious necessity. With respect to thèse the faculty 
of invention could be employed only in the spécial form of construc- 
tion. It might be présent in the conception of the idea of supplying 
the conveying force through the opération of gravity or of a positively 
driven carrier. If each of thèse means, however, had been previously 
employed, there would be no novelty in that conception. As in the 
ordinary sewing ojjeration the movement of the needle is vertical, in- 
vention might be involved in the thought of changing the thrust to a 
horizontal one, in order that the tops of the bags might be sewed with- 
out the necessity of turning or bending them down, so as to be moved 
into a position under a vertical needle ; but if this thought had been 
previously put into practice there would be in it no novelty. The 
thought of a conveying chain or belt might be said to involve inven- 
tion ; but, if thèse devices had been already in use, there would again 
be no novelty in their employment. The necessity, when heavy bag's 
were conveyed, of having some support under the belt would in itself 
be so obvious, and a supporting table, over which the belt might be 
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drawn, such an obvious expédient, as that its adoption, in view of the 
prier art, could not be said to involve patentable invention. It seems 
to be a conceded fact that whatever invention is involved consists in 
a combination of known devices happily chosen to accomplish the 
desired results. 

It is clear that one who takes up the problem of producing a ma- 
chine to serve a useful purpose, and who accomplishes only the resuit 
of a simple and inexpensively constructed machine, to supply the 
place of a complicated and costly one, has earned the right to own 
the thing which he has thus invented, because he who saves ail the 
functional value of a machine, after eliminating many of its features, 
has made a contribution to the art no less valuable than he who, through 
another combination, has given added functions. The test of such 
value, however, lies in the préservation of ail the functions of the 
machine. Skill and judgment may call for the élimination of certain 
features of an existing machine. If the élimination results in a loss 
of function, a new combination cannot be said to be a patentable in- 
vention, because the man who does this has invented nothing; he has 
merely borrowed part of the prior art. The merit of the Bigelow 
machine would seem to consist in this : The prior art was rich in 
ail the éléments which enter into the construction of a machine for 
sewing filled bags. There was loom for mechanical improvement 
in some of its parts. There was room for the élimination of some of 
its features at the cost of the loss of certain functions. There was 
room for the incorporation of other éléments in order to give new 
functions to the machine through thèse adjunctive features. Bigelow 
accomplished this, and, because of what he did, secured the exclusive 
right to the machine which he had thus constructed; but he did not 
thereby acquire an exclusive right to what others had contributed to 
the art before he constructed his improved machine. When, there- 
fore, the défendant made the same use of the prior art of which 
Bigelow himself had made use, and abstained from any trespass upon 
the rights which Bigelow had acquired in his improvements, the de- 
fendant was doing only that which it had the right to do, and the bill 
against it in this respect and to this extent should be dismissed. 

This finding is made without regard to the charge that Bigelow was 
indebted to Harding for the idea incorporated in his machine. The 
évidence to support this charge does not come up to the measure of 
proof required in such cases. There is no doubt, however, that the 
services of Bigelow were called in to collaborate in the construction 
of a machine, and the dates which he himself fixes as the commence- 
ment and close of his work emphasize the view with which we hâve 
been impressed, for it carries conviction of the truth of the observa- 
tion that Bigelow himself did not at the time regard himself as the 
inventor of a machine for sewing filled bags, but did regard himself 
as an improver, in that he had produced such a machine with the ad- 
junctive features, his right to which has not been infringed by the de- 
fendant. 

[2-4] This brings us to a considération of the claims of the Foster 
patent. The proceedings in the Patent Office hâve foreclosed any 
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possible claim under the Foster patent to anything more than a claim 
to certain spécial forms of construction of certain parts of the ma- 
chine referred to. Thèse are embodied in claims 3, 5, 6, 8, and 9. 

The expérience of the Foster patent in its journey through the 
Patent Office was this : The original Foster application described a 
machine which in ail its gênerai characteristics was the équivalent of 
the described Bigelow and Burghardt machines. It describes also 
particular and alleged novel means to assure connection between the 
belt conveyor and its driving mechanism at any height at which, during 
its vertical adjustment, it may be placed. The resuit achieved is that 
the opération of the movement of the belt conveyor goes on unimpeded 
as it is brought nearer to or removed from the sewing mechanism. 
This is accomplished through the spécial means described. The claims 
at first embraced, not only this spécial construction, but thèse gênerai 
features as well. 

The Bigelow and Foster applications were pending in the Patent 
Office at the same time. There was thus a conflict of claims, and an 
interférence was declared. Before any décision was reached on the 
merits of the two applications, they both passed into the ownership 
•of the plaintiff. Following this, Foster defaulted, and a formai judg- 
ment was entered in favor of Bigelow. The broad claims were then 
withdrawn, and the patent issued with claims allowed which included 
thèse spécial features. The Bigelow application, however, covers 
claim 67 for a combination, including means for operating the convey- 
ing mechanism together with an adjusting mechanism for bringing the 
bags into any desired relation to the sewing mechanism. 

As the Bigelow patent secured an award of priority over the Foster 
patent, the latter can only be valid as protecting the spécial form of 
gearing described. Foster, as the record stands, clearly did not in- 
vent a bag-sewing machine. AU he did was to introduce a spécial kind 
of mechanism to accomplish the limited purpose indicated. The use 
of some means for this purpose having been employed before he de- 
scribed the means of which he makes use, the only query remains of 
whether the substitution of one such means for another constitutes pat- 
entable invention. If the means employed be novel, he would clear- 
ly hâve the right to be protected in its exclusive use. If the means be 
old, he clearly could not forbid its use by others, except as part of a 
novel combination of which he was the inventer. 

It is to be observed that the Foster application does not make claim 
in terms to a combination. It is for an apparatus which embraces a 
spécial form of gearing. The gênerai apparatus described is substan- 
tially that described in the Bigelow application. The only différence 
is that the one does and the other does not describe a spécifie form of 
gearing. The merit of the Foster device is claimed to lie in the speed 
of the conveyor keeping pace with the opération of the sewing mechan- 
ism and the former being adjustable vertically. To accomplish this the 
application calls for a means and then defines the spécial means de- 
signed. It is true the applicant déclares his claim is not confined to 
the means he describes in ail minor détails, but he does limit it to thèse 
means. Bigelow and Foster intended his feeding movement to keep 
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pace with the sewing opération, and each meant to hâve the adjustable 
feature. Bigelow makes a broad claim to any means of doing this, and 
Foster claims his specifically described means, with protection against 
the use of modifications of it in minor détails. There are several dif- 
férent means known to the mechanical trade by which the intended 
resuit could be reached, a mechanic being once given the thought of 
the resuit to be accomplished. A constructor who could make no 
claim to the idea of employing means for the purpose can surely not 
be permitted to lay claim to any one of thèse well-known means as 
his exclusive property. More than this, we find Foster to hâve been 
anticîpated in the use of means to accomplish this purpose, whicli, to 
paraphrase his own language, while showing various minor modifica- 
tions and changes, may be truly said to be of the very spirit of his 
claimed invention. Thèse anticipations are so clearly shown by the 
record that we do not deem it necessary to restate them. 

Finally, a perusal of this record brings the strong conviction thaï 
Foster has at least not made out his title to any proprietary right to 
such a machine as that in use by the défendant. Such machines were 
in use before his attention was drawn to them. He was brought in 
for the sole purpose of supplying a sewing head. The machines were 
shown him for this purpose. He made sketches of their other com- 
ponent parts, including the parts to which his claim of invention re- 
lates. In a conflict of merit claims between that which was thus shown 
him and that which he claims to hâve invented, it is not too much to 
ask of him that he answer the charge that he was shown what he 
subsequently averred he had originated, and that he give his version 
of the disclosures made to him. This has not been done, and in the 
absence of some answer every inference of priority may properly be 
drawn against him. 

Plaintiff's bill of complaint is dismissed for want of equity, and a 
formai decree to this effect, with an allowance of costs to défendant, 
may be submitted. 



TURXER V. LAUTER PIANO CO. et al. 
(Pistrict Court, D. New Jersey. October 11, 1916.) 

1. Patents <S=3ll8 — Issuakce — Presumptions. 

As there eau be no presumptlon that the Patent Office exauuners hâve 
knowledge of construction niethods throughout the country uccording to 
engineering opinion, i)atents which on their face glve monopolies in the 
or'linary use of materlals for structural puri)oses, In the combination of 
such materlals and in the engineering or mathematical problems relatinK 
to such construction, do not carry the same prima facle iiresumption of 
valldity as In the case of ordinary mechanical patents. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 170, 170y2 ; Dec. 
Dig. <g=»118.] 

2. Patents <@=>328 — Invention — Reinfohced Concrète Construction. . 

The Turner patent, No. i)8.5,119, for steel-skeleton concrète (Construction. 
Jirld void for lack of invention in view of tlie prior art. 



<S=3For other cases see same topic & KEY-NUMBER Iti ail Key-Numbered Digests & lodexes 
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3. Patents ®=>328 — Validity — Concrète Construction — Infbingement. , 

The Turner patent, No. 1,003,384, for steel-skeleton concrète construc- 
tion, h-eld invalid for anticipation and infringement of the Norcross patent, 
No. 698,542. 

In Equity. Suit by Claude A. P. Turner against the Lauter Piano 
Company and another. Bill dismissed. 

Chas. J. Williamson, of Washington, D. C, for complainant. 
A. C. Paul, of Minneapolis, Minn., for défendants. 

ORR, District Judge. This is an ordinary patent suit. The plain- 
tif? is the owner of United States patent No. 1,003,384, for "steel- 
skeleton concrète construction," issued to him September 12, 1911, 
and the owner also of United States patent No. 985,119, for "steel- 
skeleton concrète construction," issued to him February 21, 1911. The 
former may be called the parent patent and the latter a divisional pat- 
ent. The plaintiff charges the défendants with the infringement of 
his patents in the construction and use of a large building in the city 
of Newark in said district. The building was erected by the Ameri- 
can Concrète Steel Company for the Lauter Piano Company and has 
been and is now used by the latter. The défenses set up are that the 
patent is invalid and that the défendants hâve not infringed. 

Both patents relate to the reinforcement of concrète in the construc- 
tion of buildings. The reinforcement of concrète is necessary, of 
course, to give the material the strength to resist the strains to which 
it may be put. It is not ordinarily reinforced to enable it to resist 
ordinary compression strains, because the vast remains of Roman 
civilization disclose an extensive use of concrète in construction where 
the efïect of compression strains hâve been apparently negligible. 
Where, however, the horizontal section of the concrète mass is short, 
and the vertical section is long, and compression is vertical (as in a 
column) there must be reinforcement. Tensile strains and shearing 
strains, if they are differentiated, must be taken care of by reinforc- 
ing the concrète in the places where such strains are to be found. The 
character and location of such strains are determined empirically by 
many, but can be, and more often are, with reasonable accuracy de- 
termined by engineering methods. 

[1] The ordinary material used in reinforcing concrète is iron or 
steçl, because of its great tensile strength. It is used in the form of 
wire netting, in the form of bars, and in other forms. Sometimes 
the reinforcing rods are unattached to each other, and sometimes they 
are attached in order to préserve the framework of the reinforcing 
material until it may be imbedded in the concrète. The rods are some- 
times twisted, but often bent at proper angles, in proper places, in or- 
der that they may be better held in place by the compression of the 
concrète. We therefore hâve in this case patents which upon their 
faces give monopolies in the use of ordinary materlals for structural 
purposes, in the combination of such materials, and in the engineer- 
ing or mathematical problems relating to such construction. Where 
such conditions exist, the weight to be given to the patents as prima 

^ïsFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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facie évidence of their validity is considerably weakened. If there 
could be a presumption that the Patent Office examiners had knowl- 
edge of what was going on throughout the country in the uses of 
ordinary materials for structural work, according to diversified engi- 
neering opinion, the weight to be given to the patent should be as great 
as in the case of a machine or other form of mechanical apparatus. 

[2] It is unnecessary to refer to the spécifications of the several 
patents at great length. It is significant that the patentée places em- 
phasis upon the necessity of placing his reinforcement where the 
stresses are to be found. He states in one place that in warehouses 
and similar buildings the load is naturally concentrated around the 
columns; otherwise, the .aisles or passageways would be obstructed. 
That he therefore should hâve placed most of his reinforcing material 
around and connected with the columns which support the flooring is 
what any other thoughtful engineer might do. 

From the foregoing observations, it seems plain that neither of the 
patents are of a broad fundamental character. The claims of patent 
No. 985,119, which are in suit, are as follows: 

4. "In flat slab and column construction of concrète the comblnation of a con- 
crète slab, concrète columns in vertical alignment above and below the slab, 
«olumn reinforcement extending continuously through a vertical Une of col- 
umns, cantllever heads separate from the column reinforcement, comprising, 
each, crossed rods imbedded In the slab and extending laterally outward from 
the column in dltterent directions, rods extending from the sald head downward 
Into the column, and groups of rods extending crossvi'ise of the head through 
the slab from column to column in direct and diagonal Unes, said rods being 
toward tiie bottom of the slab between columns." 

8. "In flat slab and column construction of concrète, the comblnation of a 
plurality of concrète columns and vertical reinforcements therein, of a separate 
and distinct set of reinforcing éléments imbedded in the column and prlnci- 
pally supported thereby, the ends of sald separate set of reinforcing éléments 
being separated so as to radlate from the column into the floor slabs toward 
substantlally ail parts thereof, and a concrète floor slab imbedding and support- 
ed by said radiating means." 

This patent was the subject of litigation in the Eighth Circuit. 
Turner v. Moore, 211 Fed. 466, 128 C. C. A. 138. The Circuit Court 
of Appeals held that claims 1, 4, and 6 of the patent were invalid. 
The décision of that court was proper, notwithstanding the earnest 
efforts of counsel for the plaintiff in the présent case to diminish the 
effect thereof. 

Claim 8 of that patent, which is now involved in the présent litiga- 
tion, is not so différent from claim 4 as to lead this court to think 
that it should be sustained. We therefore conclude that the claims 
of Turner patent No. 985,119, which are involved in this litigation, 
are invalid. 

[3,] The claims of Turner patent. No. 1,003,384, which are in- 
volved, are as follows: 

1. "An arrangement of reinforcement for a colunin-supported flat plate floor 
of concrète, comprising a plurality of circumferential cantilever members, re- 
spectively sltuated in , the upper part of the slab at the columns and pro- 
Jectlng therefrom, and reinforcing means extending from member to member 
in multiple directions through the space between sald members, and filllng, or 
substantially fllling, sueh space." 
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5. "An arrangement of reinforcement for a column-supported flat plate floor of 
concrète, comprising multiple belts or rods tbat extend from column to column 
In two directions directly, and in two directions dlagonally, portions of sald 
belts being beyond the columns on opposite sides and formlng cantUevers, the 
rods running In Intersecting directions crosslng at the columns in the upper 
part of the floor, and the eantllever-forming portions of rods of one belt sup- 
porting rods of another belt, the area between the columns being covered, or 
substantially covered, by relnforcements." 

10. "In a structure of relnforced concrète comprising columns, and a flat 
plate floor slab, the combination of an open frame consisting of crossed rods at 
the top of a column extending partially into the slab contiguous to the column 
and belts of rods extending cross wise of sald open frame and passing through 
the slab directly and dlagonally in stralght Unes from column to column. 

11. "The combination of concrète columns, and a flat plate floor slab of con- 
crète supported directly thereon, horizontally arrangea bars in the slab at the 
top of the columns, and supported thereby with their free ends extending 
outward into the slab from the columns forming cantUevers, and belts of re- 
inforcement extending In mutiple directions through the slab from support to 
support, and supported by sald cantUevers." 

16. "The combination of concrète columns, and a flat plate floor slab of 
concrète supported directly thereon, horizontally arranged upon frames Im- 
bedded in the concrète at the top of the columns extending transversely of the 
column axis, belts of reinforcement extending in multiple directions through 
the slab from column to column and supported by said frame, the belts being 
of a width to substantially cover the area between the columns. 

17. "In a relnforced concrète structure, the combination of supports, con- 
sisting of columns of concrète, and a flat plate floor slab of concrète supported 
directly thereon, belts of reinforcement extending through the slab to the sup- 
ports in four directions, sald relnforcements having a thicliness of four belts 
over the support in the upper part of the slab, a thickness of two belts in a 
diagonal direction mldway between the supports in the bottom part of the 
slab, a thickness of one belt midway between the supports directly from one 
support to the other in the lower part of the slab, and a set of relnforcements 
extending transversely of the column axis and projecting beyond the tops of 
the columns." 

This patent has been the subject of litigation also in the Eighth Cir- 
cuit. Drum V. Turner, 219 Fed. 188, 135 C. C. A. 74. It is there 
held that a construction substantially after the manner pointed out iu 
the spécifications of letters patent No. 985,119 and No. 1,003,384, is- 
sued to Claude A. P. Turner, February 21, 1911, and September 12, 
1911, respectively, was an infringement of claims 1, 3, and 4 of pat- 
ent No. 698,542, issued to O. W. Norcross, April, 29, 1902. 

This court is satisfied that the conclusions reached by the Court of 
Appeals in the Eighth Circuit in the case last cited should be adopted. 
Strenuous efforts oh the part of the plaintiiï to diminish the effect of 
that décision must fail. The Norcross patent is set up in the présent 
case as an anticipation of the patents in suit. It seems clear that, if 
a construction in accordance with the patents in suit would infringe 
the Norcross patent, the Norcross patent must be an anticipation of 
the patents in suit. The effect of this décision is not weakened by 
the décision of the Court of Appeals of the First Circuit in the case 
of Turner v. Quincy Market Cold Storage & Warehouse Co., 225 
Fed. 41, 140 C. C. A. 367. That case principally decided that a ten- 
ant, occupying under lease a building the construction of which em- 
bodies a patented feature, is not necessarily a "user" of the invention 
in such a sensé as to be an infringer. Further considération of the 
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prior art, either as found in structures, patents, or publications of- 
fered in évidence on the part of the défendant, would but unnecessarily 
lengthen this opinion. 

The daims of both patents which are relied upon by the plaintifif in 
this suit are invalid. The bill must be dismissed, at the cost of the 
plaintiff. Let a decree be drawn. 



PERFECTION SPRING SERVICE CO. v. AMERICAN AUTO HEATER CO., 

Inc., et al. 

(District Court, W. D. New York. May 1, 1916.) 

No. 167B. 

1. Patents ®=»136 — Omissions^Mode of RECTincATioisr. 

The remedy for mistaUes and omissions in description or claim of a 
patent is to surrender the original patent and apply for a reissue. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § ISSi^ ; Dec. Dig. 
<S=>136.] 

2. Patents ©=141 — Rbissue — Scopb. 

Where the original patent is surrendered and a reissue sought, the 
patentée cannot enlarge the scope of his claim, so as to include other in- 
ventions and devices made since the grant and in public use. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 206-213; Dec. 
Dig. <S=>141.] 

3. Patents ®=332S — Claims — Infbingement. 

The Kempshall patent. No. 670,080, for a device for using the engine 
exhaust for heatlng motor carrlages, particularly with référence to inter- 
nai combustion englues, held llmited, by the prlor art, the wording of the 
claims, and the acquieseence of the patentée in the proceedings in the 
l'atent Office to the exact combination shown, which consisted of two 
niufflers with an arrangement between the exhaust and the mufflers for 
uslng either by shutting off the connection independently of the other, 
and, as so limited, not to be infringed. 

In Equity. Bill by the Perfection Spring Service Company against 
the American Auto Heater Company, Incorporated, and another. 
Bill dismissed. 

Hull, Smith, Brock & West and Harold E. Smith, ail of Cleveland, 
Ohio, and J. Wm. EUis, of Buffalo, N. Y. (Melville Church, of Wash- 
ington, D. C, of counsel), for plaintiff. 

William Macomber, of Buffalo, N. Y. (Wilber E. Houpt, of Buffalo, 
N. Y., of counsel), for défendant company. 

HAZEL, District Judge. We are herein concerned with the scope, 
validity, and infringement of the single claim of patent No. 670,080, 
granted to Eleazer Kempshall on March 19, 1901, relating to im- 
provements in devices for utilizing engine exhaust for heating motor 
carnages; with spécial référence to engines of the internally explosive 
type. The object of the inventer was to use the producls. of com- 
bustion for warming the interior of the car by means of a heater or 
■ foot warmer placed therein. 

â!=9For other cases see sanie topic & KËY-NUMBER In aU Key-Numbered Digests & Inaezea 
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At the date of the invention it was old to adapt to explosive engines 
a muffling device to reduce or silence the noise of discharging vapor 
into the atmosphère without increasing the back pressure on the en- 
gine. The patentée intended his adaptation, consisting of two muf- 
flers, for use in connection with steam engrines, as well as with engines 
of the explosive or gasoline type. Indeed, as bearing upon such dual 
use, the spécification statcs : 

"ÏUo fonn of eiif-'hn' i-iiown Is an hitoi'nally pxplosive double cylinder gaso- 
line online. l»ut iiiy iiivciitioii is (Miunll.v iiiiiiliciil)l(> to eusines in which steam 
Is eiuployod as 1!ie moliv;^ foi'<'e, and al«() to engines in which only one cylin- 
der is us!h1." 

There is nothing to indicate any limitation to a particular type of 
muflier or heating device. The invention in suit is for an additional 
muffler, in the form of a beat regulator, made to operate independently 
of the other, though both are connected by piping and valves adapted 
to shut ofï one muffler when the other is in use. Two engine cylinders, 
two primary mufïlers, and two heating mufflers are described in the 
spécification and drawings. The mufflers {9 and lit) are preferably 
divided in the middle of their length, each containing two valves, one 
for each exhaust; and in Fig. 2 are illustrated the two mufflers to 
which are attached a séries of tubes arranged concentrically, each be- 
ing perforated to permit the confined gases to escape through succes- 
sive tubes into the open air. Each pair of mufflers is shown to be 
connected by independent connections with the upper cylinder, and 
may be eut ofï separately by valves, mufflers 9 and IJi. being eut ofif 
f rom the upper cylinder 6 by valves 13 and 18 located between the ex- 
haust 8 of said cylinder and the primary muffler 9 and the secondary 
muffler H. When the interior of the car is being warmed, the valves 
of the primary muffler are eut ofï, and valves 17 and 18 o£ the sec- 
ondary muffler are open. The single claim reads as follows : 

"1. The eombination, with an engine, of two mufflers adapted to receive the 
exhaust therefrom, one thereof situated to serve for heating purposes, inde- 
pendent connections between said mufflers and the exhaust of the engine, and 
valves for controUing each of said independent connections, whereby elther one 
of said mufflers may be employed according as heating is desired, substantially 
as described." 

The défenses are anticipation, and, mainly, a narrowness of the 
patent resulting from self-imposed limitations and from amendment 
in the Patent Office to secure the claim, in conséquence of which de- 
fendants' device is no infringement thereof. 

Upon considération of the évidence, together with the file wrapper 
and contents, it bas been determined that in the ascertainment of the 
scope of the claims we are not confined to muffling devices of the ex- 
plosive engine type, but may consider mufflers generally as described 
in prior patents to Kilbourn, Fink, Schwarm, Freese, Michaels, Healy, 
and Pennington. See Jones v. Cyphers [C. C.] 115 Fed. 324, afiirmed 
126 Fed. 735, 62 C. C. A. 21. It is true there is no muffling device 
specified in the patent for use in connection with a steam engine; but, 
as heretofore pointed out, the référence in the spécification to steam 
engines, as well as the title of the patent, would seem to indicate an 
intention to include such constructions in the scope of the invention. 
236 F.— 17 
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Furthermore, the patentée emphasizes the manner in which the prîmary 
and secondary mufflers are to be used in order to heat the interior of 
the car, and the wording of the daim indicates its allowance because 
of restrictions and limitations assented to by the patentée. 

[1, 2] The original application for the patent had two claims, which, 
however, were rejected as involving nothing more than a duplication 
of the muffler device shown in the patent to Fink, No. 238,773, while 
the patent to Healy stated that it was customary to flow the exhaust 
gases from a motor either through a heating coil or through a separate 
muffler. The patentée by counsel insisted that his invention was dif- 
férent from the prior art as cited by the examiner, in that he described 
two mufflers and independent valves connected between the muffler 
and the exhaust of the engine, whereby either muffler could be brought 
into use as desired. Thus limited, the patent was allowed, and it 
would seem that patentable novelty resided Simply in the means em- 
ployed for using the valves and connections, so as to permit shutting 
ofif the primary muffler when using the heater. It must be admitted 
that such a limitation may not accord full justice to the patentée, who 
appears to hâve been the first to adapt for use a combination of two 
mufflers, one for silencing the noise from the exhaust, and the other 
for warming the interior of motor cars; but the equities are not on 
his side. He delayed 16 years before attempting to levy tribute on 
other devices for warming the interior of automobiles which hâve corne 
into use since his invention ; and the rule of law, that when a claim is 
clear and explicit the courts cannot alter it by enlargement, is, under 
the circumstances, properly invoked. The remedy for omissions and 
mistakes in description or claim is to be found in the Patent Office, 
through surrender and reissue. Merrill v. Yeomans, 94 U. S. 568, 
24 L. Ed. 235. In such circumstances the patent law does not permit 
enlargement of the scope of the claims to include other inventions 
and devices, made since the grant and in public use. Railroad Co. v. 
Sayles, 97 U. S. 554, 24 L. Ed. 1053. 

[3] In such circumstances défendants contend that the very lan- 
guage of the claim qualifies the functions of the combined éléments 
to achieve the resuit, in that its wording is, "whereby either one of said 
mufflers may be employed according as heat is desired." I think that 
to ignore the functional limitation, in view of the prior state of the 
art, would not be to interpret the claim, but to substitute a new one. 
E. & H. T. Anthony Co. v. Gennert, 108 Fed. 396, 47 C. C. A. 426; 
Thacher v. Transit Const. Co. (D. C.) 228 Fed. 905. But the com- 
plainant urges that the reason for the amendment in the Patent Of- 
fice is not controUing ; that the single muffler of the Fink patent was 
connected to the safety valve of a locomotive and not adapted to 
receive the exhaust from an engine cylinder, and that the woids "ac- 
cording as heating is desired," in claim 1 as allowed, operated to 
broaden it to a use which required no separate use of the muffling 
device, but I do not agrée with this contention. The patentée designed 
to adapt old éléments in his combination to perform a new function, 
though similar functions were performed by such éléments, somewhat 
differently arranged, in connection with locomotives and cars. Indeed, 
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prior thereto, in the patent to Merrill in 1864 is shown an arrange- 
ment of dampers and flues to permit waste heat to p.ass in connection 
with steam angines, locomotives, and cars. In the patent to Kilbourn 
(1877) is shown a system for heating cars from the locomotives, with 
the main pipe extending to the main exhaust, and the heater is pro- 
vided with valves. 

The Finie patent, cited in the Patent Office, was for a combined 
heater and muffler, and the noise of the steam was suppressed by 
passing it into the tender, where it was condensed and used for heat- 
ing the feed water. Thus is shown a heater using the exhaust while 
the muffler silences the noise, functions performed by the combination 
claim in suit, and perhaps suggesting it to the patentée herein. In 
the Freese patent, No. 325,796, for a car heater, the exhaust steam 
passes into an exhaust pipe extending from the engine to the car, and 
having a muffler at its end; and a branch pipe leading from the ex- 
haust beats the car, the steam then passing down and discharging into 
the muffler. There are two valves in such device, one in the exhaust, 
and the other in the heater pipe, and various of the éléments of the 
Kempshall patent are présent. It does not, however, anticipate the 
patent in suit, which, as shown, was for a new combination, including 
in an old combination two mufflers, instead of one, and Connecting 
them by indépendant connections. 

In the Michaels patent. No. 135,239, there is a valve for closing one 
passage and opening another, and vice versa, the pipes, couplings, and 
cylinder operating as a muffler; but such device does not hâve two 
mufflers, nor is the exhaust pipe from the engine connected at a point 
intermediate of the engine on the main muffler as in the claim in suit, 
and tlierefore it is not anticipatory. In the Scott patent. No. 381,647, 
there are devices into which the exhaust passes to pipe Z and dis- 
charges into the smokestack, where it is muffled and then passes back 
into the steam heater pipe, and thence to the cars. A valve is used 
to enable the engineer to shut off or turn on the exhaust. Complain- 
ant dénies that pipe Z and the manner of discharging the exhaust 
operate as a muffler, but there is évidence that the arrangement causes 
an expansion of the steam, with the resuit that the noise of the steam 
is deadened or silenced. 

The Healy patent. No. 491,482, is perhaps doser to the patent un- 
der considération than any of the others mentioned. The combination 
shows several mufflers for receiving the exhaust from the engine and 
utilizing it for heating. Pipes h and k seem to correspond to the 
independent connections between the mufflers and the exhaust of the 
engine of the Kempshall patent, and there is one valve for controUing 
the connection. Complainant contends that the muffler of the Healy 
device is a condenser, and that the deadening of the noise is due to the 
liquéfaction of the steam; but this is a negligible différence, and I 
think the disclosure of such patent and other prior patents clearly in- 
dicates that the improvement or modification described in complainant's 
patent was not of sufficient importance in the art to warrant grant- 
ing to the claim such breadth as to cover défendants' device. 

It follows that the claim in controversy is limited, by its wording 
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and by the acquîescence of the patentée in the proceedîngs in the Pat- 
ent Office, to tihe exact combination shown, including the arrangement 
located between the exhaust and the muffler for using either muffler 
by shutting off either connection independently of the other. 

Both the extemal and internai construction of défendants' heater is 
différent from that of the heater in suit. The exhaust gases, when 
not used as a heating élément, in défendants' apparatus flow directly 
to the primary muffler, the valve at such time being closed ; but when 
heating is desired the valve is opened, thus enabling part of the gases 
to flow through the branch pipe to a heating coil extending to the cas- 
ing in the car body, and thence to the open air. While it is true 
that the heating coil used by défendants in place of a secondary muf- 
fler somewhat decreases the noise, it does so only incidentally, being 
designed to function as a heater, and not as a muffler, or silencer of 
the exhaust. As défendants employ a différent kind of valve, one that 
does not entirely close the main exhaust, it is unable to perform the 
function of the two valves of Kempshall, whereby the latter may at 
option use either one of the mufflers described in the patent accord- 
ing as heating is desired, and it does not infringe the patent in suit 

A decree dismissing the bill may be entered, with costs. 



In re KAPLAN & MYERS. 

(District Court, M. D. Pennsylvanla. October 3, 1916.) 

No. 3068. 

BANKRrPTCT <S=>3e3 — Réclamation of Propebtt — Election. 

One who bas filed and proved a claim as a créditer for goods sold to 
the bankrupt cannot thereafter reclaim the goods without witbdrawing 
hls claim, and without prool that it was flled In ignorance of the essentlal 
lacts. He is requlred to elect whether to affirm or disaffirm the sale, and 
the élection, once ma.de with knowledge of the facts, is conclusive. 

[Ed. Note. — For other cases, see Baakruptcy, Cent. Dig. $§ 550-554 ; Dec. 
Dig. <©=>363.] 

In Bankruptcy. In tlie matter of Kaplan & Myers, bankrupts. On 
exceptions to report of spécial master in réclamation proceedings. Ex- 
ceptions sustained, and pétition for réclamation dismissed. 

William Jenkins Wilcox, of Scranton, Pa., for claimant 

A. V. Bower and E. C. Amerman, both of Scranton, Pa., for trustée. 

WITMER, District Judge. Kaplan & Myers, who were engaged in 
business at Scranton, Pa., manufacturing garments, and selling to 
jobbers and retail merchants, were on December 31, 1915, adjudicated 
involuntary bankrupts on a pétition filed October 30, 1915. Frederick 
Victor & Achilles, the petitioners in this proceeding, on February 3, 
1916, filed arid proved their claim as gênerai creditors against the bank- 
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rupt for goods sold to them at différent times between January 29, 
1915, and the filing of the pétition, aggregating $1,249.63. The proof 
of daim bears on its face the following indorsement : 

"That the flling of this claim Is not to be construed as a waiver of the 
right of said oialmant to follow any of this merchandise, in whatsoever hands 
it may be, including the trustée In bankruptcy, provlding the same was de- 
livered through misrepresentatlon." 

Thereafter, on February 21st, the claimant filed an intervening péti- 
tion, setting forth that the goods, being of the same goods to the 
amount of $886, on account of which they had filed and proved their 
claim as a creditor, had been purchased from them by the bankrupt 
upon false représentation concerning their financial condition, on which 
they relied in making the sale; wherefore the petitioners averred that 
they were entitled to the possession of the goods, praying that the trus- 
tée be directed to return the same to them. The pétition contained no 
allégation as to the time discovery of the fraud was ascertained, nor 
was there an offer to withdraw the claim already proven and filed. 

The référée found from the testimony taken that the claimants, Fred- 
erick Victor & Achilles, sold the goods on crédit to the bankrupts, 
having been so induced by the false and fratidulent représentations 
suggested, and that therefore, upon their élection, they might repudiate 
the sale and recover the goods. For revision of an order accordingly 
entered the trustée had the matter certified. 

Without interfering with the findings of fact of the référée, it re- 
mains to be determined whether as a matter of law, under the circum- 
stances of the case, the petitioners ought to be permitted to reclaim 
the goods, having proven and filed their claim for the same, without 
withdrawing such daim, and without proof that such was filed in ig- 
norance of their rights, or of facts which were not in their possession 
when their claim was filed, and of which they were then conscious 
when they presented their pétition for réclamation. Their pétition 
did not only fail to daim that the petitioners had through ignorance 
and inadvertence proven their claim, but the réservation appearing in 
their proof of claim, and the allusion to the alleged misrepresentations 
are a suiïicient indication, in the absence of such allégation, prima 
facie, to support the conclusion that the petitioners had as much in- 
formation of the essential facts upon which they relied when they made 
their proof of claim as when they filed their pétition. 

This case must be judged by what was donc when the proof of claim 
was filed, or when the pétition to reclaim was presented. The parties 
must be held to an affirmance of their contract, or a répudiation of 
the same, though such does not appear to hâve been their intention, 
if their purpose may be gathered from the course pursued. Appar- 
ently it is their intention to hold fast to both — to their proof of claim 
and to their proceeding to reclaim the goods. This they cannot do. 
They cannot hâve the proceeds of the sale, and likewise the goods 
that passed as a considération. The remédies to accomplish this are 
in opposition, and required prompt élection by the parties. Standard 
Varnish Works v. Haydock, Trustée, etc., 143 Fed. 318, 74 C. C. A. 
456, 16 Am. Bankr. Rep. 286; In re Douglas C. Kenyon (D. C.) 19 
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Am. Bankr. Rep. 194, 156 Fed. 863. Upon this principle it was held, 
in Re Hildebrant (D. C.) 10 Am. Bankr. Rep. 184, 120 Fed. 992 : 

"That a vendor could not afflrm the contract of sale as to part of the goods, 
and clalm the priée and disaffirm as to another part, and recover the goods in 
speeie." 

And, having made his élection under such circumstances, the vendor 
makes it once for ail. This, of course, implies knowledge of his rights 
and f ull possession of the required f acts. If, af ter reserving their 
right, as indicated in their proof of claim, to follow the goods on dis- 
covery of certain facts, it would hâve been afterwards made to appear 
that such particular facts had been ascertained, and having indicated a 
désire to change about from an affirmance of the contract to a rescis- 
sion of the same, the case might be held in line with what was decided 
in Thomas v. Taggart, 209 U. S. 392, 28 Sup. Ct. 519, 52 L. Ed. 845, 
where it was held that proof of claim of a customer against a broker, 
including value of securities deposited as collatéral, does not amount 
to a waiver of his right to recover possession of the spécifie stocks, 
after discovery that the shares had been returned to the assignée in 
bankruptcy, where his claim specifically states that he does not waive 
such right of possession. 

The situation before us is not of a change of remédies founded 
upon after-discovered facts as made to appear when the pétition to 
reclaim was filed, but to the fact that the petitioners deliberately had 
elected a remedy inconsistent with the claim they now make without 
assigning any reason therefor, notwithstanding the statement of the 
leamed référée that "the claimants, within a period of two weeks after 
their claim had been filed, giving knowledge of the fraud perpetrated 
upon them, they instituted thèse réclamation proceedings." There is 
nothing in the pétition or the proof adduced supporting this finding, 
but the bare fact that a pétition to reclaim was presented based on al- 
légations of fraud, which in my opinion, under the circumstances, is 
not sufficient to warrant the conclusion. 

In view of what has been indicated, it will not be necessary to dis- 
cuss the original title of claimants to the goods sought to be reclaimed, 
which, to the greater portion, by a cursory examination is revealed as 
very doubtful. 

The order of the référée is reversed, and the pétition is dismissed. 



In re WIX, 

(District Court, W. D. South Carolina. July 3, 1916.) 

1. Bankbuptcy <®=409(1) — DisciiAnoE — Concealment op Tbue Financial 
Condition. 

Where a bankrupt, durlng tlie ten years he had been in business, and 
durlng part of whleh he had been prosperous, kept his bocks In the 
same sllpshod manner, he will not, on bankruptcy, be denied discharge on 
the ground that his method of keeplng books prevented the ascertainment 
of his true fiuanclal condition ; for it cannot be assumed that he in- 
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tended to keep hls books in such a inaniier as to conceal his flnancial 
condition. 

[Ed. Xote.— For other cases, sec BanUruptcy, Cent. Dig. §§ 752-757; 
Dec. Dlg. <S=>400(1).] 

2. Bankruptcy <S=>414(1) — Discharge — Rigiit to. 

As tlie discliarge in lianl;ruptey is a very great privilège and rlght, the 
burden rcKts on a creditor, objecting to a discharge, to sliow tliat the 
bankrupt is not entitled tliereto. 

[ICd. Note.— For otiicr cases, see Bankrupt cy, Cent. Dig. § 720; Dec. 
Dig. (g=>414(l).] 

3. Bakkrui'tcy €=409(1) — Disciiarge — Keeping Bocks. 

Under Bankruptcy Act July 1, 1898, c. 541, 80 Stat. 544, one Is not re- 
qulred to keep any books at ail in order to obtain a discharge, and a 
banlirupt, no inatter how irregularly or poorly kept his books may be, 
will not be denied discharge, unless his intent was to conceal his true 
financial condition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 752-757; 
Dec. Dig. <©=>409(1).] 

In Bankruptcy. In the matter o£ bankruptcy of John W. Wix. On 
exception to the report of the spécial master, recommending that the 
bankrupt be denied discharge. Report of master overruled, and 
bankrupt ordered discharged. 

Marion & Marion, of Chester, S. C, for trustée in bankruptcy. 
Gaston & Hamilton, of Chester, S. C., for bankrupt. 

JOHNSON, District Judge. This cause came on to be heard upon 
exceptions to the report of the spécial master, C. W. F. Spencer, Esq., 
recommending that the bankrupt be not allowed his discharge. This 
is a very interesting case, and I should like to go into it at length, 
but the pressure of work makes that impossible. An expert account- 
ant testified that he could not ascertain the bankrupt's financial condi- 
tion from an examination of his books. The spécial master, in a very 
able and interesting report, concluded that a man was presumed to 
intend the natural conséquences of his act, and that, inasmuch as the 
bankrupt had not kept such books as would enable an accountant to 
ascertain his real financial condition, he must be presumed to hâve 
intended the natural conséquences of his act, to wit, to deceive his 
creditors as to his financial condition. 

[1-3] Ordinarily the spécial master, having had the witnesses be- 
fore him, has a very great advantage in determining facts. In this 
case, however, I do not think there is any dispute about the facts, 
and the only question is, What is the proper inference to be drawn 
from undisputed facts? I think that the fact that Wix had been in 
business for about ten years, and that during ail of that time he 
had the same method or lack of method of keeping books, réfutes the 
presumption that he adopted that method for the purpose of deceiv- 
ing his creditors as to his real financial condition. I cannot believe 
that when he first went into business and during ail the years of his 
prosperity he had any purpose in his mind to deceive and conceal his 
tnie financial condition. If that purpose and intent did not exist 
when he adopted that method of keeping books ten years ago, there 
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is nothing in the record to show that he subsequently fornied tliat in- 
tent. 

The discharge is a very great privilège and right. The theory of 
the bankruptcy law is that a citizen who has become overburdened 
shall net try to go through life bearing burdens that will crush him, 
but he may come into the bankruptcy court and surrender ail, and 
when that ail is distributed among the creditors, he is free, the slate 
is wiped out, and he can start life over again. Like the Hebrews of 
old, it is to him a day and a year of Jubilee. 

I think, therefore, that the burden rests upon the créditer objecting 
to his discharge to show that he is not entitled to it ; and, as I hâve 
already said, I do not think the évidence in this case justifies the 
conviction that during his entire business career John W. Wix intend- 
ed to conceal his true financial condition. The inference I draw 
f rom the évidence is that he was careless ; he had a very poor method 
of keeping books. The bankruptcy law does not require any particu- 
lar method of bookkeeping ; in f act, it does not require a man to keep 
books at ail. The only provision of the law is that he must not adopt 
a method of keeping books for the purpose of concealing his true finan- 
cial condition. No matter how irregularly or poorly kept his books 
may be, if the évidence does not show that his intent was to conceal 
his true financial condition, he is entitled to his discharge. 

I f eel constrained to overrule the report of the spécial master ; and 
it is so ordered. Let the clerk of this court issue to the bankrupt, John 
W. Wix, his discharge in bankruptcy. 



RICHMOND CEDAR WORKS v. STRINGFELLOW et al. 
(District Court, E. D. Nortii CaroUna. September 20, 1016.) 

1. Evidence <g=343(3) — Certified Copies — Admissibility. 

UuUer Révisai N. C. 1905, § 988, declaring that a cluly certified copy of 
any deed or writing required or allowed to be registered may be reglsterèd 
in any county, a certified copy of a deed over 100 years old, wliich 
slioweii that the original was a perfect deed of conveyance, is admissible to 
probate and registration, though by reason of the mutilation of the records 
some Unes of the conveyance showing the considération therefor were 
lost ; this being particularly true where an earlier certified copy of the 
same conveyance included the destroyed portions. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 1317, 1318 ; Dec. 
Dig. (S=343(3),] 

2. Evidence ©=343(3) — Documektaey Evidence — Ancient Instruments. 

In an action to recover land, plalntifC introduced a certified copy of a 
deed about 100 years old reciting that ElLsha Hassell had sold and con- 
veyed the property. In the attestation clause the name of the grantor was 
written Elijah, and the signature, which was by marie, was Elijah. On 
the certified copy was an indorsement that the grantor Elijah did therefor 
warrant and défend, etc., and this purported to be signed Ellsha. The 
same witnesses attested both signatures and the deed was duly proven by 
one of the attesting witnesses shortly after exécution. Held, that it was 
manifest that the name of the grantor was either incorrectly spelled by 
the conveyancer or incorrectly copied by the register in recordiug, and it 
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was admissible in évidence to establisli a conveyance by tlie sald Elisha 
Hassell. 

[Ed. Note.— For otlier cases, see Evidence, Cent. Dig. §§ 1317, 1318; 
Dec. iJis;. (g=>:i4;i(3).] 

3. DeSCENT AND DlSTHlBUTlON ©=3l() — PRESUMPTION — InTESTAUY. 

Where tbere is iio évidence showinj; that a deceased grantor left a 'Will, 
it will be itresumed that lie died intestate and that tlie ijroperty descended 
to his heirs who coiiveyed the land. 

|Ed. Xoto. — For other cases, see Descent and Distribution, Cent. Dig. 
§§ 11-1'i; Dec. T)i.ic. €=519.] 

4. Names ©=318 — l'iîESUMi'ïiONS — Identity of Grantor. 

In an action to recover land, plaintifl' showed in his chain of tltle a con- 
ve.vaiice to William ('. dnly recoi-ded and a Kubs(Hiuent conveyauce six 
yenr.s later by William R. C. There was no évidence that the grantee 
and siantor were the same person, but there was no showing of the 
deutli of the sirantee, or that any other person iiamed William C. ever 
owned the land. llclô,, that in view of the antiquity of the deed, whlch 
was over 50 years old, it will be presumed that William C. and William 
R. C. are the same, 

[Ed. Note. — For other cases, see Names, Cent. Dig. §§ 1, 4, 17 ; Dec. 
Dig. (®=>18.] 

5. ACKNOWLEDGMENT iS=>29 — Registration OF Deeds — Certificate of Tro- 

BATE. 

Code N. C. 1S8.3, § 124C, subd. 8, provides that, wheu the subseribing 
witness to a deed is a nonresident or dead and the niaker shall also be 
a nonresident or dead, proof of the handwrlting of the witness or the 
maker befoi'e the clerk of the superior court of the county where tlic 
deed is to be r(>gistei-ed shall be aufticient évidence of exécution to admit 
the deed to registration. A de(Kl in which the spaces in tlie attestation 
claiise left biunk for the date were never filled in was admitted to pro- 
biite and re.tiistration on aflirtavit that the alliant was faniilia.r with the 
handwrlting ol' the grantor and verily beliovod that, the signature on the 
convoya nce was tliat of the grantor. The certificate of probate did not 
certify that the grantor and subseribing witness were dead at the time 
of tiie probate, but the evid<Mice clearly showed that fact, and that the 
deed was probably then over '.'>'> yeurs old. Jlcld', that failure of the cer- 
tificate to recite that tlie maker and attesting witness were dead did not 
render the registration of the deed improper, for those jurisdictional facts 
will be presumed. 

|Ed. Note. — For other cases, see Acknowledgment, Cent. Dig. §§ 151- 
159 ; Dec. Dig. ©=329.] 

6. Infants <S=»112 — Judgment — Collatéral Attack — Service of Process. 

At the time a .iudgment was rendered, which was before the adoption of 
the Noitli Carolina (^ode of Civil Procédure, the courts had jurisdictlon 
in actions a.i;ainst infants, without service of process on theni, to appoint 
a guardian ad liteu! for them and proeeod to judguient. The record of 
tlie suit which was one agaiust infants recited that their gênerai guardian 
accepted service. licld that, in view of the power of the court, the judg- 
meut could not be collaterally attacked many years later on the ground 
tlî'it the court was without jurisdictlon because there was no valid 
service on the infants. 

[Ed. Note. — For other cases, see Infants. Cent. Dig. § 320; Dec. Dig. 
©=3ll2 ; Judgment, Cent. Dig. §§ 941, 9(J1, 9G2.] 

7. EviuENCE C=3S2 — Presumptions — Regularity. 

Where the records of a county w(;re in such confusion that it was prac- 
tieaJiy impossible to find many of them, the courts will of necessity for the 
protection of titles of purchases dépendent on deeds made on judiclal 
sale, inCulge presumptions of regularity in procédure, where it appears 

(g^sFor otber cases see same topic & KEY-NUMDER in ail Key-Numbered Digests & Indexes 



266 236 FEDERAL REPORTER 

that the court making' the order of sale or rendering the judgment had 
jurisdiction of the person and subject-matter. 

[Ed. Note.— For otlier cases, see Evidence, Cent. Dig. § 104 ; Dec. Dig. 
<g=a82.] 

8. EXECTJTOES AND ADMINISTBATOBS <S=>349(2)— SaLES TO PaY DEBTS— JUDfl- 
MENT — "VENDITIONI EXPONAS." 

Act 1784 (Kev." St. n!' C. c. 68, § 1) gave creditors of deceased debtors 
whose personalty had been exhausted the rlght to sue ont scire faeias 
summoning the heirs to show cause v^hy exécution should not issue against 
lands descendlng, while Act 1789 (Eov. St. c. 63, § 8) provides that, if the 
estate of a deceased person be indebted to tlie admlnlstrator and there 
sha.ll not be Personal assets sufflcient to pay sueh debts, it shall be lawful 
for such admlnlstrator to file a pétition against the heir at law setting 
forth the nature of the debt and praylng that the heir be made défendant, 
on which pétition exécution may issue against the lands of a deceased 
debtor. Laws 1846-47, c. 1, repealed Rev. St., c. 63, allowing creditors of 
deceased persons to subject by scire faeias, to payment of their debts lands 
descendlng. After thls act went into effect, the admlnlstrator of the 
estate of a deceased person filed a pétition setting up that décèdent was 
indebted to hlm, that the personalty was exhausted, and praylng that the 
heirs be made parties and exécution issue against lands descendlng to 
the heirs. The court, pursuant to the prayer, found the amount of the 
debt and dlrected that the same be paid from the lands descendlng to the 
heirs. The record recited, "Issue venditionl exponas. Issd.," and further 
showed an account of a sale by the admlnlstrator agreeably to the péti- 
tion flled. Beld, that the deed of the admlnlstrator is not subject to 
attack on the theory that the judgment did not authorize the sale, for the 
expression "venditloni exponas" may be translated, "You expose to sale," 
and th«refore, as the title of a purchaser, at judlclal sale wlll be pro- 
tected wlthout regard to the regularity of the procédure where the court 
had Jurisdiction, the use of the Latin phrase which was common in olden 
times wlll not defeat the deed. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
X>ig. §§ 1449-1455; Dec. Dig. <S=>349(2). 

For other définitions, see Words and Phrases, First and Second Séries, 
Veaditionl Exponas.] 

9 Ejectment <S=386(3)— Right to Becovbb— Proof. 

Where plaintifC establlshed a paper title under grant from the state 
showing himself to be seised of one-half of a parcel of lands, plaintlff 
cannot recover the whole wlthout deralgnlng a superlor title or showing an 
ouster followed by adverse possession rlpening into title, while défendant 
to recover must deraign superlor title or establish an adverse title. 

[Ed. Note.— For other cases, see Ejectment, Cent. Dig. §§ 239, 244; 
Dec. Dig. <@=»8e(3).] 

10. Adverse Possession ®=595— Evidence— Weight. 

The listing of lands for taxation and payment of taxes, while a clrcum- 
stance to be considered in determlning ouster and adverse possession, is 
of llttle if any welght to establish ouster and adverse possession until 
there is a showing of actual ouster and possession. 

[Ed. Note.— For other cases, see Adverse Possession, Cent. Dig. §§ 530- 
532 ; Dec. Dig. ©=>95.] 

11. Adverse Possession <s=»13 — Test. 

The test of adverse possession is the exposure of the occupant to an 
action of ejectment. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 65, 
67-76; Dec. Dig. <S=>13.] 
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12, Adverse Possession <&=3l3 — Natube of Possession — Essentials. 

To establish adverse possession, there must be actual occupancy, clear, 
deflnite, positive, and exclusive, during the whole statutory period with 
an intent to claim title to the land occupled. 

[Ed. Note. — For otlier cases, see Adverse Possession, Cent. Dig. §§ 65, 
67-76; Dec. Dig. <©=>13.] 

13, Adverse Possession iS==>14 — Running of Statute — Ouster. 

Défendant elaimed title to a portion of a timher swamp, but the 
bouiidaries given in hls conveyance were so vague that the llmlts could 
hardly be ascertained. He listed the land for taxation and paid taxes 
thereon. Thereafter through his agent he placed notices on trees upon the 
land warning trespassers and asserting his ov^^nersliip, aud similar notices 
were posted on the courthouse door and at the post oflice. Subsequently 
through an agent défendant took possession of the land, JJeld, in view of 
the nature of the land which vi^as not susceptible of cultivation and of no 
use but for timber, défendant did not enter into adverse possession until 
he took actual possession through his agent, 

[Ed. Note, — For other cases, see Adverse Possession, Cent. Dig. §§ 77-81 ; 
Dec. Dig. <2=14.] 

14, Ejectment iS=5>115 — IIecoveky of Undivioed Interest. 

In ejectment for land, plaintift Is entitled to possession of the whole 
upon establishing title to an undivided one-half interest, where défendant 
Is shown to hâve no title whatsoever ; for one tenant in conimon may sue 
and recover the entire property against one elainiing adversely to himself 
and his cotenant. 

[Ed. Note.— For other cases, see Ejectment, Cent. Dig, §§ a7-3-^07 ; Dec. 
Dig. <s=>115.] 

At Law. Action by the Richmond Cedar Works against R. S. 
Stringfellow and anotlier. Judgment for plaintiff. 

Ward & Thompson, of Ehzabeth City, N. C, and Winston & Biggs, 
of Raleigh, N. C, for plaintiflf. 

Aydlett & Simpson, of Ehzabeth City, N. C, and Mark Majette, of 
Columbia, N. C, for défendants. 

CONNOR, District Judge. [ 1 ] Plaintifï shows title out of the state 
by grant No. 687 to Josiah ColHns, July 9, 1796. It then introduced 
certified copy of a deed from CoUins to Richard Davis, March 11, 
1789. The certified copy contains the following words : 

"Be it known that I, Josiah Collins, Allen and Dlcklnson, of Edenton, cotinty 
of Chowan, and state of North Carolina, for and In considération (seven Unes 
belonging to this deed cannot be copied, It is torn so badly) Josiah Collins 
Allen Dlckinson line." (A description by metes and bounds coverlng 2>4 pages, 
and concluding:) "Contalning slxty thousand acres be the same, more or less, 
being the land granted by his excellency, Samual Ashe, to the aforesaid Josiah 
Collins by patent No. 587, belng dated 9th day of July, 1796. To hâve and to 
hold the said pièce or parcel of land wlth ail ways, woods, waters and every 
other appurtenance thereunto belonging or appertainlng to the said Elchard 
Davis, his heirs and assigns forever." 

Then follows the usual covenant of warranty to the said Richard 
Davis. The probate, Septembèr term, 1809, Tyrrell county court, is 
in the following words: 

"Thls deed of sale for land from Josiah Collins, Sr., to Blchard Davis, 
Esq., was proved in open court by the oath of Thos. Trotter ordered to be 
registered." 
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Thos. Trotter and James Haskins were the attesting witnesses. It 
was registered December 29, 1809. This copy was certified March 
27 , 1914. Plaintiff also introduced a copy of the same deed certified 
by W. H. Cooper, P. R., September 26, 1887, in which the lines re- 
ferred to as being torn, in the other certified copy, are found, They 
are: 

"Of the sum of two hundred and flfty dollars curreiit inouey to me in hand 
puid by Richard Davis of the county of Tyrrell, state of Xortli Carolina, at 
and before the sealing and delivery of thèse présents, the recelpt aud payment 
whereof is hereby aeknowledged, hâve bargained, sold, aliened, enfeoffed.and 
conflrmed and I do hereby bargain, sell, alieu, enfeulï and confirm unto the said 
Kichard Davis, his heirs and assigns, a certain pièce or parcel of larid lying 
and being in the county of Tyrrell on the east slde of Lake Phelps, south side 
of Seuppernong river, on the west slde of Great Alligator river. Beginning 
at a pine in Allen Collins and Dlckerson's line, etc." 

This certified copy was admitted to probate and regi.stration Sep- 
tember 27, 1910, upon the afïidavit of J. L. Cooper, who testified that 
he was the brother of W. H. H. Cooper, who was then dead, and was, 
at the date of the certificate, register of deed.s of Tyrrell county. 
Plaintitif insists that section 988, Rev. 190.S, atithorized the registra- 
tion of the certified copy. I am of the opinion that enough appears 
on the certified copy to show that the original was a perfect deed of 
conveyance from Josiah Collins to Davis. The habendum, which is 
complète, read in connection with that portion of the record which 
was not torn, shows that it was, before being torn, the registration of 
a deed from ColHns to Davis. The certificate of probate made in open 
court expressly states that it was a perfect deed. To reject the over- 
whelming évidence in respect to this deed, 107 years after its registra- 
tion, would be to make a précèdent which, if follovi'ed, would endanger 
the title to innumerable tracts of land in this state. Whether or not 
the certified copy of September 26, 1887, was entitled to registration, 
the évidence is plenary and uncontradicted that it was a true and cor- 
rect copy of the record in its then condition. The mutilation of the 
record evidently took place since 1887. 

On March 27, 1809, Richard Davis conveyed a portion of the same 
land, covering the locus in quo, to Elisha Hassell. 

[2] Plaintiff introduced certified copy of a deed, bearing date June 
12, 1809, reciting that Elisha Hassell had sold to Joseph Hassell the 
land described in the deed. In the attestation clause the name of thé 
grantor is written "Elijah Hassell," and the signature "Elijah Hassell" 
— he makes his mark. On the certified copy is the foUowing indorse- 
ment: "And further by thèse présent I, the said Elijah Hassell, do 
hereby forever warrant and défend," etc. This purports to be signed 
"Elisha Hassell." The same witnesses attest both signatures. The 
deed was proven in open court, June terni, 1809, upon the oath o£ 
James Hassell, one of the attesting witnesses. It will be noted that 
in a deed from Joseph Hassell to Solomon Hassell, dated August 22, 
1809, in which he conveys a tract of land, of which, after giving a spé- 
cifie description, he says: 

"Which I liave sold this day out of the deed, which I bought of Elisha 
Hassell, which fe out of the Josiah Collins patent, No. 687." 
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On the certified copy of the deed from Richard Davis to Elisha 
Hassell is indorsed the following: 

"Know ail men by thèse présent, that I, Elisha Hassell, for and in considéra- 
tion of the sum of one hundred dollars to me in hand paid by Joseph Hassell, 
hâve given and granted unto said Joseph Hassell ail of niy right of the withln 
deed. Signed and delivered in the présent June 12, 1809. 

"Elisha Hassell. [Seal.]" 

This indorsement is attested by James Hassell, who also attested the 
signature to the deed of the same day, June 12, 1809. In view of the 
similarity in the two names, it is manifest that either the person who 
wrote the name of the grantor incorrectly spelled it, or the register 
incorrectly copied it in recording the deed. I find no difïiculty in reach- 
ing the conclusion that the deed was, in truth, executed by Elisha 
Hassell. The next deed introduced by plaintiff is from Joseph Hassell 
to Solomon Hassell, bearing date August 22, 1809, recorded Septem- 
ber 22, 1816. It is not denied that this deed covers a portion, which is 
located by the surveyor, of the Josiah Collins patent, No. 687, includ- 
ing the land in controversy. 

It appears from the next deed introduced that Solomon Hassell on 
November 4, 1813, sold to Jesse Alexander a portion of the land con- 
veyed to him by Joseph Hassell. The deed, after setting out the 
boundaries, concludes: 

"Containing six hundred acres, more or less, which I hâve sold out of a deed 
I bought of Joseph Hassell, which was out of the Josiah Collins patent, No. 
687." 

This deed is recorded October 5, 1819, and covers the land in con- 
troversy. 

[3] Plaintifï introduced Mrs. EUen Davenport, the granddaughter 
of Jesse Alexander, who testified that he died leaving surviving five 
children, Joseph, George, Thomas, Abner, and Martha. Plaintiff 
shows certified copy of deed from George Alexander to Thomas 
Alexander bearing date January 7, 1832, conveying "one-fifth- part 
of a swamp lying in Gum Neck and the swamp my father bought of 
Solomon Hassell," recorded March 17, 1832. There is no évidence 
tending to show that Jesse Alexander left a will — and is, therefore, 
presumed to hâve died intestate. The land conveyed to him, by 
Solomon Hassell, therefore, descended to his children, and, by the 
deed from George to Thomas, the latter became the owner of two- 
fifths undivided interest, leaving outstanding in his other children 
three-fifths. 

[4] Thomas Alexander conveyed, September 21, 1832, the land by 
same description contained in the deed from Solomon Hassell to Jesse 
Alexander, to William Cahoon. This deed is recorded September 7, 
1833. Plaintiff introduces deed from William R. Cahoon to James 
S. Cahoon, bearing date October 20, 1839, conveying the land as 
described in the deed from Joseph Hassell to Solomon Hassell. This 
deed is recorded September 6, 1845. Défendants insist that, in the 
absence of any évidence that William Cahoon and William R. Cahoon 
are the same person, the court cannot find the fact. It will be noted 
that there was an interval of seven years between the two deeds. 
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There îs no évidence tending to show the death of William Cahoon, 
nor was there any évidence that any other person known as William 
Cahoon owned the land described in the deed. I think that it is a 
reasonable conclusion that William R. Cahoon is the same person 
to whom Thomas Alexander conveyed the land. 

[5] Plaintiff introduced a certified copy of a deed from Jordan 
ly. Jones, administrator of J. S- Cahoon, to Charles M. McClees, con- 
veying the land by the same description contained in the deed from 
Solomon Hassell to Jesse Alexander, containing 600 acres more or 
less. Défendants attack this deed for a number of reasons. In the 
attestation clause the spaces left by the draftsman for the date are 
blank. Charles A. Truitt is the attesting witness. It was admitted 
to probate on December 22, 1885, on the affidavît of B. Jones, in 
which he states that he was personally acquainted with J. L. Jones, 
"the party whose name appears to be the same, and was acquainted 
with his writing, having often seen him write and having seen a 
great deal of his writing, and verily believes that the signature of the 
maker thereof is in the proper handwriting of the said J. h- Jones." 
The deçd was ordered to registration, upon this affidavit by T. L. 
Jones, clerk superior court of Tyrrell county. Défendants insist that 
the certificate of probate is insufficient because it does not comply 
with the provisions of the stature then in force in this state. 

Section 1246, subd. 8, Code 1883, provides that, when the sub- 
scribing witness is a nonresident or dead and the maker shall also 
be a nonresident or dead, proof of the handwriting of the witness, 
or that of the maker, before the clerk of the superior court of the 
county where the deed is to be registered, shall be sufficient évidence 
of the exécution thereof to admit the deed to registration. The de- 
fendants insist that the clerk should hâve f ound, as a fact, and so 
certified, that the maker and subscribing witness were dead at the 
time he took the probate. The statute does not require that the 
certificate of the clerk shall contain a finding that the maker, or wit- 
ness, are dead. In Cochran v. Improvement Co., 127 N. C. 386, 37 
S. E. 496, Judge Furches reviewed the décisions of the Suprême Court 
of this State bearing upon the sufficiency of certificates of probate of 
deeds, reaching the conclusion that the court would présume that the 
jurisdictional facts existed. > This case has been repeatedly affirmed 
and mav be regarded as the settled law of this state. Brown v. Hutch- 
inson, 155 N. C. 205, 71 S. E. 302; Lumber Co. v. Branch, 158 N. C. 
251, 73 S. E. 164. While the deed does not show the date upon 
which it was executed, it contains récitals, to which spécifie référence 
will be made, which clearly show that it was executed as early as 
1850. It was prbbably 35 years of âge when admitted to probate. It 
was shown in évidence that the maker died during the year 1854, 
and the witness Truitt died 1879 or 1880. There can be no doubt 
that, at the time the probate was taken, the jurisdictional conditions 
existed. It wôuld be trifling with the property rights to reject the 
certified copy of the deed. The certified copy from the office of the 
register of deeds of Tyrrell county is admitted. 

[6] The other objections to the vaUdity of deed invite a careful 
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considération of its récitals and the record évidence relied upon to 
sustain it. It appears that at the January term, 1849, of the court 
of pleas and quarter sessions of Tyrrell county, Jordan L. Jones, by 
his attorney, Hon. R. R. Heath, exhibited a pétition setting forth that 
he was administrator of the estate of J. S. Cahoon, deceased. The 
record of the court, April term, 1848, shows his appointment and 
qualification. He allèges : That the estate of his intestate is indebted 
to him in the sum of $110.75. That the personal property, and 
rights and crédits, of his intestate hâve been exhausted in the pay- 
ment of debt ; that he died seised and possessed of real estate, which 
descended to his two children, who were his heirs at law, "Sarah 
Ann and Elizabeth Cahoon, both of whom are infants in ward to 
one Jesse Sikes duly appointed by Tyrrell court, the county of their 
domicile. That he is advised he is entitled to satisfaction of his claim 
against his intestate's estate out of the realty descended, and he there- 
fore prays his debt may be ascertained and decreed, that exécution 
may issue against the lands descended, therefor, and to that end that 
process may issue to said heirs compelling them to appear and an- 
swer," etc. At the January term, 1849, of the court, the foUowing 
entries appear on: 

The "Appearance Doeket, No. 42, Heath — Jordan L. Jones, Admr. v. Cahoon 
Heirs. Service accepted. It appearing to the court that the estate of James 
S. Cahoon is Indebted to petitioner in the sum of $110.75, judgment for said 
sum and interest from thls date is granted to be raised from the lands with 
costs, descended to défendants from James L. Cahoon. Issue Venditioni Ex- 
ponas. Issd." 

At the April term, 1849, the case is found on the exécution doeket. 
No entry appears showing what, if anything, was done. The record 
shows : 

An "account sales of J. L. Jordan the lands of Jas. S. Cahoon deed — sold 
on a crédit of six months on the 21st day of April, 1849, agreeable to a pétition 
flled at January term, 1849, by administrator." 

Among other tracts, the account sale shows: "The Alexander 
tract on east of Armstrong bridge. Charles McClees $75.00." The 
deed recites that: 

The land was sold "at Ashbee's store In Gum Neclî, after advertlsing the 
same at the court house door and several other places in said county when and 
where Charles McClees came and bid the sum of seventy-flve dollars and no 
one bldding a higher price, the foUowing tract of land was struclc off to him, 
the said Chas. McClees," etc. 

Défendants insist that it appears from the record that no process 
was issued or served upon the heirs at law of James L,. Cahoon, or 
their guardian, that therefore the court did not acquire jurisdiction 
of their persons, and that the judgment rendered in the cause is void. 

Upon the back of the pétition the foUowing entry is found: 

"Jordan L. Johnson, Administrator of Cahoon, v. Cahoon Heirs. 

"Service accepted. Jesse Sikes, Guardian." 

The entry on the doeket was evidently taken from this indorsement 
and constituted a judicial récognition of its validity. 
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In Matthews v. Joyce, 85 N. C. 258, it was held that in a pétition 
in the county court, prior to the adoption of the Code of Civil Pro- 
cédure, against infants, tiie court had the authority, without service 
of process upon them, to appoint a guardian ad litem for them, and 
proceed to judgment. In that case it appears that Judge Dillard and 
Judge Settle were référées. Judge Ruffin was of counsel. The con- 
currence of thèse lawyers, ail whoni, besides long and distinguished 
careers at the bar, served on the Suprême Court bench, with the opin- 
ion of Chief Justice Smith, writing for a unanimous court, of which 
Judgè Ashe was the associate, gives to the décision more than ordinary 
weight. Judge Smith, after stating that the practice followed in that 
case "has long and almost universally prevailed in this state, and this 
power of appointment has been generally exerciséd without the issue 
of procesS, for the reason that no practical benefit would resuit to the 
infant from such service on him, and the court always assumed to pro- 
tect the interests of such party, and to this end committed them to the 
défense of this Spécial Guardian." Rackley v. Roberts, 147 N. C. 
201, 60 S. E. 975 ; Insurance Co. v. Bangs, 103 U. S. 435, 26 L. Ed. 
580. If the court, under the practice prior to the Code of Civil Pro- 
cédure, had the power to appoint a guardian ad litem, for the infant 
défendants, without process being served, it would seem clear that 
it could proceed to judgment when the infant appears by a gênerai 
guardian who comes in and "accepts service" — voluntarily submits to 
the jurisdiction of the court. As said by Judge Smith, to déclare 
judgments, under such conditions, void, "would be to establish a rule 
subversive of much judicial action, unsettling titles dépendent thereon, 
and introducing distrust and confusion in regard to the tenure of es- 
tâtes, the injurious conséquences of which can hardly be foreseen or 
estimated, and we do not feel at liberty, after so long delay, to disturb 
the decree on this ground." In that case, a direct attack was made on 
the decree by those who were affected by it; hère, the attack is col- 
latéral and by a stranger to the title. There, the decree attacked was 
rendered during the year 1867 and the action was tried in 1879; hère, 
the judgment was rendered 67 years ago. The court acquired jurisdic- 
tion, and its judgment cannot be called into question at this time. 

[7, 8] It is, however, insisted that, if it be conceded that the court 
acquired jurisdiction, it did not render a judgment authorizing the ad- 
ministrator to sell the land. If the judgment is erroneous, it is con- 
ceded that it cannot be attacked collaterally ; but if, as insisted by de- 
fendants, the judgment did not authorize the sale of the land by the 
administrator, his action in that respect is, of course, absolutely void. 
There is some apparent confusion in the language used by the counsel 
who conducted the proceeding. The judgment subjects "the lands de- 
scended" to sale for the payment of the amount found due the admin- 
istrator, but, instead of directing the sale by the administrator, orders 
the issuance of a writ of venditioni exponas; and the docket entry 
shows that it was issùed. It appears that J. L. Jordan, the adminis- 
trator, was at that time sherifif of Tyrrell county. The Act of 1784, 
R. S. c. 63, § 1, gave to the creditor of a deceased debtor, whose per- 
sonaity had been, upon a plea of fully administered, by the personal 
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représentative, found to hâve been exhausted, the right to hâve a writ 
of scire facias summoning the heir to show cause why exécution should 
net issue against the lands descended in his hands, etc. The Act of 
1789, section 8 of the same chapter, Rev. Stat., provides that, if the 
estate of a deceased person is indebted to the administrator, and there 
shall not be personal assets sufficient to pay such debt, that it should 
be lawful for such administrator to prefer a pétition in the county 
court, against the heir at law, setting forth the nature of the debt and 
praying that the heir be made défendant, and if, upon the hearing, "a 
decree be made against such heir or heirs and devisee or devisees, or 
any of them, exécution shall and may issue against the real estate 
of the deceased debtor, in the possession of such heir, etc." At the 
session of the Législature 1847 (Laws 1846-47, c. 1), this chapter of 
the Revised Statutes was repealed and a new method of subjecting 
the lands of deceased debtors, in the hands of heirs or devisees, pre- 
scribed. The last section of the act expressly repeals ail laws and 
clauses of laws which allow creditors of deceased persons to subject 
the lands descended by scire facias, etc. The provisions of the act 
applied to ail administrations granted subséquent to February 1, 1847. 
It is manifest that neither counsel nor clerk were very familiar with 
the new statute. 

It will be observed that, in the method of procédure prescribed by 
this statute, no différence is made between debts due the gênerai cred- 
itors and the administrator; but, in ail cases where the goods and 
chattels were insufficient to pay ail his debts, with the charges of ad- 
ministering the estate, the administrator was required to file a pétition, 
setting forth the amount of the debts and the charges of administra- 
tion. He was also to set forth a description of the lands, the heirs 
were to be made parties and served with notice "as in other pétitions," 
and thereupon if the f acts were found to be true, as alleged, the court 
was directed to make an order directing the sale, etc. The facts set 
forth in the pétition filed by Jordan L. Jones, administrator, while not 
so full as required by the statute, complied substantially with its pro- 
visions — certainly containing those allégations which were essential to 
confer jurisdiction upon the court. The heirs were parties and, as 
we bave seen, came into court by their guardian. The court found the 
amount of the debt and directed that the "sum be raised from the land 
descended to défendants from James S. Cahoon." The criticism of 
the judgment is in that it directed that a venditioni exponas issue. By 
a literal translation, thèse words mean, "You expose to sale." The 
writ known by that name is one which directs the sheriff to expose 
to sale lands or goods upon which he has theretofore levied a writ of 
fieri facias, and returned it into the court. As we know, formerly, in 
noting pleadings and docket entries, Latin terms, abbreviated, were 
in gênerai use by lawyers and clerks. Doubtless, in proceedings un- 
der the statute in force prior to 1847, the attorney, or the clerk, noted 
the action and orders of the court, by using the words "Sci Fi" and, 
upon its return, "Ven Ex," ail of which was well understood by them. 
It is no strained construction of the term used to give to it the mean- 
ing which it is manifest was given by the administrator, as shown by 

23G F.— 18 
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the récitals in the deed — an order to sell the lands of his intestate for 
the purpose of making assets, etc. He did not refer to it as a "writ," 
but as an order "upon a pétition filed." Acting in his capacity as 
administrator, and in accordance with the prayer of his pétition, he 
exposed the land to sale — what he asked the court to permit him to 
do, and what the court manifestly gave him license or permission to 
do, as the statute authorized and directed. This is further shown 
by the account of sale made and returned to the court in which he says 
that he sold the land "on a crédit of six months agreeable to a pétition 
filed." 

Défendants insist that the deed cannot be sustained because no or- 
der of sale, nor report, nor order confirming the sale, is shown. It 
is undoubtedly true that, upon both the reason of the thing, and de- 
cided cases, the law requires that one claiming under a deed, made pur- 
suant to a judicial proceeding, show the record of the proceeding or 
account for the failure to do so. There is évidence tending to show 
that search was made in the clerk's office for the papers, orders, etc., 
and that the only paper found was the pétition which was put in évi- 
dence. There is abundant évidence that the records of the court of 
Tyrrell county, prior to the Civil War, and the change in the System 
of courts and procédure, are in much confusion, and that it is practi- 
cally impossible to find many of them. The courts, of necessity, for 
the protection of the title of purchases dépendent upon deeds made 
by sheriffs, administrators, or commissioners, indulge presumptions 
of regularity in procédure, when it is shown that the court making 
the order of sale or rendering the judgment had and entertained ju- 
risdiction of the person and the subject-matter. Grignon's Lessees v. 
Astor, 2 How. 319, 11 L. Ed. 283. It is also uniformly held by the 
courts of this state and the Suprême Court of the United States that, 
when it appears that the court in which the order of sale was made 
had jurisdiction, the title of the purchaser at such sales will be pro- 
tected, without regard to the regularity of the procédure. In Brown 
v. Coble, 76 N. C. 391, it is held that, after the payment of the pur- 
chase money for land sold under a decree of the court, an order of 
such court is not necessary to enable the master to make a valid deed 
to the purchaser. In Rackley v. Roberts, 147 N. C. 201, 60 S. E, 975, 
Walker, J., says: 

It is "the gênerai doctrine, settled by this court, • * • that, when 
there is a purchaser under an order or judgment, the purchaser need only to 
inquire if upon tlie face of the record the court apparently has jurisdiction of 
the parties and the subjeet-matter, in order to be protected, provided he 
buys in good falth and without notice of any actual defect" — citing a large 
number of décisions of the court. 

In that case no process was served on the infant défendant before 
the appointment of the guardian ad litem ; the court held that the 
title of the purchaser was protected by the judgment. Yarborough v. 
Moore, 151 N. C. 116, 65 S. E. 763, wherein Judge Walker again re- 
views the authorities. In Comstock v. Crawford, 3 Wall. 396, 18 L. 
Ed. 34, Judge Field says: 

"The proceeding for the sale of the real property of an intestate, though had 
In the gênerai course of administration, is a distinct and Independent pro- 
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ceeding authorized by statute only in certain specially designated cases ; but, 
when by the présentation of a case wlthin the statute the jurisdiction o£ tbe 
court bas once attacbed, the regularity or irregularity of subséquent steps 
can only be questioned in some * * * mode prescribed by law. Tbey are 
not matters for wbicb the deerees of the court can be collaterally assailed." 

Référence to the records of this court, and the state courts, discloses 
an amount, and character, of litigation involving the vahdity of title 
to the timber or swamp lands in this state, together with the unsatis- 
factory and incomplète records, which illustrate the wisdom, if not 
necessity, of resorting to presumption of regularity of judicial pro- 
cédure in the courts, conducted frequently a century ago. The lands 
were usually of small value and incapable of other than constructive 
possession. The manner in which the judicial records were made and 
preserved render it necessary, for the protection of titles, that the 
courts indulge in presumptions that, however iraperfect in form and 
state of préservation, they import verity. This record is a striking 
illustration of this necessity. I am of the opinion that the deeds and 
records introduced by the plaintiffs show a connected paper title to 
the interest which Thomas Alexander conveyed to Jas. S. Cahoon in 
the land in controversy. 

Plaintiflf introduced record of spécial proceedings in the superior 
court of Tyrrell county, instituted August 26, 1893, by the heirs of 
Chas. McClees for sale for partition, in which, pursuant to deerees 
made therein, the land in controversy, together with several other 
tracts, were sold and conveyed by M. Majette, commissioner, to C. R. 
Johnson, November 10, 1893. Johnson conveyed to Richmond Cedar 
Works, October, 1905. One of Jesse Alexander's children died intes- 
tate and without issue. 

[9] Unless the title thus acquired by plaintifï has been divested by 
some superior paper title, or by an ouster followed by adverse posses- 
sion of sufficient length of time to bar plaintiflf's action, it is entitled to 
one-half undivided interest in the 600 acres described in the complaint. 
Plaintifï introduced évidence which, it is argued, entitles it to recover 
the entire tract upon a différent chain of title. Having shown title out 
of the state and in itself, it can only recover, in this action, by show- 
ing either a grant prior in date to the Josiah Collins grant. No. 687, 
or an ouster, followed by adverse possession, ripening into title, and 
showing that it owns such title. This, it has failed to do. Its right 
to recover is dépendent upon the paper title which it has shown. 

Défendants can resist the plaintiflf's recovery by showing a superior 
légal or paper title, or by showing color of title in themselves or those 
under whom they claim, followed by an ouster and seven years' ad- 
verse possession. Défendant Armstrong does not claim to hâve title. 
He was in possession of the land in controversy as the tenant of his 
codefendant, R. S. Stringfellow. 

Défendant Stringfellow claims under the following paper title: 

(1) Deed from Cahoon and others, children of Gilbert Cahoon, to 
Z. F. Owens, January 9, 1885. 

(2) Z. F. Owens to G. W. Rowland, March 6, 1885. 

(3) G. W. Rowland to H. C. Walker, July 18, 1888. 

(4) G. W. Rowland to Mrs. S. Stringfellow, 1889. 
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(5) Mrs. Mary S. Stringfellow to défendant R. S. Stringfellow, 
April 27, 1896. 

(6) Défendant also introduces a deed from Roughton to himself, 
December 14, 1909. 

An action was brought by plaintiff against défendant for the re- 
covery of the land in controversy, December, 1911, in which plaintifï 

at term, 191 — , submitted to a jndgment of nonsuit, and on 

November 25, 1914, being within one year thereafter, brought this ac- 
tion. Défendant does not connect himself with the title, originating 
with Josiah Collins, nor any of those persons claiming under, or 
through, him, or a grant prior to that to Josiah Collins. His claim to 
ownership is based upon an ouster and an alleged adverse possession 
of seven years. While the description contained in the deeds under 
which défendant claims is very indefinite, it may be taken that it is 
sufficient to enable the location of the land, as surveyed by Mr. Bas- 
night, 1910, and covers the land in controversy. 

[10] We are thus brought to a considération of the determinative 
question, upon the décision of which the conflicting contention of the 
parties to this action dépends. It is coaceded that the land is low, 
swampy soil, covered by a growth of pine, Juniper, and cypress, not 
capable of cultivation, and valuable only for the tiraber on it. It is a 
part of a large swamp of several thousand acres. Prior to the sur- 
vey made by Basnight, for défendant, it had not been surveyed, and 
there were no marked lines or boundaries upon, or around, it. There 
is no sufficient évidence of an ouster and possession by those under 
whom défendant claims. 

For the purpose of showing adverse possession, défendant intro- 
duced évidence in regard to: (1) Listing and payment of tax on the 
land. (2) Posting notices warning trespassers to keep off. (3) Build- 
ing and occupying a small cabin on the land. (4) Cutting trees. 

I hâve given the évidence a careful examination and considération. 
The payment of taxes by the agent of Mrs. Stringfellow, prior to 
1896, the date upon which she conveyed to défendant, is of but little 
probative value as évidence of an ouster or possession. The latest 
expression of opinion as to the efïect of payment of tax on land, as 
évidence of adverse possession, is found in Christman v. Hilliard, 167 
N. C. 4, 82 S. E. 949, where Judge Walker says : 

"The listing of the land and payment of taxes is a relevant fact, In connec- 
tion with other circuni.stances, tendiug to show a claim of title and an adverse 
or hostile possession, though not sufficient by itself for the purpose." 

In this case, listing and paying taxes on the land prior to the time 
that notices were posted and the cabin built thereon should be given 
but little, if any, weight, for the purpose of showing an ouster and 
possession. The land in controversy is a small portion of a large tim- 
ber swamp. There was nothing on or around the land to show the 
metes and bounds of defendant's claim; and, until 1910, it does not 
appear that any survey had been made or any act directing attention 
to the extent of the claim to the land. Nothing appeared on the tax 
book indicating the location or extent of defendant's claim. Mr. 
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Stringfellow paid taxes on the land after the exécution of the deed to 
him in 1896. 

[11-13] The test of adverse possession is the exposure of the oc- 
cupant to an action of ejectment. Christman v. Hilliard, supra. The 
standard, by which the claim of the défendant Stringfellow that he 
has acquired title by adverse possession is to be measured, has been 
frenuently fixed by the court. In one of the latest décisions, it is 
said: 

"ïo cstiiblisli adverse possessioii, there must be actual oecupancy, clear, 
defiiiile, positive, aixl exclusive during the whole statutory period and with an 
intention to claim title to the land occupied." Bland v. Beasley, 145 N. O. 168, 
58 S. 10. 09:t. 

"l'ossession necessary to give title to land by limitations is a possession 
nnder color, taken by a grantee in person or by his agents, and held, and 
claimed oontinuously to the boundaries of the deed, without interruption or 
relinquishment, for seven years." Haddock v. Leary, 148 N. C. 378, 62 S. E. 
420. 

There can be no doubt that Mr. Stringfellow in good faith claimed 
to own the land in controversy ; he honestly believed that his title 
was valid. He paid taxes on it, and during the year 1907 had his 
agent, Mr. Armstrong, to build a small house or cabin on it, built of 
logs eut from the land. Armstrong occupied it at night, with more 
or less regularity, kept the door locked, and left his cooking utensils 
and furniture in it. This was donc for the purpose of claiming and 
asserting ownership and was notice to the holder of the légal title 
of his claim. At some time (the exact date is uncertain, but, so far 
as it can be fixed, during the year 1905), Mr. Stringfellow, who ré- 
sides in Alabama, caused to be printed on pièces of cloth warning to 
trespassers, and had Mr. Armstrong, his agent, to post, or tack, them 
upon trees on différent parts of the land. The words were printed 
on "a thin pièce of duck" — cloth. One was posted or tacked upon 
the courthouse door in Columbia. During the year 1909, the first 
notices having become worn or defaced by the weather, Mr. String- 
fellow had the notice printed upon thicker or heavier cloth and posted 
on the trees and at the post office. The notices forbade people from 
"trespassing or hunting" on the land. 

Assuming that the several assertions of possession by Mr. String- 
fellow, combined or connected, constituted an ouster and were the 
exercise of such dominion or use of the land of which it was capable, 
and that they began with the posting of the first notices, 1905, and 
continued up to the time the first action was instituted, December, 
1911, the period of time is not sufficient to ripen such possession into 
title. I think it doubtful, however, whether there was any ouster or 
adverse possession until the cabin or house was built in 1907. It is 
doubtful whether simply posting notices warning trespassers and 
hunters from going upon swamp land, with no suggestion of its 
boundaries, constitutes possession. There was no actual oecupancy 
of any portion of the land, nor were there any metes and bounds 
marked or indicated by which the extent of the defendant's claim 
could be ascertained. An examination of the deeds, under which he 
claimed, would hâve afïorded but little information in respect to the 
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boundaries. It is painfully indefinite and uncertain. It was only 
by a most latitudinous construction that it was possible to make a 
survey. A large mass of évidence in regard to the location of the 
several divisions of Thicket Swamp, itself sufficiently indefinite, only 
tended to confusion and uncertainty. The confusion of boundaries, 
together with the almost numberless conveyances and the absence of 
well-defined marked Unes, or water courses with distinctly marked 
banks or "runs," renders any conclusion which may be reached un- 
satisfactory. 

It is reasonably certain that, for some reason, not very apparent, 
August 22, 1809, a tract of swamp land was conveyed by Joseph 
Hassell, "out of the deed which I bought of Elisha Hassell, which is 
out of the Josiah CoUins patent. No. 687," containing 600 acres. 
This tract is located with reasonable certainty and is conveyed by the 
several deeds in plaintiff's chain of title. It is not very clear that 
defendant's deed covers this land, but there is sufficient évidence to 
indicate that it probably does. Assuming that it does, I am unable to 
find, nor is it seriously contended, that those under whom défendant 
claims acquired the Collins title. The claim therefore of the défend- 
ant must, of necessity, begin with an ouster and dépend upon adverse 
possession. Giving to the principle that, in respect to lands of that 
character, possession may be acquired and continued by subjecting 
the land to the use of which it is capable, a most libéral interpréta- 
tion and application, I am unable to find that such possession began 
prier to 1907, when the house or cabin was built, and thus continued for 
only four years before the first action was brought. A nonsuit having 
been taken and this action brought within one year thereafter, the 
paintiff is not barred of its entry and action. 

[14] The plaintifï, having shown title to one-half undivided in- 
terest, is entitled to be put into possession as against the défendant 
who shows no title to any interest. The rule.is stated by Mr. Jus- 
tice Avery in Gilchrist v. Middleton, 107 N. C. 663, 684, 12 S. E. 
85,92: 

"One tenant in coœmon of land may sue alone and recover the entire interest 
In the common property, against anOther claiming adversely to hls cotenants 
as well as to hlmself, though he actually prove title to only an undivided in- 
terest. This he is allowed to do, in order to protect the rlghts of his cotenants 
against trespassers and disselsors." Allred v. Smith, 135 N. C. 443, 47 S. E. 
597, 65 L. R. A. 924. 

This action was instituted on the law side of the docket ; but upon, 
hearing the évidence it was manifest that, by reason of the compli- 
cation of the boundaries and the large number of deeds introduced, 
it was impracticable to hâve the questions involved decided by the 
jury. The court found the facts. 

A judgment will be drawn declaring that the plaintifï is the owner 
of a one-half undivided interest in the land described in the com- 
plaint. So far as appears from this record, the other one-half inter- 
est is outstanding in the heirs of Jesse AJexander, deceased. The 
cost will be divided between the parties, each party paying its and 
his witnesses, subpœnas, cost of service, and attendance; the re- 
maining cost, including stenographer's allowance and court cost, to 
be divided equîilly. 
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THE LOUIS DOLIVE, 

(District Court, E. D. Louisiana. July 19, 1916.) 

No. 14569. 

1. Maritime Liens ®=5G(j — Rioiii to Lien— Diligence. 

Due diligence in ascertaining the authority of one ordering supplies for 
a vessel, whlch is neeessary before a maritime lien can be seeured on 
the vessel, Is largely a question of fact depending on the particular clrcum- 
stances of each case. 

[Ed. Note.— For other cases, see Maritime Liens, Cent. Dig. § 104 ; Dec. 
Dlg. <©=î66.] 

2. Mabitime Liens <g=>30— Right to Lien— Diligence. 

One furnlshing supplies on the order of the person In charge of a vessel 
and seeking a maritime lien therefor is not absolved from ail inquiry In 
every case by want of notice as to the authority of such person. 

[Ed. Note.— For other cases, see Maritime Liens, Cent. Dig. §§ 37, 38; 
Dec. Dig. ®=30.] 

3. Maritime Liens <S=330 — Right to Lien— Diligence. 

The owner of a vessel before charter had dealiugs vrith claimant, sup- 
plies belng charged directly to the vessel, and blUs being paid by the 
owner. After the charterer took possession of the vessel, supplies were 
ordered by the captain of the vessel, who vras known to claimant, and 
for some time they were paid for promptly. The owner did not notlfy 
claimant that the vessel had been chartered. Held, that the claimant in 
furnlshing neeessary supplies and charging them to the vessel was not 
gullty of lack of due diligence, and so was entltled to a maritime lien 
agalnst the vessel, for the owner might reasonably hâve informed claimant 
of the charter party. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dlg. §§ 37, 38; 
Dec. Dlg. <S=330.] 

4. Makitime Liens <g=330 — -RiGni to Lien — Diligence. 

Before the chartering of a vessel, the manager of the corporate owner 
had occasionally ordered coal for her from claimant ; but claimant knew 
the boat burned wood as well as coal and usually obtained her fuel at an- 
other place. After the vessel was chartered, the président of the corporate 
charterer made arrangements wlth claimant to furnish coal to the vessel, 
the coal being dellvered in an entirely différent manner. Claimant made 
no inquiry as to the authority of the président of the charterer to Impose 
liens on the vessel, and the coal was used for the purpose of enabllng 
the vessel to œake round trips across the lake in whlch it plied. Held, 
that claimant did not use sufllelent diligence, particularly In vlew of the 
fact that the coal was not ordered by the master, and so was not en- 
tltled to a maritime lien. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dlg. §§ 37, 88; 
Dec. Dig. (©==30.] 

5. Maritime Liens <g=>65 — Rigut to — Evidence. 

Where no évidence was offered in support of a clalm for maritime lien, 
the llbel wlU be denled. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 103 ; Dec. 
Dlg. ®=365.] 

C. Maritime Liens ®:3>G2 — Enporcemeni' — Parties — Pétition. 

lu a proceeding to enforce maritime liens on a vessel which had been 
chartered, where the owner intervened claiming the vessel, the court might 

^=3 For other cases see same topic & KEY-NUMBBR la ail Key-Numbered Digesta & Indexes 
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in its discrétion allow the owner to flle a pétition against fhe charterer to 
obtain relmbursement for any lien perfected against the vessel. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 100; Dec. 
Dig. ©=562.] 

7. Shipping ©=550— Oiiabteb Pakties — Right of Ciiarteeer. 

The charterer did not pay for neeessary supplies furnished a vessel and 
a lien was obtained against it. The charter party provided that the char- 
terer should make repairs on the vessel and should be reimbursed out of 
the money due on the charter party. The charterer retalned sufBclent to 
reimburse itself for the repairs contemplated. Hcld, that the owner was 
in sueh case entitled to relmbursement to the aniount of the liens. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 150-155; Dec. 
Dig. ®=350.] 

8. llABiTiME Liens <S=>56 — Enfokcement — Parties. 

Where, in a proceeding to enforce maritime liens on a vessel, the owner 
Intervened claimlng the vessel and then filed a pétition against the cor- 
porate charterer, the owner cannot in that proceeding set up the defective 
incorporation of the charterer and try out the question of the llability oî 
stockholders of the charterer. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 95; Dec. 
Dig. <ê=»56.] 

In Admiralty. Libel by the Kittredge-Waters Supply Company 
against the steamer Louis DoHve, in which the Robert P. Hyams Coal 
Company, Limited, and others, intervened; the vessel being claimed 
by the St. Tammany Steamship Company as owner, which filed a péti- 
tion against the charterer. Decrees sustaining the lien of libelant and 
the pétition of the claimant owner. 

John D. Grâce, of New Orléans, La., for libelant. 

Rice & Montgomery, of New Orléans, La., for claimants. 

Jas. E. Zunts, of New Orléans, La., for intervener Robt. P. Hyams 
Coal Co. and others. 

Buck, Walshe & Buck, of New Orléans, La., for intervener Ten- 
nessee Coal, Iron & Ry. Co. 

John Dymond, Jr., and A. Giffen Levy, both of New Orléans, La., 
for intervener Pineland Realty Co. 

Grant & Grant and Eraste Vidrine, ail of New Orléans, La., for 
Lancaster and others. 

POSTER, District Judge. In this case the Kittredge-Waters Supply 
Company filed a libel against the steamer Louis Dolive to recover for 
supphes furnished, and other materialmen intervened, to wit, Robert P. 
Hyams Coal Company, Limited, Tennessee Coal, Iron & Railroad Com- 
pany, Carpenter & Hillman, and Pine Lands Realty Company. The ves- 
sel was seized, but was claimed by the St. Tammany Steamship Compa- 
ny as owner. The owner answered the libel and intervening libels and 
denied that any maritime liens existed on the vessel, on the ground that, 
at the time the supphes were furnished, the vessel was being operated 
under a charter by the Mandeville Steamboat Company, Limited, and 
the charterer was not authorized to create liens on the boat. The 
owner also filed a pétition against the charterer and several of its 
officers and stockholders, to wit, William B. Lancaster, John E. John- 

Ê=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digeats & Indexes 
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son, and Earnest J. Bagur, calling them in warranty and praying for 
judgment over against them for any amounts adjudged to be liens 
on the vessel. The charterer and the individuals named excepted to 
the regularity of the proceeding on the ground that a suit in personam 
could not be cumulated with an action in rem. Thèse exceptions were 
overruled. 211 Fed. 783. Answers to the pétitions were filed set- 
ting up the unseaworthiness of the vessel when delivered to the char- 
terer, the expenditure of an amount for her repair exceeding the total 
of the claims against the vessel as an offset, and other défenses Per- 
sonal to the individuals. Thèse various and somewhat complicated 
issues were ref erred to a commissioner to take the proof ; but he 
submitted no report, and the matter was finally argued in open court 
on the pleadings and the évidence taken before the commissioner. The 
facts will appear in the course of the opinion. 

The Louis Dolive, a side-wheel steamer, was owned by the St. Tam- 
many Steamship Company, a Louisiana corporation, and was operated 
by it for some time on Lake Pontchartrain and its tribu tr ries between 
New Orléans and other points in Louisiana. On November 1, 1911, 
it chartered the boat to the Mandeville Steamboat Company, another 
Louisiana corporation ; her use being restricted to the ;ame waters. 
The transfer of the vessel was complète. The charterer appointed 
a master and crew and agreed to return the boat in good order, free 
from ail liens and incumbrances. Tlie charter was for two months 
with the right to extend for ten months, and this was availed of by 
the charterer. Whether any liens were acquired on the boat dépends 
on the Act of ^June 23, 191Ô, c. 373, 36 Stat. 604 (Comp. St. 1913, §§ 
7783-7787). The act créâtes a lien on foreign and domestic ships 
for necessaries furnished upon the order of the owner or of any per- 
son lawfully in possession, including a charterer or an owner pro hac 
vice, but with the proviso that no lien will arise if the furnisher knew, 
or by the exercise of reasonable diligence could bave ascertained, that 
because of the terms of the charter party the person ordering the nec- 
essaries was without authority to bind the vessel. In this case, by 
the terms of the charter party the charterer was without authority to 
bind the vessel, but was lawfully in possession as owner pro hac vice. 
Therefore the question as to whether the materialmen used due dil- 
igence is of paramount importance. 

Claim of Kittredge-Waters Supply Company. 

[1-3] With regard to this claim, it appears that the Louis Dolive 
had been dealing with the claimant prior to the charter. Supplies 
were charged directly to the vessel, and the bills were usually promptl) 
paid by the owner. When the charterer took charge of the vessei, 
she continued to deal with the claimant, charges were made as before, 
and the bills were paid promptly for a while. When the supplies form 
ing the basis of the claim were delivered, Capt. Badeau, who had for 
merly commanded the Dolive on the appointment of the owner, was 
in command. Ail of the supplies were ordered by him, or by the 
chief engineer or other members of the crew with his express au- 
thorization. When the account was not paid with the usual prompt 
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ness, the secretary and crédit man o£ the claimant looked in the news- 
paper for the advertisement of the vessel and discovered that the 
agent was Earnest J. Bagur, who was secretary of the charterer. The 
advertisement is not in évidence, and it does not appear that it con- 
veyed notice that the Dolive was being operated by virtue of a charter, 
and furthermore, ail, or nearly ail, of the supplies had been furnished 
at that time. When Capt. Badeau ordered the supplies, the claimant 
made no inquiry of him as to whom he was employed by, and he said 
nothing at «dl on the subject. The suppUes were necessary and were 
used on the boat. They consisted mainly of articles for the engine 
room, with the exception of a considérable number of bolts and stir- 
rups that were used to permanently repair one of the paddle wheels- 
One or two other captains had preceded Capt. Badeau, but it is shown 
captains on Lake Pontchartrain frequently change vessels, and ail of 
them were well known to the claimant, and no questions ever arose 
as to the payment of bills contracted by them for the vessel. It would 
be impracticable for the owner of a vessel chartering her to another 
to give spécial notice to every one from whom the charterer might 
be expected to buy supplies, but it would be an easy matter for him 
to give notice in some form to those that he formerly had regularly 
dealt with. Due diligence is mainly a question of fact depending on 
the particular circumstances of each case. A materialman is not ab- 
~olved from ail inquiry in every case by want of notice as to the au- 
thority of the person in charge of the vessel. For instance, he is al- 
ways put upon inquiry as to the necessity for the supplies. The Grape- 
shot, 9 Wall. 129, 19"^ L. Ed. 651. But in this case the boat had been 
dealing with this claimant before her charter and the supplies were 
ordered by the captain, who had formerly been employed by the owner- 
The boat was running in the same trade, there was nothing to put 
claimant on notice of the changed condition of her opération, and the 
vessel's dealings might well hâve been considered a continuance of 
the old account. Except as to the necessity for the supplies, claimant 
was not required to make inquiry as to the authority of the captain 
to order them. As the supplies were in fact necessary, the failure ta 
inquire as to this feature is immaterial. Under ail the circumstances^ 
claimant has not been guilty of a lack of due diligence. The supplies 
were necessary, were ordered by the captain, and were of benefit to- 
the owner. The vessel was impliedly hypothecated, and the lien will 
be allowed. The George Dumois, 68 Fed. 926, 15 C. C. A. 675; The 
Malola (D. C.) 214 Fed. 308; The City of Milford (D. C.) 199 Fed. 
956; The lola (D. C.) 189 Fed. 972. 

Claim of Robert P. Hyams Coal Company. 

[4] With regard to this claim, it appears that, prior to the char- 
tering of the DoHve, Thomas Ellis, manager of the St. Tammany 
Steamship Company, the owner of ,the boat, had occasionally ordered 
coal for her from claimant ; but claimant knew the boat burned wood 
as well as coal and that she usually got her fuel at Mandeville, L,a. 
AU of the coal ordered by Ellis was delivered in wagons directly to 
the boat. About a year after the last order from the owner, W. B, 
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Lancaster, président of the Mandeville Steamboat Company, made 
arrangements with the claimant to supply the Dolive with coal. W. 
P. Hyams, président of the claimant, testifies that he sold the coal 
to Lancaster and looked to him for payment; that he made no in- 
quiries as to who was running the boat, or by what authority Lan- 
caster ordered coal on her falth and crédit; that he never makes 
any investigation in any case before delivering coal to a vessel, but 
always looks to the vessel. Claimant sold and delivered quite a con- 
sidérable amount of coal, charging it in each instance to the boat, 
and, except for the last five carloads, it was ail paid for; the bills 
being presented and paid at Lancaster's office. Lancaster was prin- 
cipally engaged in the real estate business, and claimant knew this, 
The coal was delivered to the railroad company and transported to 
Spanish Fort, a suburb of New Orléans on Lake Pontchartrain, and 
there dumped into a bin, and the vessel coaled from this bin. Oc- 
casionally the captain of the vessel would téléphone to the claimant 
for the delivery of the coal, but it cannot be considered thé captain 
ordered any of the coal, and it is not shown that the captain had 
anything whatever to do with the coal in controversy hère. It is 
shown that the Dolive during the term of the charter got coal no- 
where but at Spanish Fort, but it is not shown that ail the coal 
dumped in the bin was in fact used on the Dolive. The Dolive was 
making short daily trips from her home port to Mandeville directly 
across Lake Pontchartrain. She required five or six tons of coal for 
the round trip, worth not over $20; but the claim was allowed to 
accumulate until it reached over $630. Such an amount of coal was 
not needed to préserve the vessel or to enable her to complète a voy- 
age and was of no benefit to the owner of the boat. In my opinion 
any one opening a new running account with a steamboat, especially 
in her home port and when her supplies are not ordered by her captain, 
is charged with the duty of at least inquiring as to the authority of 
the person ordering the supplies to bind the vessel, if he intends to 
rely upon the crédit of the vessel for payment. This claimant could 
not hâve considered, and in fact did not consider, that the account 
was a continuing one with the owner. Had it made the least in- 
quiry, it would hâve discovered the terms of the charter party. Mère 
belief, in good faith, that one has a lien on a vessel for supplies 
furnished, does not create a lien. 

Under the circumstances, I do not consider claimant has used due 
diligence. The lien will be denied and the intervening libel will 
be dismissed without préjudice. The Eurêka (D. C.) 209 Fed. 373; 
The lola (D. C.) 189 Fed. 972; The Kate, 164 U. S. 458, 17 Sup. 
Ct. 135, 41 L. Ed. 512; The Valencia, 166 U. S. 264, 17 Sup. Ct. 
323, 41 L. Ed. 710. 

Claims of the Tennessee Coal, Iron & Railroad Company, and 
Carpenter & Hillman. 

Thèse claims are in exactly the same condition as the Hyams claim 
with regard to the delivery of the coal and the failure to make the 
least inquiries. Furthermore, neither of thèse claimants came in con- 
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tact even with the charterer, as the coal was ordered from them by 
Hughes, a broker, and no attempt bas been made to show his au- 
thority. 

Liens will therefore be denied, and the intervening libels will be 
dismissed without préjudice. 

Claim of the Pine Lands Realty Company. 

[5] No évidence whatever bas been offered to support this clafm. 
It will therefore be denied, and the intervening libel dismissed with- 
out préjudice. 

[B] With regard to the issues as between the St. Tammany Steam- 
ship Company and the Mandeville Steamboat Company, my atten- 
tion bas been called to the récent case of the Wilhelmina, 232 Fed. 

430, C. C. A. , on the question of the propriety of rendering 

judgment over against the charterer in thèse proceedings on the 
pétition calling it in warranty. To that case might be added The 
Ruth, 186 Fed. ^7, 108 C. C. A. 199. Both cases uphold the dis- 
crétion of the court in allowing a pétition calling a charterer in war- 
ranty and are not in conflict with other cases on the same subject. 
I see no occasion to change the views expressed when overruling the 
exception to the pétition. The Louis Dolive (D. C.) 211 Fed. 783. 
And in this regard see The Planet Venus (D. C.) 113 Fed. 388 ; Evans 
V. New York & P. S. S. Co. (D. C.) 163 Fed. 407; and O'Keefe v. 
Staples Coal Company (D. C.) 201 Fed. 133. 

[7] As to the offset claimed, it appears that the charterer made 
considérable repairs to the Dolive. It is clear, however, that thèse 
were agreed to be made by the charterer, except as to a small propor- 
tion of same. As to this proportion to be paid for by the owner, it 
was agreed that the cost should be deducted from the charter money, 
and it appears that the charterer bas retained more than sufficient to 
reimburse itself. The charter also sets up a partnership agreement 
with the owner, but the proof is that the agreement was with a Mr. 
Clay Riggs personally, and not with the owner. Furthermore, Riggs 
was not authorized to bind the owner. 

[8] The owner bas endeavored to inject into the case questions 
concerning the legality vel non of the incorporation of the Mandeville 
Steamboat Company and is seeking personal judgment against Lan- 
caster and the other stockholders named, on the theory that the con- 
cern is a partnership and not a corporation. To go into thèse ques- 
tions would complicate the case to an extent not contemplated by the 
permission to call the charterer in warranty. If there is any per- 
sonal liability on the stockholders of the charterer to the owner, 
it arises from the law of Louisiana, and not from the contract be- 
tween the parties. I considered it proper to permit the cumulation 
of an action in personam by the owner against the charterer with 
the action in rem by the materialmen against the vessel, as the lia- 
bility was priniarily that of the charterer ; but the line must be drawn 
somewhere. 

The St. Tammany Steamship Company will bave judgment over 
against the Mandeville Steamboat Company for the amount allowed 
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the Kittredge-Waters Supply Company. As against the individuals 
named, the pétition will be dismissed without préjudice. 

Decrees may be drawn in accordance with the above, costs to 
follow the decrees, and, unless apportioned by agreement, may be 
taxed on motion. 
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(District Court, N. D. Ohlo, W. D, October 12, 1916.) 

No. 2524. 

1. Aluens <©=>71ï,4, New, vol. 7 Key-No. Séries— Natuealization — CoNSTBtro- 

TiON OF Statuts. 

As the laws of the United States afford rery reasonable terms of ad- 
mission to cltlzenship, doubts as to whether an alien has performed the 
conditions précèdent required by statute should be resolved in favor of 
the govemment. 

2. ALIENS <S=62 CiTIZKNBHIP RESIDENCE "ReSIDED CoNTINUOCSLT." 

An allen who, after 8 years' résidence In the United States and décla- 
ration of his Intention to become a citizen, returned to the country of hls 
nativity, remalning there over 2% years, during which time he married. 
Afler his return to the United States, and 5 years after making déclara- 
tion of intention, the alien applied for naturallzation, having spent about 
one-half of the 5-year period in the country of his nativity. Held, that 
under Act June 29, 1906, c. 3592, § 4(4), 34 Stat. 596 (Comp. St. 1913, | 
4352[4]), requiring an alien to hâve reslded continuously withln the 
United States for 5 years immediately preceding his pétition for final 
papers, the alien was not entitled to admission to citizenship, although the 
term "resided continuously" does not necessarily preclude any departure 
from the United States; the pui'pose of the résidence requirement being 
to enable the alien to acqualnt himself 'with the language and customs of 
the country of his adoption. 

[Ed. Note.— For other cases, see Allens, Cent. Dig. i§ 123-125; Dec. Dig. 
«=»62. 

For other définitions, see Words and Phrases, Second Séries, Eesided 
Continuously.] 

8. Aliens <ê=62 — Citizenship — "Kesided." 

Under Act June 29, 1906, c. 3592, § 4 (4), 34 Stat. 596 (Comp. St. 1913, § 
4352 [4]) requiring an allen to hâve reslded wlthin the United States 
for flve years immediately preceding his pétition for final papers, the term 
"resided" means "lived." 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 123-125; Dec. 
Dig. ig=362. 

For other définitions, see Words and Phrases, First and Second Séries, 
Réside.] 

i, Aliens <g=»71%, New, voL 7 Key-No. Séries — Natuealization — Attack on 

CjKBTIFICAT£ 

Under Act June 29, 1906, S 15 (Comp. St. 1913, { 4374), providing for 
cancellation of certiflcate fraudulently or illegally procured, the naturallza- 
tion certificate of an allen may be attaclied where he had not complied 
■with the requirement of 5 years' continuons résidence in the United States 
before pétition for final papers, even though he made a candid disclosure 
of the facts to the court granting the certificate. 

A=3For otbar cases ses same toplc & KET-NUMBER In aU Key-Numbered Diges^ts & Indexes 
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6. Alibns «=9.71%, New, yol. 7 Key-No. Séries — ^Natuealizatiok — ^Attack on 
Cebtificaii!. 

As the State court issuing a certificate of naturalizatlon receiveâ Its 
authority from act of 1906, a certificate Issued by such state court may be 
attacked In the fédéral District Court on the ground that the requlre- 
inents of résidence had not been met, and the attack cannot be defeated 
on the ground tbat the state court had exclusive Jurisdiction, and that Its 
judgment was not revlewable. 

Proceedings by the United States against Joseph Max Griminger, 
to cancel a certificate of naturalizatlon. Demurrer to pétition over- 
ruled. 

E. S. Wertz, U. S. Atty., of Cleveland, Ohio, and John S. Pratt, 
Asst. U. S. Atty., of Toledo, Ohio, 

A. H. Miller, of Toledo, Ohio, for défendant 

KILIylTS, District Judge. [1,2] Joseph Max Griminger came to 
the United States in 1902, as an emigrant from Austria-Hungary. In 
September, 1910, he declared his intention to become a citizen of the 
United States. In July, 1911, he went back to Austria on a visit, ex- 
pressing his intention of returning to the United States as his place 
of résidence. In Austria he married, and a child was there born to 
him, which facts are his explanation for his détention in that country 
for at least 2 years and 5 months, or until some time in December, 
1913. In October, 1915, he appeared before the common pleas court 
of Lucas county, Ohio, as an applicant for naturalization, and was 
admitted to citizenship, although the fact transpired that during the 
5 years immediately preceding the filing of his pétition for admission 
he had spent thèse 2 years and 5 months continuously in Austria. By 
the familiar terms of the statute (Comp. St. 1913, § 4352 [4]) he could 
be legally admitted to citizenship in this country only when it appeared 
as a jurisdictional fact to the court admitting him that he had "resided 
continuously" within the United States for a period of 5 years im- 
mediately preceding the filing of his pétition for final papers. By the 
act of June, 1906, this court is given jurisdiction, on the application 
of the District Attorney, to inquire into the naturalization proceedings 
of any court having jurisdiction of the subject-matter in any spécifie 
instance, with a view of canceling the certificate if it should appear 
to this court that such certificate had "been fraudulently or illegally 
procured." Such an inquiry is the one now entertained by the court, 
and the concrète question is whether one who has, of his own choice, 
been continuously without the United States for nearly half of the 
S-year period may be said to hâve "resided continuously" within the 
United States during that period. In our judgment the question prac- 
tically answers itself, and we feel that if there were any doubt upon 
the matter, that doubt should be resolved in favor of the govemment, 
both on principle and because of the authority of United States v. 
Cantini, 212 Fed. 925, 129 C. C. A. 445. The laws of the United 
States offer very fair and reasonable terms of admission to citizen- 
ship. No one ought to be heard to say that Congress imposed too long 

«=9For other cases sm same toplt A KBT-NUMBBR iD ail Kejr-Numtwred Dlgesta & Indexe* 
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a time for an apprenticeship by fixing a 5-year period of continuous 
résidence in whic.h the applicant might get into the atmosphère of our 
institutions and acquire or absorb characteristics valuable to our coni- 
munity. Fixing a period of probation is undoubtedly to secure some 
measure of préparation for the duties incumbent on a citizen. That is 
clearly the spirit of the requirement as gathered from other provisions 
of the naturaHzation statute, which require a showing of certain pro- 
ficiency in the use of our language and in the knowledge of our insti- 
tutions. Of course, we agrée with other courts that the words "resided 
continuously" must not be taken with exact literalness. There should 
be no interprétation that would cause any temporary interruption of a 
social or business character to be fatal to the applicant's right to a cer- 
tificate. But the line must be drawn somewhere. If the applicant 
chooses to leave the United States during the 5-year period, it is for 
him to see that that breakîng of the exact continuity of his rési- 
dence hère is not carried to such an extrême as to substantially inter- 
rupt the influences of American résidence in the formation of his 
character as an American citizen. As was said in the Cantini Case, 
whether he continuously resided in this country or not is a question 
of fact which is not determinable altogether by the applicant's insistence 
as to what his intention was during his absence. Both the character 
and extent of that absence are factors which may hâve greater potency 
than any évidence of the applicant's mental attitude occupied at the 
time he departed from this country or during his absence, whether 
testified to by himself or any one else. We are clear that a line must 
be drawn against any continuous absence abroad which substantiall)^ 
interrupts the continuity of résidence in this country. If it may be 
said that one may départ from this country on a visit, after leaving 
assurances with his f riends and employers that he intends to come back, 
and remain continuously absent of his own choice for a period of 2 
years and 5 months and still be considered to hâve been continuously 
a résident of the United States for a period of 5 years covering that 
absence, we see no legitimate reason why he could not hâve stayed 
away 3 years or 4 years under the same circumstances without losing 
his right to naturaHzation. 

[3] The terms "domicile" and "résidence" hâve sometimes the same 
meaning and often distinctive significations. Often neither is con- 
sidered to involve the matter of bodily présence. It is unprofitable to 
discuss the numerous authorities from which but one clear rule is 
to be deduced, namely, that the particular meaning of either is to be 
broadened or narrowed to give reasonable efïect to the purpose and 
spirit of the act in which it is used. In the statute under considération 
hère, looking to the évident function of the requirement of a definite 
period of résidence, we feel that the word "resided" has the meaning 
of "lived" ; that the applicant must be seen to hâve been a "résident" 
in the sensé of "inhabitant" of , and bodily présent in the United States 
continuously for 5 years immediately preceding application for final 
papers. Such an interprétation afifords opportunity for departures 
and limited absences from the country for social or business reasons, 
while at the same time leaving none for a substantial interruption of 
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that continuity of inhabitancy necessary to secure the effect of the 
provision. If, on the other hand, we allow the expression to hâve a 
constructive signification; if we may say that an applicant has, 
constructively, "resided continuously" within the United States for the 
defined period, when, in fact, a substantial portion of that time has 
been continuously spent abroad, although the absence is accompanied 
by a continued and fixed intention to return at an indefinite period for 
permanent résidence in the United States, the court so interpreting 
the meaning of the expression is clearly thwarting the only purpose 
in providing a probationary period which we are able to see was in 
the mind of Congress. 

Cantini's Case was under circumstanc.es almost parallel with those 
of the case at bar. Like Griminger, he went back to the old country 
to visit, fell in love with a girl there, married her, and had a child 
born to him. The only substantial différence between the two sets 
of circumstances is that Cantini got back to the United States in less 
than 2 years or about 6 months sooner than did Griminger. The Third 
Circuit Court of Appeals held, as a question of fact, applying thèse 
circumstances, that Cantini had not resided continuously in the United 
States for 5 years prior to his application. We feel that this décision 
should be followed. If that décision is right, of course Griminger's 
Case is less entitled to a différent conclusion. 

[4] It is urged that it is only in cases where a certificate was fraud- 
ulently or illegally procured that this court has power to cancel it, and 
that neither élément obtained in this case, because the state court pos- 
sessed ail the facts. Griminger's certificate was not fraudulently pro- 
cured, because he frankly told the court the circumstances. Was it 
illegally procured? The requisite of 5 years' continuons résidence is 
jurisdictional. If it were not proven, the certificate could not be said 
to hâve been legally procured. 

[5] It is also urged that the court of common pleas had exclusive 
jurisdiction of this case, that its judgment is not reviewable, and that 
that judgment is entitled to full faith and crédit. The act of 1906 un- 
der which this application for cancellation is brought has been held 
by the Suprême Court of the United States to be constitutional. Its 
purpose and its terms are broad enough to give this court jurisdiction 
to review, in a proper case, the circumstances attending naturalization 
in any court having jurisdiction of the subject-matter. The jurisdic- 
tion of the court of common pleas to hear the application at ail is by 
favor of the législation which gave this court the right to inquire into 
its action through cancellation proceedings. In Cantini's Case, as 
heard by the District Court, 199 Fed. 857, on page 858, Judge Orr 
discusses the relationship which the court entered for cancellation pur- 
poses sustains to the court whose certificate is under question, and 
finds that the doctrine of finality which ordinarily would protect the 
judgment of the court of common pleas does not apply in face of the 
act of 1906. It is not necessary for us to détermine whether we sit 
as a reviewing court, a court of error or appeal. It is sufficient to note 
that Congress, which conferred jurisdiction upon the state court, lim- 
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ited the finality of that jurisdiction by a provision which authorizes 
this court to entertain cancellation proceedings. 

Our conclusion is that the demurrer to the pétition should be over- 
ruled. 



THOM V. CITY OF SOUTH AMBOY, N. J, 
(District Court, D. New Jersey. September 27, 1916.) 

1. Navigable Waters <S=»26(3) — Harboks — Obstructions — Burden of Pboof. 

On a libel against a municlpality, whleh had laid a large sewer pipe on 
tlie bed of a bay. which, it was claimed, eaused the destruction of libel- 
aut's vGssel. the municlpality has the burden of justlfying the laying of 
the pipe in the harbor, and of showing that the pipe was wlthin the then 
established harbor Unes. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 152- 
166 ; Dec. Dig. cS=j26(3).] 

2. Navigable Waters <g=»19 — Harbobs — Obstructions. 

A municlpality, wlthout authority, laid a sewer pipe on the bed of a 
bày about 314 feet distant from a pier or dock. It was customary for 
boats to anchor in the bay, and during an unusual storm llbelant's power 
boat was driven from its moorings toward the dock, and wedged between 
the pipe and the dock. As so wedged, the boat was destroyed by the 
poundlng of tlie sea, althougli, had It not been caught, it might hâve been 
saved. Held, that the municlpality was liable for the loss of the boat, 
having improperly obstructed navigable waters. 

[Ed. Note. — Por other cases, see Navigable Waters, Cent. Dig. §§ 59-63, 1 
67-72 ; Dec. Dig. <g=>19.] 

In Admiralty. Libel by John C. Thom against the City of South 
Amboy, N. J. On final hearing. Decree for libelant. 

Hyland & Zabriskie, of New York City, for libelant. 
Francis P. Coan, of South Amboy, N. J., for respondent. 

HAIGHT, District Judge. During the year 1910, or thereabouts, 
the city of South Amboy laid a sewer pipe, about two feet in di- 
ameter, from the foot of Henry street in that city out into the Rari- 
tan Bay, one of the navigable waters of the United States. For almost 
its entire length the pipe was laid parallel to and about 3^2 feet dis- 
tant from a pier or dock, which had been theretofore erected by the 
city. The pipe was not buried in the bed of the bay, but merely 
rested on the bottom, and consequently protruded up into the water 
a distance practically equal to its diameter. At high tide nearly ail 
of the pipe was submerged, but the amount under water at low tide 
depended, very largely, upon the direction of the wind and the con- 
dition of the weather. It had been the custom for many years for 
owners of small boats and vessels to anchor them in and about the 
bay near where the pier and pipe were located. The libelant owned 
a small power boat, and had for some time so moored it to a buoy, 
which was fastened to an anchor imbedded in the bay, at a point 
distant about 500 feet southeasterly from the pipe and dock. There 
is no question but that the boat was properly and securely anchored, 

@=3For other cases see same tapie & KEY-NUMBEB In ail Key-Numbered Dlgeats & Indexei 
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and in a manner to resist any usual storm and stress of weather. How- 
ever, on the 2d day of August, 1915, a violent storm arose, which 
caused the libelant's vessel to break from her moorings and to drift 
on and over the sewer pipe. She became vvedged between the pipe 
and the pilings on which the dock was built, so that one side of the 
huU rested upon the pipe, at a point where there was a protruding 
joint made by the connection of two of the pipe sections. In a very 
short time, owing to the roughness of the water and the conséquent 
pounding of the boat on the joint, a hole was stove in her bottom. 
She thereupon quickly filled with water, and ail efforts to extricate her 
from the dangerous position in which she had become lodged were 
unavailing. During the night she broke up and became a total wreck. 
The évidence leaves no doubt that, if she had not become so wedged 
between the pipe and the pilings of the dock, she could hâve readily 
been saved with very little, if any, damage. 

[1] Admittedly, if authority from the Secretary of War, was 
necessary, ttnder section 10 of the Act of March 3, 1899 (30 Stat. 
1151, c. 425 [Comp. St. 1913, § 9910]), to lay the pipe either in the 
place or in the manner in which it was laid, none was ever procured, 
if, indeed, it could hâve been, as likewise there is no évidence that 
any such authority was given by the state of New Jersey. Also, if 
it is of any materiality, which I do not think it is, I must hold that 
there is no évidence that the pipe was located within the then es- 
tablished harbor lines ; the évidence attempted to be offered on that 
point being clearly hearsay and inadmissible. The burden of estab- 
lishing thèse facts was, I think, on the respondent. Penn. Ry. Co. 
v. Baltimore & N. Y. Ry. Co. (C. C.) 37 Fed. 129. I do not décide, 
because it is unnecessary to do so in this case, that, even if the pipe 
had been located pursuant to either or both of the before-mentioned 
authorities, respondent would thereby be relieved from liability to 
answer for an injury to a vessel of a private individual lawfuUy using 
the waters of the bay, due to the location of the pipe. Jt was not 
necessary that the pipe be laid as it was; in fact, it could readily 
hâve been sunk in the bed of the bay, or placed under the pier, so 
as to in no way interfère with the unobstructed use of the bay for 
navigation. 

The pipe, theref ore, by reason of its location in navigable wa- 
ters constituted an unlawful obstruction to navigation, and undoubt- 
edly the respondent would hâve been liable for any damages sustained 
by one whose boat, while being properly navigated, came in contact 
with it, provided that due and proper warning had not been given 
of its existence and location. The Steam Dredge No. 6 (D. C.) 222 
Fed. 576, 579; North American Dredging Co. v. Pacific Mail S. S. 
Co., 185 Fed. 698, 107 C. C. A. 620 (C. C. A. 9th Cir.); Omslaer 
v. Philadelphia Co. (D. C.) 31 Fed. 354; Blanchard v. Western Union 
Telegraph Co., 60 N. Y. 510. 

[2] The above cases are not cited to support the gênerai proposi- 
tion regarding liability for injuries sustained by reason of obstructions 
in navigable waters (although they do), because it is so well settled 
as to need no citation of authorities; but they are cited as merely 
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Hlustrative of instances where obstructions of a similar nature hâve 
bcen he!d or considérée! to impose liability upon those responsible for 
tlieir existence. Under the circumstances of this case, no warning 
would hâve prevented the injury which the boat sustained, so that this 
feature may be ehminated from considération. The question then 
to be decided Is whether one who has placed a pipe in navigable 
waters, which constitutes an unlawful obstruction to navigation, is 
liable to another whose vessel, when adrift without fault of the 
owfner, is injured by reason of the obstruction. The case, so far 
as industrious and learned counsel hâve been able to enhghten me, 
is in that aspect one of novel impression, and although its décision 
is not altogether free from difhculty, I think it is governed by the 
gênerai principle before stated. If in this case the location of the 
pipe can be said to be the proximate cause, within the meaning of 
the law, of the injury to the vessel, I can see no différence in prin- 
ciple between this and a case whevt a vessel, being properly navi- 
gated, is injured by collision with a pipe. In either case it is the 
placing of the obstruction in navigable waters which causes the 
injury, and the unlawfulness of the obstruction is the basis of lia- 
bility. If it could be said that the obstruction was for any reason 
lawful, and that failure to give warning of its existence would be 
the real cause of liability in the supposed case, it may, with equal 
force, be said that the failure to properly guard the obstruction in 
the présent case would be the ground of liability. 

It is necessary, therefore, to détermine whether the proximate cause 
of the injury was the respondent's act in laying the pipe as it did. 
It was certainly the efficient cause, because without it the injury 
would not hâve happened; and I think the injury was one which, 
in the light of attending circumstances, ought reasonably to hâve been 
foreseen as likely to occur. The respondent was charged with knowl- 
edge that it was the custom to moor boats roundabout where libelant 
moored his, and that it was entirely lawful to do so ; that storms f re- 
quently occur of such violence as to tear any boat, situated as they 
were and had been for years, from its moorings; that certain winds 
and tides would necessarily cause a boat, so torn loose, to drift to- 
wards the pipe and the pier ; that, if the water were of the proper 
depth to carry the boat over the pipe, its progress would be arrested 
and the boat held, as by a vise, between the dock and the pipe; and 
that in a storm of sufficient violence a boat thus caught would be 
injured, by pounding against a protruding joint of an iron pipe, to 
such an extent that in ail likelihood she would sink. The injury 
was, therefore, the proximate cause of the respondent's act, and one 
which ought reasonably to hâve been foreseen as likely to occur. 

As respondent, under the décision of the Suprême Court in Work- 
man v. New York City, 179 U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 
314, is unable in admiralty to avail itself of the immunity granted 
by the laws of New Jersey to municipal corporations from respond- 
ing for injuries caused to others in the performance of government- 
al duties (if the act of building this sewer cornes within such exemp- 
tion, which I do not attempt to décide), it foUows that the respondent 
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is liable for the damage which the libelant suffered. The vessel was 
a total loss, and, under the évidence, I must find that her value was 
not less than $500, the amount claimed in the libel. 

The libelant is therefore entitled to a decree for $500, with costs. 



In re HAMIL. 

(District Court, W. D. New York. June 14, 1916.) 

1. Sales <S=»474(2)— Conditionai, Sales — Validity. 

Unrecorded contracts for eonditional sale of goods and chattels where 
title is reserved in the seller are not void in New York as against ereditors, 
Personal Property Law N. Y. (Consol. Laws, e. 41) § 62, making such con- 
tracts, unless flled as requlred, void only as against subséquent purchasers, 
pledgees, or mortgagees in good faith. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. § 1397; Dec. Dig. 
<S=474(2).] 

2. Banketjptcy <S=3l40(l) — Texjstee — Eight of. 

A trustée in bankruptcy, though representlng gênerai creditors, occupies 
no différent position with respect to a eonditional sale than the banUrupt 
would hâve occupied had not bankruptcy intervened, and he cannot dls- 
turb the effect of a eonditional sale to the bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199; 
Dec. Dig. <S=»140(1).] 

3. Bankruptcy i®=»140(l)— Conditional Sales — Validity. 

Claimant sold plows to the bankrupt under an agreement that they should 
be paid for by notes, but that title and ownership should remaln in claim- 
ant until the whole purchase priée was fuUy paid. The contract also 
provided that in case of death, failure, insolvency, loss by flre, or the 
bankrupt's disposai of his business, ail obligations arising under the con- 
tract should become due and payable at once. Beld, that as the contract 
prevented resale of the plows by the bankrupt until payment, the réserva- 
tion of title was not fraudulent, and on bankruptcy, the plows not havlng 
been paid for, claimant was entitled to them as against the bankrupt's 
trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199; 
Dec. Dig. <S=»140(1).] 

In Bankruptcy. In the matter of the bankruptcy of William W. 
Hamil. Claim by the John Deere Plow Company of Syracuse. On 
review of décision of spécial master, denying the claim. Décision 
reversed. 

Costello, Burden, Cooney & Walters, of Syracuse, N. Y., for peti- 
tioner. 

Louis B. Shay, of Brockport, N. Y., for trustée. 

HAZEL, District Judge. The stipulation of facts filed herein, in so 
far as material, shows that on November 13, 1913, the bankrupt agreed 
in writing that certain plows and other articles purchased by him 
from the petitioning creditor, the John Deere Plow Company of 
Syracuse, should be paid for by promissory notes, but that title and 
ownership of said articles should continue and remain in the vendor 
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until the whole purchase price was fully paid in cash. The bankrupt 
defaulted in payaient in the amount of $698.25, with interest from 
December 1, 1914. At the time of his adjudication he had in his 
possession several of the plows and other articles specified in the agree- 
ment, which the petitioning créditer now seelcs to reclaim from the 
trustée. 

[1-3] The two questions principally considered by the spécial mas- 
ter were: First, whether the agreement constituted a contract of 
conditional sale, reserving title in the vendor until full payment of 
the purchase price ; or, second, whether the contract constituted a sale, 
transferring title to the buyer with a lien over upon the articles to 
the vendor. He held that the contract was void under the doctrine 
of In re Garcewich, 8 Am. Bank. R. 149, 115 Fed. 87, 53 C. C. A. 
510, and was a fraud upon the creditors of the bankrupt, and, as- 
suming the contract to hâve been given as a lien for the debt, he 
concluded that it was void pursuant to section 230 of the Lien L,aw 
of the state of New York (Consol. L,aws, c. 33), and that accordingly 
the rights of the trustée herein were superior to those of the peti- 
tioning créditer. 

In the Garcewich Case, supra, the agreement considered by the 
court substantially stated that the goods were sold with the under- 
standing that title and ownership of such portion of the goods as 
remained unsold should continue in the vendor until the payment of 
the purchase price. Judge Wallace, who wrote the opinion for the 
Circuit Court of Appeals, thus stated the law : 

"It is tlie settlert law of this state that Personal property may be sold aiul 
(lelivered under an asreenieiit for the payment of the price at a future day, 
and the title by express agreement remain in the vendor until the payment of 
the purchase priée. In such a case the payment is strictly a condition 
précèdent, and until the performance the title does not vest In the buyer. It 
is one of the exceptional cases in whlch the law tolérâtes the séparation of 
the apiiarent from the real ownershii) of chattels when the honesty of the 
transaction is made to ap])ear. Hut when the ])urpose for whlch the possession 
of the property is dolivered is inconsistent with the contlnued ownership of 
the vendor, the transaction will be presumed Iraudulent as against pur- 
chasers and creditors." 

The facts of the présent case are clearly distinguishable from those 
of the Garcewicli Case. Hère, the phrasing of the agreement does 
not indicate a riglit of resale. At first I was of the opinion that the 
contract permitted resale of the goods before payment of the promis- 
sory notes given to secure the purchase price, but I now think the 
contract is, with greater reason, open to the inference that the par- 
ties contemplated full payment for the plows and other articles pur- 
chased before their resale, and the réservation of title in the ven- 
dor until such payment. If this construction of the contract is cor- 
rect, there obviously is no inconsistency therein by reason of the pro- 
vision relating to the continued ownership by the vendor until full 
payment of the purchase price. Contracts for the conditional sale 
of goods and chattels, where title is reserved in the vendor, are not 
void in this state as against creditors (Cole v. Mann, 62 N. Y. 1) ; 
and Personal Property Law, art. 4, § 62, in terms makes such con- 
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tracts, uniess filed in accordance with the recording provision o£ the 
act, void only as against subséquent purchasers, pledgees, or mort- 
gagees in good faith. It is silent as to the invalidity of unrecorded 
contracts of conditional sale as against creditors. 

The trustée in bankruptcy occupies no différent position than the 
bankrupt would hâve occupied if bankruptcy had not intervened ; he 
is not vested with any greater right in the plows or other articles in 
question in the possession of the bankrupt at the time of the adjudi- 
cation than the bankrupt had, and he cannot disturb or alter the force 
and eflfect of the existing conditional contract. In re Kellogg, 112 
Fed. 52, affirmed sub nom. Hewit v. Berlin Machine Works, 194 U. 
S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986. 

Nor was the transaction open to the attack that the parties con- 
templated a resale of the articles, with a lien reserved to the vendors. 
The case of John Deere Plow Co. v. Mowry, 222 Fed. 1, 137 C. C. 
A. 539, is not controlling, for there the contract was of necessity de- 
termined by the law of Michigan, and, besides, it appears that in that 
case the parties clearly understood that the goods were to be resold 
by the vendee, with a lien attaching to the proceeds of the sale. In 
the présent case there is nothing in the stipulation of facts to indi- 
cate that the business relations of the petitioning créditer and the 
bankrupt were such as to justify the inference that the articles were 
to be resold without the purchase price first being paid, or that the 
petitioning créditer knew that the contract was inconsistent in that 
respect with the dominant provision thereof, namely, that title should 
not pass until the goods were fully paid for. It is true, one of the 
provisions of the conditional sales contract under discussion states that 
in the event of death, failure, insolvency, loss by fire, or disposai of 
the business, ail obligations arising under the contract shall become 
due and payable at once, but no inference of an intention to resell 
with the consent of the vendor regardless of payment follows from 
this. The contract makes no spécifie référence to the purchase price, 
and, standing alone, it does not indicate, to my mind, that the express 
réservation of title amounted to a chattel mortgage, or other instru- 
ment requiring recording as a condition of validity as against creditors. 

Importance was attached to a somewhat similar agreement in the 
Mowry Case, supra, including a provision that in case of death the 
full purchase price should mature, but in that case the dominant fea- 
ture was the permission to resell the goods, which was regarded by 
the court as inconsistent with the provision reserving title. However 
this may be, the case of Cole v. Mann, supra, apparently holds that 
in the state of New York conditional contracts reserving title are 
good, even though there is an intention to resell the property pur- 
chased, although such réservation may, no doubt, not infrequently bear 
on the bona fides of the transaction. But it is unnecessary further 
to discuss the question, as I think the contract of conditional sale 
with which we are herein concerned was valid as against creditors, 
and was unaffected by actual or implied fraud or dishonesty of pur- 
pose. 

The décision of the spécial master is reversed. 
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Ex parte PLASTINO. 

(District Court, W. D. Washington, N. D. September 20, 1916.) 

No. 3393. 

1. Alie.\s <3::=>54 — Haiîeas Corpus — Functioji of Coubt. 

Tlie funftion of Ihe court, in halieas corpus by one ordered deported 
by the Dfiiiirtjnent of Commerce and Labor under a cliarge of being an 
aliea uiihnvfnlly in the eountry because of deriving beneflts from the 
eariiings of a prostituto, is to ascertain vvhether he was accorded a fair 
hearing and wlietlier tliere was any évidence on which to predicate the 
cliarge. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dlg. 
©=354.] 

2. Aliens <S=54 — Déportations — Pboceedings. 

Under the rule of the Department of Commerce and Labor, and the 
law, one accused as an alien unlawfully in the eountry, because of de- 
riving beneflts from the earnings of a prostitute, must be notified of 
the charge against liim, and hâve opportunlty to inspect the warrant or 
arrest and the évidence on which it is issued, and to be advised, before 
he is examined, of his right to hâve counsel, to the end that his interests 
may be properly safeguarded In the hearing. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
<S=>54.] 

3. Aliens (S=»54 — Déportation — Evidence. 

The order of déportation of an alien, under a charge of being an 
alien unlawfully in the eountry because of deriving benefits from the 
earnings of a prostitute, must be supported by the évidence at the 
hearing, and the charge must be establlshed by légal évidence. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 112 ; Dec. Dig. 

iS=:3Ô4.] 

4. Aliens ê=»54 — Déportation — Evidence. 

Under the record in proceedings for déportation of one as an alien un- 
lawfully in the eountry because of receivlng the earnings of prostitutes, 
held, on habeas corpus, that there was no évidence to support the charge ; 
the statement of the inspecter being his conclusion as to testimony in 
another case. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
<g=»54.] 

Pétition of Sam Plastino for writ of habeas corpus. Petitioner or- 
dered discharged. 

Beeler & Sullivan and Joseph M. Glasgow, ail of Seattle, Wash., 
and Tolman & King, of Spokane, Wash., for petitioner. 

Clay Allen, U. S. Dist. Atty., and Albert Moodie, Asst. U. S. Dist. 
Atty., both of Seattle, Wash., for govemment. 

NETERER, District Judge. The petitioner, aged 30 years, whose 
father declared his intention to become a citizerfiof the United States 
in 1900, came to the United States in 1897, and has since been 
a résident therein. On the 12th of January, 1912, he was arrested 
under a warrant issued by the Acting Secretary of Labor, charging 
"that the said alien is unlawfully within the United States, in that he 

€=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 



296 230 FEDERAL REPOUTEU 

has been found receiving, sharing in, or deriving benefits froni tbe 
earnings of a prostitute or prostitutes," and thereafter ordered de- 
ported. An appeal taken to the Secretary of Commerce and Labor 
confirmed this order, and warrant of déportation was thereupon issued, 
exécution of which was suspended pending discharge of the prisoner 
from the fédéral prison, where he had been committed on conviction 
on an indictment under the Mann Act (Act June 25, 1910, c. 395, 36 
Stat. 825 [Comp. St. 1913, ,§§ 8812-8819]). Petitioner files this péti- 
tion for writ of habeas corpus, alleging that he is in custody and about 
to be deported, and that he did not bave a fair trial, in that he was 
not permitted to inspect the warrant of arrest or any of the évidence 
upon which it was issued, nor advised of bis right to bave counsel, and 
that there is no évidence upon which to base a warrant of déporta- 
tion. 

[1-3] The function of the court in a proceeding of this kind is to 
ascertain whether petitioner bas been accorded a fair hearing, and also 
whether tbere is any évidence upon which to predicate the charge made. 
Under the rule of the Department of Commerce and I<abor, and the 
law, the accused must be notified of the charge against him, and 
hâve opportunity to inspect the warrant of arrest and the évidence upon 
which it is issued, and be advised of bis right to bave counsel, to the 
end that bis interests may be properly safeguarded in the hearing by 
one specially concerned therewith, and in accordance with established, 
recognized rules of procédure. The order of déportation must be sup- 
ported by the évidence at the hearing, and the charge must be estab- 
lished by légal testimony. 

[4] Upon this hearing tbe petitioner testified that he was not ad- 
vised of the charge against him, that he requested permission to con- 
sult counsel, that at the time he had been convicted of a f elony and had 
counsel engaged, and that his counsel was in the city within a day 
or so. His testimony is supported by the brother of the accused, who 
stated that counsel had been employed, and also stated that he did not 
décline to employ counsel for the accused, and that he was abundantly 
able to do so. Much appears in this testimony which has no place 
there. The petitioner may be a moral degenerate, and from this record 
as it stands is unfit to be a citizen of the United States ; but the charge 
in the warrant is receiving, sharing in, or deriving benefits from the 
earnings of a prostitute or prostittUes, and the testimony upon that is as 
f oUows : 

"Q. You were convicted Decemher 7, 1911, on the charge of having trans- 
liorted (ioldie Cardif^ from Seattle to San Francisco for the purpose of pros- 
titution? A. Yes. * * * Q. How long did you live with Goldle CardifE? 
A. Never. She used to come around nie and my place and show œoney. 
ii. Did you ever receive earnings from her? A. No. Q. Did she ever give 
you m<mey? A. No. Q. Do you know Bthel Richards? A. Yes; she never 
lived with me. Q. Did she pose as your wife in Seattle and Spolsanê? A. No. 
Q. Was she a prostitute? A. No. Q. Did you ever receive any of her earn- 
ings ? A. No ; I threw away money. I didn't care for their earnings. Q. 
Do you know Grâce Howard? A. Yes; that is the same party. Q. You 
were liviug with another prostitute at Seattle, were you not? A. No; I had 
them in my rooms when I vvent out for a good time. Q. What is your busi- 
ness? A. A merchant in Seattle. In Spokane, at 322 Main street, I had a 
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pool room for about one year, me and my brother. Q. You lieard the testi- 
mony of GoUlie Cardiiï in the court in the trial of your case, in which she tes- 
tified she turned money over to you? A. Yes; it wasn't true." 

Statement by Inspecter Fisher: 

"I examined the iiaturallzation records iu the United States District Court 
for the Kastern Disti'iet of Washingto]i, and flnd that the records show that 
Sam l'iastino claimed he was boni in Alteria, Italy, Sept. 7, 188G, and came 
from Naples, Italy, on the steamship Abrumvra to the port of New ïorii 
about tlie lOth day of June, 1807, and declared liis intention to become a citi- 
zen of the United' States bcfore W. H. Ilai-e, clerk of the United States Dis- 
trict Court, at Spokane, Wasli., Mareh 22, 1911. Sam l'iastino was convicted, 
after a hearing In the United States District Court at Tacoma,, Wash., for 
violating the Wliite Shive Trafflc Act, in tliat he assisted in the transportation 
of one Goldie CardifC, froni Seattle, Wash., to San Francisco, Cal., for pur- 
poses of prostitution. The évidence addueed at the hearing showed that 
Sam riastino had rceeived the earuings of Goldie Cariiiif, prostitute, for 
several years; that he bad also received the earriings of two otlier prostitutes 
prior and subséquent to his meeting Goldie Carditl'." 

At the conclusion of the examination of the petitioner by the in- 
spector appears the following: 

"Q. You havo a right to be represented by counscl, if you désire. A. If 
my brother in Spokane will get a lawyer for me, I want a lawyer. If he will 
not, I don't care for iuiy. Q. Then, if your brother in Spokane does not see 
fit to retain a lawyer for you, do you walve youi- l'ight to bc represented by 
counselV A. Yes, sir. Q. By your brother, you mean Joe l'iastino? A. Yes, 
sir." 

This appears in difïerent colored ribbon and prior to the certificate 
of the party taking the testimony. This was, in my jtidgment, inserted 
after the testimony was completed, for if the ribbon had been changed 
just at the time that this statement commenced, it would not hâve been 
changed hack to the old ribbon for the certificate, but the record 
would hâve been in the same colored ribbon from the time the first 
change was made. The statement may hâve been made, and not in- 
serted at the time ; but the fact that it is in différent colored ribbon in- 
dicates that it was not inserted at the time, and raises a doubt as 
to whether the statement was made. It was the right of the accused 
to be advised of the privilège of counsel before he was examined, and 
it is admitted that this information, if given, was not given until the 
examination was concluded. The statement of the inspecter in this rec- 
ord, unsupported by oath, is not testimony. Even though it had been 
given under oath, it is not testimony which would be admitted in any 
court, as it is the inspector's conclusion as to certain testimony in an- 
other case. Eliminating this from the testimony, thcre is no évidence 
which supports the charge. Ail of the inquiries propounded to the 
petitioner bearing upon the reccipt of earnings of prostitutes were 
answered in the négative, excepting the one with relation to the trans- 
portation, and the court, I think, must recognize that there are many 
convictions under the Mann Act where the earnings are not the motive 
for the transportation. 

I am fully persuaded that the accused did not hâve a fair trial, and 
that the petitioner's conviction was not predicated upon testimony pro- 
duced with relation to the charge made, but rather upon many other 
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charges against the accused, and which show him to be a very unde- 
sirable person. But such fact does not take from him the rights 
which are guaranteed, and ail of the facts with relation to this, or 
any other offense, shoiild be presented in the manner which the law 
and justice requires. Justice never hésitâtes in according a fair hear- 
ing; on the contrary, guarantees it to the worst criminal. I think, un- 
der the record in this case, the petitioner should be discharged. 

The petitioner will be discharged, unless the government appeals 
within 20 days, and, if appeal is taken, may be released on $1,000 recog- 
nizance, pending the review by the appellate court. 



In re COOPER et al. 
(District Court, D. New Jersey. September 20, 1916.) 

1. Bankruptcy <S=»404(2) — Dischabge — Debts Disohabqed — Effect of Pbiob 

Proceedings. 

The fallure of a, bankrupt to apply for a discharge in a préviens pro- 
ceedlng precludes him In a subséquent proceeding from procuring a dis- 
charge from the debts which were scheduled and provable In the former. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 690 ; Dec. Dlg. 
<g=>404(2).] 

2. Bankeuptcy <©=>404(2) — Dischabge — Qualified Dischaboe. 

In such case, where debts hâve been incurred sinee the former proceed- 
ing from which the bankrupt is entitled to a. discliarge, he may be granted 
a qualified discharge, exceptlng the old debts. 

[Ed. Note.^For other cases, see Bankruptcj', Cent. Dig. § 690 ; Dec. Dlg. 
<®=»404(2).] 

In Bankruptcy. In the matter of Stephen A. Cooper and others, 
bankrupts. On exceptions to spécial master's report recommending 
that a qualified discharge be granted the bankrupts, excluding cer- 
tain debts scheduled in prior bankruptcy proceedings in which bank- 
rupts failed to procure a discharge. Report confirmed, and discharge 
granted. 

Merritt Lane, of Jersey City, N. J., for bankrupts. 

Henry G. Moses, of New York City, for objecting creditors. 

HAIGHT, District Judge. [1] This matter présents two questions 
for décision, viz. : (1) Whether the f ailure of a bankrupt to apply 
for a discharge in a previous proceeding precludes him, in a subsé- 
quent proceeding, from procuring a discharge from the scheduled 
and provable debts in the former ; and (2) if so, whether in such 
subséquent proceeding, when it appears that there are debts which 
hâve been incurred since the first proceeding, and from which he is 
entitled to a discharge, he may be granted a qualified discharge, ex- 
cepting the old debts. The first question bas been conclusively settled 
in this circuit in the affirmative by the décision of the Circuit Court 
of Appeals in Loughran v. Hazleton Mercantile Co., 218 Fed. 619, 134 

<@=3Por other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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C. C. A. 377. To the same effect is the dedsion of Judge Lanning 
in this district. In re Weintraub (D. C.) 133 Fed. 1000. 

[2] I unhesitatingly conclude, both upon reason and authority, 
that the second question miist likewise receive an affirmative answer. 
Although it does not seem to hâve been directly passed upon in any 
reported décision in this district, or by the Circuit Court of Appeals 
of this circuit, it has been decided, in the way above stated, by such 
an overwhelming weight of authority that it should be considered, in 
the absence of an authoritative décision to the contrary, as settled. In 
re Kuffler, 151 Fed. 12, 80 C. C. A. 508 (C. C. A. 2d Cir.); Id., 155 
Fed. 1018 (D. C), affirmed 168 Fed. 1021, 93 C. C. A. 671 (C. C. 
A. 2d Cir.) ; Follet v. Cosel, 179 Fed. 488, 103 C. C. A. 68, 30 L. 
R. A. (N. S.) 1164 (C. C. A. Ist Cir.); Bacon v. Buiïalo Cold Storage 
Co., 193 Fed. 34, 113 C. C. A. 358 (C. C. A. 5th Cir.); Siebert v. 
Dahlberg, 218 Fed. 793, 134 C. C. A. 460 (C. C. A, 8th Cir.) ; In 
re Von Borries, 168 Fed. 718 (D. C. Wis.); In re Pullian, 171 Fed. 
595 (D. C. Tenn.); In re Westbrook, 186 Fed. 414 (D. C. Ala.). In 
both the Kuffler Case and Bacon v. Bufifalo Cold Storage Co., supra, 
writs of certiorari were denied by the Suprême Court. Kuffler v. 
Hinsdale Smith & Ce, 214 U. S. 520, 129 Sup. Ct. 701, 53 L. Ed. 
1066; Bacon v. Buffalo Cold Storage Co., 225 U. S. 701, 32 Sup. 
Ct. 836, 56 Ly. Ed. 1264. If the décision of the District Court of 
Massachusetts, in the case of In re Clafï, 111 Fed. 506, may be con- 
sidered as not in harmony with the décisions above cited, it is clearly 
overruled by the Circuit Court of Appeals in that circuit in Follet 
V. Cosel, supra. In addition, it can be accorded no weight, since the 
premise upon which the procédure there followed is based — that a 
discharge in a second proceeding, if obtained, wrould be no bar to a' 
suit upon a debt scheduled under the first and not proved under the 
second — is incorrect, in view of the subséquent décision of the Su- 
prême Court in Bluthenthal v. Jones, 208 U. S. 64, 28 Sup. Ct. 192, 
52 L. Ed. 390. 

As a déniai of a discharge, or the failure to apply for the same 
within the time limited by the statute, bars one from thereafter pro- 
curing, in that or any other bankruptcy proceeding, a discharge from 
debts existing at the time of the first proceeding, and as the failure 
to interpose such déniai or failure as an objection to the granting of 
a discharge in a subséquent proceeding prevents a créditer from 
availing himself thereof, when the discharge thus granted is pleaded 
as a bar to recovery on the creditors' claim (Bluthenthal v. Jones, 
supra), and as a bankrupt is undoubtedly entitled to a discharge from 
such debts as hâve accrued since the first bankruptcy proceeding, it 
must follow that the courts may except from a discharge any debts 
from which the bankrupt is not entitled to be discharged because of 
previous déniai of or failure to apply for a discharge within the 
time limited by law. Otherwise they would be left in the position of 
either denying the bankrupt a discharge from debts to which he is 
entitled to be discharged, or of discharging him from debts from 
which he is not so entitled. Surely such a condition was never in- 
tended by Congress. The refusai to grant a discharge as to certain 
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debts, which are not within the express exceptions of the statute, îs 
to not read into tlie statute an additional exception, but merely to 
give effect, under circumstances such as in this case, to a limita- 
tion which Congress has imposed, namely, that the appHcation for a 
discharge must be made within a certain specified time, and thus to 
prevent a bankrupt from procuring indirectiy what the law dénies 
him the right to procure directly. This, I think, is the logical re- 
suit of the reasoning upon which the décision in Loughran v. Hazle- 
ton Mercantile Co., supra, is based. 

The bankrUpts in this case had been adjudged such in the South- 
ern district of New York in 1906, but, for the purposes of this 
case, may be considered as having failed to apply for a discharge 
within time. They then filed a voluntary pétition in this court and 
were adjudged bankrupts; but, upon the New York proceedings be- 
ing brought to the attention of the court, ail proceedings in this court 
were stayed. The latter order has never been vacated. In 1912 they 
fiiled another voluntary pétition in this court, were duly adjudged 
bankrupts, and thereafter presented their pétition for discharge. As 
a number of claims are scheduled in the présent proceeding which 
were also scheduled in the proceedings in the Southern district of 
New York, and as the schedules in this proceeding include debts in- 
curred since the New York proceedings were instituted, the bankrupts 
are entitled to a discharge, in the usual form, from ail of their prov- 
able debts, except those which were scheduled and provable in the 
bankruptcy proceedings in the Southern district of New York. 

The master's report will accordingly be confirmed, and an order 
for discharge entered in conformity with thèse conclusions. 



In re ANDREWS. 

(District Court, D. Vermont. September 8, 1916.) 

lÎABEAS Corpus (©==>45(2) — Fédéral I'risoner — Subrendeb to State Autiiori- 
TiES — Discharge by Fédéral Court. 

Relater being In tlie custody of the fédéral insisector of immigration 
awaiting déportation under tlie immigration law, and tlie state deslring 
to take proceedings to secure lier appearance as a witness, the inspecter, 
at direction of his superiors in the Department of Labor that he iiostpone 
her déportation pending such proceedings, and allow the state to take her 
out of his custort.V for that purpose, dld so, and she was brought by 
offlcers of the state before a city court, and ordered to enter into recog- 
nizance for her appearance as such witness, and, failing to do so, was com- 
mitted to jail. Ueld, that her imprisonnient is lawful, so far as the juris- 
diction of the fédéral court is concerned, so that it wlU deny her pétition 
for habeas corpus; the question of jurisdiction and custody of her 
being one of comity between the governments, and she not having a right 
to immédiate déportation, notwithstanding the proceeding of the state. 
[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 38-45 ; 
Dec. Dig. <g=45(2) ; Courts, Cent. Dig. §§ 804, 805, 1376-1381.] 

Habeas Corpus. Pétition of Violet M. Andrews for release from 
custody of the sheriiï of Franklin County, Vt. Denied. 

®-=>For other cases see same topic a KEY-NUMBBR In ail Key-Numbered Digesta & Indexes 
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C. G. Austin & Sons, of St. Albans, Vt, for petitioner, 
V. A. BuUard, U. S. Atty., of Burlington, Vt, for respondent Robie. 
S. S. Cushing, State's Atty., of St. Albans, Vt., and W. R. McFeet- 
ers, of Enosburgh Falls, Vt., for respondents Post and Holmes. 

HOWE, District Judge. While the relator was in the custody of 
the United States Inspecter of Immigration, confined in jail at St. 
Albans, Vt., awaiting her déportation to the Dominion of Canada in 
accordance with the acts of Congress relating to immigration, she was 
brought before the city court at St. Albans and ordered to enter into 
a recognizance to the state of Vermont with sureties in the sum of 
$300 for her appearance as a witness for the state before the county 
court to be held at St. Albans on the second Tuesday of September, 
and, having failed to enter into such recognizance, she was committed 
to the county jail by the respondent Holmes as sheriff of Franklin 
county on a mittimus issued by the respondent Post as judge of the 
city court. 

Before the proceedings in the city court were commenced, the United 
States Department of Labor was informed by the state's attorney of 
Franklin county that the state desired to take such action, and In- 
specter Robie was directed by his superiors in that department to post- 
pone her déportation pending such proceedings, and that he allow the 
officers of the state to take her out of his custody for that purpose. 
The United States attorney for the district of Vermont appears for 
the respondent Robie in this case and objects to the relator being re- 
leased f rom her imprisonment by the state and approves of the course 
adopted by the Department of Labor as carried out by Inspecter Robie. 

The relator does not claim that the process or its exécution was un- 
lawful in either case, except that the Department of Labor and the 
Inspecter of Immigration had no right to allow her to be taken out 
of his custody by the state without her consent; that she has a right 
to be deported forthwith, netwithstanding the proceedings against her 
m the city court ; and that consequently her imprisonment in the coun- 
ty jail by the state is illégal. 

It is well settled that a state would hâve no right to take the relator 
out of the custody of the officers of the United States in thèse cir- 
cumstances without the approval of the United States. Ableman v. 
Beoth, 21 How. 506, 16 L. Ed. 169; Tarble's Case, 13 Wall. 397, 20 
L. Ed. 597. And it is equally well settled as a matter of comity be- 
tween the fédéral and the state governments that either may surrender 
its custody of a prisoner to the other without the prisoner's consent. 
In such a case, the question of the jurisdiction and custody of the 
prisoner is one of comity between the governments, and not a personal 
right of the prisoner. United States v. Marrin (D. C.) 227 Fed. 314; 
Ex parte Marrin (D. C.) 164 Fed. 631. 

Therefore, as the relator's imprisonment is lawful so far as the ju- 
risdiction of this court is concerned, her pétition is denied, and she is 
remanded to her former custody. 
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THE GARDEN CITY. 

(District Court, N. D. California, First Division. September 18, 1916.) 

No. 15418. 

Collision (®=»154 — Suit for Damages — Costs. 

Wliere, in a suit for collision lu which tliere is no eross-libel, the court 
flnds both vessels in fault and enters a decree for libelant for lialf dam- 
ages, the costs also sliould be divided. 

[Ed. Kote. — For other cases, see Collision, Cent. Dlg. § 308; Dec. Dig. 
<®=>154.] 

In Admiralty. Suit for collision by the Klamath Steamship Com- 
pany against the steamer Garden City; South Pacific Coast Railway 
Company, claimant. On taxation of costs. 

Ira S. Lillick, of San Francisco, Cal., for libelant. 
Andros & Hengstler, E. J. Foulds, and G. W. Bell, ail of San Fran- 
cisco, Cal., for claimant. 

DOOLING, District Judge. The Garden City collided with the 
Klamath in a dense fog, inflicting substantial injury; herself being 
uninjured. The owner of the Klamath filed a libel in this court alleg- 
ing that the colHsion was due solely to the fault of the Garden City. 
The latter answered averring that the collision was due solely to the 
fault of the Klamath. There was no cross-libel. The court found 
that both vessels were at fault and ordered that a decree be entered 
for divided damages. A decree has now been presented assessing 
against the Garden City one-half of the damage sustained by the Kla- 
math. Libelant now claims fuU costs. Respondent contends that the 
costs, like the damages, should be divided. This contention seems to 
be in accord with the settled rule in such cases. The Edward Luck- 
enback (D. C.) 94 Fed. 544; The Bermuda (D. C.) 128 Fed. 816; The 
Gladiator (D. C.) 223 Fed. 381. 

The costs will therefore be divided. 



UABONI V. UNION CARBIDE CO. et al. 
(District Court, W. D. New York. July 7, 1916.) 

Navigable, Waters «©sjSO^Riparian Owners — Rights of. 

A riparlan owner, who lawfully dug a ditch in the bed of a river, Is not 
llable for the death of one drowned therein, who came upon hls land and 
went Into the river to bathe, partlcularly where there were sheathings 
protniding from the water, which should hâve warned the bather of the 
ditch, and no public highway at that point led to the river, for no one has 
an absolute right to bathe or swlm in a public stream, and the owner of 
the upland is under no duty of protecting persons coming unlnvited on 
his land for the purpose of bathing. 

[Ed. Note.- — For other cases, see Navigable Waters, Dec. Dig. <S=530.] 
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At Law. Action by Michèle Caboni, as administrator of the goods, 
■ chattels, and crédits of Cosimo Quagliano, deceased, against the Union 
Carbide Company and another. Complaint dismissed. 

Horace O. Lanza, of Buffalo, N. Y. (John K. White, of Buffalo, 
N. Y., of counsel), for complainant. 
Dudley & Gray, of Niagara Falls, N. Y., for défendants. 

HAZEIy, District Judge. This is an action for damages arising from 
the accidentai drowning in Niagara river of Cosimo Quagliano on the 
18th day of July, 1912. The drowning occurred about 150 feet from 
shore, in conséquence of decedent's stepping into a trench or dépres- 
sion in the bed of the river. The plaintiff has failed to establish a 
cause of action. 

It will be unnecessary to discuss the various matters contained in 
the briefs relating generally to the rights of the public or of riparian 
owners to the bed of Niagara river, or specifically to the rights of 
the Niagara Falls Power Company thereto through législative enact- 
ments, especially with regard to its power to lease or license the stream 
to the codefendant, the Union Carbide Company, which is alleged to 
hâve negligently left the trench open, save to state that in my judg- 
ment the défendants had the lawful right to excavate in Niagara river 
near the shore at the point where the drowning occurred, and that 
nuisance does not lie. 

The question of whether the décèdent was drowned in the trench 
of the Union Carbide Company is left in some uncertainty, as in the 
map in évidence (Défendants' Exhibit 4) the water is shown to be 
8.4 feet deep over the Hooker trench, adjoining the trench of the Un- 
ion Carbide Company, while out farther, and near the carbide pipe 
line, it was only 3.4 feet in depth. But, assuming the drowning to 
hâve occurred in farther toward the shore, where excavating by means 
of a dredge and scow was donc by the Union Carbide Company in 
June, 1911, I nevertheless believe that there can be no recovery by 
the plaintifif. The deceased, who was employed in a neighboring fac- 
tory, did not hâve the right to bathe or swim in the river at the 
point where he was drowned. The land adjacent to the river, as well 
as the river bed at this point, was in the possession of the défendants 
and under their control; there was no public highway at this point 
leading to the river, or directly to the land along the shore. It has 
long since been established law in this state that the riparian owner 
has the right of access to a public stream from his property to the 
exclusion of other persons. Wetmore v. Atlantic Lead Co., 37 Barb. 
(N. Y.) 70. 

Actions to recover for drowning while bathing or swimming are 
rare; but the case of Hunt v. Graham, 15 Pa. Super. Ct. 42, is a 
close approach to the case at bar. There the learned court held that 
a person has no absolute right to bathe or swim in a public lake, river, 
or stream, the right being limited to fishing, boating, cutting ice, etc., 
and that a person is not permitted to enter upon the premises of an- 
other for the purpose of bathing or swimming; the owner of the up- 
lands owing no duty of protection to persons coming uninvited upon 
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his lands and entering a stream to bathe without the consent of the^ 
owner, and as said by the court : 

"Défendants were not bound in the exercise of ordinary care to antieipate 
and provide against the act of a boy of this âge, wlio, knowing that he could 
not swlm, and that such holes were in tlie near neighborhood, would walt 
over a river bottom, whieh he could not see, and enter this hole." 

While it is no doubt true that the décèdent in this case, who also 
could not swim, did not know that a trench had been previously dug 
by the Union Carbide Company, there is évidence that the banks were 
used as a sort of dumping ground for factories; that sheathings had 
been left in the surface excavation, which protruded above the water 
for quite a distance from the shore, and should hâve warned him to 
be on his guard. Upon inquiry he could easily hâve ascertained that 
there were holes or dépressions at this point in the bottom of the river. 
Sickles V. New Jersey Ice Co., 153 N. Y. 83, 46 N. E. 1042; Murphy 
v. City of Brooklyn, 98 N. Y. 642. Aside from this, there was no 
évidence that the défendants had any knowledge that persons were 
accustomed to bathe in the river at this point, and accordingly they 
were not required to post prohibitive or warning notices. 

The complaint is dismissed, with costs. 
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SHERIDAN V. UNITED STATES.' 
(Circuit Court of Appeals, Niiitli Circuit. October 16, 1916.) 

No. 2705. 

1. Banks and Banking <$=^257(1) — National Banks — Conversion of Depos- 

iTs — "Spécial Deposit" — "General Deposit." 

An indictment, alleging tliat défendant, the iiresident of a national bank- 
ing association, abstracted and converted its funds in violation of Eey. 
St. § 5209 (Comp. St. 1913, § 9772) a.verred the abstraction and conversion 
of a deposit made for the sole use and beneflt of the depositor, charging 
that the property consisted of moneys, funds, and crédits of tlie national 
banking association, that the depositor was a depositor and créditer of 
the association, and that défendant intended to Injure and defraud such 
association and the depositor. Held, tliat as, where money or its équiva- 
lent is deposited in a bank wlthout spécial agreement, the law iraplies 
that It is to be mlngled with other funds, and the relation of creditor and 
debtor Is created, the deposit being gênerai, whlle a spécial dei)osit is a 
delivery of property, securities, or money for the purpose of haviug the 
identieal thing safely kept and returued to the depositor the indictment 
is not bad, as charging the conversion and abstraction of a spécial deposit 
instead of the conversion of funds of a national banking association, 
whieh is tlie offense denounced ; the allégation Ihat the deposit was for the 
depositor's sole use and benefit evidently being intended to indicate that 
only the depositor was authorized to withdraw the funds. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
9C5, 970-973 ; Dec. Dig. <S=>257(1). 

For other définitions, see Words and Phrases, First and Second Séries. 
Deposit.] 

2. Banks and Bankixo ®=j234 — National Banks — Offenses — Statute. 

Kev. St. § .5209 (Comp. St. 1913, § 9772), denouncing the ofEense of con- 
version or abstraction of the moneys or property of a national banking 
association by an otlicer or agent, déclares that one violating the section 
shall be deemed guilty of a misdenieanor and shall be imprisoned not less 
than flve nor more than ten vears. Pon. Code, § 335 (Act March 4, 1909, 
c. 321, 35 Stat. 1152 [Comp. St. 1913, § 105091), provides that ail offenses 
which may be punished by death or imprisonment for a term exceeding 
one year shall be deemed félonies, and ail other offenses shall be deemed 
misdemeanors. Held that as the offense denounced by section 5209 is an 
Infamous crime, the provision for punlshment was not ]-ei)ealed by the 
Pénal Code, deflning misdemeanors as punishable by a term not exceeding 
one year ; the fact that the offense was classed as a misdomeanor not 
changing its nature. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
879-907, 970-1127; Dec. Dig. (©=3234.] 

3. Criminal Law <S=3l032{3) — Indictment — Oiîjbctions. 

Unless objections to the form of an indictment are pointed out by de- 
murrer or otherwise taken advantage of on trial, such objections caunot 
be urged after verdict, unle.ss they affect the snbstantial rights of ac- 
cused. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2627 ; Dec. 
Dig. <g=1032(3).] 

4. Banks and Banking <©=»257(1) — National Banks — Offenses— Indict- 

ment. 

An indictment charged that défendant was the président of a national 
banking association ; that he did willf ully and unlawfully abstract and 
couvert to his own use, benefit, and acfvantage certain moneys, funds, and 

®=5For other cases see same toplc & KBY-NUMBER in ail Key-Numbereâ Digests & Indexes 
236 F. — 20 «Rehearing denied January 8, 1917. 
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crédits of the bank of the amount and value of $5,000, a more partlcuiar 
description of which was to the grand jury unknown, from and eut of 
the moneys, funds, and crédits of the association, and held by the same as 
a deposit for the sole use and benefit of a depositor and creditor of the 
bank, by means of an instrument designâted a mémorandum check, with- 
out the knowledge and consent of the banklng association, and with the 
Intent to Injure and defraud the association, the depositor, and the credi- 
tor. Rev. St. § 5209 (Comp. St 1913, § 9772), déclares that any officer or 
agent of a national banklng association who shall couvert or appropriate 
any money of the association with Intent to defraud shall be guilty of 
an offense. Held, that the indietment was not open to attack because the 
property was described as certain moneys, funds, and crédits of the 
association of specifled amount in dollars; a more particular descrip- 
tion to the grand jury being unknown. 

[Ed. Note.— For other cases, see Banks and Banking, Cent Dlg. §§ 965, 
970-973; Dec. Dlg. <S=»257(1).] 

a. Banks and Bankino ®=»257(1) — ^National Banks — Offenses — ^Indict- 

MENT. 

Such indietment sufladently charged the manner of the alleged abstrac- 
tion and conversion, and, having alleged that the money was abstracted 
without the knowledge and consent of the association, it was unnecessary to 
allège that it was done without the knowledge or authority of the directors. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. S§ 965, 
970-973; Dec. Dig. <S=>257(1).] 

6. Banks and Banking <®=»257(1) — ^Nationai, Banks — Offenses — Indiot- 

MENT. 

The indietment was suflflclent, though charging that the abstraction was 
done by means of a mémorandum check ; for the means of abstraction are 
immaterial. 

[Ed. Note. — For other cases, see Banks and Banklng, Cent. Dlg. §§ 965, 
970-973; Dec. Dlg. <S=>257(1).] 

7. Banks and Banking <S=>257(1) — ^Nationai. Banks — Offenses — ^Indiot- 

IIENT. 

In such case, the indietment, which alleged that the money taken by de- 
fendant was converted to his own use and beneflt, and to the use and 
benefit of another, Is not open to attack on the ground that it was am- 
blguous and uncertain as not showing what part was received by elther of 
the parties; for If the money was wilifully and unlawfuUy abstracted, 
without authority and with intent to defraud, it was immaterial that de- 
fendant used any portion thereof. 

[Ed. Note. — For other cases, see Banks and Banklng, Cent. Dig. §§ 965, 
970-973; Dec. Dig. <S=j257(1).] 

8. Banks and Bankino ®=9257(1) — ^National Banks — Offenses — Indiot- 

ment. 

In such case, the indietment need not allège that the money was ab- 
stracted without the knowledge or consent of the deposltors ; that being a 
matter of défense to be shown by défendant. 

[Ed. Note. — For other cases, see Banks and Banklng, Cent Dlg. §§ 965, 
970-973; Dec. Dig. <©=>257(1).] 

9. Indictment and Infoemation <S=3l21(l) — Sufficmnct — Biix or Paeticu- 

LAES. 

Where an indietment sufflciently charged ail of the essentlal facts to 
constitute the offense, défendant, if desirous of other détails must demand 
a bill of particulars. 

[Ed. Note. — For other cases, see Indictment and Information, Cent Dig. 
1316; Dec. Dig. <@='121(1).] 

^=jFor other cases se» same tople & KEY-NUMBER In aU Kay-Numbered Dlgests & Indexe» 
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10. Criminal Law <S=»814(8, 9) — Tbial — Instbuctions. 

The évidence showed that défendant, the président of a national bank- 
Ing association, who bad charge of loans, abstracted funds from the 
account of a depositor and converted the saine to his own use, although it 
appeared that he executed in favor of the depositor a promissory note, 
wliich was never dellvered, but was retained in the possession of the 
bank. An instruction that an offlcer of a national bank, who has full 
charge of making loans, has the rlght to lend any portion or ail of the 
money deposlted in the bank by deposltors on général checking accounts, 
without first obtalning permission of the directors, was refused. Held, 
that the instruction was properly refused, not belng applicable to the 
facts of the case. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1979 ; Dec. 
Dig. <®=>814(8, 9).] 

11. Banks and Banking <®=»257(2) — ^Indictment — Vamance. 

An indictment, oharging conversion and abstraction of the funds of a 
national banklng association, with Intent to defraud the association and 
the depositor wliose account was charged with the défalcation, alleged that 
the abstraction was made by nieans of a mémorandum check. The évi- 
dence showed that défendant, the président of the baiik, who made the 
abstractions which were charged to the accounts of several deposltors, lu 
each case made mémorandum checks, charging the deposltors with the 
amount of their deposits, that in one case the mémorandum check was 
deposlted to the account of a third persou, whlle in another It was de- 
poslted to the account of défendant, and that notes for the amount of the 
unauthorized loans were executed. Held, that there was no varlanco 
between the indictment and proof. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 965, 
971-973 ; Dec. Dig. <S=»257(2).] 

12. Banks and Banking <®=>257(3) — National Banks — Offenses. 

Where the président of a national banklng association converted and 
abstracted funds of the association by charging the deposltors' accounts 
with amounts of pui-ported loans which were unauthorized by the deposl- 
tors, and then credlting the amounts of the loans to his own account, or 
that of other persons, the président must be deemed guilty of the offense 
of abstraction or conversion of the moneys or property of a national bank- 
lng association denouuced by Rev. St. | 5209 (Comp. St. 1913, § 9772) ; 
every man belng presumed to Intend the legitlmate conséquences of his 
acts. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 965, 
966, 974-976 ; Dec. Dig. (§=257(3).] 

13. Banks and Banking <S=»256(3)— Offenses — Embezzlement. 

In such case, as the deposits were made with the bank and not with 
the président, the fact that the président had control of the bank and dlc- 
tated Its policy dld not render the offense embezzlement, Instead of unlaw- 
ful conversion and abstraction of the funds of the association, as charged. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 964 ; 
Dec. Dig. ©=256(3).] 

14. Cbiminal Law ®=3ll69(l) — Rkview — Habmless Error — Evidence. 

In such case, évidence that the account of the one to whom the président 
lent the money charged to hâve been abstracted was in overdraft at the 
tlme of the loan, whlle posslbly immaterlal, was not prejudlclal. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 3137 ; Dec. 
Dig. €=1169(1).] 

15. Cbiminal Law <®=>371(1) — Evidence — Othee Offenses. 

In a prosecution agalnst the président of a national banklng association 
for unlawfully converting and abstracting funds of the association, where 

<g=sFor other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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hls method of procédure was to charge dcpositors' accounts with the 
amounts of hls conversions, évidence of similar offenses or transactions 
other than those charged in the indictment was admissible to show the 
intent with which the abstractions were made. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 830, 831; 
Dec. Dig. ®=»371(1).] 

16. Banks and Banking <S=257(4) — Kational Banks — Offenses. 

In a prosecution for unlawfully convcrtlng and abstracting the funds of 
national banking association with intent to defraud, where the défendant 
charged the amounts of his appropriations against tlie accounts of de- 
positors, held that the question whether the deposltors authorized the 
procédure, Intending to uialve loans, was, under the évidence, for the 
jury. 

[Ed. Note. — For other cases, see Banlts and Banking, Cent. Dig. § 065; 
Dec. Dig. ©=3257(4).] 

Eoss, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Ore.e:on ; Frank H. Rudkin, Judge. 

Thomas R. Sheridan was convicted of violating Rev. St. § 5209 
(Comp. St. 1913, § 9772), by abstracting and converting to his own 
use money and funds of a national banking association, with intent to 
defraud, and he brings error. Affirmed. 

John L. McNab, of San Francisco, Cal. (James W. Ryan, of San 
Francisco, Cal., of counsel), for plaintiff in error. 

Clarence L. Reames, U. S. Atty., and Robert R. Rankin, Asst. U. 
S. Atty., both of Portland, Or. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiff in error was convicted on 
two counts of an indictment which charged hira with the violation of 
section 5209, Revised Statutes (section 9772, Comp. St. 1913), by ab- 
stracting and converting to his own use the moneys and funds of a na- 
tional banking association, with intent to defraud the association and 
the depositor of the money. 

[ 1 ] It is contended that the démarrer to the indictment should hâve 
been sustained on the ground that the plaintiff in error is therein 
charged with the unlawful abstraction and conversion of a spécial de- 
posit. The contention that the deposits were spécial is based on the 
allégation contained in each count that the deposit which was alleged 
to hâve been abstracted and converted was a deposit made for the 
"sole use and benefit" of the depositor; and it is argued that to ab- 
stract and convert a spécial deposit is not an offense against the Unit- 
ed States. But the allégation so referred to is not ail that the indict- 
ment charges as to the nature of the deposits. It is also alleged in each 
count that the property abstracted and converted consisted of "certain 
moneys, funds and crédits of the national banking association," and 
that the depositor in each case "was a depositor and creditor" of the 
bank, and that the intent of the plaintiff in error was "to injure and 
defraud said national banking association and said depositor and 
creditor." AU the allégations, when taken together, can only mean 

®sjFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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that the deposit referred to in each count was a gênerai deposit, creat- 
ing the relation of debtor and créditer between the depositor and the 
bank. In a sensé the primary purpose of a gênerai depositor in a bank 
is to deposit his money for his ovvn "sole use and benefit," and not for 
the use and benefit of another. It is evidently in that sensé that the 
words are used in the indictment. The purpose of them is to show 
that the money deposited was the property of the depositor, and that 
it created a fund in the bank which he, and no other, had the right 
to draw out by check. It is not alleged in the indictment that there 
was any agreement as to the character of the deposit, or that the de- 
posit was accompanied with a request that the money be kept apart. 

"Wli.ere money or its e(iuivalent is deposited in a bank vvlthout any spécial 
agreement, the !nw iiiiplies tliat it is to be minj^Unl witli otlier funds of tlie 
bank, and tlie relation of creditor and debtor is created, and the deposit is 
gênerai ; the bank becoming tlie owner of the fiind." Michie on Banks and 
Banking, p. V29Q. 

"A spécial deposit is a delivery of property, securities, or even money to 
the bank for the purpose of having the same safely kept and the identical 
thing deposited returned to the depositor." 7 Coi'ims Juris, OoO. 

"Where money, not in a sealed packet, or closed bo.\, bag or ehest, is de- 
posited with a bank or banking ooriioration, the law ]iresuines it to be a gên- 
erai deposit, until the contrary appears ; because snch dein)sit is esteemed to 
be the most advantageous to the dei)ositary, and most consistent with the gên- 
erai objects, usages, and course of business of such conipanies or corporations." 
7 Corpus Juris, p. (i.'il, note (a). 

Tested by thèse rules, we entertain no doubt that the deposit re- 
ferred to in each count is therein alleged to hâve been a gênerai de- 
posit to the crédit of the depositor. 

[2j It is contended that the demurrer to the indictment should hâve 
been sustained on the ground that section 5209 defines an ofifense for 
which no punishment is provided. It is said that, since the ofifense 
described in that section is therein specifically designated a misde- 
meanor, and section .335 of the fédéral Pénal Code of 1910 provides 
that ail offenses which may be punished by death, or imprisonment for 
a term exceeding one year, shall be deemed félonies, and ail other of- 
fenses shall be deemed misdemeanors, it follows as a corollary of the 
statute that no misdemeanor shall be punished by a term exceeding one 
year, and it is urged that the provision for the milder punishment 
should be held to repeal the older and severer punishment. The con- 
tention cannot be sustained. Long prior to the enactment of the féd- 
éral Pénal Code of 1910 the Suprême Court had held, in substance, 
that while the offense is in the statute designated a misdemeanor, it 
is in fact an infamous crime. In United States v. De Walt, 128 U. 
S. 393, 9 Sup. Ct. 111, 32 L. Ed. 485, it was held that the offense 
denounced in section 5209 is an infamous crime, for which the de- 
fendant could not be held to answer on information, but only on pre- 
sentment or indictment. In re Claasen, 140 U. S. 200, 11 Sup. Ct. 735, 
35 L. Ed. 409, is to the same effect. The court there said of the crime 
denounced in section 5209 : 

"In determining whether the crime is infamous, the question Is whether it 
is one (or which the statute authorizes the court to award an infamous punish- 
ment." 
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In Folsom v. United States, 160 U. S. 121, 16 Sup. Ct. 222, 40 L. 
Ed. 363, the court said: 

"The offense denouiiced by section 5209 of the Revised Statutes is puuish- 
able by Imprisonment not less than five nor more than ten years, and Is 
therefore an infamous crime." 

Section 335 of the Pénal Code has no effect upon section 5209 ex- 
cept to define as a felony the offense therein described. 

[3-6] It is urged that the indictment is defective, in that it merely 
charges the offense in the language of the statute; that it contains no 
sufficient description of the property charged to hâve been abstracted ; 
that the acts constituting the fraud, or intention to defraud, are not 
stated ; that there is faikire to charge the violation of a right of either 
the bank or a depositor; that the allégation that the abstraction was 
accomplished by means of a mémorandum check is unintelligible and 
répugnant to the other charges; and that there is failure to charge 
that the abstraction was made without the knowledge or consent of 
the directors of the bank. We find that the indictment goes further 
than to charge the offense in the language of the statute. Count 4, 
for example, charges that the plaintiff in error was the président of 
the bank; that on April 15, 1911, he, being such président, did will- 
fully and unlawfully abstract and couvert to his "own use, benefit, 
and advantage, certain moneys, funds, and crédits" of said bank of 
the amount and value of $5,000, "a more particular description of 
which is to this grand jury unknown, from and out of the moneys, 
funds, and crédits of said national banking association," held by the 
same as a deposit for the sole use and benefit of one Laura M. Ver- 
rill, a depositor and creditor of the bank, by means of a certain instru- 
ment, designated a mémorandum check, without the knowledge and 
consent of said national banking association, and with the intent then 
and there on the part of him to injure and defraud the said national 
banking association and said depositor and creditor. No spécifie ob- 
jection to the form of the indictment was made by demurrer or other- 
wise. The sole ground of demurrer was that the matters stated "are 
not sufficient in law." Unless objections to the form of an indictment 
are specifically pointed out by demurrer or are otherwise taken advan- 
tage of on the trial, it is too late, after verdict, to urge such objections, 
unless it is apparent to the court that they affect the substantial rights 
of the accused. Holmgren v. United States, 217 U. S. 509, 523, 30- 
Sup. Ct. 588, 54 L. Ed. 861, 19 Ann. Cas. 778; Armour Packing Co. 
V. United States, 209 U. S. 56, 84. 28 Sup. Ct. 428, 52 L. Ed. 681 ;. 
Connors v. United States, 158 U. S. 408, 411, 15 Sup. Ct. 951, 39 L. 
Ed. 1033. 

It is not ground of demurrer to an indictment under section 5209 
that the property is described as certain moneys, funds and crédits 
of the bank of a specified amount in dollars, as it was described in 
this case, where, as hère, it is followed by the averment that a more 
particular description is to the grand jury unknown. Evans v. United 
States, 153 U. S. 584, 14 Sup. Ct. 934, 38 L. Ed. 830; Breese v. Unit- 
ed States,. 106 Fed. 680,, 45 C. C. A. 535; United States v. Voorhees. 
(C. C.) 9 Fed. 143. 
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The indictment sufïiciently charges the manner of the alleged abstrac- 
tion and conversion. United States v. Eastman (C. C.) 132 Fed. 551 ; 
Dickinson v. United States, 159 Fed. 801, 86 C. C. A. 625. It allèges 
that the money was abstracted without the knowledge and consent of 
the national banking association. It was not necessary to allège in 
addition that it was done without the knowledge or authority of the 
directors. Flickenger v. United States, 150 Fed. 1, 79 C. C. A. 515; 
Evans V. United States, 153 U. S. 584, 14 Sup. Ct. 934, 38 L. Ed. 830; 
United States v. Morse (C. C.) 161 Fed. 429. And it was sufficient to 
charge that the abstraction was done by means of a mémorandum 
check, for the means of abstraction are immaterial. United States v. 
Harper (C. C.) 33 Fed. 471 ; United States v. Breese (D. C.) 131 Fed. 
915. 

[7] In the iirst count it was charged that the money so taken by 
plaintiff in error was converted to his own use and benefît, and to the 
use and benefit of one B. C. Agée. It is said that this allégation is 
ambiguous and uncertain because it does not show what part was re- 
ceived by either of the parties. But if the money was willfuUy and 
unlawfully abstracted without the authority of the bank, and wlth the 
intent to defraud the bank and its depositors, it is immaterial whether 
the plaintiff in error used the monev, or any portion thereof. Breese 
V. United States, 106 Fed. 680, 45 C. C. A. 535 ; United States v. Lee 
("C. C.) 12 Fed. 819. 

[8] Nor was it necessary to allège that the money was abstracted 
without the consent or knowledge of the depositors. If in fact it was 
abstracted with such consent and knowledge, it was a matter of dé- 
fense to be shown by the plaintiff in error. 

[9] Our conclusion is that the indictment suiîficiently stated ail of 
the essential facts to constitute the offense with which the plaintiff in 
error was charged. If there were other détails of which he desired 
to be informed, his remedy was to demand a bill of particulars. In 
Cochran v. United States, 157 U. S. 287, 15 Sup. Ct. 628, 39 L. Ed. 
704, Mr. Justice Brown said: 

"Few indictments under the national banking law are so skillfully drawn as 
to be beyoud the hypercriticism of astiite counsel — few which mlght not be 
made more deflnlte by addltional allégations. But the true test Is, not 
whether it mlght possibly hâve been made more certain, but whether It 
contains every élément of the offense IntenUed to be charged, and suffl- 
c'iently apprises the défendant of what he must be prepared to meet, and, in 
case any other proceedlngs are taken against him for a slmllar offense, 
whether the record shows with accuracy to what extent he may plead a former 
aoiuittal or conviction." 

[10] It is contended that the trial court erred in denying a requested 
instruction, to the effect that an ofhcer of a national bank, who has 
full charge of making loans on behalf of the bank, has a right to lend 
any portion or ail of the money deposited in the bank by depositors 
on gênerai checking accounts, without first obtaining permission from 
the depositors. This requested instruction was properly denied, not 
for the reason that it was incorrect as a gênerai principle of banking 
law, but for the reason that it was inapplicable to the case. The évi- 
dence under each count under which he was convicted was that the 
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plaîntiff in error took the money from the account of the depositor 
and converted it to his own use. That évidence is not negatived by 
the f act that in each case he executed in favor of the depositor a prom- 
issory note, which was never delivered, but was retained in the pos- 
session of the bank. 

[11] Under the assignment that the court erred in denying the mo- 
tion of the plaintiff in error for an instructed verdict in his favor, it 
is contended that the évidence demonstrates that no money was ever 
abstracted by the means of "a certain instrument designated as a mém- 
orandum check," as was charged in the indictment. The évidence is 
that the plaintiff in error in each case made a mémorandum check, 
charging the depositor with the amount of his deposit; and the évi- 
dence under the first count is that thereupon, on the date of the mém- 
orandum check, he made out a deposit slip, showing that the amount 
covered by the mémorandum check was deposited to the crédit of one 
B. C. Agée, and that the note bore the same date. Under the fourth 
count the mémorandum check shows that on April 15, 1911, the de- 
positor's money was loaned by the plaintiff in error, but the books 
snow that the money was transferred to the account of the plaintiff 
in error on the books of the bank, and that he, on that date, executed 
to her a promissory note for the amount. As we hâve already shown, 
it was not necessary that the indictment should show the means by 
which the money was abstracted. But in view of the évidence, there 
is no ground for saying that it was not donc in each case by means 
of a mémorandum check. 

[12] It is said that there was no proof of the intent of the plain- 
tiff in error to defraud. The case comes within the gênerai rule that 
the law présumes every man intends the legitimate conséquence of his 
own acts. The acts were deliberately committed, and they resulted 
in loss to the depositors. Agnew v. United States, 165 U. S. 53, 17 
Sup. Ct. 235, 41 U. Ed. 624: United States v. Northway, 120 U. S. 
327, 7 Sup. Ct. 580, 30 L. Ed. 664. 

[13] It is urged that the évidence discloses a case of embezzlement 
rather than abstraction, and that therefore the précise charge made in 
the indictment was not met by the proof. It is said that the plaintiff 
in error himself had possession of the funds of the bank, and référ- 
ence is made to the testimony of the cashier, who said that the plain- 
tiff in error had the full and exclusive power of lending the money 
of the bank, and that "Tom Sheridan and I ran this bank," and it is 
argued that the cashier's part consisted merely of clérical duties, while 
the plaintiff in error, as président, had possession of the money at the 
time when he is charged with the unlawful abstraction. But it does 
not follow, and the court would not be justified in holding, that be- 
cause the plaintiff in error was the manager of the bank the possession 
of moneys in the bank was his possession and not that of the bank. 
Clearly, ail funds deposited were deposited with tlie bank, and not 
with the président and manager thereof, and the possession of the 
deposits was the bank's possession. 

We find no ground to sustain the contentions that the offense shown 
by the évidence was maladministration, and not unlawful abstraction, 
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or that it consistée! vvholly in making a false entry or obtaining mon- 
ey under false pretenses. 

[14] It is contended that the trial court erred in admitting in évi- 
dence under the first count testimony that the account of the person to 
whom the plaintiff in error lent the money charged to hâve been ab- 
stracted vvas in overdraft at the time of the loan. This évidence may 
hâve been immaterial to the issues, but it is not perceived that it could 
hâve been prejudicial to the plaintiff in error. 

[15] It is contended that it was error to admit évidence of similar 
offenses or transactions other than those charged in the indictment. 
We think the case cornes ckarly within the rule that évidence of 
similar transactions may be admitted to show the intent vvith which 
the spécifie act under investigation was done. Wood v. United States, 
16 Pet. 342, 10 L. Ed. 987. The rule bas been applied to cases of in- 
dictment under section 5209. Breese v. United States, 106 Fed. 680, 
45 C. C. A. 535; Brown v. United States, 142 Fed. 1, 73 C. C. A. 
187; Prettyman v. United States. 180 Fed. 30, 103 C. C. A. 3S4; 
Breese v. United States, 203 Fed. 824, 122 C. C. A. 142. 

[16] It is contended that the motion for an instructed verdict should 
hâve been granted, for the reason that the évidence is that the depos- 
itors named in the first and fourtli counts assented to the acts of the 
plaintiff in error and authorized him to draw their funds and invest 
them. The depositor named in the first count denied that he ever gave 
authority to the plaintiff in error to loan the $230 so taken from bis 
account. As to the fourth count, the testimony of the depositor was 
that the plaintiff in error asked her if she wanted to loan the money, 
that he said that he would get a good loan for her, and that she sup- 
posed that the bank was to loan the money. She testified that she 
never authorized the making of the mémorandum check by which the 
money was drawn from her account, and that when the check was 
shown her later she had supposed that it was for the purpose of show- 
ing that the bank had loaned the money, and that tlie plaintiff in error 
then told her that her money was safely invested. The letters signed 
on June 20, 1911, by both of thèse depositors, at the instance of the 
National Bank Examiner, were clearly ineffectuai to legalize the ab- 
straction of the depositors' moneys by the plaintiff in error. Concern- 
ing the défense that the plaintiff' in error was authorized to take thèse 
moneys, the court instructed the jury that if they found from the tes- 
timony that the plaintiff in error was authorized by the depositors to 
draw those moneys, or if they found from the course of dealing be- 
tween the plaintiff in error and the depositors that the former had rea- 
sonable cause to believe, and in good faith did believe, that he was 
authorized, then he was not guilty of the crime hère charged. The 
jury bave found that the plaintiff in error was not so authorized, and 
we would not be justified in holding that there is not évidence to sus- 
tain that conclusion. 

We find no error. The judgment is afïirmed. 

ROSS, Circuit Judge (dissenting). The gist of the charge contalned 
in count 1 of the indictment is that on the 7th day of March, 1911, the 
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défendant was président of the First National Bank of Roseburg, Or.,^ 
a theretofore duly organized and established national banking associa- 
tion under the laws of the United States, doing business at the city of 
Roseburg, and that, being such président, the défendant on that day 
and at that place willfully and unlawfully abstracted and converted 
to his own use, and to the use of one B. C. Agée, $230 from and out 
of the moneys of the bank "held by said national banking association 
as a deposit for the sole use and benefit of one David Hull, a depositor 
and créditer of said the Kirst National Bank of Roseburg, by means 
of a certain instrument designated as a mémorandum check, without 
the knowledge and consent of said national banking association," and 
with the intent to injure and defraud both the said bank and the said 
depositor. 

The gist of the fourth count is that the défendant was, on the ISth 
day of April, 1911, président of the First National Bank of Roseburg, 
Or., theretofore duly organized and established under the laws of the 
United States and doing business at Roseburg, and that the défendant, 
then being such président, on the day and at the place alleged, will- 
fully and unlawfully abstracted and converted to his own use $5,000 
from and out of the moneys of the said bank "held by said national 
banking association as a deposit for the sole use and benefit of one 
Laura M. Verrill, a depositor and créditer of said the First National 
Bank of Roseburg, by means of a certain instrument designated as 
a mémorandum check, without the knowledge and consent of said na- 
tional banking association," and with the intent to injure and defraud 
both the said bank and the said depositor. 

To each of the foregoing counts the défendant demurred on the 
ground that no offense against the United States was therein charged, 
which demurrer was overruled. 

"Ail deposlts made with tankers," said the Suprême Court in Marine Bank 
V. Fui ton Bank, 2 Wall. 252, 256, 17 L. Ed. 785, "may be dlvlded into two 
classes, namely, those in which the bank becomes bailee of the depositor, the 
title to the thing deposited remaining with the latter, and that other kind of 
deposit of money peculiar to banking business, In which the depositor, for his 
own convenlence, parts with the title to his nioney, and loans it to the banUer ; 
and the latter, in considération of the loan of the money and the rlght to use 
it for his own profit, agrées to refund the same amount, or any part thereof, 
on demand." 

The same thing has been many times held by the same court, and by 
subordinate courts. 

It necessarily follows, I think, that money deposited with a bank 
"for the sole use and benefit of" the depositor cannot be held to be 
a loan to the bank, nor that the depositor thereby parts with the title 
to his money. Manifestly, it cannot be received and held for the sole 
use and benefit of the depositor and at the same time become the prop- 
erty of the bank and subject to such use as the bank should see fit to 
put it. In the latter case, the relation of debtor and creditor would 
exist between the parties; in the former, that of trustée and cestui 

que trust. Titlow v. Sundquist, 234 Fed. 613, C. C. A. (de- 

cided at the présent term). It necessarily results, in my opinion, that 
the $230 alleged by the first count of the indictment to hâve been 
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willfully and unlawfully abstracted and converted by the défendant to 
liis own use and to the use of one B. C. Agée, with the intent to injure 
and defraud both the bank and the depositor David Hull, was not the 
money of the bank, but of Hull, and that the $5,000, alleged by the 
fourth count to hâve been w^illfuUy and unlawfully abstracted by the 
défendant and converted to his own use with the intent to injure and 
defraud both the bank and the depositor Laura M. Verrill, was not 
the money of the bank, but of Laura M. Verrill. And such, evidently, 
was the view of the learned judge of the court below, for among his 
instructions to the jury are the following: 

"It is likewise conceded that the défendant TJiomas R. Sherldan was the 
président of that association during ail the tlmes mentioned in the indict- 
ment and for many years prier thereto; it is likewise conceded that the de- 
fendant Thomas R. Sheridan withdrew from the oank the several sums of 
money belonging to the sevei-al depositors as set forth in the indlctment by 
means of certain mémorandum checks received in évidence. The principal 
question for your considération will be — or at ieast the first question for 
your considération wlU be: Was the défendant authorized by the depositors 
to withdraw thèse money s? If y ou find from the testlmony in this case that 
he was so authorized, or if you flnd from the course of dealing between the 
défendant and the depositor that the défendant had reasonable cause to be- 
lieve, and in good faith did believe, thati he was so authorized, then he Is 
not guilty of the crime hère eharged. But if you are satisfied beyond a reason- 
able doubt that he had no authority from the depositor to withdraw the 
funds, and if you further flnd that he had no reasonahle cause to believe 
and dId not in good faith believe, that he had such authority, then his 
abstraction of the funds was wrongful, and the crime is complète If you flnd 
that the abstraction was inade with the intent to injure or defraud either 
the banking association or the depositor. ♦ » » 

"Applying this rule to the case at bar, if you should flnd from the évidence 
beyond a reasonable doubt that the défendant without authority took from 
the accounts of his depositors named in the indlctment, without previoua 
authorization from them, their money and converted the same to his own use 
and benefit, and thereby placed the same beyond the control of said depositors, 
you would be .lustlfled then in presumlng that he did thèse acts with Intent to 
injure and defraud said depositors." 

If the language of a pénal statute be plain — 

"it will be construed as it reads, and the words of the statute glven their full 
meaniug; if ambiguous, tlie court will lean more strongly in favor of the 
défendant than It would if the statute were remédiai." BoUes v. Outing Co., 
175 U. S. 2C2, 265, 20 Sup. Ct. 94, 44 L. Ed. 156. 

The défense of the défendant was that the depositors Hull and Laura 
M. Verrill authorized him to draw their money from the bank and 
loan it for them, which défense the jury by its verdict rejected; but 
the difficulty is that the unlawful withdrawal of their money from the 
bank by the défendant and its unlawful conversion by him with the 
intent to injure and defraud both the bank and the depositor is not, 
by the statute in question, made an oiïense against the United States. 
Section 5209 of the Revised Statutes (Comp. St. 1913, § 9772), as 
amended by section 335 and the concluding clause of section 341 of 
the act of March 4, 1909 (Comp. St. 1913, §§ 10509, 10515), makes 
it a felony to so withdraw and convert, with intent to defraud, money 
of the bank, but not of a depositor. And such is hère conceded to be 
the meaning of the statute by the attorney for the government, he. 
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however, insisting that the counts of the indictment under considéra- 
tion do allège that the money deposited by the respective depositors 
mentioned belonged to the bank, with which contention, for the rea- 
sons stated, I am unable to agrée. 

It results that, in my opinion, the judgment should be reversed, and 
the cause remanded to the court below, with directions to sustain the 
demurrer to counts 1 and 4 of the indictment. 



LEONAUD V. STATE EXCHANGE BANK OF ELK CITY. OKTj. 
(Circuit Court of Appeals, Eighth Circuit September 13, 1916.) 

No. 4628. 

1. rSiJ.La AND Notes ®=»2C2 — Accommodation Makers — Eights cf. 

One signlng a note for the accommodation of another, if compelled to 
pay it, may ordlnarlly recover the amount paid from the one for whose 
accommodation the note was made. 

[Ed. Note.— For other cases, see Bllls and Notes, Cent Dig. { 611 r 
Dec. Dig. <Ê=»262.] 

2. Banks and Banking <&=>109(1) — Acrs of Officers — Liabilitt on Note. 

Notes signed by the offlcers to obtain a loan for a bank constltute 
légal obligations of the bank, where the money was reeeived by it, and 
aU parties understood the nature of the transaction. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. §| 257, 
258; Dec. Dig. <S=5 109(1).] 

8. Subrogation ®=37(7) — Principal and Sueett — Rights of. 

Where officers of a bank executed notes for the accommodation of the 
bank and were compelled to pay them, the officers, being only sureties 
and the bank the real party in Interest, are subrogated to the rights ot 
tlie holders. 

[Ed. Note. — For other cases, see Subrogation, Cent Dig. §§ 26, 77, 92 ; 
Dec. Dig. <S=>7(7).] 

4 BiLLa and Notbs ®=»106 — Vauditt — Lkgalitt of Objection — Keliep of 
Parties. 

Offlcers of the défendant bank, to obtain a loan for It wlthout impairing 
Its crédit, executed thelr own notes. On maturity the notes were paid by 
plalntiff, one of the office». The parties to the transaction intended to 
conceal It from the state bank commissioner. Rev. Iaws Okl. 1910, S 
269, provides that every officer or agent of any bank doing business under 
the laws of the state, who shall unlawfuUy and knowingly subscribe to 
or make any false report or false entries in the books of the bank, or 
knowingly subscribe or exliiblt any false writing or paper, with intent to 
deceive any person as to the bank's condition, shail be deeined guUty of 
a felwiy and pnnished by a fine or imprisonment or both. Beld tiiat, as 
the act prescribes a spécifie penalty and does not déclare void notes made 
with intent to deceive as to the condition of the bank, the notes executed 
by the otficers were valid and enforceable against the bank in the hauds 
of the holder, and havlng been paid by plalntiff, who was subrogated to 
the holder's rights, he could enforce them against the bank. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. J$ 219, 225- 
232 ; Dec. Dig. «=»106.] 

8. Banks and Bankiwo <g=>109(l) — Aots or Officers — Notes. 

In such case, before payment of the notes, the officers, who were the 
sole stockholders, transferred their stock, and the transférées in turn 

e^sFor other casea see aame topic & KïïY-NUMBER In ail Key-Numbered Digests & Indexe* 
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dlsposed o( the stock. Held that, though the last purchasers dld not 
know of the nature of the transaction and the bank's Uability, the bank 
was lîable for repayment of the loan, having recelved the full considéra- 
tion and belng consldered a separate entlty for such purposes ; this being 
particularly true where the last purchasers had recelved a written guar- 
anty proteëtlng them agalnst ail loss and damage by reason of any trans- 
actions or acts of the bank or its offlcers prlor to the date of purchase. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. jj'l 257, 
258; Dec. Dig. <g=»109(l).] 

In Error to the District Court of the United States for the West- 
ern District of Oklahoma; John H. Cotteral, Judge. 

Action by William D. Léonard against the State Exchange Bank of 
Elk City. There was a judgment for defendapt, and plaintifï brings 
error. Reversed and remanded. 

Frederick B. Owen, of Oklahoma City, 0kl., and W. H. Hills, of 
Enid, 0kl. (George L. Edwards and Walter J. G. Neun, both of St. 
Louis, Mo., Guy S. Manatt, of Enid, Okl., and Henry E. Asp, Henry 
G. Snyder, and Walter A. Lybrand, ail of Oklahoma City, Okl., on the 
brief), for plaintifï in error. 

Frank Wells, of Oklahoma City, Okl. (James R. Keaton and David I. 
Johnston, both of Oklahoma City, Okl., F. L. Williams, of Clay Center, 
Kan., and Frank Winters, of Elk City, Okl., on the brief), for de- 
fendant in error. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

ADAMS, Circuit Judge. This was an action at law brought by 
Léonard, plaintiff in error, to recover f rom the State Exchange Bank of 
Elk City, Okl., a sum of money paid by him to the National Bank of 
Commerce in St. Louis because of certain notes alleged to hâve been 
signed by him and two others for the accommodation of the défendant 
bank. The parties waived a jury in writing, and agreed that the case 
should be tried to the court. The court made a finding of facts and 
rendered judgment thereon for défendant bank. This writ of error, 
sued out by plaintiff Léonard, challenges that judgment, and tlie only 
question presented by the assignment of errors is vvhether the finding 
supports the judgment. 

The court made the finding in words and figures as f ollows : 

"The court finds that the plaintifC in this action, together wlth Charles E. 
Davis and J. A. Moon, vcere the only officers and directors and sole stocUhold- 
ers of the défendant bank herein, at the date of the transactions herein litl- 
gated. 

"The court further fiiuls that durlng the tlme the sald plaintiff herein, to- 
gether wlth Charles E. Davis and J. A. Moon, were such offlcers, stockhold- 
ers, and directors, they made, executed, and delivered to the National Bank 
of Commerce in St. Louis, In their Indlvidual capaeity, their three certain 
promlssory notes In wrltlng, obllgating themselves to pay the said National 
Bank of Commerce in St. Louis, the agsregate sum of twelve thousand five 
hundred ($12,500) dollars; that at the tlme of the exécution and delivery of 
said notes to the National Bank of Commerce in St. Louis, the plaintiff herein, 
and Caiarles E. Davis and J. A. Moon, took from the note case of the State 
Exchange Bank, défendant herein, blUs reeeivable, aggregating approxlmately 
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the aiuount of the loans that they were securing from the St. Louis bank, 
and forwarded the same to the said St. Louis bank to secure said loans, and 
that when said notes therefor and the said securlties were forwarded to the 
St. Louis bank, it was instructed to place the proceeds of said loans to the 
crédit of the défendant hereln, on the books of the National Bank of Com- 
merce in St. Louis, and the said loans were obtalned Bolely for the use wnd 
benefit of the défendant herein. 

"The court further flnds that the said National Bank of Commerce In St. 
Louis pursuant to said request, placed to the crédit of the défendant herein, 
the sum of twelve thousand flve hundred ($12,500) dollars, less the discount, 
on the books of the St. Louis bank, and that said sum was checked out of 
the St. Louis bank by the State Exchange Bank, défendant herein, and used 
in the usual course of business for its sole and entire benefit, and that the 
plaintiff herein received nothing as a resuit of the signlng of said notes, but 
that the défendant herein received ail the beneflts and proceeds thereof. 

"The court further flnds that at the tlme the bills receivable were taken out 
of the note case of the State Exchange Bank, défendant herein, an entry was 
made on the bills receivable record of said bank, crediting the same with the 
amounts of the notes so taken out and forwarded to St. Louis; that at the 
same tlme and on the same date, the National Bank of Commerce In St. Louis, 
was debited on the journal of the State Exchange Bank of Elk City, with the 
amount of said notes slgned by the plaintlfC herein, and his associâtes, and 
that the said National Bank of Commerce in St. Louis, at the same tlme and 
place was debited on the gênerai ledger of the State IDxchange Bank of Elk 
City with the amount of the notes slgned by the plaintiff herein and hls as- 
sociâtes. 

"The court further flnds that the plaintiff and his associâtes had the ob- 
jeet In the making of said loans in thelr indlvldual names and of the said 
entries in the books of the défendant bank that no such Indebtedness of said 
bank would appear on its books or in the reports of Its financlal condition to 
the Oklahoma state bank commissioner, and that the same was accordlngly 
wlthheld therefrom. 

"The court further flnds that the plaintiff herein sold hls stock la said 
bank to Charles E. Davis, one of his associâtes and one of the signers of the 
said notes, and that the said Charles E. Davis sold said stock, and that the 
stock of said bank is now owned and controlled by G. T. Patterson, P. E. 
Wheeler, M. Scannell, G. H. Crumley, O. H. Cafky, Frank Winters. J. D. 
Davault, J. S. Pettus, W. E. Allen, A. P. Harris, W. E. Clark, T. J. Clark, and 
F. L. Clark. 

"The court further flnds that the said William D. Léonard was compelled 
to pay to the National Bank of Commerce in St. Louis, on said indebtedness, 
the sum of $9,457.92 by giving hls note and securing the same by a flrst 
mortgage on certain real estate, said note bearlng Interest at the rate of 7 
per centum per annum, and that the said National Bank of Commerce in St. 
Louis accepted the same from the plaintiff hereln as a final settlement of ail 
amounts due It on the three notes of $12,500 above referred to. 

"The court further flnds that at the time the loans of $12,500 were made 
from the National Bank of Commerce in St. Louis, the plaintiff in this ac- 
tion, and Charles E. Davis and J. A. Moon, wero the sole and only stock- 
holders in said défendant bauk, and that the stockholders who now own the 
stock purchased their stock from parties, other than the plaintiff herein, long 
after the said loans had been consuuuiiated, and the proceeds thereof used 
by the défendant bank herein, and wlthout knowledge or notice of the liability 
of the défendant to the said National Bank of Commerce in St. Louis. 

"The court further flnds that at the tlme the said stoekliolders who now own 
said stock purchased the same, thelr vendors in writing guaranteed them and 
the défendant bank against ail loss and damage by reason of any transactions 
or acts of the bank, or its oflicers, prior to the date of said purehase, namely, 
Mareh 31, 1913. 

"The court further flnds that the plaintiff hereln was one of the active 
managing offlcers of the State Exchange Bank, défendant hereln, at the time 
■of the loans mentloned above and the entries in the books of said bank, and 
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that said plalntiff had actual knowledge of said entries, and that the présent 
stockholders of said bank when purchasing their stock relied upon tlie bocks 
of the bank appearing as aforesaid anà as showlng the true condition of said 
bank, and that said books did iiot disclose said loans. 

"The court holds that by reason of the facts found as aforesaid, the plain- 
tiflf is net entitled to any recovery or relief in thls action, * • • " and 
then rendered judgment in favor of the défendant, 

Was that judgment right? Certain comparatively unimportant 
questions, much debated by counsel, wiU first be rather summarily 
disposed of. 

[1] (a) If one who signs a note for the accommodation of another 
is compelled to pay it, he, as a gênerai rule, may recover f rom him thus 
accommodated the amount so paid by him. 

[2] (b) The fact that the notes negotiated with the Bank of Com- 
merce were actually signed in the individual names of the officers of the 
Exchange Bank, instead of in the name of the bank itself, is, in itself, 
of no légal conséquence. The money, as understood by ail the parties 
interested, was borrowed for the bank, placed to the crédit of the bank, 
and checked eut and used exclusively by the bank for its own pur- 
poses. The notes, therefore, created légal obligations of the bank, not- 
withstanding the fact that they were not executed in the name of the 
bank. Cherry v. City National Bank, 75 C. C. A. 343, 144 Fed. 587 ,' 
Flower, Trustée, v. Commercial Trust Co., 138 C. C. A. 580, 223 Fed. 
318, and cases cited. 

[3, 4] Defendant's counsel contend that as the transaction with the 
Bank of Commerce, including the book entries concerning it, was made 
by plaintifE and his associâtes with intent to deceive the state bank 
commissioner as to the condition of their bank, in violation of the 
provisions of section 269, Revised Statutes of Oklahoma 1910, there 
can be no recovery by plaintiff in the action. This section enacts 
that: 

"Every officer, dlrector, agent or clerk of any bank, doing business under 
the laws of the state of Oklahoma, who shall unlawfuUy and knowlngly sub- 
scribe to or make any false report or any false statement or entries in the 
books of Buch bank, or knowingly subscribe to or exhibit any false writlng 
or paper, with the intent to deceive any person as to the condition of such 
bank, shall be deemed gullty of a felony, and shall be punlshed by a fine not 
to exceed one thousand dollars, or by Imprisonment in the penitentiary not 
exceeding tive years, or by both such fine and imprisonment." 

It is worthy of note that this act prescribes a defmite penalty for its 
violation, and does not in terms avoid a contract made in its attempted 
or intended violation. In thèse respects it is like the acts of Con- 
gress (sections 5209-5213, R. S. 1878 [Comp. St. 1913, §§ 9772-9777]), 
relating to false reports and false entries by officers and agents of 
national banks. In the case of Hanover National Bank v. First Na- 
tional Bank, 48 C. C. A. 482, 109 Fed. 421, this court had occasion tO' 
consider a question quite similar to that now being considered, on a 
state of facts in essential respects like those involved hère. The ques- 
tion there presented, and decided, was whether a New York bank, 
which had rediscounted promissory notes for a Kansas bank without the 
indorsement of the bank itself (accepting in lieu thereof the personal 
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indorsement of its président and certain other assurances for their 
payaient), could recover against the Kansas bank, notwithstanding the 
facts, pleaded as a défense by the Kansas bank, that the arrangement 
was made by the officers of the two banks for the purpose of enabling 
the Kansas bank to conceal the fact of its contingent liability on those 
notes from the Comptroller of the Currency in making reports of 
its condition to him, as required by law. This défense received the 
careful considération of the three sitting judges, who expressed them- 
selves in separate opinions, and rendered a judgment overruling that 
défense. 

After a careful considération of the présent case, in the light of the 
able arguments of counsel, we are unanimously of the opinion that we 
should adhère to the conclusion reached in that case. The reasons for 
doing so are so cogently stated by Judges Sanborn and Thayer in the 
former case that it would be idle and useless for us to now restate 
them. 

A distinction is sought to be drawn by counsel for défendant, be- 
cause of the fact that in the former case the action was brought by 
the New York bank against the Kansas bank directly, on somé of the 
rediscounted notes, whereas in this case the action is broùght by the 
accommodation maker of the notes against the bank accommodated, for 
money paid by him in satisfaction of the notes. We think this is a 
distinction without a différence. The Bank of Commerce stands in 
its relation to the Exchange Bank as the New York bank stood in its 
relation to the Kansas bank. 

Plaintifif and his comakers, while principal debtors to the Bank of 
Commerce, were sureties so far as the Exchange Bank, the primary 
debtor, was concerned, and plaintifï, having paid the debt of the latter, 
may, on familiar principles of subrogation, stand in the shoes of the 
créditer and whatever rights the creditor had against the primary 
debtor ought to be and are available to the sureties. We discover no 
reason, notwithstanding the distinction pointed out, why the doctrine 
of the Hanover Bank Case is not fully applicable to this, and on the 
authority of that case we hold that the fact that the notes wfere ex- 
ecuted in the name of plaintifï and his cosureties with the intent to 
conceal the true condition of the bank from the state bank examiner 
constitutes no défense to this action. 

[5] Défendant pleaded, for another défense, that at the time of the 
transaction with the National Bank of Commerce the plaintifï and his 
two associate makers of the notes in question were the sole and only 
stockholders of the Exchange Bank, but that since then and prior to 
the beginning of this suit they had sold and transferred ail their stock 
to other persons who subsequentl^ transferred the same, in varying 
amounts, to 13 other persons, naming them, who, at the time of pur- 
chasing their stock in 1913, had no actual knowledge of the indebted- 
ness of the Exchange Bank to the Bank of Commerce, but relied on 
the books of the bank as showing the true financial condition of the 
bank, and that those books showed no such indebtedness to the Bank 
of Commerce. Defendant's counsel contend that by reason of thèse 
facts plaintifï is estopped, as against the bank, and especially as against 
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the 13 présent stockholders, from asserting any daim against the 
bank. 

The finding of facts made by the court discloses that the facts set 
forth in this défense are substantially truly stated, but the court finds 
another important f act to be true also, namely : 

"That at the time the sald stockholders who now own said stock purchased 
the same, their vendors In writlng guaranteed them and the défendant bank 
agaiust ail loss and damage by reason of any transactions or acts of the bank, 
or its officers, prior to the date of said purchase, namely, March 31, 1913." 

No in jury was done to the Exchange Bank itself or to any of its 
then existing stockholders by the transaction with the Bank of Com- 
merce. The Exchange Bank, by the voluntary action of plaintifif and 
his associâtes in 1911 signing their individual names to the notes, ob- 
tained for its sole use and benefit $12,500 from the Bank of Commerce, 
which it employed in the usual course of its business; the plaintiff 
or his associâtes receiving nothing whatever for their accommodating 
service. The Exchange Bank needed money, and, for reasons satis- 
factory to its officers, decided to secure it without injuring its crédit, 
if possible, and resorted to the not uncommon practice, as judicial 
history discloses, of borrowing it in such a way as not to disclose the 
fact of an increase in the présent indebtedness of the bank. No graft 
or individual advantage to the accommodating signers appears in this 
record. The record discloses nothing to impeach the essential honesty 
of the transaction, so far as the parties directly interested were con- 
cerned. When défendant repays to plaintiff the amount paid by him 
for its account, it will pay out only what it had actually received from 
the Bank of Commerce as a resuit of plaintiff's voluntary accommo- 
dating act. In other words, it will hâve lost nothing by the transac- 
tion, except possibly the loss incidental to the forced sale of its col- 
latéral, about which, if any such loss was made, no point is now made 
by defendant's counsel. 

The stockholders of a corporation, as illustrated in this case, are a 
changing body — stockholders of to-day may not be to-morrow, or next 
week, or next year. To hold that a transaction of to-day, approved 
by the corporation itself and by its entire body of stockholders, in- 
tended to serve the best interests of the corporation, as now under- 
stood by its governing board, can be assailed a year or more later by 
a board of directors chosen by stockholders who may then hâve ac- 
quired a controlling interest in the stock, not for dishonesty or fraud 
in the transaction, but for some of the incidental conséquences of the 
transaction, would introduce unending confusion and dùsorder. As 
the Exchange Bank received the full benefit of a transaction conducted 
with its full approval and that of ail its stockholders, as they existed 
at the time of the transaction, the plaintiff would clearly not now be 
estopped from asserting his légal rights against the bank itself. 

While it is true, as argued by defendant's counsel, that the separate 
entity doctrine of corporations in their relation to their stockholders 
should not always be enf orced, certainly not in cases where its en- 
forcement would work injustice and wrong, we are unable to find in 
this case any reason for not applying it hère. Plaintiff, not being 
236 F.— 21 



322 236 FEDERAL REPORTEE 

estopped from asserting his légal rights against the corporation as 
constituted in 1911 when the notes were negotiated with the Bank 
of Commerce, is not estopped as against that corporation, or its stock- 
holders, as constituted in 1913 when the présent stockholders pur- 
chased their stock. 

For another reason, also, we think there is no estoppel even as 
against the 13 présent stockholders. They apparently did not much 
rely, in purchasing their stock, upon the showing made by the books 
of the bank at the time. They required, and secured, a written guar- 
anty from their vendors against ail loss or damage by reason of any 
transaction or acts of the bank or its officers prior to the date of that 
purchase, which was March 31, 1913. 

Perceiving no reason why the Exchange Bank should not repay to 
plaintiff the amount of money paid by him for its accommodation, the 
judgment of the District Court is reversed, and cause remanded to 
that court, with instructions to grant a new trial. 



LASSWELL LAND & LUMBER CO. v. LEE WILSON & CO.* 

(Circuit Court of Appeals, Eighth Circuit. August 24, 1916.) 

No. 4621. 

1. Appeal and Ebror ®=»878(6) — Review — Questions Presented foe Review. 

Where défendant dld not appeal from a decree awarding it atBrmative 
relief, the proprlety of the déniai of some of the relief sought by défend- 
ant cannot be reviewed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. |§ 3576, 
3577; Dec. Dig. (S=>878(6).] 

2. Sales <©=977(1) — Construction of Contsact — Price. 

A contract for the sale of luniber provlded that the buyer should, on 
the seller's manufacturing the lumber, advance 50 per cent, of the pur- 
chase price; that the lumber should be stacked for six months when 
delivery should be made, and the balance of the contract pricé pald, less 
2 per cent., the same to be in full payment. Held, that as the parties In 
previous dealings treated the 2 per cent, clause as providing for a déduc- 
tion of 2 per cent, of the entire contract price, that construction will, 
the provision being ambiguous, be followed, and the buyer is justifled in 
deducting from the last Installment 2 per cent of the entire purchase 
price. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 208, 209, 211; Dec. 
Dig. <S=>77(1).] 

8. Sales <S=s>43(1) — Rescission by Buter — Riqhx to Eescind. 

Défendant, the buyer of lumber which was to be stored in the seller'a 
yards and shipped ont within six months. In making sales to its customers 
billed out the lumber shipped at amounts in excess of those reported to 
the seller. The overbllling and overcharglng of invoices to defendant's 
customers was for the purpose of preventing them from raising unreason- 
able and captious objections concernlng the quality and quantlty of lumber 
invoicèd to them. Tïiere was no showing that défendant whose duty it 
was to scale aind measure the lumber, did not report to the seller the 
true amounts shipped. ffeW, that there was no such misconduct on the 
part of défendant as would justify the seller in rescinding the contract 

®=9For otlier casée see same- topic & KEY-NUMBBR In ail Ker-Numbered Digests & Indexes 
*Rebearing denled December 4, 1916. 
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and défendant was entltled to relief on account of the seller's rescission, 
desplte its miseonduct as to others. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 86, 89, 92, 97-99; 
Dec. Dig. (g=43(l).] 

4. Appeal and Ebbob ®=>1022(1)— Review— Repobt of Master. 

A report of tlie master approved by the trial judge is presumptively 
correct, and will not be disturbed by tlie appellatc court, unless some ob- 
vions error of law or serions mlstake in considering the évidence has oc- 
curred. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 4015, 
4017, 4018 ; Dec. Dig. ®=>1022(1).] 

5. COBPOKATIONS ®=j661(2) — FOBEIGN COKPOBATIONS DoiNG BUSINESS WITH- 

IK THE STATB. 

Where a foreign corporation, doing business in the state without com- 
pliance with Rev. St. Mo. §§ 3039, 3040, so as to entitle it to sue on its 
contracts, made advances under a contract of sale, it niay, on the seller's 
wrongfuUy rescinding the contract, recover back the advances, such ac- 
tion not depending on, or beliig an assertion of, the validity of the con- 
tract, but being one in assumpsit for money had and received. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. |§ 2536, 2539; 
Dec. Dig. <©=>661(2).] 

6. Equity ®=>6e — Maxims. 

A seller of lumber, vvhich received advances from a foreign corpora- 
tion doing business in the state, cannot, having sought équitable relief 
against a replevin suit by the corporation, defeat the corporation's cross- 
bill to recover the advances, on the grouud that the corporation had not 
complied with the laws of the state as to doing business, and could not sue 
on the contract, for he who seeks equity must do equity. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 188-190; Dec. 
Dig. <S=>60.] 

Appeal from the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Suit by the Lasswell Land & Lumber Company against Lee Wilson 
& Co., which filed a cross-bill. From a decree for défendant, com- 
plainant appeals. Affirmed. 

R. P. Wilhams, of St. Louis, Mo., and J. P. Tribble, of Kennett, 
Mo. (C. B. WilHams, of St. Louis, Mo., on the brief), for appellant. 

Franlc H. Sullivan, of St. Louis, Mo. (Allen Hughes, of Memphis, 
Tenn., on the brief), for appellee. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

ADAMS, Circuit Judge. This was a suit in equity, brought in the 
district court by the Lasswell Land & Lumber Compariy, appellant, 
against Lee Wilson & Co., appellee, to enjoin the prosecution of a 
replevin suit before then instituted by the Wilson Company against the 
Lumber Company to recover possession of certain lumber in the pos- 
session of the latter company, for an accounting concerning the mat- 
ters involved in the replevin suit, for a decree in its favor for the 
amount to be f ound due, and gênerai rehef . 

Plaintiflf, in its bill, alleged: (1) That the Wilson Company was a 

^=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 



324 236 FEDERAL EEPORTEB 

foreign corporation organized under the làws of the state of Arkansas, 
and engaged in the transaction of business in the state of Missouri 
without having filed with the secretary of state a certified copy of its 
charter and given the other information required by section 3039 of 
the Revised Statutes of Missouri requisite to secure a Ucense to do 
business in Missouri, and for that reason the défendant was, by the 
provisions of section 3040 of the Revised Statutes, barred from main- 
taining any action against it; (2) that the replevin suit arose out of 
a contract, dated March 14, 1910, by the provisions of which the Wil- 
son Company had agreed to purchase from the Lumber Company a 
large quantity of lumber, to be manufactured within the period of one 
year thereafter to ensue by the latter company, and stacked in its yards 
at its sawmill located in Missouri, for the Wilson Company, and had 
agreed to make monthly advances to the Lumber Company of about 
50 per cent, of the value of such lumber as had been manufactured 
and stacked during the previous month, such advances to be evidenced 
by promissory notes of the Lumber Company given to the Wilson 
Company for the several advances as and when made, and had agreed 
to ship out the lumber within six months after it should be manufac- 
tured and stacked, at which time it was agreed that each stack should 
be accurately inspected and measured and full payment made of any 
sums due over and above the advances made. 

Plaintifï further alleged in its bill that the Wilson Company had 
breached the contract by failing to take possession and ship out the 
lumber within six months from the date it was manufactured, as re- 
suit of which the Lumber Company was required to exécute its notes 
from time to time for the amounts of such advances and obligate itself 
to pay interest thereon to the Wilson Company at the rate of 6 per 
cent, per annum from the time the advances were made until the 
lumber should be shipped and final settlement made, and had further 
breached the contract and committed fraud upon the plaintiff's rights, 
in that it had made inaccurate and false inspections of the lumber 
when shipped out to its customers or vendees, and had rendered false 
reports and invoices to plaintifï as to the quantity of lumber shipped, 
reporting to plaintifï a less amount than was in fact shipped, and in 
some other respects had failed to comply with its provisions. 

Plaintifï further alleged in its bill that défendant had not fuUy 
paid for the lumber replevied and was therefore not entitled to its 
possession, and that it had been greaty damaged by the foregoing 
breaches of the contract and frauds perpetrated by the défendant, and 
could not secure redress for the same in the replevin suit. 

Plaintifï prayed for an injunction restraining the prosecution of 
the replevin suit until this suit should be heard, for cancellationof 
the promissory notes executed by it to the Wilson Company for ad- 
vances made, and for an accounting "between this plaintifï and the 
défendant of ail their actions and deahngs in connection with the pur- 
chase and sale of the lumber aforesaid; that such account be taken 
under the direction of the court and the condition thereof ascertained 
and stated"; and that plaintifï hâve judgment for such sum as may 
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be found due to it from défendant growing ont of the transactions 
hereinbefore set forth, and for gênerai relief. 

A temporary restraining order was issued by the court, as prayed, 
and a receiver appointed to take possession of the lumber in question 
and sel! the same. 

Défendant, for answer to the bill, admitted that it was a foreign 
corporation, and had not secured a license to do business in Missouri, 
but denied that it was carrying on business in Missouri within the 
meaning of the Missouri statute, averring that the transaction out of 
which the suit arose was one in interstate commerce. It denied each 
and every wrongful act imputed to it by the plaintiff, and alleged that 
an accounting between the parties would show a balance due it of some 
$7,000, for v.'hich it prayed judgment against plaintifï. It also filed a 
cross-bill, asking that its answer be taken as part thereof, in which it 
set forth the terms and provisions of the contract of March 14, 1910, 
sub.stantially as stated in the bill, and alleged that it had at ail times 
kept and performed the stipulations obligatory upon it, and had made 
advances of money to the Lumber Company on estimâtes of lumber 
stacked for it in excess of the price agreed to be paid therefor, as 
shown by an itemized account filed with the cross-bill. This account, 
it was averred, shows certain lumber received from and advances 
made to a firm by the name of Lasswell & Crider, plaintiff's predeces- 
sor in business, on contracts similar to that of March 14, 1910, between 
plaintiff and défendant; that thèse contracts had been partly per- 
formed by Lasswell & Crider and partly by their successor (the plain- 
tiff), the vendor's obligation in which, it is alleged, had been assumed 
by the plaintiff. 

Défendant further alleged that on February 24, 1911, plaintifï not 
then having manufactured, stacked for, and delivered to it the full 
amount of lumber it had agreed to do, then well knowing that the 
value of the lumber in the yard was not sufficient to repay the de- 
fendant the advances then before made by it, breached the contract 
by refusing to make further delivery of lumber to it or permit it to 
take possession of and ship out the lumber that was there stacked for 
it, and seized and converted to its own use the lumber then stacked 
in its yards belonging to the défendant, according to the terms of the 
contract, falsely pretending that the défendant had been at fault and 
had defrauded it in the matter of certain prior shipments and their in- 
spection, and later notified défendant that it renounced its obligation 
under the contract of March 14, 1910, and proposed to sell the lumber 
then stacked in its yards for the défendant to other parties. Défend- 
ant then set forth its damage for breaches of the contract, alleging the 
same to bave been $7,000, and prayed for a decree accordingly, and for 
gênerai relief. 

Plaintiff filed a plea to this cross-bill, again alleging that the défend- 
ant was a foreign corporation and had not complied with the laws of 
Missouri in the matter of domestication, and was not, for that rea- 
son, entitled to invoke the aid of the court for any purpose. The court 
heard this plea and overruled it. Plaintiff then filed an answer to the 
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cross-bill, among other things, admitting its refusai to perform the 
contract after February 24, 1911, alleging as reason therefor that the 
défendant had made false statements and rendered false accounts to 
plaintifï, as stated în its bill, and in other respects denied the alléga- 
tions of the cross-bill. 

The cause was then referred to Hon. Hugo Muench, as spécial 
master, to Tiear the proof, make findings of fact and conclusions of 
law for the advice of the court. The master, after a full hearing, stat- 
ed an account between the parties, as prayed for by them. He dis- 
allowed to plaintiff any damages arising from the alleged failure of 
défendant to ship out the lumber promptly after it had remained in 
plaintiff's yards six months, disallowed to the défendant any damages 
alleged to hâve accrued to it by reason of the increase in market value 
of lumber after plaintiff's refusai to deliver lumber over and above 
the price agreed to be paid to it by défendant, then, crediting plaintiff 
with the purchase price of ail lumber delivered to défendant in the 
exécution of the contract so far as deliveries were made, and charg- 
ing plaintiff with ail moneys paid to it by défendant as advance pay- 
ment for lumber afterwards to be delivered, and disposing of some 
minor and additional items of controversy, found a balance in favor 
of the défendant of $7,263.79, and, finding the other issues joined in 
favor of défendant, recommended a decree in its favor for the amount 
so found. Exceptions filed to the master's report were heard and over- 
ruled by the court, the report confirmed and final decree rendered dis- 
missing plaintiff's bill for want of equity, and rendering judgment for 
défendant on its cross-bill, as recommended by the master. From this 
decree plaintiff alone appeals. 

The errors assigned are numerous, but the ones relied on in the 
briefs of counsel, as required by our rule 24 (188 Fed. xvi, 109 C. C. 
A. xvi), and urged in argument, are comprehended within the follow- 
ing questions : 

(1) Was the transaction between plaintiff and défendant, out of 
which the controversy between them arose, a transaction in interstate 
commerce ? 

(2) If not, do the facts of the case permit the défendant to invoke 
the aid of the court as it did in its cross-bill? 

(3) Did the conduct of the défendant in the matter of making in- 
spections of lumber and reporting the same to the plaintiff damage 
the plaintiff or justify it in renouncing the contract of March 14, 
1910, before its full performance, and refusing further performance 
thereof? 

(4) Was it of such character as precluded the défendant from in- 
voking the aid of a court of equity in its cross-bill for redress, be- 
cause not approached with clean hands ? 

(5) If thèse issues are found for the défendant, was the account, 
as stated by the master in his report and the judgment as rendered 
thereon, for the correct amount? 

There are some other incidental issues affecting the accounting which 
will be disposed of in the course of the opinion. 
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The facts bearing- on the first question, for our considération, are 
substantially thèse : Plaintiff was a Missouri and défendant an Arkan- 
sas corporation. Plaintiff was a manufacturer of lumber at its saw- 
mill, located in Arbyrd, Mo. ; défendant was a buyer of and dealer 
in lumber, doing business in Memphis, Tenn. Thèse parties negotiated 
a contract in Missouri, and défendant executed it in Memphis, Tenn. 
By it plaintiff agreed to manufacture, in Missouri, about 2,(X)0,000 feet 
of lumber for défendant, stack the sanie in its millyard in Arbyrd for 
défendant, which act, it was agreed, should constitute a delivery of 
the lumber to défendant, there to remain for a period of about six 
months to dry, and then be shipped by défendant to its customers to 
whom it might hâve sold the same. Défendant kept an inspector in 
Arbyrd, Mo., where the sawmill was operated, to inspect the lumber 
as and when stacked by plaintiff, for the purpose of estimating the 
amount of advance to be made by défendant on the contract price when 
the lumber should be stacked, and for the purpose of measuring and 
superintending the shipping of lumber when dried and sold by défend- 
ant to its customers. Défendant sent soliciting agents into Missouri 
and other states to solicit orders for the lumber, and in this way in- 
tended to sell, and did sell, its lumber. When the contract was made 
défendant had no particular intention of selling lumber at St. Louis, 
Mo., or at any other one place, but did intend to dispose of it where- 
soever it could do so most advantageously. Défendant had not, be- 
fore making or executing this contract, secured a license to do busi- 
ness in Missouri as required by section 3039 of the Revised Statutes. 

Did the transaction in question, conducted in the way, under the 
circumstances and for the purposes just stated, constitute interstate 
commerce? The majority of the court is of opinion that the trans- 
action constituted interstate commerce, and, as such, was exempt from 
the opération of the Missouri statute. The minority thinks it was in 
no inconsiderable degree a local or intrastate transaction, constituting 
"doing business" in Missouri within the true meaning of its statute, 
and, as such, was not exempt from its requirements. But as we are 
of one opinion on the second question, and as this is controlling of the 
judgment in the case, we shall not rest our décision on any definite 
answer to the first question. Answers to some of the other questions, 
affecting the accounting, will first be disposed of. 

[1] On February 24, 1911, the plaintiff repudiated the contract of 
March 14, 1910, and refused to make further deliveries of lumber 
to défendant. (This is admitted in the pleadings.) At that time 
less than one-half of the lumber called for by the contract had been 
delivered to défendant, and 700,000 feet were stacked for défendant 
in plaintiff's yard. On this last-mentioned amount of lumber the pro- 
visional estimâtes had been made, and about 50 per cent, of its value 
advanced by défendant to plaintiff, as agreed. Thèse facts are not 
disputed. For the amount of thèse advances and the further sum of 
$5 per thousand feet, as damages occasioned by the increase in mar- 
ket value of the lumber over and above the price agreed to be paid, de- 
fendant sought recovery in its cross-bill. This claim for damages was 
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denied by the master, and défendant not appealing relieves us from 
further considération of it. 

Plaintiff daims to hâve sustained damage in the sum of $300 by 
reason of defendant's delay in shipping eut some cottonwood lum- 
ber within the period of six months fixed in the contract for such ship- 
ment. The master found that the proof fails to sustain this claim. 
In this we think he was right, and the same was properly disallowed 
to plaintiff in the accounting. 

[2] Plaintiff daims that défendant, in making settlements for lum- 
ber dehvered to it, unlawfully deducted 2 per cent, from the gross 
price of ail lumber so delivered, instead of from the balance due to 
plaintiff over and above that which had been theretofore paid on prc- 
liminary estimâtes. This dispute calls for the construction of one 
of the provisions of the contract of March 14, 1910. After providing 
for the stacking of the lumber as and when sawed by plaintiff, for 
the estimation of its value by inspectors chosen by each party (after- 
wards by supplemental agreement by inspector chosen by Wilson & 
Co. alone), for the payment of about 50 per cent, of the purchase price 
by the Wilson Company as an advancement, for the remaining of the 
lumber in the stacks for about six months, for loading it on railroad 
cars by plaintiff and the payment of the balance of the contract price 
due plaintiff, the contract, in paragraph 5, uses this language: 
" * * * Less 2% (two per cent.), the same to be in full payment 
thereof." This provision is ambiguous and vague, and, taken by it- 
self, might be unenforceable, but, read in connection with other pro- 
visions of the contract, discloses, in our opinion, that the parties un- 
dertook to finally conclude the question of price, by making at the 
close of the deal a uniform déduction of 2 per cent, upon the contract 
price of the entire amount of lumber sold and delivered. This con- 
clusion is reinforced by the conduct of the parties. In their previous 
dealings they had made similar contracts containing this same 2 per 
cent, clause, and had treated it as requiring a déduction upon final set- 
tlement of 2 per cent, from the whole contract price. A familiar rule, 
governing the construction of a contract, and one f requently applied 
by us, in cases of doubt requires us to adopt a construction which the 
parties themselves, in their regular course of dealing, may hâve placed 
upon it. This is a reasonable rule, and cannot work injustice. We 
think there was no error in allowing the additional 2 per cent, as 
donc. 

[3] Plaintiff con tends that défendant, upon whom, by supplemen- 
tal agreement of the parties, the duty was imposed to be solely re- 
sponsible for correct inspections and measurements of the lumber 
as it was shipped out, made inaccurate and false inspections and meas- 
urements, to the injury of plaintiff, and that this misconduct not only 
misrepresented the actual amount of lumber received by défendant, for 
which plaintiff should hâve crédit, but justified it in refusing further 
performance of the contract, and was of such deliberate, intentional, 
and fraudulent character as should dose the portais of a court of 
equity against défendant on the équitable ground that it does not ap- 
proach them with clean hands. There is little, if any, évidence tend- 
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ing to show that the inspecter of défendant fraudulently underesti- 
mated the amount of lumber actually received by his company from 
plaintiff, or failed to report to plaintiff the true amount of lumber so 
received. If any unintentional errors were made, the master, as he 
says, corrected them in stating his account. There is évidence tend- 
ing to show that the amount of kmiber billed and charged to defend- 
ant's customers as carloads, shipped out by the inspecter of défend- 
ant from the yards of plaintiff, exceeded the amount reported to plain- 
tiff as contained in those cars and for which it received crédit in its 
account with défendant. Counsel for the latter earnestly contend 
that there is no proof that any false or fraudulent inspection or any 
false report thereof was made to plaintiff, but, conceding that there 
is proof of overbilling carload shipments and of overcharging in- 
voices to defendant's customers. seek to explain that conduct on the 
ground that there was a common practice by wholesale dealers in 
lumber to overbill shipments to their customers because of the latter's 
disposition to raise unreasonable and captions objections concerning 
the quantity and quality of lumber invoiced to them, and claim that 
whatever dishonesty may hâve been practiced by défendant in its 
dealings with its vendee customers ought not, in any manner, to re- 
dound to the crédit of the plaintiff, and, also, that such dishonesty is 
not so related to or connected with the transaction between the plaintiff 
and défendant as to bring it within the clean-hands doctrine so as to 
affect defendant's right to seek, through a court of equity, réparation 
for wrong and injury donc to it by plaintiff. 

Thèse were the views taken by the master and the court below. 
They held that there was no such misconduct by défendant as justified 
plaintiff in rescinding the contract. They also held that any such 
errors made in the invoices to customers only, however fraudulent 
they might hâve been, cannot, of themselves, close the doors of a court 
of equity to the défendant for such redress as its case warrants. 
There was, in our opinion, no error in thèse holdings. The improper 
conduct, which repels a court of equity, must inhere in the transac- 
tion itself concerning which the parties are litigating, and cannot be 
predicated of gênerai obliquity or misconduct or inéquitable or wrong- 
ful treatment of others than the parties litigating. 

[4] After reaching the foregoing conclusions and in accordance 
with them, the master proceeded to state an account, resulting in a 
crédit balance due défendant for money advanced on preliminary esti- 
mâtes and for some other incidental expenses and charges, not ques- 
tioned by plaintiff, over and above the contract price for ail the lum- 
ber received from the plaintiff, of $7,263. 79. This resuit was reached 
by the master after a long hearing of the proof bearing on the sev- 
eral issues already disposed of by us, most of which were essential to 
the statement of the account between the parties. The conclusions 
so reached by him were afterwards approved by the district judge 
on exceptions taken, and are presumptively correct. The rule is well 
settled, and of fréquent application in this court, that the findings of 
a master, concurred in by the court on exceptions taken, are presump- 
tively correct, and will not be disturbed by an appellate court unless 
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some obvious error of law or serions mistake in considering the évi- 
dence has occurred. After a careful review of the légal questions in- 
volved, as already made, we hâve f ound no error in their détermination, 
and, after giving as patient and thorough considération to the proof 
as we are able to give, we hâve been unable to discover any serions 
mistake in the considération of it by the master or court. A case like 
this, involving the taking of a long account and the considération of 
great détail of facts necessary to do so correctly, is peculiarly appropri- 
ate for référence to a master, and in view of the manif estly careful and 
exhaustive work done by the master in this case, and its approval 
thereof by the court, we are constrained to apply the gênerai rule just 
stated, and sustain the accounting as made. 

[5] Assuming, but not deciding, that the transaction between the 
plaintiff and défendant amounted to "doing business" in the state 
of Missouri and subjected défendant, a foreign corporation, to the 
necessity of securing a license therefor, and that its failure to do 
so rendered the contract of March 14, 1910, void (Tri-State Amuse- 
ment Co. V. Amusement Co., 192 Mo. 404, 90 S. W. 1020, 4 L. R. A. 
(N. S.) 688, 111 Am. St. Rep. 511, 4 Ann. Cas. 808), do thèse facts 
prevent recovery by défendant of the sum of money found due it by 
the court below ? We think not. Défendant, as disclosed in the plead- 
ings and indisputable facts found by the master and court below, ad- 
vanced a large sum of money to plaintiff in partial payment for lumber 
purchased from plaintiff pursuant to the terms of the void contract. 
Plaintiff, with this money in its possession, repudiated the contract, 
refusing to deliver the lumber to défendant, and converted the money 
to its own use. Every principle of justice and fair deahng requires 
that it should pay back this money to défendant; and this the law 
demands, notwithstanding the fact that the contract was void. One 
cannot make a shield of a void contract to rob an associate. Defend- 
ant's right of action, as asserted in its cross-bill, does not spring from 
or rest upon the void contract. It does not invoke the contract for 
the assertion of its rights. It seeks recovery notwithstanding the 
contract. Its action is properly classified as one in assumpsit for money 
had and received by plaintiff to defendant's use. Plaintiff's counsel 
argue that defendant's cross-bill is based on the contract, because, as 
they say, défendant does not concède that the contract was void, and 
for that reason that it does not state a cause of action. We think this 
is a mistake. The cross-bill states the facts of the case, among other 
things, that défendant was a foreign corporation, and had not secured 
a license to do business in Missouri. (Thèse facts, according to plain- 
tiff's contention, render the contract void, and constitute a sufficient 
averment of that fact for the purposes of this case.) Our conclusion 
is that the défendant may recover the money advanced to plaintiff 
in exécution of the contract, even if it was void. This conclusion is 
supported by abundant authority. See United Shoe Machinery Co. 
V. Ramlose, 231 Mo. 508, 132 S. W. 1133, and cases therein cited. 

[6] For another reason also défendant may recover notwithstand- 
ing its failure to secure a license to do business in Missouri. Plain- 
tiff instituted this suit in equity. At the outset it secured an order 
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restraining défendant f rom prosecuting its replevin suit, and a further 
order appointing a receiver to take possession of and sell the proper- 
ty replevied. Thereby the en tire controversy became merged in the 
équitable suit. Plaintiff first appealed to the court of equity to take 
cognizance of and grant the rehef to which it might be entitled in view 
of ail the facts of the case. The court responded to the appeal by en- 
joining an effort défendant had made at law to that end, and took 
full possession of the corpus of the controversy upon which défendant 
claimed a lien for money advanced, and sold the same. By this pro- 
ceeding plaintiff voluntarily subjected itself to the jurisdiction of the 
court and to such orders and decrees as it might make in the case. 
The court, if it had known the true facts of the case as ultimately 
disclosed, doubtless would not hâve entertained plaintiff's bill and made 
the orders it entered in the case without at least an offer of plaintiff 
to pay to défendant any sums of money ultimately found due to it. 
The rule is universal that he who seeks equity must do equity. Much 
more, in our opinion, is it true that an applicant for équitable relief 
must submit himself to the requirement to do equity. 

In view of thèse last-mentioned conclusions, it is quite unimportant 
to décide the first-mentioned question, whether the transaction between 
plaintiff and défendant was one in interstate commerce or not. 

The decree of the District Court is affirmed. 



ALVERSON T. OREGON-WASHINGTON R. & NAV. C0.« 

(Circuit Court of Appeals, Nlnth Circuit September 5, 1916.) 

No. 2703. 

1. Appeal and Bbrob <g=3272(2), 501(4)— Exceptions to Instbuction»— Tisœ 

FOE Taking — Record. 

In the fédéral courts, exceptions to Instructions glven, or to the refusai 
to glve instructions requested, to be considered by an appellate court, must 
be taken at the trial, and whlle fhe jury is at the bar, and such fact 
must affirmatively appear. 

PEd. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 2304; 
Dec. Uig. <S=272(2), 501(4) ; Trial, Cent. Dlg. §§ 254, 680.] 

2. Appeal and Ebbob <g=>21C(l), 2C.3(1) — Review— Instructions— Exceptions. 

The construction placed upon a contract by a trial court in its instruc- 
tions cannât be reviewed, wtiere no différent instructions on the point 
were requested, and no exceptions taken to those given. 

[Ed. Note. — For other ca.ses, see Appeal and Error, Cent. Dlg. il 1516, 
1518 ; Dec. Dlg. <g=216(l), 2t)3(l) ; Trial, Cent. Dig. § 627.] 

In Error to the District Court of the United States for the North- 
ern Division of the Eastem District of Washington; Frank H. Rud- 
kin, Judge. 

Action at law by J. L. Alverson against the Oregon- Washington 
Railroad & Navigation Company and others. Judgment for défend- 
ant named, and plaintiff brings error. Affirmed. 

Alverson, plaintiff below (and plaintlfE in error hère), sued the Oregon- 
Washington Railroad & Navigation Company and J. A. Caughren, Carlos N. 

4s»For othOT euM bm «un* topie * KBY-NUHBER In ail K«7-Number«d Dl«asU & IsdtzM 
*R^earing denied October 9, 1916. 
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Boynton, H. W. Chiirch, S. A. McCoy, and Martin Woldson, partners under 
tlie name of Caughren, Boynton & Co., to recover damages for lost profits 
resultliig from an alleged breacli by défendant In error rîiilroad conipany of 
a coutrattt for the performance of certain railroad construction work. In tlx» 
course of tlie lltigation ail parties défendant were disniissed. and the action 
v/as carried on as against the railroad company, si)le défendant and défend- 
ant in error herein. Défendant conipaiiy answered. denyingany liability. The 
case was tried before a jury, verdict vvas rendered in favor of the défendant 
railroad company, and after judgnient was entered on verdict, writ of error 
to this court was sued out by plaintiff. The case is as follows: 

At some time in 1911 the Oregon-Washington Railroad & Navigation Com- 
]iany entered into a contract vt'ith tlie partnei'ship flrm of Caughren, Boyn- 
ton & Co. involving the construction by that lirui of certain concrète struc- 
tures required in tlie building of a railroad line into the city of Spokane, 
Wash. Caughren, Boynton & Co. snblet that portion of their construction 
work involving the concrète structures in (piestion to a partuership flrm of 
Alverson & Koei>er by a subcontract dated May 11, 1011. While the sub- 
contract was in existence, Alverson & Koeper dissolved, and Alverson be- 
came the subcontractor. as the successor of the firm of Alverson & Koeper. 
Caughren, Boynton & Co. went ahead with the work called for in their con- 
tract with the railroad company. During the progress of the work ttontro- 
versies arose, however, between them and the railroad company, vvhich were 
submitted to arbitration in accordance with an aiiiltration agreement entered 
Into on April 25, 1912, between the railroad company and the Caughren firm. 
This arbitration agreement referred to the contract of .Tune, 1911, between 
the flrm and the railroad company, and after provisions that niatters of dif- 
férence sliould be settled between them by arbltrators, tliere appears the fol- 
lowing provision: "In eveut that the railroad company does not elect, witliin 
.'iO days from the date hereof, to hâve tlie contracter complète the struc- 
tures, the construction of which has not at this date been commenced, then 
and in that event the railroad company shall assume ail obligations of the 
contracter to tlie party or parties holding subcontracts for the construction 
thereof, and said arbltrators shali détermine the anionnt of profit which the 
contracter might reasonably hâve made upon said portions of said work, and 
make an award thereof, which shall be paid by the railroad company in con- 
sidération of the caucellation of said contract as to said \^■ork." In a letter 
dated February 1, 1912, Caughren, Boynton & Co. wrote to Alverson, referrlng 
to the original contract dated May 15, 1911, between tliemselves and Alverson 
& Koeper, and further referring to the release or assignment of that con- 
tract dated January 23, 1912, and expressing the wish that Alverson proceed 
with the work in accordance with the priées set l'orth in the contract between 
Caughren, Boynton & Co. and Alverson «Se Koeper, dated May 15, 1911, with 
the understanding that the work was to be dépendent upon the action of the 
railroad company as to the time they would désire it to be done. The rail- 
road company did not elect to hâve the contractors (the Caughren flrm) com^ 
plete the structures yet to be constructed, and it is to be accepted that the 
company was bound to recognize Alverson with respect to his subcontract. 

The plaintiff charges that the railroad company, after its failure to elect to 
proceed with the work, entered into a contract with other contractors to per- 
form the work and furnish the material called for in the contract theretofore 
entered into between the railroad company and Caughren, Boynton & Co. and 
between Caughren, Boynton & Co. and plaintiff, and refused to allow plain- 
tifC to go ahead with the work and complète the same. The défendant an- 
swers that it tendered the performance of the work to the plaintiff and that 
he refused to perform in accordance with the terms of his subcontract, but 
that he imposed upou the défendant as a condition of performance that the 
défendant finance him and furnish him sand and gravai required for the con- 
struction work under considération. 

At the conclusion of the évidence the court charged the jury, in efCect, that 
the plaintiflC was limited to the terms and provisions of the contract between 
Caughren, Boynton & Co. and Alverson & Koeper, and that the terms of that 
contract could not be modifled by référence to any other contract introduced in 
the case, and that the contract between the railroad companjr and Caughren, 
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Boynton & Co., called the "arbitratlon agreement," was admitted to assist in 
determining the subject-matter and liinits of tbe work contemplated in the 
Alverson & Koeper contraet. Tlie court then ebarged that the main contract 
between Caughren, Boynton & Co. and Alverson & Koeper, under whlch plain- 
tiff claimed, did not requlre the rallroad company to furnish sand without 
eost to the plaintiff, and that, If the jury found from the évidence that the 
plalntlff imposed that condition upon the défendant, then the plaintiff, in elïect, 
broke and abandoned the contract, and that under such circumstances the 
défendant should recover. And again the court said, in effect, that if the 
plaintiff imposed upon the défendant as a condition for the dolng of the work 
that the défendant furnish sand or gravel without cost upon the work, or 
imposed the condition of flnaneiug hini. then and in elther of said contlngcn- 
cies the plaintiff, in maklng such demand and Imposing such conditions, thereby 
abandoned and broke the contract, and that the défendant would be excused 
from the performance of the contract by it. 

At the conclusion of the charge the court, in the présence of the jury, and 
before the jury retired, Inqulred of counsel for both parties as foUows : "Any- 
thing further, gentlemen?" Counsel for the plaintiff then and there an- 
swered : "I don't think of anythlng, your honor." The record continues : 
"Whereupon counsel for the défendant then and there in tbe présence of the 
jury, and before the jury retired, reserved and took exceptions to certain in- 
structions given by the court, and to the refusai of the court to submit to the 
jury certain instructions requested by défendant. But no exceptions to the 
charge of the court were taken by plaintiff before the jury retired, or at any 
other tlrae, excepting tliose taken after the return of the verdict, pursuant to 
the stipulation hereinafter set forth." It appears that the jury retired Aprll 
22. 1915, and returned a verdict in favor of the défendant on Aprll 23, 1915. 
ïhereafter, on May 1, 1915, the parties entered Into and filed with the clerk 
of the court the followlng stipulation : "It is hereby stipulated and agreed by 
the parties hereto, by thelr respective counsel, that plaintiff may bave 30 
days in whlch to take and file exceptions to the court's instructions, and for 
the préparation and service of a bill of exceptions in the above-entitled case." 
It further appears that thereafter, pursuant to the stipulation, on the 20th 
of May, 1915, plaintiff, by his attorney, took exceptions to and filed with the 
cîerk of the court exceptions to the instructions of the court and assigned the 
following errors : That the court erred in instructlng the jury that, should 
it find from the évidence that plaintlfC demanded that the défendant furnish 
sand and gravel witliout cost, or that plaintiff required as a condition for 
tlie prosecution and performance of Its contract that the rallroad company 
finance the plaintiff, then plaintiff, in effect, broke and abandoned hls con- 
tract. 

Plummer & Lavin and O. C. Moore, ail of Spokane, Wash., for 
plaintiff in error. 

W. W. Cotton and A. C. Spencer, both of Portland, Or., and Ham- 
blen & Gilbert, of Spokane, Wash., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). [1] The 
points urged by counsel for the plaintiiï in error relating to the giv- 
ing of certain instructions to the jury are not for considération by this 
court. The record affirmatively shows that after the court had deliv- 
ered the charge to the jury the judge inquired of counsel for both par- 
ties whether there was anything further to présent, and that counsel 
for the plaintif? replied that he did not think of anything further. 
Counsel for the défendant, in accord with the proper practice, in the 
présence of the jury, and before the jury retired, took exceptions to 
certain instructions^ given by the court aiid to the refusai of the court 
to submit to the jury certain instructions requested by défendant. 
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Plaintiff is not aided by the stipulation of May Ist, becatise not only 
did he fail to take exceptions to the instructions which the court gave 
before the jury retired, but his express statement to the court was to 
the effect that he had none to présent. Under such circumstances the 
subséquent stipulation is to be construed as having been made with the 
purpose of giving to the parties, not a right to take exceptions as of 
the time when the jury was at the bar, but as affording the plaintiff 
such rights as might attach under the law and the practice of the féd- 
éral courts, namely, drawing out the exceptions in form and present- 
ing them for signature. 

The question involved was squarely decided by this court before the 
présent case was tried. Beatson Copper Company v. Pedrin, 217 Fed. 
43, 133 C. C. A. 29. In that case there was a stipulation made in the 
présence of the jury, and before it retired, that plaintiff and défend- 
ant hâve until a certain time "to make and take exceptions to in- 
structions given and refused"; but this court, citing the earlier cases 
of Arizona & New Mexico Railway Company v. Clark, 207 Fed. 817, 
125 C. C. A. 305, and Western Union Telegraph Company v. Baker, 
85 Fed. 690, 29 C. C. A. 392, declined to consider the assignments of 
error in respect to giving and refusing to give certain instructions, 
because exceptions were not taken in open court while the jury were 
at bar. In Star Company v. Madden, 188 Fed. 910, 110 C. C. A. 652, 
the Court of Appeals of the Second Circuit quoted the language of the 
Suprême Court in Phelps v. Mayer, 15 How. 160, 14 L. Ed. 643, hold- 
ing that it must appear by the transcript, not only that the instruc- 
tions were given or refused at the trial, but also that the party who com- 
plains of them excepted to them while the jury were at the bar. In 
Johnson v. Garber et al., 73 Fed. 523, 19 C. C. A. 556, Judge Taft, 
speaking for the Circuit Court of Appeals of the Sixth Circuit, held 
to the same effect and cited many décisions, going back to Walton v. 
United States, 9 Wheat. 651, 6 L,. Ed. 182, ruling that an exception to 
be of any avail must be taken at the trial, and that, although it may be 
reduced to form and signed afterwards, the fact that it was seasonably 
taken must appear affirmatively in the record or bill of exceptions duly 
allowed, or otherwise. The matter was regarded as one of law, not- 
withstanding the fact that a practice at variance with the rule had ob- 
tained and was recognized and acquiesced in by the trial judge. Greene 
et al. v. United States, 154 Fed. 401, 85 C. C. A. 251 ; Montana Mining 
Company v. St. Louis Mining & Milling Company, 147 Fed. 897, 78 
C. C. A. 33; Merchants' Exchange Bank v. McGraw, 7Çs Fed. 930, 22 
C. C. A. 622 ; St. Louis, I. M. & S. Railwav Company v. Spencer, 71 
Fed. 93, 18 C. C. A. 114; Price v. Pankhurst et al., 53 Fed. 312, 3 C. 
C. A. 551. 

[2] Paragraph 4 of the agreement made between Caughren, Boynton 
%i Co., designated in the agreement as the "railroad company," and 
Alverson & Koeper, which may be called Alverson's contract, provided 
that if the contractor, in the opinion of the engineer, communicated 
in writing by the engineer to the contractor, should fail to comply with 
the provisions of the contract to be performed by the contractor, or 
should neglect to prosecute the work with a sufficient force to insure 
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completion within the time specified, the railroad company, at its op- 
tion, could, "after the expiration of 10 days from the mailing of such 
notice to the contractor at his post office address, cancel this contract 
and déclare the same void, and a notice in writing mailed to the con- 
tractor at his post office address, signed by the railroad company, shall 
be sufficient for that purpose." It was further provided that in the 
event the contract was canceled, as therein provided, the contractor 
should hâve no claim against the railroad company for damages, and 
the compensation or percentage unpaid should be retained, etc., "and 
the railroad company may, at its option, employ other parties to com- 
plète said work, or any part thereof, and any loss occasioned by reason 
of such default to be chargeable against the contractor, the amount of 
such loss to be estimated by the engineer, whose décision shall be final 
and binding on the parties hereto." 

The argument of plaintiff is that a full compliance by the railroad 
company with the requirements of this provision of the contract was 
necessary as a condition précèdent to a rescission by the railroad 
Company, even had Alverson given sufficient cause for a déclaration 
of forfeiture, and it is urged that, inasmuch as the railroad company 
did not give the required notice nor prétend to, its failure in that re- 
gard shows that its officers fully understood that no sufficient grounds 
for forfeiture existed, and that letting the work to other contractors 
was donc with full knowledge and a deliberate violation of the rights 
of Alverson.. But as the bill of exceptions nowhere shows that plain- 
tif! requested the District Court to charge the jury in respect to the 
efïect of paragraph 4 of Alverson's contract, or that plaintiff asked 
the attention of the trial court to the point now urged, and as no error 
was assigned in respect to the matter, there is no ground for complaint. 
Phoenix Railway Company v. Landis, 231 U. S. 578, 34 Sup. Ct. 179, 
58 L. Ed. 377; Humes v. United States, 170 U. S. 210, 18 Sup. Ct. 
602, 42 L. Ed. 1011 ; Goldsby v. United States, 160 U. S. 70, 16 Sup. 
Ct. 216, 40 L. Ed. 343 ; Isaacs v. United States, 159 U. S. 487, 16 Sup. 
Ct. 51, 40 L. Ed. 229; Texas & Pacific Railway Companv v. Volk, 
151 U. S. 73, 14 Sup. Ct. 239, 38 L. Ed. 78; Schultz v. United States, 
200 Fed. 234, 118 C. C. A. 420. We do not look upon the point as 
presenting an instance of "plain error" which, under rule U of the 
court (150 Fed. xxvii, 79 C. C. A. xxvii), may be noticed at the option 
of the court. 

Finding no reason to disturb the action of the District Court, its 
judgment is affirmed. 
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OISCO et al. v. T.OOPER, 
(Circuit Court of Appeals, Eighth Circuit September 18, 1916.) 

No. 4632. 

1. Appeal and Ekeor <©=:»728(1) — Review — Questions Presented. 

Assignments of error complalning of tlie admission or exclusion of évi- 
dence, but not Quoting the évidence as required by rule 24 (150 Fed. xxxiii, 
79 C. 0. A. xxxiii), and unsupported by argument or reasons in the brief, 
will not be eousldered. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3010; 
Dec. Dlg. ®=>728(1).] 

2. ASSAULT AND BaTTERT <g=5l8 — CiVIL ACTION PeRSONS LiABLE. 

Where défendants participated in a scheme to terrorize the laborers of a 
mine into jolning the union, and défendants were présent when plaintiff, 
an employé of the mine, was assaulted, défendants are, where they en- 
couraged the assault by words, gestures, or signs, llable as principals, 
though they did not aetually commit it. 

[Ed. Note. — For other cases, see Assault and Battery, Cent. Dig. §§ 
17, 18 ; Dec. Dig. ®=18.] 

3. Appeal and Eerob iS=»273(6) — Exceptions— Sufficienct. 

An exception to a charge, whieh is gênerai, and fails to specify the 
particular part claimed to be erroneous, is insufficient, though where the 
excerpt quoted showed the contention niade. and it was raised by motions 
for an instructed verdict, it will be considered. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1621; 
Dec. Dig. ®=>273(6) ; Trial, Cent. Dig. § 250.] 

4. Limitation op Actions <S=5ll8(2) — Bl'nning of Statute— Institution of 

Suit. 

Where within the year allowed by Kirby's Dig. Ark. § 5065, for com- 
mencement of actions for assault and battery, plaiiitifC flled his flrst 
amended pétition, on' which day sunimons was issued to the marshal for 
service on défendant, but was subsequently returned, because no deposit 
for costs had been made, the action, though because of plaintlff's inability 
to flnd security for costs, service of simunoiis was delayed, was commenced 
within time; the filing of the pétition and delivery of the summons for 
service marking the commencement of an action. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 
528; Dec. Dig. <S==118(2).] 

In Error to the District Court of the United States for the West- 
ern District of Arkansas ; Frank A. Youmans, Judge. 

Action by O. T. Looper against Mike Cisco and others. There was 
a judgment for plaintiff, and défendants bring error. Affirmed. 

John Goolsby, of Hartford, Ark., and George W. Dodd, Holland & 
HoUand, Thomas B. Pryor, and Covington & Grant, ail of Ft. Smith, 
Ark., for plaintiffs in error. 

Daniel Hon, of Ft. Smith, Ark. (John P. Woods, of Ft. Smith, Ark., 
on the brief), for défendant in error. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

ADAMS, Circuit Judge. This was an action at law, brought by 
Looper against Cisco and 17 other named défendants, in which plain- 

Ê=3For other cases see same topie & KEY-NUMBBR in ail Key-Numbered Digesta & Indexes 



CISCO V. LOOPER 337 

tifï sought recovery of damages alleged to hâve been sustained by 
him by an assault and battery committed on him by the défendants. 
At the close of ail the évidence, the court instructed a verdict for 
some of the défendants, and submitted the case to the jury as to the 
others. The trial resulted in a verdict and judgment against Cisco and 
the others for |1,250. To reverse this judgment they prosecute this 
writ of error. 

The amended complaint, on which the case virent to trial, is substan- 
tially this : That défendants on the 6th day of April, 1914, while plain- 
tiff wras at work in the employ of the Bache-Denman Coal Company, as 
foreman at one of its coal mines located in Sébastian county, Ark., 
known as mine No. 4, with other persons unknown to plaintifF, marched 
in a large body to the mine, fell upon and beat the plaintiff, and com- 
pelled him to draw the fire from the furnace under the boilers of the 
mine, and while he was so doing continued to beat and ill-treat him, 
so that he was seriously hurt and suffered great bodily pain and in- 
jury. 

Défendants, in due course, appeared and filed their answer, deny- 
ing the allégations of the complaint, pleading specially that the suit 
was not brought within one year after the cause of action accrued, 
and was therefore barred by the statute of limitations of the state of 
Arkansas. 

At the trial évidence was produced showing that on the 6th day 
of April, 1914, a body of several hundred men, including the de- 
fendants, by prearrangement, assembled at a schoolhouse not far 
distant from the mine, for the purpose of devising a scheme for union- 
izing that mine, which before then had been operated by nonunion 
men ; that after some speech-making they proceeded, with band play- 
ing, flag flying, and with much noisy démonstration, to the mine; that 
on arriving there they kept up their noise, and in the midst of much 
confusion created thereby some person or persons among them ordered 
plaintiff to draw the fire from the furnace under the boilers, by which 
the mine was operated, and thus stop its working, and simultaneously 
fell upon and beat the plaintiff and other employés of the coal Com- 
pany there at work. 

The plaintiff' was compelled to rely largely upon the testimony of 
the défendants, and others associated with them, for évidence to sus- 
tain his complaint. Thèse witnesses testified with manifest indisposi- 
tion to make any full, frank, or fair statement, but admitted, in effect, 
that an assault was made upon the plaintiff, that a large crowd was 
présent at the time of the assault, that they did their work with 
much shouting, noise, and confusion, and that the défendants were 
présent. But each and every one of them denied any participation in 
the assault, and testified that they could not identify any one who 
actually committed it. There was, however, abundant testimony to 
the effect that the crowd présent, which consisted of hundreds of men 
and women, generally joined in abusing the plaintiff and his cowork- 
ers, and in encouragement of the assault made upon them, and there 
was évidence tending to show a state of facts, including language, con- 
duct, and behavior of the défendants, which, by themselveS or by fair 
236 F.— 22 
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and reasonable inferences deducible from theni, tended to show that 
défendants themselves encouraged and abetted the assault. 

During the progress of the trial plaintiff dismissed his suit as against 
défendants Jim Lee, A. Y. Reed, Will Johnston, George Struth, and 
Andy Zaccanti, and the case proceeded to final hearing against the 
défendants Mike Cisco, John Kiger, Tom Kiger, Chas. McCowen, 
L/Ouis Fioretti, James Slankard, Vergil Stroud, Pete Cléments, John 
Bumpass, W. P. Fitzgerald, W. C. Chambers, Clint Burris, and Joe 
Overman. At the close of the évidence the court declined to instruct a 
verdict in favor of any of the remaining défendants, as requested by 
them, and charged the jury fully as to the law governing the case— 
amongst other things, as f oUows : 

"There Is no direct testlmony, I may say there is no testlmony at ail, tend- 
ing to show that any one of thèse defendaxits struck the plaintiff, or threw 
any missile at him. You are then to détermine whether they were connected 
in any way with the assault, in conformity with the rules that I now give you. 

"A person who Is présent at the commission of an assault and battery, and 
encourages and incites by words, gestures, looks, or signs, or by any other 
ineans, is 'aidlng and abetting' the same, and is liable as a principal. You 
are then to détermine, from ail the facts and circumstances in the testlmony, 
whether thèse défendants, or any of them, encouraged and Incited by words, 
gestures, looks, or signs, or by any other means, the assault upon thls plain- 
tiff. The fact that a person is présent at the commission of an assault and 
battery, or within a reasonable distance, so that he knows what is going on, 
without disapproving or opposing it, is évidence on which, in connection with 
other circumstances, it is compétent for the jury to Infer that he aided and 
abetted the same. * * * 

"Mère présence without participation will not sufïice, if no act whatever is 
done In concert, and no confidence Intentionally imparted by such présence to 
the perpetrators. In other words, if thèse défendants were présent through 
idle curloslty, with no intention that their présence should inspire confidence 
in those who made the assault upon Looper, then such défendants are not lia- 
ble in this action. They must hâve been there with a conscious purpose that 
their présence would inspire confidence In tliose who perpetrated the assault. 
If they were there for that purpose, and you are to take ail the facts and 
circumstances in this case to détermine that question, then they are liable 
in this action." 

Défendants assign for error that the court erred (1) in ruling on 
the admission and exclusion of évidence ; (2) in denying their several 
motions for an instructed verdict in their favor; (3) in giving to the 
jury the charge above quoted; and (4) in ruling that plaintifï's cause 
of action was not barred by the statute of limitations. 

[1] Counsel for plaintiffs in error hâve failed to quote the évi- 
dence alleged to hâve been improperly admitted or excluded, as re- 
quired by our rule 24 (150 Fed. xxxiii, 79 C. C. A. xxxiii), or to pré- 
sent any argument or reasons in support of their first assignment of 
error concerning admission and rejection of évidence. We therefore 
refrain from any spécial considération of it. 

[2] In support of their second assignment, they contend that there 
was no évidence tending to show that défendants, or either of them, 
committed the assault upon plaintiff, or aided or abetted any other per- 
son in so doing. We hâve carefuUy read the évidence of every wit- 
ness produced, either for plaintiff or défendant, and agrée with 
counsel for défendants that there is no direct évidence to the effect 
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that either of the défendants actually assaulted the plaintiff. But we 
find beyond any reasonable doubt that the défendants were with 
the body of men and women who accompanied the persons who did 
commit the assault to the mine, and remained with them while the 
assault was being made. In addition to this, we are advised by 
the necessary intendment of the verdict of the jury, in the Hght of 
the charge of the court, that the défendants themselves "encour- 
aged and incited the assault upon the plaintiff," by whomsoever made. 

But counsel say that the finding of the jury in this particular was 
brought about by an erroneous charge of the court to the efïect, as 
already appears in the part of the charge quoted, that a person prés- 
ent at the commitment of an assault and battery, encouraging its 
commission by words, gestures, looks, or signs, is an aider and abettor, 
and liable as a principal. Was this charge erroneous? 

We cannot read the record of this case without feeling a deep in- 
dignation at the method adopted by those who proposed to unionize 
the mine in question. No one now doubts the right of any or- 
ganized or unorganized body of men to seek to persuade in a peaceful 
and orderly way their fellow men to join their ranks; but violence 
and lawlessness, as arguments to that end or as means of coercing 
others, cannot be tolerated. Any persons who resort to violence to ac- 
complish their purposes fall under the condemnation of the law, and 
cannot escape responsibility theref or by any subterfuge adopted to con- 
ceal or mystify their identity. To make the law effectuai as against 
any such practices, it must, in our opinion, be held that any one who 
consciously participâtes in the création of a state of confusion, in- 
tended to prevent identification of the wrongdoer, or to safeguard him 
from détection or screen him from the conséquences of his act, is an 
aider and abettor in the accomplishment of the wrong, and should 
be held as a principal in its perpétration. Such, we think, is the sub- 
stance of the charge complained of. A careful reading of it, with its 
modifications and limitations, shows that it is fully as favorable to the 
défendants as they were entitled to. 

[3] The exception to the charge was gênerai, and failed to properly 
specify the particular part of it claimed to be erroneous ; but in view 
of the fact that the excerpt quoted présents the question of law in- 
volved in the case, and of the further fact that the same question is 
presented by the motions for an instructed verdict, we hâve consid- 
ered the question as if properly raised by the exception to the charge. 

[4] Was the action barred by the statute of limitations? By sec- 
tion 5065, Kirby's Digest of the Statutes of Arkansas, it is provided 
that actions for assault and battery must be commenced within one 
year after the cause of action accrues. The cause of action in this 
case accrued April 6, 1914. The first amended pétition, which brought 
in as défendants ail the persons now plaintiffs in error hère, was 
filed May 25, 1914, and on that day summons was issued to the mar- 
shal for service on them. The summons was received by the mar- 
shal prior to June 22, 1914, for on that day he made a return that the 
summons was not served because no deposit for costs had been 
made. Afterwards some amendments to the pétition were made and 
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some other proceedings had, from which défendants' coimsel argue 

that the summons was not delivered to the marshal with any intention 

that it should be served by him. They claim that the law of Arkansa? 

governing this matter is declared by the Suprême Court of that state in 

the case of Wilkins v. Worthen, 62 Ark. 406, 36 S. W. 22, wherein the 

court said : 

"The statute provides that 'a civil action Is conmienced by flllng in the of- 
fice of the proper court a complaint and causing a summons to be Issued there- 
on.' * • * But the mère signing and sealing a summons by the clerk is not 
sufficient. It must be delivered to the sheriff, or to some otie for him, and 
with the intention and purpose of placing it in the hands of the sheriff to be 
served." 

Claiming this to be a correct exposition of the law, which, for 
the purposes of this case, we may concède, counsel argue that the 
proof discloses that no bona fide intent or purpose was made by the 
plaintiff or his counsel to hâve the summons served on the défendants, 
and as a resuit that the action was not commenced when it purports 
to hâve been. 

After a careful reading of the proof, we are unable to agrée with 
this contention of counsel. We think it clearly appears from several 
indisputable facts disclosed in the record that, although plaintiff had 
some difficulty in finding security for costs, he made an honest effort to 
hâve his summons served by the marshal within due time, and that it 
was ultimately so served. 

Finding no error in the proceedings below, the judgment is af- 
firmed. 



BABCOCK & WILCOX et al. v. AMERICAN SURETY CO. OF NEW YORK. 

(Circuit Court of Appeals, Eighth Circuit. September 4, 1916.) 

No. 4477. 

1. Appeal and Eeiîor ©=184 — Waivee of Ebrobs — Objections. 

Where a case was tried by the court as one in equity wlthout objection, 
the point that the case was an action at law cannot be raised on appeal. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dlg. §§ 1149, 
1150, 1179-1183 ; Dec. Dig. <@=184.] 

2. United States <®=>67(2) — Contbactobs' Bonds — Liability of Sueety — 

Construction of Liability. 

An agreement for the érection of a building for an Indian school pro- 
viûed that the contractor should comply with Act Feb. 24, 1905, c. 778, 33 
Stat. 811 (Comp. Ht. 1913, § 6923), for the protection of persons furnishing 
œaterlals and labor. The act referred to déclares that any person enter- 
ing into a formai contract with the United States for the construction of 
any public building shall exécute the usual pénal bond, with the obligation 
that such contractor shall promptly make payments to ail persons supply- 
ing him with labor and materials, and that, if no suit be brought by the 
United States within six months from the completion of the contract then 
those supplying the contractor with labor and materials may sue. The 
bond furnished by the contractor was conditioned that he should keep, 
observe, and perform ail covenants, conditions, and agreements men- 
tioned in the articles of agreement for the érection of the building. Held 

ÊzaVor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexas 
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that, tliougli the conti-iU't reciuired tho. coiitraolor to furiiish labor and 
materlals for the érection of tlie building and to give bond for the pro- 
tection of lal)orprs and materialnien, yet as payment of their claims was 
iiot uiîide a condition of the bond, the liability of the surety cannot by 
constrnctioti be extended, i<o as to include tliem, on the theory that the 
agreenient to furnish the labor ajid materials was équivalent to an agree- 
nient to pay tUerefor. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dlg. <S=67(2).J 

Appeal from the District Court of the United States for the District 
of South Dakota; Jas. D. Elliott, Judge. 

Action by Babcock & Wilcox against Silas N. Opdahl and the Amer- 
ican Surety Company of New York. From a judgment for défend- 
ant Surety Company, plaintiffs appeal. Affirmèd. 

Karl Goldsmith, of Pierre, S. D. (A. E. Boyesen and H. H. Flor, 
both of St. Paul, Minn., and Henry R. Horner and Glenn W. Martens, 
both of Pierre, S. D., on the brief), for appellants. 

C. O. Bailey, of Sioux Falls, S. D., and Charles R. Fowler, of Min- 
neapolis, Minn., for appellee. 

Before CARLAND, Circuit Judge, and MUNGER, District Judge. 

CAREAND, Circuit Judge. The appellants brought this action as 
an action in equity against Opdahl and the surety company, to recover 
the value of materials sold by appellants to Opdahl and used in the 
construction of the dormitory hereinafter mentioned. The complaint 
contained two causes of action. The first cause of action was an ac- 
tion at law upon a bond given by Opdahl and the surety company to 
secure the faithful performance of a contract which Opdahl had en- 
tered into with the United States for the construction and completion 
of a brick dormitory at the Pierre Indian School, Pierre, S. D., dated 
July 26, 19n. The second cause of action after pleading the facts 
substantially as in the first cause of action, with the added allégation 
that Opdahl and the surety company had not executed such a bond as 
the law required prayed for damages. The case was heard by the 
court and it was ruled that the appellants and other intervening claim- 
ants should elect upon which cause of action they would proceed. They 
elected to proceed on the first. 

[1] We do not think there was any error in the ruling of the court 
compelling an élection. Whether the case ought to hâve been tried 
as a case in equity or at law is not now important, as it was tried by 
the court as an equity action, and no objection was made as to the 
form of trial. At the close of the trial the court ruled that there could 
be no recovery upon the bond, as it nowhere contained a condition that 
Opdà.hl would pay the claims of the appellants and other interveners. 

[2] A decree having been entered for the appellee, the appellants 
appeal. Article 8 of the contract between Opdahl and the United States 
reads as follows : 

"It is further covenanted and agreed that in the exécution of the said worlj 
the party of the second part will comply strictly with the provisions of the 
act of Congress approved August 1, 18i>2, relating to the limitation of the 
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hours of dally service of laborers and mechanics employed upon the public 
Works of the United States and tlie District of Columbia, and tlie act of 
Oongress approved February 24, 1905, for the protection of persons fur- 
nishing materials and labor in the construction of public works." 

The condition of the bond signed by the surety company is as fol- 
lows: 

"The nature of this obligation Is such that, if the said Silas N. Opdahl, his 
heirs, executors, administrators, and assigns, or any of them, shall well and 
truly observe, perform, and kéep ail the covenants, conditions, and agreements 
mentioned in certain articles of agreement, bearing date the 26th day of July, 
1911, between the Commissioner of Indian Aflfairs and Silas N. Opdahl, con- 
tracter, for érection and completion of a brick dormitory building at the 
Pierre Indian School, Pierre, South Dakota, according to the true intent and 
meaning of said agreement, then the above obligation to be void ; otherwise, ta 
remain in fuU force and virtue." 

The act of Congress of February 24, 1905, amending the act of 
August 13, 1894 (28 Stat. 278, c. 280), contains the follov^^ing language : 

"That hereafter any person or persons entering into a formai contract with 
the United States for the construction of any public building, or the prosecu- 
tion and completion of any jjubllc work, or for repairs upon any public build- 
ing or public work, shall be i-equlred before commenclng such work, to exécute 
the usual pénal bond, with good and sufflcient suretles, with the additional 
obligations that such contractor or contractors shall promptly make payments 
to ail persons supplying him or them with labor and materials in the prosecu- 
tlon of the work provided for in such contract. * * * If no suit should be 
brought by the United States within six months from the completion and final 
settlement of said contract, then the person or persons supplying the con- 
tracter with labor and materials shall, upon application therefor, and fur- 
nlshlng affldavit to the department under the direction of which said work ha& 
been prosecuted that labor or materials for the prosecution of such work 
bas been supplied by him or them, and payment for which has not been 
made, be fumished with a certlfied copy of said contract and bond, upon 
which he or they shall hâve a right of action, and shall be, and are hereby, 
authorized to bring suit In the name of the United States in the Circuit Court 
of the United States in the district in which said contract was to be per- 
formed and executed, irrespective of the amount in controversy in such suit, 
and not elsewhere, for his or thelr use and benefit, against said contractor and 
his sureties, and to prosecute the same to final judgment and exécution." 

The bond, as will be seen, did not contain the additional obligation 
required by the statute; but it is argued for appellants that, as the 
contract required Opdahl to furnish ail the materials, this was équiv- 
alent to an agreement on Opdahl's part to pay for the same, and that 
the bond having been given to secure the faithful performance of the 
contract the surety company can be held liable for the amount due for 
materials fumished to Opdahl by appellants. 

The word "furnish" in the contract would in a settlement between 
the United States and Opdahl, of course, be given its full significance, 
but we cannot hold that as against the Surety Company, the word 
"furnish" shall be given the broad meaning contended for by counsel 
for appellants. No case has been cited by counsel for the appellants 
parallel in ail its facts to the case at bar. When ail is said the case 
is simply this : That Opdahl by his contract agreed to give a bond ob- 
ligating himself to pay the claims of materialmen, but he failed to give 
any such bond. The surety company signed the bond which was ex- 
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€cuted, and no other. The bond itself did not provîde for the payment 
of materialmen, nor did the contract contain any such provision. 

The case is not difficult, unless we try to make it différent from 
what it really is. We hâve examined the cases cited by appellants, 
especially Peake v. United States, 16 App. D. C. 415, and Speir v. 
United States, 31 App. D. C. 476, and find that in those cases, while 
the bonds were defective, the contracts did provide that the contractor 
should pay for the material that went into the work. The cases which 
give the word "furnish" the broad signification contended for were 
cases brought by the obligée of the bond, such as the United States 
in the présent action. Such cases as Scott-Graff Lumber Co. v. In- 
dependent School District, No. 1, 112 Minn. 474, 128 N. W. 672, Un- 
ion Sewer Pipe Co. v. Oison, 82 Minn. 187, 84 N. W. 756, Greenfield 
Lumber & Ice Co. v. Parker, 159 Ind. 571, 65 N. E. 747, and Electric 
Appliance Co. v. United States Fidelity & Guaranty Co., 110 Wis. 
4.34, 85 N. W. 648, 53 L. R. A. 609, illustrate the true rule. It is un- 
fortunate for the materialmen that the case stands as it does, but we 
may not by construction make other and différent contracts than those 
made by the parties. The conclusion which we hâve reached on this 
branch of the case renders it unnecessary to consider whether or not 
the suit was prématuré. 

Judgment affirmed. 



SHEINBERG et al. v. HOFFMAN. 

(Circuit Court of Appeals, Tlilrd Circuit. October 26, 1916.) 

No. 2162. 

1. Hankrui'tcy ©=5414(1) — DiscirAROE — Rinitx ïo — Failxjbe to Keep Books. 

Where a baiikrupt's discli.irge is opposed under Bankruptcy Act July 1, 
1898, e. 541, § 14b, 30 Stat. 550 (Comp. .St. 1913, § 9598), on tUe ground of 
hls failure to keep books and his destruction of memoranda, a créditer 
bas the burden, not only of showlng tlie liankrupt's failure, or his destruc- 
tion of memoranda, but of showlng that the bankrupt Intended thereby 
to conceal hls financlal condition. 

[Ed. îv'ote. — For other cases, see Bankruptcy, Cent. Dig. § 720; Dec. 
Dig. ®=>414(1).] 

2. Bankbtiptcy (3=3407 — Discharge^ — Review. 

Mndlngs of fuct by a master approved by the court are presuniptlvely 
correct, and will be upheld on appeal, if supported by substantlal évi- 
dence, unless a clear mistake is shown. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929 ; Dec. Dig. 
<S=467.] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; W. H. Seward Thomson, Judge. 

In the matter of the bankruptcy of Abraham Hoffman. Benjamin Sheinberg 
and Jacob Wèlsberg, trading as Sheinberg & Weisberg, creditors, objected to 
the bankrupt's pétition for a discharge, and from an order of dlseharge they 
appeal. Affirmed. 

Ixjwrle C. Barton and Harry M. Stein, both of Pittsburgh, Pa., for appellants. 
W. C. Pentz and John J. Pentz, both of Du Bols, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit Judges. 
®=>For other cases see same toplc & KEY-NUMBER in aU Key-Numbered Dlgests & Indexe* 
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WOOLLEY, Circuit Judge. The bankrupt petîtioned for a dis- 
charge. The appellant creditors, having demanded of the bankrupt 
the payment of their claim in full and being refused, opposed the dis- 
charge upon spécifications under section 14b (2) (4) of the Bankruptcy 
Act (30 Stat. at Large, 544), as follows : 

That the bankrupt, with intent to conceal his financial condition, (1) 
failed to keep certain books of account, and (2) destroyed certain rec- 
ords, from which such condition might be ascertained ; and (3) con- 
cealed a part of his property with intent to hinder, delay and defraud 
his creditors. 

The master found (1) that the bankrupt failed to keep certain 
books but not with intent to conceal his financial condition, and that 
from the records kept, his financial condition could be ascertained; 
and (2) that the bankrupt destroyed certain loose slips on which he had 
entered memoranda of personal and business expenses, which after 
bankruptcy he classified and copied into a book; that the book was 
produced with full explanation of the entries, and that the slips were 
not destroyed with intent to conceal his financial condition. And finally 
the master found, (3) in the entire absence of évidence upon the sub- 
ject, that the bankrupt had concealed no part of his property with in- 
tent to hinder, delay and defraud his creditors ; and, therefore, recom- 
mended his discharge. 

The District Court affirmed the report of the master and ordered the 
discharge of tlie bankrupt. This is an appeal from that order. 

[1] In determining whether the bankrupt had offended against the 
provisions of the Bankruptcy Act in failing to keep certain books and 
in destroying certain slips, the master found that the objecting cred- 
itors had failed to prove the essential élément of the offense tliat the 
acts done and omitted by the bankrupt were with intent to conceal his 
financial condition, and accordingly recommended the discharge of the 
bankrupt under authority of the cases which hold that: 

"Wliere a créditer seeks to prevent a discharge, on sucli ground (failing to 
keep books), the burden Is on him, not only to show that the baiiknipt failed 
to keep books of accounts, but that his omission was with intfmt to conceal 
his financial condition." In re Garrison, 149 Fed. 178, 79 C. C. A. 126; In 
re Marcus (D. C.) 192 Fed. 743; In re Miller, 212 Fed. 920, 129 C. C. A. 440; 
lu re Brockman (D. O) 108 l'ed. 1015; In re Burstein (D. C.) IGO Fed. 765; 
In re Haskell (D. C.) 164 Fed. 301. 

The District Court cannot be charged with error of law in affirming 
the finding of the master based upon this rule. 

[2] The findings of fact by the master and affirmed by the court 
are presumptively correct and will be upheld on appeal, if supported 
by substantial évidence, or unless a clear mistake is shown. Epstein 
V. Steinfeld, 210 Fed. 236, 127 C. C. A. 54; Coder v. Arts, 152 Fed. 
943, 946, 82 C. C. A. 91, 15 L. R. A. (N. S.) 372; Ohio Valley Bank 
V. Mack, 163 Fed. 155, 89 C. C. A. 605, 24 L. R. A. (N. S.) 184; 

Wilson V. Continental B. & L. Asso., 232 Fed. 824, C. C. A. . 

We discern no mistake in the findings of fact. As they are substantially 
supported by tlie évidence, we are not inclined to disturb them. 

The decree below is aiïirmed. 
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REED V. ANDERSON et al. 

(Circuit Court of Appeals, EightU Circuit. Oetober 5, 191G.) 

No. 4607. 

AppEAL AND Error <S=744— Pekfection of Appeai.— Filing Assignment of 
Ereok. 

Wliere an appeiil wns granted on August 17tli, and tlic suitersedeas 
bond approved and filed x\ugust 27tli, but no assignment of error was filed 
until September 25th. tlie sippeal will be disniissed for noncoinpliance 
with rule 11 of the Circuit Court of Appeals, Eighth Circuit (91 Eed. vl. 
32 C. C. A. Ixxxviii). dcclaring that plaintiff in error or appellant shall 
file with the clcrk of the court below, with his pétition for a writ of error 
or appeal, an assignnient of error.s ; the assignment of errors not bein:; 
tiled with or before the supersedeas bond, so as to corne in lime. 

|Kd. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 30 IH- 
3048; Dec. Dig. ®=»744.] 

Appeal from the District Court o£ the United States for the Dis- 
trict of New Mexico; Wm. H. Pope, Judge. 

Action hetween Mary A. Reed and Lucy M. Anderson and others. 
From a judgment for the latter, the former appeals. Appeal dismissed. 

Homer S. Murst, of Oklahoma City, Okl., E. P. Davies, of Santa 
Fé, N. M., and Victor A. Sniggs, of Oklahoma City, Okl., for appel- 
lant. 

Reed Holloman, of Santa Fé, N. M., for appellees. 

Before SAXBORX. Circuit Tudge, and TRIEBER and VAN 
VALKENIÎLJRGH, District Judges. 

TRIEP>ER, 13istrict Judge. The ai:)i)eal in this case was granted and 
filed in the offxe of the clerk of the District Court on August 17, 1915. 
The supersedeas bond was approved and filed August 27, 1915, but no 
assignment of errors was filed until September 25, 1915. On that day 
counsel for appellant filed a motion to hâve the assignment of errors 
filed nunc pro tune as of August 17, 1915, the day the appeal was 
granted. A hearing was had on this motion, and by the court denied. 

In view of the settled rule of this court the merits of this case are 
not before us. In Webber v. Mihills, 124 Fed. 64, 59 C. C. A. 578, 
this court held : 

"Attention has been sharpl.v called to this rule (Rule 11, C. C. A., Elglith 
Circuit [91 Fed. vl, 32 C. C. A. Ixxxviii]) and the announcement lias been 
)ilahd.v made that it wovdd lie enforced, although in the earlier cases tne 
errors assigned were carefuUy examined, that no injustice miglit resuit from 
an unexpected application of the rule [cltlng cases]. But in the later cases 
the rule bas heeu steadily luid uiiiformly enforced [citing cases]. * * » 
The assignment of errors in this case was not flled mitil seven days after 
the allowance of the appeal, and the appeal must be disinis.sed under rule 11." 

This rule bas been steadily enforced by this court ever since. Lock- 
man v. Lang, 128 Fed. 279, 62 C. C. A. 550 ; Simpson v. First Na- 
tional Bank, 129 Fed. 257, 68 C. C. A. 371. The same practice pre- 
vails in other circuits. Mutual Life Ins. Co. v. Conoley, 63 Fed. 180, 

®=5For other cases see same toplc & KBY-NUMBKR In ail Key-Numberea Digests & Indexes 
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11 C. C. A. 116 (Fourth Circuit); Mast & Co. v. Superior Drill Co., 
154 Fed. 45, 83 C. C. A. 157 (Sixth Circuit). 

Had the assignment o£ errors been filed on or before the filing of 
the supersedeas bond, it would hâve been sufficient. Simpson v. First 
National Bank, supra. But it Avas not filed until 29 days after the 
bond had been approved and filed. 

The appeal must be dismissed ; and it is so ordered. 



WATSON FIREPEOOF WINDOW CO. v. BIEESACH & NIEDERMBYER CO. 

(Circuit Court of Appeals, Seventh Circuit. June 7, 1916.) 

No. 2299. 

Patents <©=»328 — Validity — Anticipation. 

The Watson patent, No. 702,754, for improvements in Windows, the 
distlnctive feature of which was that the flxed part of the bar or muntin 
against which rest adjacent panes of glass Is a flat surface, so that in 
glazing either pane can be slld across the sanie, and when both are in 
place are held apart by a rib along the middle of the movable part of the 
bar or muntin which, when in position, holds the panes in their relative 
and proper places, held not to show invention, belng anticipated by dls- 
closures of other patents shown in the prior art. 

Appeal from the District Court of the United States for the East- 
em District of Wisconsin ; Ferdinand A. Geiger, Judge. 

Bill by the Watson Fireproof Window Company against the Biersacli 
& Niedermeyer Company. From a decree for défendant, complainant 
appeals. Affirmed. 

The following is the opinion of Geiger, District Judge, in the trial 
court : 

Complainant filed its bill, charglng défendant with Infringement of letters 
patent No. 702,754, grauted June 17, 1902, to Watson, and assigned to it. The 
invention relates to "improvements in Windows," and "more particularly to 
fireproof Windows of that elass which hâve their f rames and casings made of 
sheet métal," and its object is "to provide an improved construction for se- 
curlng the glass in place in the Windows of this character." The invention is 
thus descrlbed in the drawings and spécifications, omitting therefrom mattera 
of détail: 

"In the drawings. Figure 1 is a front élévation of a métal window con- 
structed in accordance with my invention and comprising a lower statlonary 
and an upper pivoted or swinging sasli, to both of which my improvements 
are applied. Fig. 2 Is a sectlonal side élévation thereof. Fig. 3 is a top plan 
section taken through the statlonary sash on Une 3 3 of Fig. 1. Fig. 4 is a 
top plan section taken through the swinging sash on Une 4 4 of Fig. 1. Fig. 5 
is a f ragmentary perspective vIew, indicating the manner of inserting the glass 
in the sash. Flgs. 6, 7, 8, and 9 are top plan sections further showing the 
manner of inserting the glass in the sash. 

"In said drawings, A désignâtes the rectangular outer caslng of the window 
which is designed to be built Into the wall of the building B in the usual man- 
ner. This caslng is herein shown as divided by a transverse bar a into upper 
and lower sections, of which the upper section is in this instance provided with 
a swinging sash O, while the sash D of the lower section is made flxed or 
statlonary. It will, however, be understood that in so far as the présent in- 
vention is concerned it is Immaterial whether the window caslng comprises 
oue or more sections, or whether the sash of any section is flxed or is arrangea 
to slide or swing, my improvements being equally applicable in either case. 

®=3For othflr cases see eame topic & KEY-NUMBBR in ail Key-Numbered DtgesU & ladexM 
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"Extendlng arouiid the inner margin of each sash Is a groove 1, made of 
sultable width to recel ve the edges of the panes of glass G and of a depth 
desirably about equal to Its wldth, except along the upper edge of the sash, 
where the groore takes the foriu of an opeii slot %, into whlch the glass may 
be thnist coiisideiubly farther than the distance which it Hormally occupiea 
wherj in place, Figs. 2 and 5. 

"The glass G for each sash Is pro^ided in a plurality of panes — in thls in- 
stance t>vo — the aggregate width of whieh is niade soniewhat less than the 
extrême inncr widtli of tlie sasli from) the bottom of the groove 1 on one 
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side to the bottom of tlie same groovo on the other. This permits the glass to 
be inserted by proceeding in the manner IndicateU in Figs. 5 to 9, inclusive. 
The upper edge of the flrst pane Is slip])ed angularly up through the slot 2, as 
shown in Fig. 5, and the whole pane is then swung into a vertical position and 
slipped dovv'n until its lower edge enters the groove 1 at the bottom of the 
sasli. The pane then occiipies a position such as is Indicated in Fig. 6 and 
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can be slipped sidewise untU one of Its latéral edges enters the groove 1 at the 
slde of the sash, as shown in Flg. 7. This leaves a space between its other 
latéral edge and the other slde of the sash wide enough to receive the second 
pane, whlch is then inserted in the same manner as the first pane until it 
occupies the positioti shown in Fig. 8, whereupon it is moved sidewise away 
from the flrst pane until its latéral edge enters the groove 1 on the other 
side of the sash, as shown in Fig. 9. The glass is then secured in this position. 
as follows: Midway between its sides the sash is provided with a vertical bar 
S, located in front of the groove 1, with its rear face In the same plane as the 
front edge of said groove or in Une with the front surface of the Inserted 
glass. This bar covers the adjacent edges of the two panes of glass on theii- 
front sides and aflfords a ledge against whieh thèse Inner edges of the glass rest. 
Operating in conjunction with this middle sash bar 5 is a clamping bar Jj. 
havlng forwardly projecting flanges 5, which enter between the panes, so as to 
prevent their latéral movement, and latéral flanges 6, whicli pro.iect Ijaek to 
the glass and hold it firmly against the front bar 3. This clamping bar is here- 
in shown as secured in place by screws 7, which extend through the bar Into 
screw plates 8 in the front bar S and by turnlng up whieh the glass nmy be 
held between the clamping bar and front plate as tightly as deslred. This 
clamping bar is put in place after the panes hâve heen inserted and moved 
laterally into their final positions, as shown in Fig. i), and the tightenlng of its 
screws 7 complètes the glazing opération. 

"One great advantage of the construction deseribed is that it ennbles tlie 
window to be gliUsed from the inside of the building and does not require any 
attention or manipulation from without, as is commonly necessary in flreproof 
Windows of this character. Windows so constructed may, furthermore, be made 
of any desired width and arranged to contain as uiany panes of glass as 
may be necessary to glaze the desired width of the sash, without regard to 
the width of the panes, since it is only necessary to provide as many additional 
bars 3 and Ji as are needed in clamping the adjacent edges of each pair of 
panes. Obviously many changes may be made in the détails of the construc- 
tion shown without departure from the broad spirit of the Invention claimed." 

There has been mueh discussion of the question whether Watson invented a 
"flreproof" window — complainant asserting that he did; défendant that he 
did not. Of course the problem of deflning a flreproof window, the inclusion 
of features necessary, and the exclusion of those unnecessary, to constitute 
such a structure, is not before the court for solution. Common observatioti 
teaches us that, after ail, structures are "flreproof" as a matter of degree only. 
The term expresses the quality of one structure to withstand the stress of flre 
relatively to, or by comparison with, those which are deemed flammable or 
not so capable to withstand it. Therefore, in the présent case, it may be con- 
ceded that a métal sash window with wire glass is, acceptably, a "flreproof 
window," simply because the materials are noninflammable. But upou the 
issues hère the question is of importance, because upon its answer may dé- 
pend the scope of the art to which référence may be had in determining the 
quality of Watson's endeavors — whether he invented anything, or merely 
selected and adapted to his structure well-known features. Upon the spécifica- 
tions and drawings Watson's invention is thus embodied in the first of the 
four claims of the patent: 

"In a window, the combination of a plurality of panes of glass, of a sash 
grooved to inclose said panes of glass, a bar flxed to and extending across the 
sash in front of the plane of the groove and past whieh the panes may be slid 
latéral portions of the groove, a clamping bar interposed between the panes 
when slid into the side grooves and bearing against their adjacent edges 
opposite to the fixed bar, and means for detachably securing the clamping bar 
in place, substantially as deseribed." 

The second clalm differs only in narrowing the "means for detachably secur- 
ing the clamping bar" to "clamping screws," vvhile the third and fourth claims 
differ substantially from the flrst and second, in respectively ineorporatliig a 
"métal" sash. The flve éléments of the combination are therefore: (1) The 
plurality of the panes of glass ; (2) the grooved sash for their inclosure ; (3) 
the bar flxed to and extending across the sash in front of the plane of groove. 
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past which the paoes may be slid laterally to introduce or wlthdraw them; 
(4) the clamplng bar interposed between the panes; (5) the means for se- 
curing the clamplng bar. 

In determinlng the scope of the art to whlch Watson must be held, there 
are several considérations whlch are, I belleve, controlllng, in support of the 
conclusion that the invention, as elaimed, Is not a "flreproof wlndow": First, 
his stateroent that hls invention relates "to improvements In Windows," and 
"more partlcularly to fireproof Windows of that class whlch hâve their 
f rames made of sheet métal," wlth the object of providlng "improved construc- 
tion for securlng the glass in place in Windows of thls character" ; secondly, 
the fact that a "métal" sash appears as an élément In claims 3 and 4 and not 
In claims 1 and 2, taken In connection with the substantlal identity of the 
claims as to other éléments, as already Indlcated, shows, no matter what may 
be said of thelr validity, that the elaimed improvement relates to an extended 
art ; thlrd, the rejection by the Patent Office of a clalm for a flreproof wlndow, 
for which no substitute clalm now appears in the patent. 

It may be, as contended by plalntlff, that Watson had in view the adapta- 
bility of his structure to the use of wlre glass through whlch the flreproof 
([uality would be greatly strengthened and more nearly approach perfection ; 
that any expectatlon of its utility In such combined use bas been realized 
through the advent and extenslve use of that klnd of glass. But hls real 
invention is neither more nor less than he has declared — an Improvement in 
Windows — and there is open for considération the entire art relatlng to sash 
for Windows or wlndow structure. Therefore the referencël cited by défend- 
ant, hereafter referred to, are deemed relevant. 

Now in taking thls view, défendant refers us to numerous structures of the 
prier art, ranging from simple forms of wooden sash structures of doors and 
Windows to rather complex forms of flreproof Windows and of sash in use in 
sky Windows. No reason is percelved why thèse références are not pertinent, or 
why the more fundamental art of gldsing joinery should not be consulted to 
<letermlne the fund of Information presumably possessed by mechanics in 
that art, in order to answer the question respectlng Watson's alleged in- 
vention. Therefore the Sheldon patent, though for a sereen door discloslng the 
form and arrangement of grooves for panels, and Short's disclosure, in a wood- 
en wlndow sash, of a removable muntln, are not to be discarded, in considering 
Watson's structure as one not necessarily flreproof. But an examination of 
the Hayes, the Bickelhoupt, the Rendle, and the Coulson patents shows, In 
my judgment, that Watson really does no more than.to sélect from them, 
respectively, éléments now found in hls claims. Certainly the muntln of 
Watson differs from Short only in the fact that in the one the rib is upon the 
fixed, in the other upon the removable, part. The grooves are alike, both lu 
arrangement and shape, in Watson, Sheldon, and Hayes. Watson's feature 
■of deepenlng oue groove to recelve the pane and to enable its belng llfted, then 
lowered, into the opposite groove, is disclosed and expressly elaimed by Hayes. 

Wlth respect to the clamplng bar and the means for securlng it, and which 
îs clalnied "substantlally as descrlbed," I am una))le to flnd any différence in 
the disclosure shown by Watson in Figure 3, supra, and Figures 17 and 18, 
■viz.: 
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anrt those made by Coulson, patent 429,375, and Rendle, No. 1,372 (British), viz.: 
(1) Figure 8, Coulson Patent, No. (2) Figures 1, 6, and 7 of tlie Rendla 



429,375. 
Fig. 8. 



Patent, No. 1,372 (British). 





Fig. 6. 



Every élément found in Watson's structure appears in one or more of 
thèse références ; and while Rendle's adaptation is limited to a "structure for 
hortlcultural purposes," and Coulson describes his as a "glazed structure," 
their pertinency, as already indicated, must be accepted if we regard Watson's 
efforts to hâve been exerted in the glazlng art, rather than limited to sucli 
Windows as are found on the sides of ordinary dwellings or buildings. To 
my mind, one seeklng to perfect a structure wherein the mullion or the 
panes are easily removable would at once be referred to that branch of the 
art wherein that kind of structure was in greater demand, irrespective of 
the flreproof quality, and skylight and hortlcultural structures are in that 
branch.- The contention of défendant, that the patent in suit is vold for 
want of Invention, must be upheld. It may be that Short and Sheldon, upoii 
reproduction of their respective structures, are far from Watson in pliysical 
appearanee ; but, when the numerous later structures are added thereto, there 
is a sum total of mechanical éléments in the art which forbids AVatsou's 
clalms upon any theory except that of aggregation or sélection. Every feature 
is not only suggested, but worked out; and even if Watson's précise coiu- 
bination is not disclosed in any one alone of tha many références, Us pro- 
duction is, in my judgment, attalned through the exercise of mechanical 
skill, and has not the quality of Inventive novelty. 

The third and fourth clalms, in adding the élément of a "métal" sash, must 
fall with the first two. 

The conclusion is that the patent is vold, and that a decree In fa.vor of 
the défendant be entered aecordlngly. 

W. Clyde Jones and Albert H. Graves, both of Chicago, 111., for ap- 
pellànt. 

John G. Elliott, of Chicago, 111., for appellee. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge. This is an appeal from a decree of 
the District Court holding void letters patent No. 702,754 to Watson, 
granted June 17, 1902, for certain "improvements in windows," and 
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dismissing bill of appellant charging infringement thereof. A descrip- 
tion of the patent, with cuts showing its illustrative drawings, appears 
in the opinion of tiie District Court, which is found on pages 211- 
221 inclusive of the printed transcript of record herein [see above]. 
That opinion considers the disclosures of various patents shown in the 
prior art, notably the Short, Sheldon, Hayes, Rendle, and Coulson pat- 
ents, and from careful examination of thèse arid of ail the évidence 
we are satisfied that the District Court properly reached its stated con- 
clusion that the patent in issue "has not the quality of inventive nov- 
elty." 

One of the distinctive features of the Watson patent is thàt the fixed 
part of the bar or muntin, against which rest adjacent panes of glass, 
is a flat surface, so that, in glazing, either pane can be slid across the 
same, and, when both are in place, are held apart by a rib along the 
middle of the movable part of the bar or muntin, which, when in posi- 
tion, holds the panes in their relative and proper places. Distinguish- 
ing the Watson from the Short structure in this regard, it is said in 
the opinion : 

"Certainly the muntin of Watson diiïers from Short In the fact that in 
the oue the rlb is upon the fixed, and in the other upon the movable, part." 

In this respect the opinion fails to point out the full disclosure of 
the Short patent, which was granted for improvements in setting glass, 
and in the sash therefor; for, while it might possibly be concluded 
from its drawings that the rib is on the fixed part, the spécification 
of that patent discloses it may be upon either — the language there em- 
ployed being: 

"The inner face of the binding pièces has a rib down through the center 
to separate the glass, or instead thereof there may be a rlb on the station- 
ary part." 

Barring only the raised center rib on the fixed part of the muntin 
shown in the Sheldon patent, it shows the entire novelty claimed by 
Watson. It has the slots or grooves in the three sides, that on the 
upper side being abnormally deepened for projecting the panel therein 
and dropping it into the lower slot. It shows, also, some pFay or slid- 
ing space on the fixed part of the muntin, on either side of the rib 
thereon, so that the panel, being inserted in the upper and lower 
grooves, may then be slid into the groove on the side opposite the 
muntin. 

It is claimed that the Sheldon patent, being for a combined screen 
and storm door, is not in an analogous art. It would be entirely feasi- 
ble to hâve glass panes for the solid or storm panels of such doors ; 
but whether of glass or of any other weather resisting material, trans- 
parent or opaque, means for conveniently inserting and holding in 
place the panels of such doors cannot be said to be irrelevant to the 
art of inserting and holding in place the glass panes of Windows. 

For the reasons set forth in the opinion of the District Court, sup- 
plemented by what is hère said, the decree is afiîrmed. 
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WILLIAMSON V. ELECTRIC SERVICE SUPPLIES 00. 

(District Court, E. D. Pennsylvanla. October 9, 1916.) 

No. 1171. 

1. Patents <g=»112(l) — Issuance — Presumption. 

The Issuance of a patent carrles with it a presumption of valldity. 
[Ed. Note. — For other cases, see Patents, Cent. Dig. $ 162; Dec. Dlg. 
<g=>112(l).] 

2. Patents iS=69 — Anticipation — Peiob Use and Publication. 

For prior publication to invalidate a patent, the Invention described In 
the publication must be Identical in ail respects with that whose novelty 
It contradlets, and the same idea of means in the same stage of develop- 
ment as that which the patent has later embodled must be communicated 
to the public. 

[Ed. Note. — For other cases, see Patenta, Cent. Dig. { 84; Dec. Dlg. 
<g=C9.] 

S. Patents <2=>81— Validitt — Prioe Use. 

In determining whether a patent is void because of prior use for more 
than two years before application, where it is claimed that the use was 
net public, but was for the purpose of perfecting an incomplète in- 
vention by tests and expérimenta, the patentee's proof of that fact, the 
period for the use haviug been established, should be clear and unequivocal. 
LEd. Note.— For other cases, see Patents, Cent Dig. § 104 ; Dec. Dig. 
©=81.] 

4. Patents (^=.328 — Validitt — Priob Public Use and Publication. 

The Raïusey patent. No. 575,733, for an electric signai system for elec- 
tric railroads, which by means of llghts indicated the présence of cars 
between the several blocks established, held, in view of the patentee's long 
delay In asserting his rights, invalld, because of publication two years 
before application, as well as public use for more than two years before 
application. 

In Equity. Bill by James E. Williamson against the Electric Serv- 
ice Supplies Company. Bill dismissed. 

J. F. Shrader, of Philadelphia, Pa., and John H. Roney, of Pitts- 
burgh, Pa., for plaintifï. 

Charles N. Butler, of Philadelphia, Pa., for défendant. 

TFIOMPSON, District Judge. The bill charges infringement of 
the Ramsey patent, No. 575,733, issued January 26, 1897, upon an 
application filed August 9, 1894. The patent contains a single claim, 
to wit: 

"In a signal System for railways, a trolley or feed wire havlng a branch at 
each station, a Une wire having a signal and a terminal switch at each sta- 
tion, and a return circuit; the svritches co-operating with the return and 
branch circuits alternately, substantially as and for the purpose speclfled." 

The answer dénies the validity of the patent because the device 
was described in a printed publication more than two years prior to 
filing the application and was in public use and on sale in this coun- 
try more than two years prior to the application. Infringement is 
denied. 

[1] The défendant offered in évidence three prior patents under the 
défense of the prior art, the dates of issue of which, respectively, are 

Asafor othtr cases sm same toplc t KBT-NUMBER in aU Kejr-NamberaÇ DigttUt Iud«XM 
236 F.— 23 
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Hadden, March 6, 1883; Cheney, February 16, 1892; Jaggard, April 
S, 1892. None of them, standing alone, anticipâtes the claim of the 
patent in suit, and no explanatory testimony was offered to overcome 
the presumption afforded by the issuing of the Ramsey patent. Bell 
V. McKinnon, 149 Fed. 205, 79 C. C. A. 163. 

[2] In support of the défense of prior publication, the évidence of 
the description of the plaintifï's invention published in the Street Rail- 
way Journal in October, 1891, 2 years and 10 months prior to Ramsey's 
application, is sufficient to invalidate the patent if it cornes within the 
rule cited by Judge Acheson in Hanifen v. Godshalk Co., 84 Fed. 649, 
28 C. C. A. 507, as laid down in Robinson on Patents, vol. 1, § 329 : 

"The invention described In the publication must be identical in ail respects 
with that whose novelty It contradicts. The same idea of means in the same 
stage of development as that which the Inventor of the later has embodled 
must be thereby communicated to the public." 

The facts will be considered in their bearing upon the défense of 
publication and of prior use .and prior sale. Ramsey conceived of 
the invention of the patent in suit during the early part of 1890. At 
that time he was chief electrician of the Pleasant Valley Street Rail- 
way Company and later became superintendent of the road. During 
the early part of 1890 he began the construction of boxes and the 
installation of his System on a branch of the Pleasant Valley Street 
Railway, and, during June or July, 1892, more than two years prior 
to the application for the patent, the System was installed on the Beaver 
Valley Railway in the same locality as the Pleasant Valley Une. It is 
claimed by the plaintifï that this use was merely expérimental, and that 
the perfected System, as set out in the patent, was not in use on ei- 
ther of thèse roads until September, 1892. 

[3,4] In the spécification the patentée states: 

"My invention relates to Systems for throwlng or showing signais at two 
or more points to indicate that a certain block or section of track is occupied 
by a train or car and that the train or car so signaled must wait until the 
signaling train or car passes such point." 

In the patented device the main conductor of the electric circuit is 
the trolley wire. From the trolley wire at each end of the section of 
single track for which the signais are to be provided a branch con- 
ductor leads to a binding post. Each of the signal boxes at the re- 
spective ends of the single track is provided with lamps in séries. A 
conductor, which is referred to as a Une wire, not directly connected 
with the trolley wire dr its branches, connects the séries of lamps in 
the two boxes. A groùhd wire is provided at each signal box, Connect- 
ing with the ground Une of the main circuit. Points of contact are 
provided for each branch wire and each ground wire, which may be 
connected with the Une wire by means of a switch arm. When both 
switches arfe in contact with the branch wires, or when both are in 
contact with the ground wires, no current will pass tHrough the Une 
mre, and the lamps are then unlighted. When, however, one switch 
arm is in contact with the branch wire and the other with the ground 
wire, the circuit is closed, and the conséquent current causes the light- 
ing of the lamps in both boxes. The purpose of the device is to enable 
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the conductor of a trolley car, by turning the switch at either end, to 
light the lamps at both ends of the single track upon entering it, 
thereby warning the conductors of other cars that the single track is 
occupied, and, upon leaving it, by turning the switch at the other end 
of the single track to extinguish the lights, so that the conductor of 
another car entering the section of single track knows that there is no 
other car upon that track. 

The invention described in the spécification is for a new and useful 
improvement in Systems for electrical signaling. The essential feature 
of the improved system is the arrangement of the construction wheré- 
by a single Une wire conducting through the lamps is, by means of 
switches, made a part of a circuit Connecting through the ground wire 
at one end and the branch wire at the other end alternately, and where- 
by, by means of one switch at either station, the current may be turned 
on or off, lighting the lamps or extinguishing them simultaneously at 
both ends of the circuit. 

It is to be determined, then, whether the invention, as described in 
the Street Railway Journal and in use prior to August, 1892, was 
identical with the device set out in the claim of the patent. The plain- 
tif? claims that the System described in the Street Railway Journal and 
in use upon the Pleasant Valley and Beaver Valley Street Railway 
lines dififered from that described in the patent, in that résistance coils 
were supplied in the signal boxes used prior to September, 1892, and 
shown in the illustration published in the Street Railway Journal, and 
that the lamps in use were arranged in multiple séries and so shown 
in the Street Railway Journal publication; that the résistance coils 
caused excessive beat in the boxes and destroyed the efficiency of the 
lamps, and, while the gênerai resuit was a practical opération of the 
System, it required further experiment to bring it to a degree of per- 
fection which would make it reliable as a signaling device. In Sep- 
tember, 1892, the résistance coils were removed, and the inventer 
changed the circuits through the lamps from multiple séries to séries, 
with the resuit that the system became reliable and efficient, and later 
came into gênerai use as the standard system for street railway signais. 

If the System in prior use and described in the Railway Journal 
of 1891 lacks identity with the system described in the patent, it does 
so only by reason of thèse différences : First, the présence of résistance 
coils in the system first described and used, and the omission of ré- 
sistance coils in the claim and spécification and drawings of the pat- 
ent; and, second, the arrangement of the lamps in prior use and de- 
scribed in the Railway Journal in multiple séries and their arrange- 
ment in the drawings in the patent in séries. 

It is undisputed that the system in use upon the Pleasant V^alley 
Railway and the Beaver Valley Railway more than two years prior to 
filing the application for the patent could be constructed from the 
publication in the Street Railway Journal by others skilled in the art 
to which it pertains. The détermination of the identity of the de- 
scription in the Railway Journal and of the System used by the two 
railway companies with the system described in the claim of the plain- 
tiiï's patents must therefore be based upon the détermination of the 
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questions whether the removal of the résistance coils, assuming that the 
patent is limited to a System without such résistance, or the change 
from multiple séries to séries, assuming that the patent is limited to a 
séries arrangement of lamps, embodied invention. The advantage of 
the absence of the résistance coils, as explained by the plaintiff's wit- 
nesses, is that the coils caused excessive heat within the signal boxes, 
causing short-circuiting, and in some cases resulting in burning up 
the boxes. The efifect of the coil upon the lamps is not clear. It is 
stated by the witnesses that, when there was an exceptionally heavy 
load upon the current, the lights would become so dim as to render it 
difficult to détermine whether they were lighted or not. This condi- 
tion is not by any clear évidence traceable to the présence of the 
résistance coils, and their présence is explained by the inventor, Mr. 
Ramsey, as being due to a désire to protect the weak filaments of the 
lamps, as well as to prolong the life of the lamps by preventing an 
excessive flow of current through them. The advantage of the séries 
arrangement of lamps, as explained by the witnesses, is that a person 
turning the switch to light the lamps and, finding that they do not 
light, is at once apprised of the fact that the System is out of order, 
and the car enters upon the single track with caution. 

The claim of the patent is broad enough to cover an arrangement 
in séries or multiple séries, and the only ground upon which the plain- 
tiff can claim that the séries arrangement is covered by the patent is 
the mention of a séries of lamps in the spécification and a drawing 
representing a séries arrangement. 

The palpable fact that the effect of breaking or burning out any one 
of the lamps will break the circuit is not such a discovery as to enti- 
tle the patentée, so arranging the lamps, to the crédit of invention. 
It is plain that any practical electrician, though but slightly skilled in 
the art, having presented to him an arrangement by which the circuit 
was conducted through one part of a multiple séries, and desiring to 
hâve it known when one of the lamps was burned out or broken, would 
arrange the wiring in séries, instead of in multiple séries. This is a 
mère matter of mechanical arrangement, which could be effected by 
any electrical mechanic, and it cannot be pretended that it required the 
discovery of an inventor at the period of the alleged expérimental 
use to substitute this arrangement for the one disclosed in the Rail- 
way Journal article. So, also, it is with the removal of the résistance 
coils. It is a mère détail of arrangement, involving nothing but the 
mechanical skill of an electrician, and not involving invention. If an 
alleged infringer defended upon the ground that he was not using the 
invention described in the claim of the patent, because he substituted 
lamps in multiple séries for those in séries, or because he used a ré- 
sistance coil in the circuit, the substitution of one of thèse mechanical 
devices for the other would be unhesitatingly rejected ^s a défense 
to infringement by manufacture, use, or sale of a System in other 
respects similar to that covered by the patent. 

The plaintiff claims that the use by the railway companies was an 
expérimental use for the purpose of perfecting the invention. The 
évidence shows that the system used by the Pleasant Valley and Beaver 
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Valley Companies was practically operative. In fact, it appears that 
the Beaver Valley Company installed the System upon its line because 
it knew of its successful opération upon the Pleasant Valley Com- 
pany's line. The use was for the benefit of the two companies, and 
it is difficult to perceive how such use for a period of two years and 
eight months was necessary as expérimental use for the purposes of 
the inventor in perfecting his System. The ingenuity of the patentée 
and the utility of his invention are apparent, but the law is plain 
that, where an invention is fully described and made public in such 
manner that the subject-matter can be constructed from the publica- 
tion by any one skilled in the art, as in this case, and the subject-mat- 
ter of the invention is put into practical and public use for a lon^- 
period of time for the benefit of the user and not the inventor, with- 
out any restrictions upon its use, or upon allowing others to use it 
(and there is no clear évidence in this case that any such restriction 
was put on either railway company), such publication and prior use 
cannot be defended upon the ground of a mère change in mechanical 
détails, which may, and perhaps did, add to the efficiency of the Sys- 
tem, but which could bave been effected by any one having ordinary 
mechanical skill as an electrician. 

"In considering the évidence a.? to the allcKed prier use for more tlian two 
years of an invention, which, if establislied, will hâve tlie effect of invalidatine; 
the patent, and vvliere tlie défense is met only by the allégation that the vise 
was not a pnblie use in the sensé of the statute, because it was for the purpose 
of perfec-ting an ineoini)lete hivention by tests and experiments, the ])roof on 
the part of the patentée, the period eovered by the use having been elearly es- 
tablislied, should be fuU, nnequivocal, and convincing." Smith & (îriggs Mfg. 
Co. v. Spragne, 123 U. S. 264, 8 Sup. Ct. 122, 31 L. Ed. 141. 

The évidence in this case of expérimental use is not to my mind 
"full, unequivocal, and convincing." The change in arrangement, in- 
volving merely mechanical skill, as did the changes in this case, can- 
not justify the duration of two years and eight months of time in ex- 
périmentation, unless it is .shown that during that time there were 
active and continued efforts upon the part of the inventor to correct 
whatever defects may bave existed. It is inconceivable that it would 
not hâve suggested itself to one skilled in the art to te,st the effect of 
removal of the coils and the change in arrangement of the lamps with- 
in a shorter time after the commencement of expérimental use than 
two years and eight months. The défense of expérimental use for that 
long period créâtes the impression of being the resuit of an after- 
thought for the purpose of sustaining the validity of the patent. The 
question of profit to the patentée and of sale is in the circumstances 
immaterial. 

It is conceded by the plaintiff that from 1908 to the time of bring- 
ing suit, a few days before the expiration of the patent, the System of 
the patent was in gênerai public use without license by him on the lines 
of numerous electrical railways throughout New England and else- 
where. He had ample opportunity, when his attention was called by the 
défendant in 1908 to the manufacture of similar Systems by others, to 
défend his patent, but took no steps to do so until the présent bill was 
filed. Such acquiescence upon his part in infringement does not add 
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to the weight of his présent claim of expérimental use during 1890, 
1891, and 1892, nor his présent claim that the élimination of the ré- 
sistance coils and the substituted arrangement of lamps in 1892 were 
such substantial improvements in the System as to justify the long 
period of alleged expérimental use and the disclosure in the Railway 
Journal in 1891. 

It is unnecessary to pass upon other défenses, as the évidence in the 
case is sufficient to overcome the presumption of the validity of the 
patent. 

The patent is held invalid, and the bill will be dismissed. 



SKINNBR V, CAMPBELL, 

(District Court, S. D. Florlda. January 7, 1916.) 

Patents ®=>328 — Validity — ^Anticipation. 

The Crum patent, No. 764,919, for a fruit sorter, whlch separated the 
différent sizes of fruit, such as oranges, by means of rollers turnlng In 
opposite directions, held InvalId for lack of invention, belng anticlpated 
by the Huntley patent, No. 538,330. 

In Equity. Bill by Lee B. Skinner against J. P. Campbell. On final 
hearing. Bill dismissed. 

L. W. Baldwin, of Jacksonville, Fia., and William Hunter and Munn 
& Munn, ail of New York City, for complainant. 

Marks, Marks & Holt, of Jacksonville, Fia., and McGill & Maguire, 
of Washington, D. C, for défendant. 

CALIv, District Judge. This cause comes on for final hearing upon 
the bill of complaint, the answer thereto, stipulation of counsel, affi- 
davits, and testimony taken before the court, together with the exhib- 
its filed at the hearing. 

The bill is filed to restrain in the infringement of patent No. 764,- 
919, dated July 12, 1904, issued to James B. Crum, for a fruit 
sorter. 

The answer tenders two issues : First, that the defendant's machine 
does not infringe the patent; and, second, that the patent to Crum is 
void because the invention and the worthy features were used by oth- 
crs and contained in prior patents. 

By stipulation it is conceded that, if the Crum patent is valid, the 
machine manufactured by the défendant infringes claims 1, 3, and 6, 
of the said patent. 

The testimony before me shows that one Huntley manufactured and 
sold machines for sizing oranges, etc., some 10 years before the issu- 
ing of the Crum patent, and obtained a patent for same — patent No. 
538,330 on April 30, 1895. 

This reduces the questions to be decided in this case to the issue of 
whether the Crum patent infringes the Huntley patent, and whether 

«s>For eUier casM «m sama toplc A KBY-NUMBER ia aU Ker-Numbered DlceiU * Indexa* 
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the Crum machine embodies the principles contained in the Huntley 
machine. 

The two machines were produced and operated before the court, 
and there is no question but that each machine will do the work for 
which it vvas intended; i. e., separate the différent sizes of fruit, etc. 
Each machine dépends for its opération on the two rollers in the dou- 
ble machine turning in opposite directions, the Huntley machine having 
thèse rollers above the trough carrying the fruit to be sized, and the 
Crum machine having them on the same plane and constituting one 
side of the trough. The Huntley machine dépends upon the fruit com- 
ing in contract with the roller to separate it, while the Crum machine 
relies upon an overhead board to check the fruit and discharge it. 
Each dépends upon the law of gravity to carry the fruit through the 
machine. The idea embodied in each machine is to convey by gravity 
the fruit to the point in the machine where its course will be checked, 
and the outward motion of the roller will act upon it and discharge it 
in its proper place. There are structural différences, but thèse in my 
judgment are not so radical as to prevent an infringement by the lat- 
ter machine on the prior patent. 

I therefore find that the Crum patent is invalid, and since the right 
of the plaintiff to recover dépends upon the vaHdity of this patent, his 
bill of complaint must be dismissed, with costs to the défendant. 

It will be so ordered. 



CAMPBELL V. SKINNER. 

SAME V. L. B. SKINNER MFG. CO. 

(District Court, S. D. Florida. January 7, 1916.) 

1. Patents (S=324(1) — Infringement Suit — Notice. 

Where plaintiff, suing for Infringement of his patent, did not on the 
hearing object to the testimony of witnesses as to the invalidity of the 
patent on the ground that he had not been given notice in accordance with 
Rev. St. § 4920 (Comp. St. 1913, § 9466), he must be held to hâve waived 
the notice provided for, whicli was Intended to prevent surprise. 

[Ed. Note.— Por other cases, see Patents, Cent. Dig. §§ 600, 604, 605; 
Dec. Dig. <Ê=>324(1).] 

2. EsTOPPBL (Ê=>65 — Grounds— Infringement — Estoppel of Patentée. 

There is no estoppel, preventing a patentée from testifying contrary 
to oath made by him when applying for the patent, in a suit between his 
assignée and a third party. 

[Ed. Note. — Por other cases, see Estoppel, Cent. Dig. §| 155-158; Dec. 
Dig. <@=65.] 

3. Patents «©=328 — Invalidity — Anticipation. 

The MauU patent. No. 1,071,472, for a fruit sizing machine, claims, 
2, 3, 4, 5, 7, 15, and 16, held invalid for anticii>ation where they were 
covered by prior patents, or machines covering tb-ï alaims were made and 
sold more than two years prior to the making of the application, and so 
not infringed. 

In Equity. Suits by J. P. Campbell against L. B. Skinner, and by 
J. P. Campbell against the L. B. Skinner Manufacturing Company 
which were heard together. Bill dismissed in each instance. 

€=9For other cases see same toplc & KEY-NUMBEK in aU Key-Numbered Digests & Indexes 
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Marks, Marks & Holt, of Jacksonville, Fia., and McGill & Maguire, 
of Washington, D. C, for complainant. 

L. W. Baldwin, of Jacksonville, Fia., and William Hunter and 
Munn & Munn, ail of New York City, for défendant. 

CALL, District Judge. By stipulation of counsel the two cases were 
heard together, the décision in one suit to be controlling in the other. 
It was also stipulated by counsel that L. B. Skinner is the owner of 
patent No. 1,071,472, and that the L. B. Skinner Manufacturing Com- 
pany is manufacturing and selling fruit-sizing machines under the said 
patent. It was also stipulated that the machines manufactured and 
sold by the Skinner Manufacturing Company were shown by photo- 
graphs marked Exhibit A. By stipulation affidavits of experts were in- 
troduced, as well as oral testimony and various exhibits, patents, mod- 
els, machines, etc., filed in évidence. 

[1] A motion was made by the plaintiff to strike the testimony of 
the witnesses, Bailey & MauU, because no notice was given to section 
4920 of the Revised Statutes, and that of the witness Maull, because he 
would not be heard to impeach the validity of the plaintiff's patent; 
Maull being the patentée, and having sold it to plaintiff. 

At the hearing no objection was made on the ground first stated to 
the testimony of either witnesses, but was first made some days after 
the hearing and vvhile waiting for plaintiff's brief. Under thèse cir- 
cumstances I think the plaintiff must be held to hâve waived the no- 
tice provided for in the statute, which was evidently intended to pre- 
vent surprise to the plaintiff. If the plaintiff had been taken by 
surprise, unquestionably the point would hâve been made at the hear- 
ing. 

[2] The objection was made to Maull's testimony that he \Yas es- 
topped, at tlie hearing, and ruled upon by the court. The case of De 
Laval Separator Co. v. Vermont Farm Machine Co., 135 Fed. 772, 68 
C. C. A. 474, is décisive of the question of estoppel. I therefore deny 
the motion to strike the testimony of the two witnesses. 

The bill of complaint is filed by the plaintiff as owner of the Maull 
patent. No. 1,035,887, issued on August 20, 1912, against the défend- 
ants, to restrain the infringement, and for an accounting; and it 
is contended that the inachines made and sold by défendants inf ringed 
claims 2, 3, 4, 5, 7, 15, and 16 of said patent. 

The défendants by answer deny the infringement, deny that Maull 
was the original, first, and sole inventor of the improvements in fruit 
graders claimed in the patent, and allège that substantial and material 
parts had been covered by prior patents, naming some 17; also that 
the patent in question is void, because the claimed improvements were 
the resuit of mère mechanical skill and lacking in invention ; also void 
because, for more than two years before the filing of the application, 
similar devices had been manufactured and publicly sold by various 
persons, naming some 9 persons. 

[3] I hâve given the testimony careful considération, and find that 
each one of the claims of the patent in question were covered by former 
patents, or the machines covering said claims were made and sold 
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more than two years prior to the making of the application for the 
patent in suit. 

My other engagements do not permit of an extended discussion of 
the claims, and I therefore deem it best not to attempt a partial one. I 
therefore find the equities with the défendants. 

A decree will be entered in each case, dismissing the bill, at the costs 
of the plaintiff. 



THE ALLIANCE. 
(District Court, X. D. Californie, Firnt Division. October 4, 191G.) 

No. 10048. 

1. Admiralty <®=>10 — Jt7iusuiCTio>' OF Court — Coxtracts Within Admiralty 

JUlilSDICTION. 

Since Act June 2.3. 1910, c. 373, 36 Stat. G04 (Comp. St. 1013, §§ 7783- 
7787) givitiii: a maritime lien to one wlio furnishes a dry docli or marine 
railway tor the reiiair of a vessol, a contract to hâve a marine railway in 
readjness, and in such a condition as to promptly place a. vessel in a posi- 
tion where repairs ooiild be made, Is one of cognlzance in admiralty. 

|Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 131-149, 185- 
100; Dec. Dig. ©=5lO.] 

2. Admiralty ©^jôO — Enforoement of Lien — Intt.bvention — Cross-Libel. 

On libel to enforce a lien for repairs and other necessarles, includlng the 
use of a marine railway furnished a steamer under a contract with the 
owner, tlie !-harterer is not entitled to Intervene, flling a cross-libel agalnst 
the iibeliuit. clainilng damages for libelant's breaeh of contract in failing 
to furnish the marine railway at the time speeified, unless the contract 
with the charterer set out in the cross-llhel be the same as the contract 
with the owner. 

|Ed. Note. — For other cases, .see Admiralty, Cent. Dig. §§ 414^29; Dec. 
Dlg. <&==50.] 

In Admiralty. Libel by the Pacific Shipyard & Ways Company, 
a corporation, against the steamer Alliance, in which the charterer 
filed a cross-libel. On exceptions to, and motion to dismiss, the cross- 
libel. Exceptions sustained, and motion to dismiss granted, unless 
cross-libelant amend. 

W. F. Sullivan and Walter G. Holmes, both of San Francisco, Cal., 
for libelant. 

Archibald M. Johnson, of San Francisco, Cal., for claimant. 

DOOLING, District Judge. The libel is for repairs and other neces- 
sarjes, including the use of a marine railway alleged to hâve been 
furnished the sicamer Alliance upon the order of lier owner. 

The claimant is the charterer of the vessel, and in a cross-libel seeks 
to recover damages for a breaeh of contract between it and libelant, 
by which contract libelant agreed that on a day certain, for the pur- 
pose of making necessary repairs on the vessel, it would hâve its 
marine raiHvay in readiness and in such condition as expeditiously 
to place the vessel in the position where such repairs could be made ; 
that libelant failed to perform its contract, in that it did not hâve 

®:;^For other cases see same topic & KEY-NU.\1BEH in ail Key-Numbered Digests & Indexes 
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its marine raihvay in such condition, but that when the vessel was 
placed therein and partially moved out of the water, the railway be- 
came obstructed and jammed, and libelant was unable to move it 
in either direction whereby the repairs were delayed for a period of 
5 days and 11 hours; that by reason of such delay, occasioned by 
the breach of said contract, the cross-libelant incurred and paid ex- 
penses, and sufïered damage in the sum of $1,271. 

The exceptions and motion to dismiss are based on two grounds : 
(1) That the contract is not one of cognizance in the admiralty, as 
it was a contract to be perf ormed on land ; and (2) that the contract 
is not between the same parties as was the contract upon which the 
libel is based. 

[1] Whatever may hâve been the rule prior to Act June 23, 1910, 
in référence to the use of marine railways, as that act gives a mari- 
time lien to one who furnishes a dry dock or marine railway for the 
repair of a vessel, I am of the opinion that a contract regarding the 
use of such dock or railway for such repairs is a contract cognizable 
in the admiralty. The exceptions and motion based on the first ground 
are therefore untenable. 

[2] The same cannot be said of the second ground. But it was 
stated on the argument that the contract in question was the identical 
contract upon which the libel is founded. This, however, is not di- 
rectly averred in the pleadings, although it is averred that the matters 
set up in the cross-libel arise out of the same causes of action for 
which the original libel was fîled. The contract stated in the libel was 
with the owner; the contract set out in the cross-libel was with the 
charterer, and I think a more spécifie statement of the manner in 
which thèse arise out of the same causes of action is required. 

The exceptions will be sustained, and the motion to dismiss granted, 
on the second ground, unless cross-libelant, conformably with the 
truth, within 10 days amend its cross-libel to show that the contract 
upon which such cross-libel is based is the identical contract upon 
which libelant sues. 



BOAKD OF COM'RS OF MATTAMTJSKEET DRAINAGE DIST. et al. v. A. 
V. WILLS & SONS et al. 

(District Court, E. D. NortU Carollna. August 10, 1916.) 

Ko. 379. 

1. Corporations <g=>4T — Effect of Change op Name. 

A change of iiame by a oorpoiatlou in eonformlty witli a state statuts 
Uoes not effect any change in the légal identity of tlie corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 134, 135 ; 
Dec. Dlg. <g=47.] 

2. ACKNOWLEDGMBNT <S=538 — CORPORATIONS SUFFICIENCY OP CeRTIFICATE. 

Under the décisions of the Suprême Court of North Carolina, the pro- 
bate of a deed of a corporation is sufficient if it substantially shows the 
facts required by the statute (Pell's Révisai N. C. 1908, S 1005) which ex- 

©ssFor other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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pressly provides that the form prescribed "shall not exclude other forms 
of probate." 

[Ed. Note. — For other cases, see Acknowledgment, Cent. Dig. §§ 217- 
220; Dec Dig. <3=s38.] 

3. mortqages <3=121 — mobtqaob bt coepobation — eltect or subsequent 

Modification of Contbact. 

The commissioners of a drainage district and a corporation owning a 
large tract of land in the district entered into a coutract wlth a firm to 
construct a drainage System. By its terms the contractors were to be pald 
monthly as the work progressed a certain amount in cash and the re- 
mainder in notes of the corporation secured by a mortgage. The notes 
and mortgage were executed, and the notes as required by the contract 
were deposited with the commissioners to be delivered to the contractors 
as earned. Ali extra work was to be paid for in cash. Held, that a sub- 
séquent paroi agreement by the parties, made at the request of the con- 
tractors and subsequently formally ratified by the corporation by which 
the contractors were pald a further sum in cash before they were to re- 
ceive the notes, and which necessitated the application of the notes on 
extra work, did not invalidate the mortgage or furnish any ground for 
the refusai of the contractors to proceed with the work. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 237-241 ; Dec. 
Dig. <g=>121.] 

4. MoBTGAGES <S=159 — Peiobities Between Mortgages. 

Such mortgage is also valid and constitutes a prior lien as against a 
subséquent mortgage executed by the corporation on its lands which ex- 
pressly recognized and excepted the prior mortgage, and this as to notes 
delivered by the commissioners to the contractors either before or after 
the exécution of the second mortgage. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §| 312, 330 ; Dec 
Dig. <S=»159.] 

6. CoNTRAcTs <S=>192 — Construction — "Sale." 

Contemporaneously with the making of the drainage contract, the cor- 
poration executed a collatéral contract by which it agreed that, in case of 
sale of any of Its lands not included in the mortgage, It would deposit 
one-half the proceeds, whether In cash or notes, the cash to be applied in 
payment of the notes to the contractors as they matured and the purchase 
notes to be held for their further security untii ail were paid. The 
second mortgage executed by the corporation, which covered ail of its lands 
only a part of which were covered by the drainage mortgage, secured an 
Issue of bonds for a large amount Held, that such mortgage constituted 
a "sale" within the meaning of the collatéral contract, and that the cor- 
poration was required to deposit thereunder one-half of the. proceeds of 
the bonds as sold until the drainage notes were paid. 

[Ed. Note. — For other cases, see Contracta, Cent Dig. §{ 846-851 : Dec. 
Dig. <S=Jl92. 

For other définitions, see Words and Phrases, First and Second Séries, 
Sale.] 

6. Spbcifio Pebpobmanck ^ss'Té — Contbacts Enfobceable — Contbact for 
Dbainage Wobk. 

The commissioners of a drainage district, organized under the state- 
law and representing 587 landowners, contracted with défendants to con- 
struct a drainage System in accordance with plans and spécifications an- 
nexed for the drainage of a large lake near the coast and surrounding 
lands. Défendants were to be paid $226,000 on monthly estimâtes, the 
flrst $159,000 in cash and the remainder in notes of a corporation which 
owned a large tract of land, secured by a mortgage. The notes and mort- 
gage were executed and the notes placed in the hands of the commission- 
ers for delivery to défendants as earned. After the greater part of the 
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work had beeu doue and paid for and défendants liad received al! of tlio 
cash paymeiits, tliey refused to proceed on tlie ground that the mortfîajie of 
the corporation, as to notes tliereafter to be delivered, was invalid. The 
work was left in sueh condition tliat it was liable to be destroyed by tluî 
waters of the sea during liigli wlnds, and mucti of the land on wiiicli 
money had been expended daniaged to an extent which could not be ac- 
curately coini)ntcd. It was practically impossible to obtaln a nevv con- 
tracter to finish the work which required siieclal and expensive eipiip- 
ment and accept the notes in payaient, and the commissiouers were witbout 
sufflcient money to pay for it. The remainlng work was specitically 
shown by the spécifications and could be completed within a year. llckl 
that, under the circumstances and upon a finding that the notes were 
aniply secured, the court might properly decree a spécifie performance of 
tlie contract. 

[l'M. Note. — For other cases, see Spécifie Performance, Cent. Dig. § 20'.) ; 
Dec. Dig. <@=374.] 

In Equity. Suit by the Board of Drainage Commissioners of Mat- 
tamuskeet Drainage District and otliers against A. V. Wills & Sons 
and others. Decree for complainants. 

E. L. Travis, of Raleigh, N. C, for plaintiffs. 

W. W. Peirce, of Goldsboro, N. C'., and William & Barry Mum- 
ford, of Pittsfield, 111., for défendants. 

CONNOR, District Judge. This is a bill in equity, in which plain- 
tiflfs ask for a mandatory injunction, compelling défendants to perform 
their contractual obligation in prosecuting the work of dredging and 
draining Mattamuskeet Lake, Hyde county, N. C. 

The pleadings and exhibits disclose the folknving case : D. N. Graves, 
a citizen and inhabitant of the state of Masssachusetts, together with 
D. H. Carter and John P. Kerr, citizens and inhabitants of the state 
of North Carolina, constitute the board of drainage commissioners of 
Mattamuskeet drainage district, Hyde county, N. C, as provided by 
chapter 442, Public Laws of North Carolina (modified by chapter 509 
thereof) Session 1909. They will hereinafter be referred to as the 
"drainage commissioners." They are authorized and empowered to 
make the contracts hereinafter set forth. The Southern Land Réclama- 
tion Company, the name whereof has been changed, as will more fully 
appear, to the New Holland Farms, Inc., is a corporation created by 
and pursuant to the laws of North Carolina, and is the owner of the 
lands, hereinafter referred to, within the boundaries of the Matta- 
muskeet drainage district. It will hereinafter be referred to as the 
"réclamation compatiy" or the "New Holland Farms, Inc." 

Défendants A. V. Wills & Sons, trading as partners, are citizens and 
inhabitants of the state of Illinois. The défendant Fédéral Trust Com- 
pany is a corporation created by the lawsof the state of Massachu- 
setts. For the purpose of reclaiming the lands of the réclamation 
Company, and of other landowners in said district, plaintififs and de- 
fendants Wills & Sons, on the 16th day of July, 1913, entered into a 
contract in writing, the terms of which, so far as relevant to the dé- 
cision of the questions presented hère, are: Défendants, hereinafter 
referred to as the "contractors," agreed to construct certain canals, 
ditches, and levées for the purpose of draining the lake, containing 
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48,630 acres, and lands surrounding the lake, aggregating 99,- 
868 acres, in accordance with the spécifications, maps, etc., at- 
tached to the contract. They were to receive in payment for the work 
the sum of $266,965.28. Payments were to be made monthly, as the 
work progressed, in accordance with estimâtes of the engineers. For 
the construction work, as performed up to, and including, the sum 
of $159,000, the contractors were to be paid in cash, which sum the 
drainage district then had, and which was appUcable to construction 
work, "and no other use or purpose whatever." 

The contractors agreed with the drainage commissioners that they 
would receive in payment of the balance of the considération agreed 
upon, for said material and work, the promissdry notes of the réclama- 
tion Company; that such notes should be duly executed by the récla- 
mation Company in the form attached to the contract and made a part 
thereof. They were to bear even date with the contract, and be pay- 
able to the order of the contractors. One hundred and nineteen of 
the notes to be made for the principal sum of $1,000 each, and one 
for the sum of $961,42; each of the notes, when delivered, to be in- 
dorsed and marked by the drainage commissioners with the date of 
the delivery, and each to be due one year from such date of delivery 
and to bear interest from that date until paid at the rate of 6 per 
cent, per annum. The notes of the réclamation company to be se- 
cured by a first mortgage, duly executed by the company and delivered 
to the contractors, at the date of the contract, upon about 13,500 acres 
of connected lands within the drainage district which land was then 
owned by the réclamation company. After the fuU cash payment of 
$159,000 was made, the notes were to be taken and received by the 
contractors in payment of such parts of the work, at 90 cents on the 
dollar of their face value. If, at any time, or times, when payments 
should be due the contractors, in notes of the réclamation company, 
the drainage district should pay, or cause to be paid, to the contractors, 
the estimâtes earned, in cash, instead of notes, the contractors agreed, 
in sufficient légal form, to release from the lien of their mortgage 
contiguous land described in the mortgage in the ratio of one acre of 
land for each ten dollars so paid. 

It was further provided: 

"That any and ail extra work done under this contract, by the contractors, 
beyond and In exeess of, the principal work for which the sum of $266,965.28 
is hereinabove contracted to be paid, shall be paid in cash by said drainage 
district, out of assets provided for that purpose." 

Supplemental to and at the date and place of the contract of July 
16, 1913, an agreement was executed by the réclamation company, in 
which it was stipulated that : 

"If the said réclamation company shall, before the complète performance 
of the foregolng contract, or the payment in full of ail notes of the Southern 
Land Réclamation Company, which was to be delivered to A. V. WlUs & Sons, 
under the terms of the foregolng contract, sell any land belonging to it, ly- 
ing in the Mattamuskeet drainage district, not included in the mortgage re- 
ferred to in the foregolng contract, the said Southern Land Eeclamation 
Company will deposit one-half of the cash proceeds of any such sale and 
one-half in amount and value of any notes or other securities. hereinafter 
knôwn as, and called, 'purchase notes,' taken to cover the other part of the 
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purchase priée of any of such lands as sold, with some bank to be agreed 
upon by the parties liereto, such deposlts of casli, and of purcliase notes, to be 
beld and used in accordanee with the following provisions." 

It was, in said supplemental contract, further provided that such 
cash so deposited should be applied to the payment, in the order of 
their number, of such of the said mortgage notes as may then hâve 
been delivered by the drainage district. Such purchase notes, as 
may hâve been deposited to be held by the custodian, as further se- 
curity for the payment of such mortgage notes, as may hâve been 
delivered, and were then unpaid, when payments were made of such 
purchase notes, the amount was to be applied in the same manner as 
cash payment. The cash payment, or purchase notes, taken for land 
by the réclamation company, deposited as provided by the supple- 
mental contract, vi^ere not to exceed the amount of the notes held by 
the contractors and if, at any time, either the cash or purchase notes 
did exceed the amount of said notes, they were to be redelivered to 
the réclamation company to the amount in excess of such notes held 
by the contractors, at that time. The réclamation company reserved 
the right to pay, in cash, without discount, any amount which it should 
owe to the contractors and for which the drainage district held its 
notes to be delivered under the terms of the original contract, "and 
in case such cash payments being made, the mortgage notes for which 
such cash payments are substituted, shall thereupon be delivered 
by the drainage district or by its cottimissioners to the Southern Land 
Réclamation Company, instead of the contractors, and the contractors 
shall, thereupon, in accordanee with the terms of said mortgage cov- 
ering approximately 13,500 acres, make partial release from the said 
mortgage at the rate of an acre of land for each ten dollars in cash 
so paid." 

Pursuant to the terms of said contract, the réclamation company 
on July 26, 1913, by its duly authorized officers and under its cor- 
porate seal, executed its corporate notes in the dénominations, and in 
accordanee with the terms of said contract, aggregating the sum of 
$119,961.42 and, on the same day, delivered said notes to the bôard 
of drainage commissioners for the purpose and upon the trusts set 
forth in said contract, and on the same day, said réclamation com- 
pany duly executed to C. E. Dunham and C. T. Laird, trustées, a 
deed in trust, conveying to them a part of the land belonging to said 
réclamation company, being a part of what is known as "Mattamus- 
keet," described by metes and bounds, containing 13,511 acres, in 
spécial trust to secure the payment of said notes, which were par- 
ticularly referred to and described, with power of sale in said trus- 
tées, in default of payment thereof, as they fell due. This deed of 
trust was duly recorded in the office of the register of deeds of Hyde 
county, N. C, on August 14, 1913, and constituted the first lien on 
said land. The deed was duly executed by said corporation and was, 
in ail respects, a good and valid conveyance of the land for the pur- 
pose for which it was executed. 

On February 14, 1914, the board of drainage commissioners, having 
decided to make certain changes in the çharacter of levées, required 
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by the original contract, entered into a supplemental contract with 
the contractors to construct the boundary levée in accordance with 
said supplemental contract at the price of ten cents per cubic yard. 
It was stipulated that the said contract should be supplemental to the 
contract of July 16, 1913, and, except as to matter of boundary levée, 
in no way affect any other agreement between the parties thereto — 
that the work contracted for should be regarded as extra work done 
upon said contract. There does not appear to be any substantial 
disagreement between the parties in respect to the terms of the sup- 
plemental contract. The contractors, proceeding under the two con- 
tracts, began work about March 4, 1914, and continued until March 
31, 1915, when it was ascertained that the amount of work performed 
which had been paid for in cash, in monthly payments, aggregated 
$159,000, being the fuU amount which was to be paid in cash. It 
was ascertained, by the engineers, that the total excavation to be 
made would be considerabjy in excess of the original estimâtes, and 
that, consequently, the contractors would ultimately hâve to be paid 
an amount in excess of the original contract price of $266,965.28, 
which excess would constitute extra work under the contract, which 
would be payable in cash. Complainant allèges that, at a meeting of the 
board of drainage commissioners, April, 1915, défendants, contrac- 
tors, stated that they stood in need of money to pay balance due on 
equipment purchased for use in the work and requested that, in view 
of the fact that ultimately they would be entitled to be paid in cash 
for extra work a considérable amount in addition to the $159,000 
already paid, that the board would continue to make payments in cash 
for monthly estimâtes, until a sufficient amount was paid to cover 
the extra work which it was then known would be necessary, and to 
thereafter pay in the notes of the Southern Land Réclamation Com- 
pany instead of first paying in such notes for work, to the amount 
of $107,965.28, as the board was entitled to do under the contract, 
and then paying in cash for the extra work. Défendants based their 
request upon the ground that it would amount to the same thing in 
the end and enable them to meet the payments on their equipment. 
The board of drainage commissioners consented to grant this request. 
Défendants deny this allégation and say that the contract or agree- 
ment made during the month of April, 1915, was, on December 15, 
1915, reduced to writing. 

On November 20, 1915, the Southern Land Réclamation Company, 
complying with the statute of North Carolina, in such cases provided, 
changed its name to the New HoUand Farms, Inc., which appears 
by référence to the certifîcate of the Secretary of State of North 
Carolina, dated June 10, 1916. 

Complainant allèges that, in pursuance of the agreement of April 
1915, the board of drainage commissioners continued to pay défendant 
cash, in monthly installments, in addition to the $159,000, paid in ac- 
cordance with the original contract, until such additional cash pay- 
ments amounted to the sum of $45,000, which it was estimated, and 
the board of commissioners avers, was sufficient to pay for ail the 
extra work which would hâve to be done; that the board thereupon 
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paid to the contractors, in monthly installments, the notes of the récla- 
mation Company, which were accepted by the contractors, to the ap- 
proximate amount of $61,000. Défendants admit the payment of cash, 
and notes, to the amounts alleged by the board of drainage commis- 
sioners. They deny that the notes were paid, or received pursuant to 
any paroi agreement, as alleged, and say that said notes were delivered 
to the contractors pursuant to the original contract of July 16, 1913, 
"and not otherwise." They do not very clearly say for what work 
the monthly cash payments were made, but deny that it was sufficient 
to pay for ail extra work donc and to be donc, and allège that the work 
yet remaining to be donc is extra work, and if completed, will require, 
in compensation, an amount or sum in excess of the amount of notes 
executed by the réclamation company, by the sum of $20,000. Com- 
plainants allège that, in making the cash payments of $45,000, they 
did not do so in the exercise of their option under the contract to pay 
in cash any part of the original contract price which was payable in 
notes, but paid the same at the request of the défendants to accom- 
modate them, and on account of the extra work which complainants 
found would be necessary and in reliance upon the understanding that, 
if this was donc, défendants would thereafter accept the notes of tlie 
réclamation company to the fuU amount stipulated in the contract for 
any work done. Défendants deny this allégation. 

At the meeting of the board in September, 1915, défendants de- 
manded payment for work on the boundary ditches and levées, in cash, 
on the ground that this was extra work, and refused to any longer 
accept notes therefor, and stated that they would not continue said 
work uniess the board would pay for same in cash. This the board 
refused to do, and défendants thereupon stopped work on said bound- 
ary and levée ditches. This défendants admit to be true, giving at 
length their version of the transaction. The récital of thèse transac- 
tions is essential to an understanding of the questions presented for 
décision in this suit. At a meeting of the board of commissioners, De- 
cember 15, 1915, défendants stated, as their reason for not accepting 
the notes of the réclamation company for work on the boundary levées 
and ditches, that they were doubtful whether said notes were valid 
when given in payment for extra work, whereupon the complainant 
board of drainage commissioners, the défendants A. V. Wills & Sons 
and the New Holland Farms, Inc., executed a contract in writing, in 
which it is recited that controversies hâve arisen in regard to the va- 
lidity of the notes if delivered in payment of extra work and that the 
board of drainage commissioners and A. V. Willis & Sons, and the 
New Holland Farms, Inc., had agreed upon a settlement and com- 
promise of the controversy. The New Holland Farms, Inc., agreed 
to exécute such instruments of writing as will fully waive, and en- 
tirely eliminate, ail questions as to the liability of said company, or 
its predecessor, the Southern Land Réclamation Company, for the 
notes which may be delivered by the board of drainage commissioners 
in payment for extra work done by the contractors in constructing 
the drainage System in said district, and which will fully and effectu- 
ally authorize said board of commissioners to give said notes in pay- 
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ment of such vvork, whether the same be extra work, or otherwise. 
The contractors, on their part, agreed to résume work upon the bound- 
ary ditches and levées of said district on or before the Ist day of Jan- 
uary, 1916, and to prosecute the same diligently until completed, and 
to accept, in payment, for said work, or any other work, donc for said 
board of commissioners in said district, the notes of the New Hol- 
land Farms, Inc., or its predecessor, the Southern Land Réclamation 
Company, duly and properly secured in the manner provided in the 
contract of July 16, 1913, until the said notes so accepted, together 
with such notes heretofore accepted by them, shall, at 90 cents on 
the dollar, pay for work to the amount of $107,965.28, and the board 
of commissioners agreed that, after the notes to said amount hâve 
been accepted, they will pay for ail additional work, in cash. 

Pursuant to this agreement, or contract, and for the purpose of 
assenting to and ratifying the exécution thereof by its président, the 
board of directors of the New Holland Farms, Inc., met on December 
21, 1915, and adopted a resolution reciting the facts set forth in said 
contract, and reciting, further, that it was greatly to the interest of 
the said New Holland Farms, Inc., the successor of the said réclama- 
tion Company, that the drainage work shall be fully completed as early 
as possible. D. N. Graves, président, was authorized and directed to 
exécute, for the company, in writing, an agreement that the company 
will waive any objection to the payment of the notes delivered to the 
contractors by the board of drainage commissioners for extra work 
and to full authorize said board of commissioners to deliver to the 
contractors any or ail of said notes secured by said deed of trust in 
payment for extra work as aforesaid, and to fully approve and ratify 
the action of the board of drainage commissioners in delivering and 
paying said contractors for extra work the notes held by them under 
said contract of July 16, 1913. The resolution further authorized its 
président to covenant and agrée for the company that any and ail of 
said notes, which may hâve been delivered to the contractors in pay- 
ment for extra work, in said district, shall be as valid and binding upon 
the corporation, and remain as fully secured by the deed of trust as 
if the same had been paid for regular work under the contract, etc. 

The contractors, on January 1, 1916, pursuant to the terms of said 
agreement of December 15, 1915, resumed work and continued, until 
February 18, 1916, accepting the said notes to the amount of $8,000, 
when they again ref used to further accept said notes. . They stopped 
said work and refused to résume or continue the same, and as.signed 
as their reason therefor : 

(1) That by reason of the terms and provisions of the contract of 
July 16, 1913, the board of drainage commissioners bave no power to 
deliver any of said notes to the contractors in payment of extra work, 
and that such notes, if delivered for such purpose, are not the valid 
and binding obligations of the Southern Land Réclamation Company, 
nor are they secured by, nor do they corne within the provisions of, 
the deed of trust executed by the said réclamation company to Dun- 
ham and Laird, trustées, and that, to the extent of such of said notes 
as are, or may be hereafter, delivered to the contractors for extra 
236 r.— 24 
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work, said deed in trust is not the first lien upon the land conveyed 
therein. 

(2) That if the Southern Land Réclamation Company had the power 
to waive the terms of the contract, the New Holland Farms, Inc., its 
successor, did not hâve such power, and that therefore the action of 
its président in executing the contract of December 15, 1915, and its 
board of directors of December 21, 1915, ratifying and approving same, 
and giving to its président power to assent to and validate the deliv- 
ery of the notes for extra work, was invalid as to said notes. A copy 
of this resolution was sent to the contractors. 

Défendants further allège that, on December 1, 1915, the New Hol- 
land Farms, Inc., executed a deed of trust to the Fédéral Trust Com- 
pany of Boston, Mass., for the purpose of securing the payment of a 
bond issue, made by said New Holland Farms, Inc., of $5(X),0(X), con- 
veying the same land, included in the deed of trust, to Dunham and 
Laird, trustées, together with a large body of other lands owned by 
the said New Holland Farms, Inc., and being the same land referred 
to in the supplemental contract made by the Southern Land Réclama- 
tion Company and the contractors of July 16, 1913 ; that said deed 
of trust was registered in the office of the register of deeds of Hyde 
county, December 9, 1915. The Fédéral Trust Company was, by an 
order in this cause, made a party défendant and, upon process duly 
served upon it, fîled its answer. The full amount of the bonds, $500,- 
000, secured by the deed of trust to the Fédéral Trust Company, was 
issued, and $28,500 were marketed on May 25, 1916. 

The controversy between the parties is, therefore, whether such of 
the notes, executed by the Southern Land Réclamation Company, se- 
cured by the deed of trust to Dunham and Laird, trustées, and de- 
■ posited with the board of drainage commissioners, pursuant to the 
terms and provisions of the contract of July 16, 1913, and the modifi- 
cation thereof, as hâve been delivered, or may hereafter be delivered 
to the contractors, pursuant to the contracts made subsequently there- 
to, for extra work, are as against the New Holland Farms, Inc., valid 
and binding obligations, and whether, as against the défendant Féd- 
éral Trust Company, and the purchasers of the bonds, secured by the 
deed of trust to said company, such notes are secured by the deed of 
trust to Dunham and Laird, trustées, and constitute the first lien on 
the land conveyed in said deed of trust. 

If thèse questions are answered affirmatively, other questions regard- 
ing the rights and remédies to which the parties may be entitled, upon 
the facts appearing in the record, will be presented. If they are an- 
swered in the négative, the complainants are not entitled to any relief 
in this suit. 

Défendants' answer suggests a number of questions in regard to 
the power of the board of drainage commissioners to enter into the 
several contracts ; the exécution of the Dunham and Laird trust deed, 
etc. I do not perceive any difficulty in either respect. There are 
also suggestions of a want of bona fides on the part of complainants. 
The record and évidence discloses good faith on the part of ail per- 
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sons concerned, and a désire to carry out tlie obligations assumed by 
them. 

[1] While not strictly in the order in which it is presented in the 
pleadings, it is convenient to inquire what, if any, effect upon the 
powers of the corporation was wrought by the change in the name 
of the Southern Land Réclamation Company, to the New Holland 
Farms, Inc. The New Holland Farms, Inc., is referred to in the 
pleadings as the successor of the réclamation company. This is not 
accurate. The corporation, pursuant to the provisions of Rev. N. C. 
1905, c. 21, § 1175, simply amended its charter by changing its cor- 
porate name and increasing its capital stock. It remained, and con- 
tinued to be, the original corporation, with ail of the powers and 
liabilities possessed and assumed prior to the amendment; it was, in 
no légal sensé, a new corporation, and thercfore was not "the succes- 
sor" of the réclamation company, but is the same corporation with 
another name. 

It will be observed that, in the deed of trust executed to Dunham 
and Laird, trustées, no référence is made to the contract of July 16, 
1913, nor to the disposition of the notes ; it simply describes the notes, 
and conveys the land upon the trust declared, to secure their pay- 
ment with power of sale in the trustées, upon default, etc. The trus- 
tées are not brought into, or made parties to, the contract. 

[2] Défendants suggest that the exécution of the deed of trust by 
the réclamation company to Dunham and Laird, trustées, was not 
proven in accordance with the provisions of the North Carolina stat- 
ute. An cxainlnation of the certificates of probate, made before a 
notary public of the state of Massachusetts, evidenced by his notarial 
seal, discloses that the président and secretary of the corporation, 
each in his officiai capacity, acknowledged his signature, and that 
the deed was "the free act and deed of said corporation." While 
not so full as the form prescribed by the statute (Pell's Rev. 1908, c. 
18, § 1005) which, it is declared, "shall not exclude other forms of 
probate," the certificate shows the essential facts that each officer 
signed the deed, affixed the seal, and declared it to be the act and deed 
of the corporation. In Witherell v. Murphy, 154 N. C. 82, 69 S. E. 
748, discussing the form of probate of the deed of a corporation, it 
is said that, when the essential facts appear, by reading the deed in 
connection with the certificate, that the officer was authorized to 
exécute that instrument for the corporation, that he was known, or 
proved to the officer, to be the corporate officiai he represented him- 
self to be, and that he acknowledged the instrument to be the act and 
deed of the corporation, it is sufficient, and that a substantial show- 
ing of the requisite facts is ail that is required. To one familiar with 
the large number of cases which hâve corne before the courts of 
this state in which deeds hâve been attacked, and valuable property 
rights endangered, by critical construction of statutes, prescribing 
the manner in which deeds shall be admitted to probate and certified 
for registration, followed by "curative acts," it is reassuring to find 
that the courts hâve adopted Prof. Wigmore's suggestion that they 
should cease to be pedantic and become practical. The probate was 
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passed upon and approved by the probate officer of Hyde county and 
duly registered. The réclamation company bas repeatedly and solemn- 
ly acknowledged and recognized its validity. The deed to the Féd- 
éral Trust Company expressly refers to it, giving book and page in 
which it is recorded. It is difficult to understand why any parties 
to the deed should now attack its validity, in respect to its exécution 
and registration. I do not entertain any doubt of its validity in either 
respect. 

[3] Eliminating, for the présent, the deed of trust executed to the 
Fédéral Trust Company, and treating the question as between the 
board of drainage commissioners, the Southern Land Réclamation 
Company, and A. V. Wills & Sons, it is difficult to perceive any rea- 
son why they did not bave ample power to make the change pro- 
viding that, for the reasons stated, the notes should be delivered in 
payment for extra work, and the whole of the other work be paid 
for in cash. This agreement, although not then reduced to writing, 
was made before the rights of any other party had attaciied. The 
change was made for manifestly good reasons and, at the request 
of the contractors, to enable them to receive cash for work to pay 
for their equipment. It did not increase the indebtedness of the 
réclamation company, nor divert any of its funds to other than the 
primary purpose for which the company was organized and the con- 
tracts made, the drainage of the lands within the drainage district, a 
work of large public interest and for the benefit of the réclamation 
company and other landowners within the territory. Although, for 
manifest reasons, the notes were to be delivered in monthly install- 
ments, and to become absolute obligations from the date of their de- 
livery, when so delivered, pursuant to the terms and provisions of the 
contract of July 16, 1913, they were within the provisions of, and 
secured by, the deed of trust executed for that purpose. Certainly 
there can be no doubt that a court of equity would compel their pay- 
ment by the trustées from the proceeds of a sale of the property, al- 
though the parties to the contract had, for a valuable considération, 
agreed upon the change in the manner of their application. In other 
words, as between the parties, and for the purpose of eflfectuating 
their intention, the contract of July 16, 1913, the trust deed of July 
26, 1913, and the agreement of December 15, 1913, would be con- 
strued together and their provisions enforced. 

[4] Défendants insist that, conceding this to be true, the exécu- 
tion of the deed of trust to the Fédéral Trust Company, registered 
December 9, 1915, créâtes a lien or incumbrance on the property, 
prior to the deed of trust to Dunham and Laird as to notes delivered 
subséquent to December 9, 1915. 

Plaintiff, in the eighteenth paragraph of its bill, sets out the lan- 
guage found in the deed of trust to the Fédéral Trust Company, in 
the covenant against incumbrances, excepting from its terms "a mort- 
gage given by the Southern Land Réclamation Company upon cer- 
tain of the aforesaid premises to CE. Dunharn and C. T. Laird, 
trustées, which mortgage is dated July 26, 1913, and is duly recorded 
in said Hyde county, registry of deeds, Book No. 13 of Mortgages, 
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p. 247, and which mortgage is given to secure the sum of $119,965.42 
and interest," and allèges that : 

"They are advised and aver thaï: the tirst deed of trust securing the said 
notes of the Southern L;uid Reclaumtlon Company to the défendants Is a prior 
lien upon the land therein described to that of the aforesaid second deed of 
trust, and that such priority of lien extends to ail the notes therein deseribed 
in the hands of the hoard of drainage commissioners, or elsewhere, without 
regard to when they, or any of them, may be dellvered by said board to de- 
fendants in payment for said drainage work or wliether for extra or original 
vvork." 

The défendant Fédéral Trust Company, answering this paragraph 
of tlie bill, says that: 

"It is advised by counsel that, as mattcr of law, the deed of trust held by it 
as seeurity for said bonds is subordinate to the lien of said mortgage giveu 
by the Southern I-and Réclamation Comjjany to C. 10. Dunham and C. T. 
Laird, ti-ustees. for the benetit of the défendants A. V. AVills. M. V. WlUs. and 
10. S. Wills, piirtners trading as A. V. Wills & Sons, to the extent of notes 
issued. (jr to be issued. thereunder to the amount of $119,905.42, without re- 
gard to the date of delivery thereof, and it therefore admits the allégations 
of paragrajili 18 of said bill." 

It is trtie that the averment, made by plaintiff, is a mixed question 
of fact and law ; but it is an allégation that the deed to the trust 
Company is subordinate to the deed of trust to Dunham and Laird, 
trustées, and expressly avers that the priority of lien extends to ail 
of the notes, whenever delivered, and whether for extra or original 
work — thus expressly calling attention to the question raised by de- 
fendants, contractors, and this the Fédéral Trust Company admits 
to be trtie, It would seem that this admission, made in a suit in 
which the validity of the notes delivered subséquent to the exécution 
of the deed of trust for extra work is the very question in contro- 
versy, would, in a court of equity, estop it from again bringing the 
question into litigation. Passing, however, the efïect of the admis- 
sion as to the défendant Fédéral Trust Company, the question is 
presented whether it was not correctly advised as to its relation to 
the Dunham and Laird trust deed, as matter of law. Défendants, 
contractors, base their contention to the contrary upon several grounds. 
They insist, first, that the deposit of the notes with the drainage com- 
missioners is not a valid deposit in escrow, because the members of 
the board, or some of them, are the same persons as the corporators 
of the réclamation company. This contention is without merit. The 
board of drainage commissioners is a body corporate created by an 
act of the Législature, with ample powers to make and exécute the 
contract, and to receive the notes to be delivered according to its 
provisions. Upon failure to do so, it would be subject to a manda- 
mus to compel the discharge of the duty. The Réclamation Company, 
under its name of adoption, the New Holland Farms, Inc., is a cor- 
poration distinct from its stockholders, with power to make and per- 
form its contractual obligations. Neither of thèse corporations are 
making any point in regard to their power or duty to perform the 
duties assumed by them ; on the contrary, they are insisting upon 
performing, in good faith, their contracts. The contractors hâve re- 
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ceived from them, in part performance of the contracts, $200,000' 
and notes to the amount of about $70,000. It is difficult to see why 
they now wish to invalidate the contracts into which ail parties en- 
tered and in the completion of which they are ail so largely interested. 

Défendants, contractors, however, insist that, conceding the validity 
of the contract of July 16, 1913, and the deposit of the notes in escrow, 
they become valid and binding obligations only from the date of their 
delivery, and that the exécution of the deed of trust to the Fédéral 
Trust Company and issue of the bonds secured therein constitutes a 
first lien or incumbrance on the land quoad ail of the notes thereafter 
delivered. Défendants argue that the situation is analogous to that 
of a mortgage given to secure advancements to be made subséquent 
to its exécution ; that, as against a second mortgagee, the first mort- 
gage is security only to the extent of advancements made prior to its 
registration, or other notice of its exécution. They cite a large num- 
ber of cases in which the courts hâve so held. In Shirras v. Caig, 7 
Cranch, 34, 3 L. Ed. 260, a mortgage was executed for the purpose 
of securing future advancements. The land covered by the mortgage 
was thereafter conveyed to a third party. Upon a bill to foreclose, 
Chief Justice Marshall held that the mortgage was valid, as security 
for ail advances made before actual notice of the exécution of the sec- 
ond deed. Todd v. Outlaw, 79 N. C. 235. The courts hâve, with 
practical uniformity, followed this décision, when the mortgagee was 
under no contractual obligation to make any, or a fîxed amount of, 
advancements ; it being optional with hira to make, and with the mort- 
gagor to cal! for, the advancements. Thèse décisions are based upon 
Sound reason and wise policy. When, however, the mortgagee, either 
by the express terms of the mortgage, or by cotemporaneous con- 
tract, cornes under an obligation to make advancements to the amount 
fixed in the mortgage, a différent question is presented. This distinc- 
tion is clearly made in Hyman v. Haufï, 138 N. Y. 48, 33 N. E. 735, 
it is held that when the mortgagee is bound to make the advance- 
ments, the lien relates back to the date of the mortgage, and is su- 
perior to subséquent liens. Boswell v. Goodwin, 31 Conn. 74, 81 Am., 
Dec. 169. 

The modem view of the question is stated by the author of Jones 
on Mortgages (6th Ed. § 373) : 

"There is strong reason and a.uthorlty for the rule that a mortgage to secure 
future advancements which, on its face, glves information enough as to the 
extent and purpose of the contract, so that any one interested may, by ordi- 
nary diligence, ascertain the extent of the incumbrance, whether the extent 
of the contemplated advances be llmited, or not, and whether the mortgagee 
be bound to make the advances or not, wlH prevail over the supervening clalm» 
of purchaser or creditors, as to ail advances made withln the terms of such 
mortgage, whether made before or after the daims of such purchasers or 
creditors arose, or before, or after the mortgagee had notice of them. If the 
mortgage contains enough to show a contract between the parties that it Is 
to stand as a security to the mortgagee for such indebtedness as may arise 
from future dealings between the parties, It is sufficient to put a purchaser 
or Incumbrancer on Inquiry, and, if he falls to make it, he is not entitled ta 
protection as a bona fide purchaser." 
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While it is not necessary, in this case, to invoke the opinion of the 
learned and accurate author to the extent to which it leads, it is of 
value as indicating the trend of the judicial mind on the subject. Of 
course, the vaHdity of ail mortgages, as security for future advances, 
dépends upon the bona fides of the parties ; they will not be sustained 
as against creditors and other incumbrancers unless this appears. The 
conditions with which we are dealing are, to some extent, analogous 
to those existing in Diggs v. Fidelity & Deposit Co., 112 Md. 50, 75 
Atl. 517, 20 Ann. Cas. 1274. There, a deed of trust was executed to 
secure a bond issue ; a portion of them were deposited with the trustée 
to be delivered to the purchaser of after-acquired property, and for 
betterments and improvements to the plant, upon the certificate of 
engineers. The court said that: 

"Nelther the fonn nor sclieme of tlie gas company's mortgage is of doubt- 
ful validlty or unusual in cliaracter. It has been settled by décisions in 
tliis state and elsevvhere that an owner of property may, by a, deed of 
trust in tlie nature of a mortgage, .subject it to a lien for the payment of 
future debts or obligations." 

It would be impracticable to conduct the numerous and large trans- 
actions, involving the construction of railroads, development of the 
natural resources of the country, etc., unless the courts recognized and 
protected rights acquired by the means adopted by the parties in this 
instance, which, as said by the court, are "not unusual." 

It is doubtful whether the deed of trust to Dunham and Laird and 
collatéral contract pursuant to which the notes were deposited with 
the board of drainage commissioners can be properly called a mort- 
gage to secure future advances. The contractors, for a valuable con- 
sidération, came under a binding and enforceable contract, with the 
board of commissioners, to do the work, the character and extent of 
which was definitely fixed, for the sum of $266,955.28, and the board 
of commissioners came under a binding obligation to accept the work 
and pay for it, in the manner and upon the terms set out in the con- 
tract. The deposit of the notes was made in furtherance of the scheme 
or plan agreed upon by the parties. The postponement of the deliv- 
ery of the notes and the duty to deliver them as the work progressed 
were definitely fixed and capable of enforcement, or recovery of dam- 
ages for failure or refusai to perform the obligation of the contract 
by either of the parties. The registration of the deed of trust, recit- 
ing the amount and dénomination of the notes, payable to the contrac- 
tors, gave full notice to subséquent incumbrancers of the character and 
amount of the debt. The terms and conditions upon which the notes 
were to be delivered did not change or afïect the amount or character 
of the incumbrance. In addition to the registration of the deed of 
trust to Dunham and Laird, the deed of trust to the Fédéral Trust 
Company expressly refers to and is made subject to the first deed. 
It is settled by abundant authority that a grantee is estopped to deny 
the validity of a mortgage which his deed recites that the conveyance 
to him is subject. Johnson v. Thompson, 129 Mass. 398. 

In Am. Waterworks Co. v. Farmers' Loan & Trust Company, Th 
Fed. 9':>6, 20 C. C. A. 133, Judge Thayer says: 
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"The New Jersey company (the purcliaser of tlie iiroperty), we thiiik, is 
estopped from asserting the invalidity o£ the mortgages executed by its 
predecessor, the Illinois company, by vlrtue of the well-established rule that 
a purchaser of property who accepts a conveyance thereof which described 
inciinibrances exlstlng thereon, and expressly déclares that the conveyance is 
made subject thereto, wlll not be allowed to question the validity of such in- 
cumbrances." 

This principle is well settled and illustrated by numerous adjudged 
cases. In this case the Fédéral Trust Company, by its answer, recog- 
nizes and admits the validity of the notes and priority of the lien cre- 
ated by the deed of trust to Dunham and Laird, trustées, without re- 
gard to when the notes, or any of them, may be delivered by the board 
of drainage commissioners to the contractors in payment for the drain- 
age work and whether for extra or original work. It would seem 
that, in any view'of the case, the deed of trust to Dunham and Laird, 
trustées, is valid and constitutes a valid first lien on the property con- 
veyed as security for the notes without regard to the time of their 
delivery. Such delivery is simply the discharge of the obligation as- 
sumed by the terms of the contract, executed cotemi)oraneously with the 
deed of trust. The purpose which the law contemplâtes for requiring 
registration, notice of the character and atnount of the incumbrance 
on the land, to creditors and subséquent incumbrancers, is fully accom- 
plished. 

Défendants, contractors, insist that, if this be conceded, the change 
in the terms of the original contract, by which the notes are appro- 
priated to the payment for extra work, invalidâtes the priority of the 
lien as against the Fédéral Trust Company. Hère again the trust com- 
pany solemnly admits, with knowledge of the change, that the deed 
of trust executed to it is subordinate to the lien, securing the notes, 
without regard to the time of delivery, or the character of the work 
to the payment of which they are applied. Conceding that a change 
in the original contract, which increased the amount of the debt, or 
appropriated the notes to an object foreign to that originally contem- 
plated, or which was otherwise prejudicial to the rights or interest of 
the trust company, or the bondholders, would postpone the lien to that 
of the Fédéral Trust Company, it is difficult to see how either of 
thèse results follow from the application of the notes to the payment 
of extra construction work on the property covered by both deeds 
of trust. It is manifest, and must hâve been well known to, and un- 
derstood by, ail parties interested, that the value of the property was 
dépendent upon its successful drainage. It was contemplated, and 
set forth in the contract, that, as is usual in work of that character, 
it would be necessary that extra or work in addition to the original 
plans and spécifications would be necessary. The change in the con- 
tract, made in accordance with the request, and to meet the conditions 
presented by the contractors, was in fuxtherance of the scheme or 
plan of drainage and for the promotion of the interest of ail parties. 
It did not increase the amount of the notes, change their character, 
or expedite the time of their maturity. It is difficult to see how the 
change prejudiced the interest of the Fédéral Trust Company. Ques- 
tions of this character should be dealt with by the court in the light in 
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which they are understood and dealt with by the parties who are prac- 
tical business men. Strained and narrow construction should not be 
put upon contracts entered into for tîie purpose of promoting and ac- 
complishing- valuable and important results. Courts should endeavor, 
unless bound by rigid statutes, to préserve rights, and not destroy 
them. This is especially the duty of courts of equity, in which decrees 
may be so molded as to conserve and protect the rights of ail parties 
before them. From this viewpoint, recognizing the right of the con- 
tractors to insist upon the validity and first lien for the security of the 
notes to be taken in part payment for the work done by them, they 
should not be permitted to be released from their agreement to accept 
the notes for extra work upon technical and unsubstantial objections. 
The delay on the part of the New Ilolland Farms, Inc., in having its 
officers to exécute the i^a^jer, waiving ail questions in respect to the 
validity of the notes and in executing the deed of trust to the Fédéral 
Trust Company, was calculated to create in the minds of the contrac- 
tors an appréhension that the security held for the notes might he 
postponed. The course pursued by the Fédéral Trust Company shows 
that ail parties are acting in good faith and are recognizing the valid- 
ity of the notes and priority of the lien by which they are secured. 

[5] There is, however, another phase of the case, in which I con- 
cur with the views advanced by the défendants, contractors, and which 
will place the security for, and ])ayment of, the notes beyond any ques- 
tion. It v/il! be observed that the réclamation company, New HoHand 
Farms, Inc., by adoption of this name, is the owner of some 99',000 
acres of land, including the 13,511 acres covered by the Dunham and 
Laird deed of trust. The réclamation company entered into a con- 
tract, cotemporaneous with the exécution of the original contract and 
deed of trust to Dunham and I^aird, trustées, and the notes to the 
contractors, whereby it obligated itself that, if before the completion 
of the work and the payment of the notes it sold any of this land, not 
included in the deed of trust to Dunham and Laird, trustées, for cash, 
or on crédit, it would deposit one-half of the cash received from such 
sale, and one-half the "purchase notes" taken for such land sold on 
crédit, with some bank to be agreed upon by the parties, to be applied 
to the discharge of such of the notes as were outstanding. The deed 
of trust to the Fédéral Trust Company covers not only the 13,511 
acres, included in the Dunham and Laird trust deed, but the entire 
99,000 acres. Défendants contractors insist that the exécution of the 
deed of trust to the Fédéral IVust Company, and sale of the bonds 
secured thereby, corne within the meaning and spirit of the collatéral 
contract and constitute a sale of the land, entitling them to demand 
that one-half the proceeds of the bonds when sold be deposited with 
some bank to be agreed upon and applied to the payment of the notes, 
as nrovided by the contract. 

Complainant, in reply to this contention, insists that the exécution 
of the deed of trust is not a sale within the meaning of the contract. 
It is manifest that in executing the collatéral contract, cotemporaneous 
with the original, it was the purpose and intention of the parties to 
strengthen the security of the notes, and to render their payment abso- 
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lutely certain in the event that any portion of the lands owncd by tlic 
réclamation company were sold. This purpose would be defeated if 
the réclamation company, now the New HoUand Farms, Inc., should 
be permitted to place the entire property beyond its control, by sub- 
jecting it to a lien for $500,000, and thereby deprive the contractors 
of any of the benefits or security which accrued to them under the 
collatéral contract. To hold that the meaning of the word "sale," as 
used in the contract, is restricted to an abSolute sale, would be to keep 
the promise to the ear and break it to the hope ; it would be too nar- 
row. A "mortgage" is usually defined to be a sale, with a clause of 
defeasance, or a condition annexed, upon the performance of which 
the title revests in the owner. While it may be conceded that tlie 
word "sale" does not, in many instances, include a mortgage, such 
meaning will be given to it when necessary to effectuate tlie manifest 
purpose and intention of the contracting parties. There is no évidence 
in this record as to the value of the entire holdings of the New Holland 
Farms, Inc., but it is évident that their value is, to a large extent, 
dépendent upon their drainage and brinçing them under cultivation. 
The issuance of bonds to the amount of $500,000, with notes for $119,- 
965.42 outstanding, may resuit in the absolute sale of the lands for 
their payment. It is a familiar maxim in equity, based upon prin- 
ciples of fair dealing, that he who asks equity must do equity. It 
will be observed that the collatéral contract provides that the amount 
of cash or "ptirchase notes" deposited from the sale of the lands 
shall not exceed the amount of the notes outstanding; hence, under 
the terms of the contract, the amount which will be deposited from 
the sale of the bonds would not, under any conditions, exceed $125,- 
000, or one-fourth the amount of the bonds. The decree will provide 
for the performance by the complainant of the obligations of the 
collatéral contract. 

[6] The question which has given most anxious concern relates to 
the character and extent of the relief to which complainants are en- 
titled. They allège : That, in accordance with the obligation assumed 
under the original and amended contract, they bave paid to the con- 
tractors the full amount in cash and notes due them for work per- 
formed as per estimâtes of the engineers, made in accordance with 
the provisions of the contract, and that they are unable to make fur- 
ther cash payments thereon. That the contractors knew, at the time 
of making the contract, and at the time of making the request for the 
change therein, and the agreement made in pursuance thereof , that com- 
plainants had no cash with which to pay for the work other than the 
amount paid them and were relying upon the acceptance of the notes.^ 
That it would be difficult, if at ail practicable, for complainants to pro- 
cure other contractors to take up and complète the construction of the 
boundary and levées and ditches, because in addition to the absence 
of cash, or the means of raising the same, and because of the fact 
that it requires the préparation of spécial equipment, which few con- 
tractors possess, and with which défendants, contractors, hâve provided 
themselves, and the large costs of which was calculated and included 
in the price fixed for the entire contract. That one of the main pur- 
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poses for which the boundary levées and ditches are constructed is to 
keep out the water which overflovvs into said district from the Alhga- 
tor river, a large tributary of Albermarle Sound, in time of high winds. 
That, unless the said boundary levées and ditches are completed as 
early as possible, there is danger that such overflov^^ will occur and 
seriously injure the very large amount of work already donc, whereby 
complainants and the large number of other landowners in said dis- 
trict will be irreparably damaged. That the large damage sustained 
by complainants by the failure of défendants to perform their conduct 
will damage complainants in a large amount, which damage would 
be irréparable and difficult to measure and ascertain. That there are 
587 landowners, within said drainage district, each of whom would 
be substantially damaged by the failure of défendants, contractors, 
to complète the work in accordance with the contract, and suits by 
each of them for the recovery of such damage would cause a multi- 
plicity of actions involving large costs, and the damage sustained by 
each would be uncertain and difficult to ascertain. That, at the time 
défendants entered into the contract, they executed a bond in the sum 
of $66,741 for the faithful performance of said work, but said bond 
vvas limited to two years and has expired by limitation, so that com- 
plainants now bave no bond from which they could recover damages 
for the failure to perform the contract by défendants. That défend- 
ants are nonresidents and hâve no property or assets in this state 
other than the dredges, tools, and equipment employed in this work. 
The time fixed for completion of the contract, 30 months from its date, 
has expired. That complainants are ready, willing, and able to make 
payment for the work by défendants upon monthly estimâtes of the 
engineers, by the delivery of said notes in accordance with the terms 
of the contract at 90 cents on the dollar, until the work so paid for 
shall amount to $107,965.28 and to pay for any work in excess of that 
amount in cash. 

They pray that the court will adjudge ail of said notes to be a 
first lien on the land conveyed in the deed of trust to Dunham and 
Laird, trustées, without regard to the time they are delivered, or wheth- 
€r for original construction, or extra work; that défendants, contrac- 
tors, be required to résume and complète said drainage work, and to 
accept said notes in accordance with the terms and provisions of the 
contract, as modified, etc.; that a mandatory injunction issue com- 
manding défendants contractors to résume and continue the perform- 
ance of said work until completed, etc. 

Défendants, in their answer, allège that they hâve always been 
-willing to résume the work and complète the same and accept the 
notes in payment thereof, if they were assured that the deed of trust 
given to Dunham and Laird, trustées, to secure their payment, con- 
stituted a valid first lien upon the land conveyed therein. Défendants 
make a number of allégations in regard to the conduct of the board 
of drainage commissioners, many of which are not relevant to the 
matter in controversy. On the hearing, upon complaint and answer, 
the foregoing facts were not seriously contested. 

Défendants insist that, conceding the notes to be valid and the deed 
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of trust, given to secure their payment, the first lien on the land con- 
veyed therein, complainants are not entitled to the relief prayed, or 
to any other relief in this suit. 

We are thus confronted with a question which has given courts of 
equity anxious concern and in regard to which the décisions are not 
uniform. While complainants ask the court to issue a mandatory 
injunction commanding défendants contractors to proceed with and 
complète the work which they contracted to perform, it is manifest 
that the court is called upon to decree spécifie performance of an 
executory contract, involving labor, personal skill and judgment, ex- 
tending over an uncertain period of time. Courts of equity proceed 
with caution in decreeing spécifie performance of contracts of the 
character with which we are dealing in this case. Prof. Pomeroy says : 

"In gênerai the spécifie performance of thèse contracts wlll not be decreeU 
because the court cannot, by its ordinary means aud instrumentalitles, en- 
force its decree." 

He says that the English courts hold that, "when the agreement 
to erect a building is defined and certain," the gênerai rule will not 
be enforced. Eq. § 1403 notes. 

In a well-considered note to Léonard v. Board of Directors (79 Ark. 
42, 94 S. W. 922) 9 Ann. Cas. 159, after stating the gênerai rule, 
foUowed by citation of numerous cases, it is said: 

"While the gênerai rule is well recognlzed that the performance of a con- 
tract to build or to construct any work wlll not orUinarily be decreed speclflc- 
ally in equity, mauy exceptions to the rule hâve been made by the courts." 

In Jones v. Parker, 163 Mass. .S64, 40 N. E. 1044, 47 Am. St. Rep. 
485, an agreement to put in a house a heating and lighting apparatus, 
it appearing that there was no difficulty in arriving at the manner in 
which the work was to be donc was enforced, it was said : 

"There is no uiiiversal rule that courts of equity never will enforce a 
(ontract which requires some building to be done." 

In Union Pac. Ry. Co. v. Chicago, etc., Ry. Co., 163 U. S. 564, 
600, 16 Sup. Ct. li73, 1187 (41 l,. Ed. 265j, Chief Justice Fuller 
says : 

"The jurisdiction of court.s of equity to decree the spécifie performance of 
agi'e!>nieiit.s is of a very ancient date, and rests on the ground of the inade- 
quacy and iiieompleteness of the remedy at law. Its exercise prevents the 
intolérable travesty of justice in permitting parties to refuse ixîrforinance 
of their contracts at pleasure by electing to pay damages for the breach." 

Referring to the contract involved in that case and the objections 
urged to the courts decreeing spécifie performance, the Chief Jus- 
tice says: 

"It is not eontended that multiplicity of suits to recover damages for the 
refusai of défendants to perform would afford adéquate relief, nor eould it 
be, for such a remedy under the circumstances would neither be plain nor 
complète, nor a sufflcient substitute for the remedy In equity, nor would the 
interests of the public be subserved thereby. But It is objected that equity 
will not decree spécifie performance of a contract reqniring continuons acts 
involving skill, .ludgnieiit, and technical knowledge, nor enforce agreements 
to arbitrate, and that this case occupies that attitude. We do not think so. 
The decree is complète in itself, is self-operating and self-executing, and the 
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provision for référées in certain contingencies is a mère matter of détail and 
not of tlie essence of the contract. It must not be f orgotten tliat, in tlie 
increasing complexities of modem business relations, équitable remédies hâve 
necessarily and steadily been expanded, and no inflexible rule bas been per- 
mitted to circumseribe them. As bas been well said, equity bas contrived Its 
remédies 'so that they shall correspond botb to the primary right of the in- 
jured party, and to the wrong by which that right bas been violated,' and 'bas 
always preserved the éléments of flexlbllity and expanslveness, so that nevv 
ones may be invented, or old ones modlfled, In order to meet the requlrements 
of every case, and to satisfy the needs of a progressive social condition in 
which new primary rigbts and dutles are constantly arising and new liinds 
of wrongs are constantly commltted.' " Pom. Eq. Jur. § 111 ; Joy v. St. 
Louis, 138 U. S. 1, 11 Sup. Ct. 243, 34 L. Ed. 843. 

Mutuality of obligation is one of the essential éléments required by 
the courts when spécifie performance is asked. Hère, this élément 
is manifest. Complainant not only admits its obligation to pay, but 
avers and shows its ability and willingness to do so in accordance 
with the terms of the contract, which are fixed and certain in respect 
to price, time, and conditions. The terms of the contract, in respect 
to the kind, character, extent, and quality of the work to be donc, 
are ail fixed. The payments are to be made monthly upon estimâtes 
made by the engineers, as provided by the contract and selected by 
the parties. There is no complaint or suggestion that, in the work 
heretofore done and paid for, constituting the larger part of the en- 
tire work contracted for, the engineers hâve not discharged their duty 
promptly and satisfactorily to ail parties. The requirement that the 
terms of the contract shall, in ail respects, be fixed and certain, is 
fuUy met in this case. It clearly appears that no substantial différence 
of construction or opinion bas arisen between the parties in either 
respect. The means of payment — the notes — fixed by the contract hâve 
been executed and their security provided ; the depository is ready, 
able, and willing to deliver them in accordance with the terms of the 
contract. It is a well-settled rule that the court will not decree spé- 
cifie performance if damages for its breach afford a complète and 
adéquate remedy — this is basic. In regard to this requirement, it 
is said: 

"The jurlsdiction does not dépend upon tbe nature of the contract, nor 
of the subject-matter, but it will be exercised whenever the légal remedy Is 
Inadéquate, * • * The ground of jurisdiction includes two classes: 
• * * (2) When, from some peculiar feature of tbe contract, eltber in its 
subject-matter or in Its terms, or in the relation of the parties, it is impossible 
to arrive at a légal measure of damages at ail, or at least with any sufiicient 
degree of certainty." Pom. Eq. 1402, 1403. 

It is quite évident that, without regard to the résidence of de- 
fendants, contractors, in the state of Illinois, or the kind or value of 
property owned by them in this state, the character and purpose of 
the work to be performed and the property to be affected by its com- 
pletion renders it impracticable, if not impossible, to measure with 
any degree of certainty the damage sustained by the refusai of de- 
fendants, contractors, to perform the contract on their part. It ap- 
pears from the contract, and the plans and spécifications attached as 
a part thereof, and the geographical and topographical location and 
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character of the section of the state in which "Mattamuskeet district" 
is situate, and the législation providing for the drainage and réclama- 
tion of the lands therein, that large sums of money hâve been expended 
and obligations to a large amount hâve been assumed by the parties 
directly interested in their drainage for the purpose of bringing them 
under cultivation. It is manifest that if, in the présent condition 
of the property and the work, the contractors should fail and refuse 
to continue and complète the portion of the work contracted to be 
done by them, much of the work already done would become useless, 
and that not only complainants but the large number of other land- 
owners, who hâve assumed obligations and acquired rights, would be 
seriously, if not irreparably, damaged. Long drawn out, expensive 
suits at law, in which numerous and uncertain éléments of damages 
would be involved, with uncertain results, both in respect to amount 
and ultimate recovery, strongly appeal to the court for équitable re- 
lief, if it can be granted without injury to either party. 

"Spécifie performance Is a conscious attempt ou the part of the court to 
do complète justice to botli the parties, with respect to ail the judlcial re- 
lations growing out of contract between them." Pom. Eq. § 1401, note. 

Hence, the learned author says that damages are inadéquate "when 
the subject-matter of the contract is of such a spécial nature, or of 
such a peculiar value, that the damages, when ascertained, according 
to légal rules, would not be a just and reasonable substitute for, or 
représentative of, that subject-matter in the hands of the party who 
is entitled to its benefit." Section 1401. 

It would seem quite clear that, in view of the character of the 
work to be done, the effect of the failure to do it, and the status of 
the parties, the case cornes within the class in which courts of equity 
grant relief because of the inadequacy of the remedy afforded in a 
court of law. 

Défendants, contractors, insist that the court should not decree 
spécifie performance because it would be impracticable for it to en- 
force the decree. This contention calls for careful considération and 
examination of the décisions of chanceliers dealing with contracts 
of this character. Défendants rely upon the case of Deonard v. 
Board of Directors, supra. In that case, the Suprême Court of Ar- 
kansas refused to entertain a bill for spécifie performance of a con- 
tract, in many respects similar to the one in controversy, placing its 
refusai on the ground that an action for damages for its breach af- 
forded an adéquate remedy, and that there was no way in which its 
decree could be enforced. The learned judge says: 

"The jurisdictlon of equity wlll not be exercised to decree a spécifie per- 
formance, however inadéquate may be the remedy for damages, where the 
contract is of such a nature that obédience to the decree could not be com- 
pelled by the ordinary processes of the court." 

It appears that the board of directors of the levée district were 
•empowered to contract for the work of constructing a portion of the 
levée and pay therefor by borrowing money upon bonds which they 
were authorized to issue. After a portion of the work was done, they 
entered into a contract, with Léonard, to complète it and accept in 
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payment certificates of indebtedness. The contractor entered upon 
the performance of the work and thereafter abandoned it, refusing 
to continue on the ground that the board of directors was without 
légal authority to issue the certificates. The suit was brought to com- 
pel the contractor to complète the work and accept the certificates. 
The contractor demurred to the jurisdiction of the court to enforce 
spécifie performance. The court refused to pass upon the validity 
of the certificates and dismissed the bill. It does not appear from 
the statement of the facts set out in the bill whether the plans and 
spécifications, by which the character and quality of the work were 
made certain, were a part of the contract. The court clearly put its 
décision upon the ground that it would be unable to enforce its de- 
cree for spécifie performance. 

In Strang v. Richmond & P. C. R. R. Co., 101 Fed. 511, 41 C. 
C. A. 474 (C. C. A. 4th Cir.), the court refused to enforce spécifie 
performance of a contract to build a railroad. Judge Simonton says 
that the bill "allèges a contract between the complainant and the de- 
fendant Company to construct, furnish, and build a complète roadbed 
between some point * * * jn North Carolina, together with nec- 
essary dépôts, etc.; the work to be paid for in certain bonds," etc. 
He notes the uncertain termini of the road and the location of the 
dépôts, station houses, character of the bridges, the time within which 
the work is to be completed, the total absence of any particulars of 
the character of the work, the inspection of its progress, time and 
mode of payment, saying, "Ail thèse are left in a condition of vague- 
ness and uncertainty." 

In Solomon v. Sewerage Co., 142 N. C. 439, 55 S. E. 300, 6 L- 
R. A. (N. S.) 391, spécifie sperformance was refused because of the 
absence of mutuality of obligation, long period of time over which 
the contract extended, and other considérations set out in the opinion. 

In Marble Co. v. Ripley, 10 Wall. 339, 358 (19 L. Ed. 955), it is 
said: 

"Another serious objection to a decree for a spécifie performance is 
found in the peculiar character of the contract itself, and in the dutles whicli 
it requires of the owners of the quarries. Thèse duties are continuons. 
They iuvolve skill, personal labor, and cultivated judgment. It is, in eft'ect, a 
personai contract to deliver marble of certain kinds, and in blocUs of a klnd, 
that the court is incapable of determining whether they accord with the con- 
tract or not. The agreement being for a perpétuai supply of marble, no 
decree that the court can make will end the controversy." 

Several of thèse éléments are not found in the contract with which 
we are dealing. In Texas Co. v. Cent. Fuel Oil Co., 194 Fed. 1, 114 
C. C. A. 21 (C. C. A. 8th Cir.), several of the questions presented 
hère are discussed by Judge Trieber in a well-considered opinion. It 
appears that complainants, operating an oil pipe line in Texas into 
Oklahoma, entered into a contract with défendant, which, through 
subsidiary companies, owned a number of leases, on which it oper- 
ated wells, by which complainant agreed to extend its pipe line into 
the fields in which such wells were located in Oklahoma and make 
a connection with defendant's wells, and défendant agreed to run 
ail of its oil into such line for a term of ten years, to be paid for by 
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complainant as provided for by the contract. Complainant built the 
extension of its pipe line at a large cost, and for a time received the 
oil from defendant's wells, after which défendant refused to make 
further deliveries. It further appeared that défendant was insolvent; 
that, without the oil contracted for, complainant's pipe line extension 
was comparatively valueless ; and that it could not otherwise procure 
sufïicient oil to keep its refineries in fuU opération. Judge Trieber, 
stating defendant's contention that because the contract in regard to 
deliveries of the oil extended over a period of ten years, etc., cites and 
discusses the cases relied upon to sustain defendant's position, sev- 
eral of which are cited in this opinion. Referring to Marble Co. v. 
Ripley, supra, he says: 

"The contract sought to be enforced In this case runs for ten years only, 
and involves no 'skill, personal labor, and eultivated judgment.' What it 
does require is easily ascertainable, and, if carried ont in good faith, ought 
not to give rise to any disputes requiring the interposition of the court. 
During the time it was complied with by appellee no disputes arose, and 
there is no reason for anticipa ting aiiy now, if good faith will control the 
action of both parties." 

The work which défendants agreed to perforai was, by the terms 
of the contract, to be completed in 30 months. More than half has 
been completed and paid for. It would seem that, by comparison, it 
would not require to exceed 12 months to complète the balance of 
the work. The observations of Judge Trieber in regard to other 
phases of the case are very pertinent to the instant case. The case 
of Texas & Pac. Ry. Co. v. Marshall, 136 U. S. 393, 10 Sup. Ct. 
846, 34 JL. Ed. 385, is easily distinguishable from this case. After 
noting the facts in this and other cases relied upon by défendants, he 
refers to the fact that équitable remédies hâve steadily been expanded 
by the court to meet the increased complexities of modem business 
relations. In a number of cases spécifie performance of contracts 
between railroad companies and municipal corporations, or landown- 
ers, in which the companies, in considération of rights of way, or 
other privilèges granted, agreed to put in side Unes, establish and 
maintain dépôts, etc., hâve been decreed. In Union Pac. Ry. Co. v. 
Chicago, etc., Ry. Co., supra, a contract in regard to the use of 
tracks was enforced. The Chief Justice, quoting the language used 
in Joy's Case, said : 

"Hère is a great public park, one of the lungs of an important city, which, 
in order to maintain Its usefulness as a park, must be as free as possible 
from being serated by railroads ; and yet the interests of the public demand 
that it shall be crossed by a railroad. But the evil conséquences of sueh 
erossing are to be reduced to a minimum by having a single rlght of veay, 
and a single set of tracks, to be used by ail the railroads which désire to 
cross the park. Thèse two antagonisms must be reconciled, and that can be 
doue only by the interposition of a court of equity, which thus wlU be 
«xercising one of Its most beneflcent functions." 36 Cyc. 587. 

In Taylor v. Florida East Coast R. Co., 54 Fia. 635, 45 South. 574, 
16 L. R. A. (N. S.) 307, 127 Am. St. Rep. 155, 14 Ann. Cas. 472. 
a contract by the défendant to establish and maintain a spur track 
and dépôt at a point fixed upon on plaintifï's lands, in considération 
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of the grant of the land upon which its road was built, was specifically 
enforced. The conclusion reached is amply sustained in a well- 
considered opinion by Mr. Justice Whitfield. In Parrott v. A. & 
N. C. R. R. Ce, 165 N. C. 295, 81 S. E. 348, Ann. Cas. 19150, 265, 
it was held that a contract, based upon a valuable considération, to 
maintain a flag station and side track, when not conflicting with its 
duty to the pubHc, would be specifically enforced. The question was 
fuUy considered and authorities cited in the opinions filed. Johnson 
V. Ohio R. R. Co., 61 W. Va. 141, 56 S. E. 200. 

While there is not a perfect analogy between any of those and other 
cases cited, and the instant case, they ail indicate and illustrate the 
tendency of courts to extend the équitable jurisdiction to meet the 
conditions growing eut of business and industrial life. To what ex- 
tent the interest of the public demands the completion of the contract 
because of the large and valuable lands included within the Matta- 
muskeet drainage district, thus bringing the case within the princi- 
ple announced in those cases, in which contracts made by railroad 
companies, is interesting. The board of drainage commissioners is 
a quasi public corporation with the right of eminent domain. It is in 
accordance with a long-established and well-settled public policy of this 
State to grant large quasi public powers to such législative agencies, 
for securing the drainage of the fertile low lands of the eastern sec- 
tion of the state. The drainage districts established are quasi public 
corporations assimilated to public school districts, etc. 

The défendants, coHtractors, in their answer, by way of further dé- 
fense and as the basis for affirmative équitable relief, set up the sup- 
plemental contract, in which the réclamation company obligates that, 
in the event of a sale of its lands, it will deposit one-half the proceeds 
to be applied to the payment of the notes, and asks that spécifie per- 
formance of that contract be enforced for the payment of the notes now 
held by défendants. They allège that, on May 3, 1916, they served a 
written notice on complainant board of commissioners, setting forth 
that, if the notes were made valid and a first lien on the land, they were 
ready, able, and willing to carry out and exécute their contracts; that 
they hâve, and are maintaining, in said drainage district, extensive 
equipment and plants for the doing of said work, at great expense to 
themselves ; that they hâve been prevented f rom completing the work 
by reason of the default of the complainant ; and that, unless complain- 
ant compiles with its contract, they will move said equipment and 
hold the members of the board liable for damages, etc. They set out, 
at much length, the several contracts entered into, and allège that, for 
the reasons herein set forth, the notes to be delivered since the exécu- 
tion of the deed of trust to the Fédéral Trust Company will be in- 
valid and will not be secured by a first lien upon the property. In 
the tenth paragraph of the "further défense," the défendants say: 

"That the défendants A. V. Wills & Sons, parties being tnost vitally affected 
by thls controversy, belng deslrous of having the said questions of laW and 
equlty involved therein speedlly determlned, and their respective rlghts and 
dutles in the premlses declared by the court, do submit thp foregoing statement 
of facts for the opinion, décision, and judgment of the court thereon," reserv- 
m'g, 6î course, the right of appeal. 

236 F.— 25 
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Défendants demand the dismissal of complainant's bill; tliat ail 
notes, which hâve been delivered to them, for work performed under 
the contracts, be adjudged a first lien upon ail of the lands of the 
Southern Land Réclamation Company and the New Holland Farms, 
Inc., lying in Mattamuskeet drainage district; that the deed of trust 
to Dunham and Laird, trustées, be adjudged, in ail respects, valid and 
enforceable, both as to its form and probate ; that ail of the notes of 
the Southern Land Réclamation Company undelivered to the contrac- 
tors and now in the possession of the board of commissioners of the 
drainage district be adjudged invalid, inoperative, and unenforceable ; 
that they are not secured by a first lien either for extra Or original 
work under the contract; that the complainants be ordered to raise 
the cash necessary to pay défendants to résume and complète ail of 
said drainage work. Prior to the adoption of the new equity rules 
(rule 30 [198 Fed. xxvi, 115 C. C. A. xxvi]), this counterclaim would 
hâve been set up by a cross-bill. If complainant's bill was without 
equity, it would hâve been dismissed, and, if the cross-bill was sus- 
tained, a decree rendered upon it for défendants. Under the présent 
rule, assimilating the practice to that of the Code of Civil Procédure, 
the same resuit is reached, not by dismissing the bill, but by making the 
decree upon the counterclaim. 

It is manifest, from the counterclaim, that défendants are willing 
and desirous of completing the contract, if they can be assured of the 
validity of the notes and the priority of their lien. At the time the 
suit was instituted, défendants were not advised in respect to the at- 
titude of the Fédéral Trust Company in regard to the subordination 
of its lien to that of défendants. It is manifest that the court cannot 
grant the relief prayed for by défendants and leave the complainants 
without remedy for the failure by défendants to complète the work. 
Both parties wish the completion of the work. Neither of them as- 
sert that there is any obstruction to this end other than the question 
of the validity and security o£ the notes. To dismiss the bill and 
thereby the counterclaim of défendants, notwithstanding the opinion 
entertained by the court, in regard to the validity and security of the 
notes, and the right of défendants to spécifie performance of the sup- 
plemental contract, would be trifling with the valuable rights of ail par- 
ties. Both parties concède that they understand and do not difïer in 
regard to the character of the work, the manner of its performance, 
or the condition upon which the priée is to be paid. The court will 
not assume tiiat they will not, in good faith, perform the requirements 
of a decree when their rights are declared and secured. Notwithstand- 
ing their insistence that the contracts are ultra vires, that the deed of 
trust to Dunham and Laird, trustées, is not valid, because of the alleged 
defective probate and registration, and that the notes are invalid, they 
ask the court, in their counterclaim, to adjudge that the contracts are 
valid, and that the deed is duly executed and probated, and that the 
notes delivered to them are valid and secured by a first lien upon the 
property conveyed to the trustée, in ail of which, the court, for the 
reasons set forth, concUrs with défendants. The court also concurs 
with them in respect to their right to hâve spécifie performance of thfi 
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supplemental contract. The court, for the reasons set forth, îs of the 
opinion that défendants should enter upon and diligently continue to 
completion the work which they obligated to perform. Of course, de- 
fendants are entitled to a reasonable time within which to complète 
the work. This will be provided for in the decree. Thete are several 
other matters, referred to in the answer, collatéral to the principal 
matter in controversy, which may, if necessary, be taken care of in 
the decree. 

A decree will be drawn and submitted in accordance with the views 
expressed in this opinion. The costs will be divided equally between 
complainants and défendants A. V. Wills & Sons. 



ANN ARBOR E. CO. v. FELLOWS et al. 
(District Court, E. D. Michignn, S. D. June 5, 1915. On the Merlts, March 

1, 1016.) 

1. Cabriers <S=3l8(6) — Statute Fixinq Rates— Suit to Enjoin Enfobcement 

— Preliminaby Injunction. 

A fédéral court wlU not, at the suit of a railroad company, grant a 
preliminary injunction suspending the enforcement pf a presumptlvely con- 
stitutional state statute fixlng passenger rates, where the statute has been 
In force for a number of years and acqulesced lu by complalnant, and It 
appears that the suit ean be trled on Its merlts wlthln a very short tlme. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 13, 16-18, 20, 24 ; 
Dec. Dlg. <S=»1S(6).] 

2. OONSTITUTIONAL LaW ®=»70(3) JUDICIAL PoWEB — STATUTE FiXING EaTES. 

The question whether a state statute flxliig railroad rates Is conflscatory 
as appUed to a partlcular road Is malnly one of fact, and In a doubttul 
case a court which has no power to fix or revise rates may not substltute 
its judgment for that of the Législature, In which such power is vested. 

[Ed. Note. — For other cases, see Constltutlonal I^w, Cent. Dlg. § 131: 
Dec. Dlg. <8=70(3).] 

8. Cabbiers <S=>12(5) — Statutory Régulation — Confiscatort Rates. 

Preclsely what Is the just compensation which a railroad company la 
entitled to earn by the use of its property is seldom easy to' détermine, 
but rates which wlth economlcal and efficient management will yleld a re- 
turn equal to that received in other business ventures of similar charaeter 
and attended with like risks can never be held conflscatory, and unless 
under exceptlonal clrcumstances a court is not justifled in declarlng in- 
valld an enactment which permits net earnlngs e<iual to or not materially 
less than the interest allowed by statute In the absence of spécifie contract. 
[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 11, 15-20 ; Dec. 
Dlg. ®=>12(5).] 

4. Carriers cg=l2(5) — Statutoet Reoui.ation— Confiscatobt Rates. 

ïhe value of the property and the revenues and expenses of a railroad 
Company belng ascertained and apportioned, and upon a flndlng of Its net 
earnlngs on the property devoted to intrastate business, which from ita 
passenger business approximates 6 per cent, per annum and from its 
frelght business a hlgher per cent., the Michlgan two-cent passenger fare 
law (Pub. Acts 1907, No. 54) and certain freight rates established by the 
Michlgan Railroad Commission, under the opération of which such earn- 
lngs were made, held not conflscatory. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. $| 11, 15-20 ; Dec. 
Dlg. <3!=»12(5).] 

A=»For other ca«M «ee «am* topic t KEY-NUMBBR In «11 Kejr-Numbcrsd DigesU * lodeiM 
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5. Carriers <©=>12(5)— Suit to Enjoin Enforcement of Stattjtohy Rates— 

Valuation op Propertt. 

The method of aseertainlng the présent value of railroad property by 
taking the cost of reproduction less àccumulative dépréciation, whlle per- 
haps the best gênerai method yet devised, cannot be applied in ail cases and 
under ail conditions. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 11, 15-20 ; Dec. 
Dig. ®=12(5).] 

6. WoRDs AND Phrases— "Locomotive Ton Mile Ratio." 

The phrase "locomotive ton mile ratio" means that the ton weight of a 
locomotive, without its tender, multiplied by the number of miles traveled, 
correctly represents the measure of the use of the roadbed and track 
structure in the service in which the locomotive Is employed, and also 
accurately measures the proportion of the expenses of the upkeep or main- 
tenance of the roadbed and tracks to be assigned to such service. 

In Equity. Suit by the Ann Arbor Railroad Company against Cas- 
sius L. Glasgow, Grant Fellows, and others, to enjoin enforcement of 
the Michigan two-cent passenger fare law and orders of the Michigan 
Railroad Commission fixing freight rates. On motion for temporary 
injunction and on final hearing. Injunction denied, and bill dismissed. 

Alexander L. Smith, of Toledo, Ohio, for plaintifï. 
Grant Fellows, Atty. Gen., and David H. Crowley and ly. W. Carr, 
Asst. Attys. Gen., of Lansing, Midi., for défendants. 

Before KNAPPEN and DENISON, Circuit Judges, and SES- 
SIONS, District Judge, under section 266 of the Judicial Code (Act 
March 3, 1911, c. 231, 36 Stat. 1162 [Comp. St. 1913, § 1243]). 

PER CURIAM. [1] This preliminary injunction is not sought to 
préserve an existing situation against a threatened change, but rather 
to modify a condition in which the railroad company has acquiesced 
for several years. No bond which can be required from plaintifï can 
be practically and completely efficacious to protect the traveling public, 
if an injunction should now issue and if plaintifif should fînally fail. 
There is a presumption that the challenged act of the Michigan Lég- 
islature is constitutional. Thèse considérations, peculiar to such a case 
as this, forbid the issue of the temporary writ, unless it is made rea- 
sonably clear that, upon the record as it stands, plaintifï is entitled to 
the relief sought. 

If the final hearing were to be delayed one or two years, as counsel 
seem to think probable, we would hâve to pass definitely at this time 
upon the application as presented. In that event, we should require 
further development of the facts in some directions — as, for exam- 
ple, regarding the dépréciation charge to operating expenses recom- 
mended by the Interstate Commerce Commission, but not actually made 
by plaintifï, and the propriety of employing the factor of speed in 
reaching the composite use unit adopted by plaintifï, as well as the 
accuracy of the speeds assumed; but, if a speedy final hearing can 
be had, thèse additional matters can be there developed to better ad- 
vantage than by ex parte affidavits. We are satisfied that such final 
hearing can be had, and within a very brief time ; and we therefore 

®=3For other cases see same toplc & KBY-NUMBER in al) Key-Numbered Digests & Indexes 
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shall not now either grant or.deny the injunction, but shall hold the 
application open for the présent, pending hearing of the principal case 
upon the merits, and without préjudice to further considération or 
action, either on our own motion or on motion of either party, should 
circumstances later make it necessary. 

The reason why it has been assumed that there must be a long de- 
lày seems to be that detailed expert adversary appraisals are thought 
to be necessary. We are not so impressed. The différence between 
the valuation claimed by plaintiff and the valuation fixed by the state 
for taxing purposes is not great enough to require such appraisals. 
From the évidence now available to both parties, it would seem that 
the court could fix an approximate valuation, and we cannot think that 
the issue whether or not there is confiscation could be controlled by 
the comparatively small différence which might develop between the 
resuit of detailed appraisal and the resuit obtainable by more gênerai 
methods. 

We ail concur in the belief of the District Judge, who will be the 
trial judge, that, under the facts shown by the record and those of 
which the court takes judicial notice, neither party can be prejudiced 
by requiring prompt final hearing on the merits. 

The clerk will notify both counsel of the filing of tliis mémorandum. 

On the Merits. 

Bill filed by the Ann Arbor Railroad Company to set aside the two- 
cent fare law of the state of Michigan and the orders of the Michigan 
Railroad Commission fixing the freight rates. 

Joseph B. Cotton, of New York City, Chauncey Colton, of Duluth, 
Minn., and Alexander L. Smith, of Toledo, Ohio, for plaintiff. 

Grant Fellows, Atty. Gen., and David H. Crowley and L. W. Carr, 
Asst. Attys. Gen., of I^ansing, Mich., for défendants. 

SESSIONS, District Judge. [2] The sole question to_ be deter- 
mined in this case is whether, as applied to plaintiff's railroad, the 
Michigan two-cent passenger fare law and certain freight rates estab- 
lished by the Michigan Railroad Commission pursuant to statutory 
authority are confiscatory. This question is mainly one of fact. The 
properties of railroad companies and other public utility corporations 
are devoted to public use, and therefore are necessarily subject to pub- 
lic régulation within constitutional limitations. Such corporations are 
clothed with unusual powers, and owe a corresponding duty to exer- 
cise those powers fairly and reasonably and for the public good. Ev- 
ery charter or franchise granted to svtch a corporation contains a di- 
rect obligation to yield obédience to the lawful mandates of the sover- 
eignty to which it owes its existence. Railroad property is so far pub- 
lic in its nature as to be subject at ail times to reasonable législative 
régulation, and, on the other hand, is so far private in character that its 
owners cannot be deprived of any part thereof without just compensa- 
tion. On one side is the imperative duty to render required service 
at a reasonable rate, and upon the other side is the absolute right to 
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be permitted to earn a fair return upon the capital necessarily invested 
in the enterprise. 

The power to control and regulate public utility corporations is vest- 
ed in the législative and not in the judicial branch of the government. 
Courts can neither make rates nor review and revise those made by 
compétent authority. Unless the law-making body so far transgresses 
fundamental law as to commit a législative theft, the courts may not 
interfère. With référence to permitted returns upon invested capital, 
the margin between full and complète adequacy and confiscation may 
be quite wide. Hence, in a doubtful case, a court may not substitute 
its judgment for that of the Législature. Hence, also, the settled rule 
that, to warrant a decree declaring a rate statute invalid, the proof 
that such statute necessarily results in confiscation must be clear, sat- 
isfactory, and convincing. 

[3] Precisely what is the just compensation without which the Féd- 
éral Constitution forbids the taking of property for public use is seldom 
easy to détermine. It cannot be measured by any yardstick of mathe- 
matical certainty. It must vary with the varying conditions and cir- 
cumstances of each particular problem. Rates which, with efficient 
and economical management, yield a return equal to that received in 
other business ventures of similar character and attended with like 
risks, can never be adjudged to be confiscatory. But the rate-making 
power is not confined within such narrow limita. While the rate of 
interest estabHshed by law upon money investments, in the absence of 
express contract, may not measure correctly, or even with approxi- 
mate accuracy, the return which, as a matter of business policy, rail- 
road carriers should be permitted to earn upon the fair value of their 
properties employed in the public service, it may well be doubted that 
any court would be justified in setting aside and holding for naught 
a législative enactment which permitted net earnings equal to or not 
materially less than the interest allowed by statute upon obligations 
containing no spécifie agreement in that regard. At any rate, the cir- 
cumstances would hâve to be very unusual and the showing very con- 
vincing to persuade a court so to do. 

[4] Hère, as in most rate cases, the problem to be solved is one of 
values, revenues, and expenses, and the division or apportionment of 
such values, revenues, and expenses between the passenger and freight 
opérations, and then between the Interstate and the intrastate services of 
the railroad, and, finally, the finding of the net return upon its intra- 
state passenger and freight business. The revenues of the road hâve 
been ascertained and apportioned accurately, and in that regard there 
is no controversy. The real contest is concerning values and ex- 
penses, and their apportionment or division. One of the chief diffi- 
culties encountered is to assign correctly the expenses of the mainte- 
nance and opération of the property used in common in the varions 
kinds of traffic. The passenger fare statute hère attacked was enacted 
in 1907, and the orders of the Railroad Commission with référence to 
freight rates, of which complaint is made, were issued and became 
eflfective in 1914 and 1915. The period of time covered by the proofs 
is the two fiscal years ending June 30, 1915. The record in this case 
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coiisists for the most part of the annual reports of the Ann Arbor 
Company to its stockholders for the years 1907 to 1915, inclusive, nii- 
merous schedules or tables prepared at the suggestion and request of 
the court, and setting forth in minute détail the claims, théories, and 
computations of the respective parties, and a large volume of oral 
testimony in the main explanatory of the schedules or tables so pre- 
sented. 

Values. 

The first important factor in determining the net return which the 
railroad company is receiving is the value of the property upon which 
such return is to be computed. According to plaintiff's schedules, pre- 
pared by its chief engineer, the total présent value (as of June 30, 
1914) of its property in Michigan, exclusive of working assets, car 
ferries, and dock property, is $8,631,967, made up of thèse items: 
Fixed property of every kind, $5,100,872; roUing stock, $2,351,271; 
and "overheads," $1,179,824. According to the same schedules the 
total présent value (as of June 30, 1915) of its Michigan property, ex- 
clusive of working assets, car ferries, and dock property, is $8,307,455, 
made up of thèse items: Fixed property, $4,925,657; rolHng stock, 
$2,207,725 ; and "overheads," $1,174,073. According to other sched- 
ules prepared for plaintiff by an expert accountant, its working capital 
for the year 1914 was $306,688, and the value of that part of the sta- 
tion building in Toledo, Ohio, used for gênerai administrative pur- 
poses, was $25,735, making a total value of ail properties in Michigan, 
except car ferries and docks, for that year, $8,964,390. In 1915, ac- 
cording to the same expert, the corresponding figures were as foUows : 
Working capital, $327,487 ; station building at Toledo, $25,092 ; and 
total value, $8,660,034. 

[5] Cost of Reproduction Nezv Less Dépréciation. — Plaintifï has 
proceeded upon the theory that the cost of reproduction new less ac- 
cumulated dépréciation correctly represents the présent value of its 
fixed property and rolling stock. This method of ascertaining values 
has received the approval of courts in a number of cases, and perhaps 
is the best gênerai method yet devised. But it cannot be applied in 
ail cases and under ail conditions. In its use some important éléments 
of value are ignored. Among other éléments so partly or wholly ig- 
nored are density of population and traffic and obsolescence of equip- 
ment. It requires the same number of ties and tons of steel rails and 
it costs approximately the same amount of money to construct the road- 
bed and track of a railroad through a sparsely settled country furnish- 
ing little traffic as through a densely populated territory between large 
terminais yielding a large amount of business. The cost of reproduc- 
ing the roadbed and track of an old railroad which has served its pui-- 
pose and exhausted its traffic is nearly, if not quite, as large as the 
expense of rebuilding the same parts of a railroad the traffic and earn- 
ings of which are constantly increasing. The northwest one-third of 
plaintiff's line of road traverses a sparsely settled and little improved 
country, from which the timber, at one time its chief asset, bas been 
removed, and which at présent contributes to the railroad only a com- 
paratively small amount of intrastate revenues. It is conceded that. 



392 236 FEDERAL REPORTER 

were it not for its translake interstate business, this division or part 
of the railroad could not live. Such conditions may call for higher 
rates, but they do not make for greater values. In the schedules hère 
under considération the roadbed and track in this division are given 
the same value, mile for mile, as the roadbed and track between Owosso 
and Toledo. It must be apparent that such a computation is erroneous 
both in theory and in f act. 

Some of plaintiff's freight cars are old and out of date, and, be- 
cause of their small size and capacity, cannot be used economically 
under présent compétitive conditions. Some of its passenger coaches 
are not modem. Its gasoline motor cars were constructed in 1911. 
Since then there hâve been many improvements in the design and struc- 
ture of gasoline motors. The advance in railroad motor construction 
has been, to a lesser extent and degree, similar to that made in the 
automobile industry. An agent of the builder of thèse motor cars 
testified that cars of their type are not now being built. The theory of 
reproduction new less a flat percentage of annual dépréciation does 
not sufFiciently recognize the lessening of values of equipment by reason 
of its becoming obsolète. However, for the purpose of this case and 
for want of a better one, this method of determining values may be 
adopted, although it is not approved in its entirety. 

Right of Way and Station Grounds.— The valuation placed upon the 
right of way and station grounds, exclusive of ail improvements there- 
on, is $397,104, to which sum has been added more than 14 per cent, 
thereof for so-called "overheads." This basic valuation has been 
reached by applying to the right of way without improvements the esti- 
mated values of adjacent lands, including ail buildings and other im- 
provements. It is sufficient to say that this method of Computing val- 
ues and the practice of adding "overheads" to actual values are con- 
trary to the letter and the spirit of the rule laid down by the Suprême 
Court in the Minnesota Rate Cases, 230 U. S. 352, 33 Sup. Ct. 729, 
57 L. Ed. 1511, 48 L. R. A. (N. S.) 1151, Ann. Cas. 1916A,T8. Nu- 
merous witnesses for the défendants bave testified that the aggregate 
présent value of the lands constituting plaintifï's right of way and sta- 
tion grounds is the sum of $246,615. Apparently thèse witnesses speak 
from actual knowledge, and their valuations are adopted as being more 
nearly correct. 

Fences. — Plaintifï's valuation of the fences along its right of way 
at $125,440 is conceded to be erroneous, and défendants' figures ($54,- 
908) will be substituted therefor. 

Dépréciation. — Contrary to the schedules presented, and notwith- 
standing the testimony of the engineers, counsel for plaintiflf, at the 
final arguments, earnestly insisted that no dépréciation should be charg- 
ed against the roadbed and track structure of the railroad. This con- 
tention cannot be sustained. The évidence shows that the life of ties 
is from 8 to 10 years, and of steel rails and track fastenings about 20 
years. Ballast must be renewed, and bridges, trestles, and culverts 
decay and must be replaced. In short, each unit of the track structure 
is perishable, and, notwithstanding repairs, at some time reaches the 
end of its life. The engineers testify that a track structure as old as 
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that of the Ann Arbor Company in normal condition is 100 per cent. 
efficient, but only about 80 per cent, in value as measured by cost 
of reproduction new. The dépréciation hère allowed is in substantial 
conformity to such testimony. 

Appréciation. — Counsel for plaintifï also insist, and the évidence 
indicates, that the roadbed of a railroad appréciâtes in value, at least 
during the first few years after construction. The grade becomes more 
compact and solid with âge and use, and the slopes of the grade and 
the ditches become covered with végétation, which tends to prevent 
érosion. However, no allowance is made for such appréciation in any 
of plaintiff's schedules or computations, and there is no évidence from 
which the value of such appréciation can be determined with any de- 
gree of certainty. It is true that one witness testified that a larger 
number of section men are required to keep in condition a new rail- 
road than an old one. This may be owing to the fact that a new rail- 
road is seldom in a normally perfect condition of completion at the 
beginning of its opération. At any rate, this testimony does not fur- 
nish a sound basis for the allowance of additional values. 

Overheads. — Proceeding upon the theory that values are to be ascer- 
tained and fixed upon the basis of the actual rebuilding of the railroad, 
plaintitï has added overheads amounting to upwards of $1,000,000 and 
composed of the following items : 4I/2 per cent, of the reproduction 
cost of its fixed properties, without dépréciation for "survey and engi- 
neering expenses and superintendence during construction" ; 4 per 
cent, of the reproduction cost (without dépréciation) of its fixed prop- 
erties and rolling stock, including engineering expenses, for "interest 
during construction (3 per cent.) and légal expenses and organization 
(1 per cent.)" ; and, for "contingencies 7^/2 per cent., depreciated to S^^ 
per cent." on the total reproduction cost of its fixed and personal prop- 
erty. Possibly it may be permissible in a rate case like this one, where 
values are com]3uted l)y the method of reproduction less dépréciation, 
to add something for engineering expenses and interest during con- 
struction and for légal and organization expenses although the last 
item is more than doubtful. But the évidence in the présent case fur- 
nishes no warrant or justification for an allowance for contingencies. 
Contingencies are said to be of two kinds : Those of inventory and 
tliose of construction. In thèse days of highly systematized work there 
is little chance of omissions in inventory, and, while in theory this rail- 
road is to be reconstructed, in fact it is already built and in opération, 
and there can be no unknown contingencies of construction. More- 
over, costs of construction which m.ake up plaintifl^'s valuations hâve 
been fixed at top priées charged by contractors and builders, who as- 
sume ail the risks of contingent losses. Ties are valued from 10 to 25 
per cent, higher than the actual cost to this company. The cost of 
grading and track-laying is figured upon the basis of contract priées 
from 10 to 30 per cent, greater than those prevailing even in thèse days 
of high priées. In fact, each item or class of property has been valued 
sufficiently high to include a safe and sufficient margin for contin- 
gencies, and no sound reason exists for the allowance of an additional 
lump sum to cover improbable losses. 
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Working Capital. — The right of a railroad company to include in 
its property, upon which it is entitled to earn a fair retiirn, a reasona- 
ble amount of working assets, such as cash, fuel, materials, and sup- 
plies, which it actually owns and has on hand, cannot be seriously 
questioned. In this instance plaintiff's expert accountant has fallen 
into a serious and obvious error in computing the amount of such work- 
ing capital. In his computation he has found the average "excess of 
working liabilities over working assets," "exclusive of cash on hand 
and fuel, material, and supplies on hand," and has called such excess 
working capital. He has thus attempted to capitalize the debts of the 
company. From the annual reports of the company it appears that the 
cash on hand which is shown in the same table or schedule is not avail- 
able for use in the opération of the railroad. Most of it consists of 
spécial deposits to meet interest and other obligations. It fairly ap- 
pears, however, that the railroad company had material, fuel, and 
other supplies on hand in 1914 of the value of $149,570, and in 1915 
of the value of $144,265. 

Car Ferries and Docks. — Plaintiff claims that its car ferries and 
dock property are worth $761,346. Before the final hearing of this 
case plaintiff had discontinued its translake passenger business, and 
a very small percentage of its translake freight business is intrastate. 
Besides, the statute and orders hère attacked do not affect or control 
in any way the rates or charges for lake transportation. Compétitive 
conditions are solely responsible for the unremunerative charges for 
this service. It follows that, at least as to passenger rates, the value 
of th© car ferries and dock property should not be considered. 

Summary. — Condensed schedules or tables of the values of plaintiff's 
property in Michigan, revised and corrected as above stated, are as 
follows : 

1914. 

Rlglit of way and station grounds ? 246.615 00 

Other flxed property 4,633,236 00 

Engineering expenses during construction (41/2 per cent, of $5,- 

446,638) 245,098 00 

Eolling stocli: and equlpment 2,351,271 00 

Interest during construction and légal expenses and organiza- 

tion (4 per cent, of $9,083,115) 363,325 00 

Worldng capital 149,570 00 

Toledo Terminal used for gênerai administrative purposes 25,735 00 

Total $8,014,850 00 

1915. 

Riglit of way and station grounds $ 246,615 00 

Other flxed property 4,457,144 00 

Engineering expenses during construction (,4y, per cent, of $5,- 

488,766) 246,995 00 

RoUing stocli aud equlpment 2,207,725 00 

Interest during construction and légal expenses and organiza- 

tion (4 per cent, of $9,002,631) 360,105 00 

Working capital 144,265 00 

Toledo Terminai ilsed for gênerai administrative purposes 25,092 00 

Total $7,687,941 00 
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Assignment and Allocation of Property Values and Operating 

Expansés. 

In the apportionment and division of values and operating expenses 
of the railroad property in common service in ail classes of traffic, the 
experts upon both sides of this controversy hâve advanced and em- 
ployed many methods and théories, the greater number of which are 
new, untried, and hence unapproved. To discuss thèse théories sep- 
arately and in détail would prolong this opinion beyond reasonable or 
proper limits. However, in the view taken, it is unnecessary to enter 
upon such a discussion. The right resuit and conclusion will be reached 
if, except as otherwise stated, the théories and methods of plaintiff's 
expert witnesses are accepted and employed. But it must be distinctly 
understood that the acceptance for convenience is not an approval of 
such théories. 

[6] One of the théories so advanced merits at least a brief con- 
sidération, because it lies at the foundation of plaintiff's case, and there- 
fore bas been pressed with much insistence. In its division, as be- 
tween passenger and f reight services, of the right of way, roadbed, and 
track structure, and of the operating expenses incident to such property, 
plaintiff has employed what is known as the "locomotive ton mile ratio" 
or factor. This ratio is an essential part of the so-called "Oklahoma 
theory," which, after the décision of the Suprême Court in the Minne- 
sota Rate Cases, some of the railroads in the Southwest evolved in an 
attempt to meet the requirements of that décision. An allocation made 
in accordance with the locomotive ton mile ratio proceeds upon the as- 
sumed basis that the ton weight of a locomotive, without its tender, 
multiplied by the number of miles traveled, correctly represents the 
measure of the use of the roadbed and track structure in the service 
in which the locomotive is employed, and also accurately measures 
the proportion of the expenses of the upkeep or maintenance of the 
roadbed and track to be assigned to such service. So far as known this 
ratio has not been adopted by any court. In Boyle v. St. Louis & S. F. 
R. R. Co. (D. C.) 222 Fed. 539, it was urged, but not employed, because, 
in that case, it was found unnecessary to make a division of either 
property or expenses. It is difficult to perceive how either the use or 
the expense of maintenance of such property can be measured even ap- 
proximately with a factor which wholly ignores the train and the load 
behind the engine. It is true that the locomotive is a unit of property 
common to both services. But there the analogy ceases. It seems ob- 
vious that a locomotive pulling a short passenger train weighing about 
200 tons does not make the same use of the track and roadbed as it 
does when hauling a long train of loaded f reight cars weighing upwards 
of 1,000 tons, whether such use is reckoned by traffic carried, results ac- 
complished, time consumed, or wear and tear. No sound reason has 
been given for claiming that an engine with a short and light load 
of empty cars makes the same use of the track as does the same engine 
with a long train of heavily loaded freight cars. It is said that the 
speed of the train is an important élément, and that this theory recog- 
nizes the higher speed of the passenger train. Except in the very lim- 
ited sensé of charging more property and more expense to the passenger 
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service, the locomotive ton mile theory does not recognize or take into 
account the élément of speed, any more than do those théories which 
are based partly or wholly npon the weight and mileage of the en- 
tire train. The relation between increased speed and increased use 
is not shown. Limited or fast trains are not run upon the Ann Arbor 
Railroad, and the évidence shows that the différence in wear upon the 
track caused by différences in the speeds of slow trains is neither 
measurable nor appréciable. This theory may be a step in advance of 
old théories which hâve been rejected and discarded, but it does not 
meet ail the requirements of a case like the présent one. 

Through the courtesy of the parties to this suit, the computations, 
the results of which are herein stated, hâve been made and carefuUy 
verified by two expert accountants, Mr. Piper, of the Ann Arbor 
Company, and Mr. Parker, of the Attorney General's office, working 
together, and hence are accurate and correct. 

Allocation to Passenger and Freight Services. — Applying plaintiff's 
théories and ratios to the corrected values above stated, the résultant 
assignrnent of property values to the passenger and freight services, 
respectively, is as f ollows : 

1914. Passenser. Freisht. Total. 

Fixed property !i;i,(>(i.^,i;2li 00 .$3.21(i,.'î2.j 00 ¥1,879,851 fX> 

EngliieeriiiK expenses Ki,ô54 00 ]61.ÎJi4 00 245,098 00 

liolling stock .-UiO.lOS OO l.U85,07:{ 00 2,;î51,271 00 

luterest, légal expeuses, etc 102.70] OO 200,624 00 303,325 00 

Working capital 42.27!) 00 107.291 00 149.570 00 

Toledo Terminal 7,275 00 18,460 00 25,735 00 

Totals iF2.2C5,533 00 .f 0,749,317 00 $8,014,850 00 

Supplemental to the above, plaintiff has added to the passenger values 
and subtracted from the freight values the sum of $79,360 as a so- 
called fuel adjustment. In other words, it is a charge and crédit for 
freight property employed in the carriage of fuel and other materials 
used in the passenger service. Such adjustment is incomplète and in- 
correct, in that no allowance is made for the carriage upon passenger 
trains of materials used and persons employed in the freight service. 
This item would amount to a considérable sum and might offset the 
charge so made. However, again adopting, but not approving, the 
charge and crédit so made, and adding such amount to the passenger 
side and subtracting it from the freight side of the account, the final 
figures are : Passenger, $2,344,893 ; and freight, $5,669,957. 

1915. Passenger. Freight. Total. 

Fixed property §1,034,519 00 ?3,0G0,240 00 $4,703,759 00 

Engineering expenses 85,828 00 161,107 00 246,995 00 

Rolllng stock 402,2.51 OO 1,805,474 00 2,207.725 00 

Interest, légal expenses, etc 106.778 OO 253,327 00 360,105 00 

Working capital 42,777 00 101,488 00 144,265 00 

Toledo Terminal 7,440 00 17,652 00 25,092 00 

Totals .$2,279.593 00 $5.408,348 00 $7,687,941 00 

Fuel adjustment +67,776 00 —67,776 00 

Final totals $2,347,369 00 $5,340,572 00 $7,687,941 00 
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Expenses. — Dépréciation, over and above mère repairs, is con- 
stantly taking place in the perishable units of railroad property, and, 
for rate-making purposes, the owner is entitled to include in operating 
expenses such a sum of money as will make good this dépréciation. 
In this instance, plaintifï's chief engineer has estimated the annual dé- 
préciation of its fixed property at upwards of $235,000, and at first this 
amount was added to operating expenses. Later it was conceded that 
this sum should be reduced to $108,175.42. The réduction in the val- 
ue of fences further reduces the amount so claimed to about $96,000. 
The évidence shows conclusively that plaintiiï is not entitled to make 
any charge for annual dépréciation of fixed property, for the reason 
that such dépréciation has already been taken care of by moneys ex- 
pended and charged upon the company's books to operating expenses. 
The annUal reports of the company show that the moneys expended in 
grading, in the purchase of new ties and rails, in the construction of 
new and better bridges, trestles, and culverts, and of new fences, in 
building and rebuilding station bouses and other structures, and upon 
the, fixed property in gênerai, bave been sufficient to restore current 
dépréciation and to keep the property up to an unusually high stand- 
ard of efficiency and condition. The gênerai manager of another rail- 
road, who made a trip of inspection over this railroad for the purpose 
of qualifying himself to testify in this case, expressed great surprise 
at the almost perfect conditions which he found. The vice président 
and gênerai manager of the Ann Arbor Company testifies that there is 
little or no deferred maintenance in the roadway, track, and structures, 
and that the property is as well maintained as traffic conditions war- 
rant. There is no showing as to what part, if any, of the little deferred 
maintenance which exists has arisen and occurred during the years 
1914 and 1915 hère under considération. With this charge for an- 
nual dépréciation of fixed property omitted, the account of expenses, 
revenues, and returns in Michigan stands as f ollows : 

1914. Passeiiî^er. Freight. Total. 

Revenues (actual) $646,321 2G $1,401,75.3 84 $2,048,078 10 

Operating expenses 510,245 73 1,239,285 97 1,749,531 70 

Net income $136.078 53 $162,467 87 $298,546 40 

Value of property 2,344,893 00 5,669,957 00 8,014,850 00 

Rate of retura 5.803% 2.865% 3.724% 

1915. Passengor. Freight. Total. 

Revenues (actual) $632,891 57 $1,644,696 37 $2,277,587 94 

Operating expenses 507,10105 1,415,292 00 1,922,393 05 

Net ineoine $125.790 52 $229,404 37 $355,194 89 

Value of property 2,347,369 00 5,340,572 00 7,687,941 00 

Rate of retum 5.359% 4.296% 4.620% 

Auxiliary Service. — Plaintifï carries mail, express, and milk on its 
passenger cars and trains. During 10 or 12 weeks in the summer sea- 
son it gives sleeping car and parlor car service and an increased din- 
ing car service. Thèse outside services require additional expendi- 
tures and yield separate revenues. Hence a further division of passen- 
ger revenues, expenses, and property values becomes necessary. The 
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schedulës showing this division, prepared by plaintiff's expert ac- 
countant, are so incomplète, inaccurate, and misleading as to be of lit- 
tle value. In making thèse schedulës the accountant has erroneously 
assumed that the maximum month of August is représentative of the 
entire year. He has charged ail of the expenses of operating the 
sleeping, dining, parlor, and officiai cars to the passenger service, and 
as a crowning inconsistency has credited ail of the revenues derived 
from those cars and from station and train privilèges and telegraph 
receipts to spécial or outside service. His ratio of division is claimed 
to be the relative ton mile use of car floor space devoted to the pas- 
senger and baggage and outside services respectively. Sleepers, diners, 
and chair cars are much heavier than the ordinary day coach. The 
expert accountant says that, to obtain a correct ratio, the weight of the 
heavier cars should be divided, and the part thereof equal to the weight 
of a day coach should be charged to the passenger and baggage service, 
and the excess weight to spécial service. In making his computations 
he has so charged the passenger service, but he has failed to charge 
the excess weight to the spécial service. He has also charged to the 
passenger service ail of the box baggage cars, although three-quarters 
of the space in those cars was devoted to the carriage of milk and 
express. By such erroneous computations he obtains for the year 

1914 a divisional ratio of 84.19 per cent, for passenger and baggage, 
and 15.81 per cent, for milk, express, and mail service, and for the year 

1915 a like ratio of 84.55 per cent, and 15.45 per cent. The least that 
can be donc is tô correct such palpable and inexcusable mathematical 
errors. If the excess weight of diners, sleepers, and chair cars is placed 
in the column of auxiliary service, where it belongs upon the account- 
ant's own theory, and no other change is made in this schedule, the ré- 
sultant ratio for the year 1914 will be 79.55 per cent, for passenger and 
baggage, and 20.45 per cent, for auxiliary service; and for 1915, 80.97 
per cent, for passenger and baggage and 19.03 per cent, for auxiliary 
service. By a similar computation, which at least has the merit of being 
mathematically correct, and which covers the opérations of the entire 
year 1914, one of the expert accountants for the défendants obtains a 
ratio of 77.73 per cent, for passenger and baggage, and 22.27 per 
cent, for auxiliary service. Another of the numerous errors in thèse 
schedulës consists of crediting first to the passenger and then to the 
auxiliary service ail of the telegraph receipts, amounting in 1914 to 
$1,962.24 and in 1915 to $2,172.34. Of thèse amounts there should be 
credited tû the freight service in 1914 the sum of $860.25, and in 1915 
the sum of $922.14. After adjusting the item of telegraph receipts and 
applying the cOrrected ratios to plaintiff's schedulës and to the corrected 
values and expenses hereinabove stated, the accounts stand as follows : 

1914. Passenger and Baggage. Auxiliary. 

Hevennes $528,203 69 $113,944 86 

Expenses • 405,900 48 109,43165 

Net Income $122,303 21 $4,513 21 

Value of property 1,865,362 00 479,531 00 

Bâte of retum 6.557% 0.941% 
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1915. Passenger and Bajrgage. Auxillary. 

Revenues |523,508 78 $103,281 65 

Expenses 402,201 68 99,071 07 

Net income 8121,307 10 R210 58 

Value of propei-ty 1,900,665 00 446,704 00 

Kate of return 6.882% 0.943% 

If the ratios of plaintifï's accountant (84.19% :15.81% in 1914, and 
84.55% :1S.45% in 1915) be applied to the corrected values and ex- 
penses and the receipts be properly credited, the résultant rates of re- 
turn will be 5.380 per cent, from passenger and baggage and 5.559 per 
cent, from auxiliary service in 1914, and 5.563 per cent, from pas- 
senger and baggage and 4.164 per cent, from auxiliary service in 1915. 
Plaintiff insists that, under its contract with the government, it is car- 
rying mail at a considérable loss, and that its milk traffic is not profit- 
able, unless considered and treated as a mère transportation by-product. 
Hence, it may be f airly assumed that the lesser rate of return from out- 
side services is more nearly correct than the greater one. 

Intrastate and Interstate. — The contention that the cost per mile of 
the transportation of an intrastate passenger is greater than that of an 
interstate passenger is probably sound. But hère, in one respect at least, 
the claim is pressed too far. Plaintiff's accountant first divides the 
expenses of passenger and baggage service into terminal and Une 
haul. The further and final division of terminal property values and 
expenses is based upon the assumption that each intrastate passenger 
uses the Michigan station privilèges twice, once in entraining and once 
in detraining, and that each interstate passenger, other than interline, 
uses such privilèges but once. Hence, to obtain the number of ter- 
minal use units assigned to intrastate and interstate services respec- 
tively, the whole number of intrastate passengers is multiplied by two, 
the number of interline interstate passengers is also multiplied by tvvro, 
and the number of interstate passengers, other than interline, is mul- 
tiplied by one. The record shows that, upon the Ann Arbor Railroad, 
the average journey of the interstate passenger is more than lYo times 
longer than that of the intrastate passenger. It thus appears that, by 
the method of computation hère employed, the terminal property values 
and expenses per passenger mile apportioned to the intrastate service 
are approximately five times in amount those apportioned to the in- 
terstate service. The record also shows that, in each year, about 250,- 
000 intrastate passengers pay cash fares upon the train, and hence make 
httle or no use of the station privilèges, and further that quite a num- 
ber of so-called stations are mère platforms or sheds, without agents 
or other attendants. But, again applying plaintifï's théories, and re- 
casting the figures to conform to the necessary changes in values and 
expenses, the final schedules are as f ollows : 

Passenger. 
1914. Interstate. Intrastate. Total. 

Revenues (actual) 8137,592 86 $390,610 83 $528,203 69 

Expenses 101,876 38 304,024 10 405,900 48 

Net income $35,716 48 $86,586 73 $122,303 21 

Value of property 502,374 00 1,362,988 00 1,865,362 00 

Rate Of return 7.110% 6.353% 6.557% 
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Passenger. 

1915. Interstate. Intrastate. Total. 

Revenues (aetual) .$127,700 51 !p.'î95,79i> 27 §523,508 78 

E-xpenses 87,274 92 314,926 76 402,201 68 

Net Income if 40,4.34 .59 .$80,872 51 $121,307 10 

Value of property 440.65.3 00 1,460,012 00 1,900,665 00 

Rate of return 9.176% 5.539% 0.382% 

Freiglit. 

1914. Interstate. Intrastate. Total. 

Revenues (aetual) $1,091,002 70 .$310,751 14 $1,401.753 84 

E.\;penses 985,544 39 253,741 58 1,239,285 97 

Net income $105,458 31 .«57,009 .56 $162,467 87 

Value of property .$4,803,455 00 $776.502 00 $5.669,957 00 

Boat property (erroneously stated). .. 517,994 00 110,2.59 00 628,253 00 

Total values .$5,411,449 00 $886,761 00 $6,298,210 00 

Rate of return 1.948% 6.428% 2.579% 

1915. Interstate. Intrastate. Total. 

Revenues (aetual) $1,287,567 00 $357,129 37 $1,644,696 37 

Expenses 1,149,914 26 265,377 74 1,415,292 00 

Net income .$137,6.52 74 $91,751 63 $229,404 37 

Value of propertv, including beats, 

$741,018 00 5,305,084 24 776,.505 76 6,081,590 00 

Rate of return 2.595% 11.8107o 3.772% 

To even summarize in this opinion the many computations which 
hâve been made since the hearing of this case would only add to the 
unfortunate confusion and perplexities already existing. The results 
herein stated are those most favorable to plaintiff. The work sheets of 
ail computations will be preserved, and will be available at any time 
to the parties or their counsel. 

The évidence shows that much more than one-half of plaintiff's rev- 
enues are derived from the transportation of interstate freight, and that 
a large part of such freight is low grade and produces but little more 
income than expenses. It is apparent that the inadequacy of return, of 
which complaint is made, results from this traffic, rather than from the 
intrastate business of the railroad. Untried and imperfect théories, 
which conflict with aetual conditions, are unsafe guides, and furnish 
no warrant for judicial nullification of législative enactments. Plain- 
tiflf has failed in its attempt to prove that the intrastate rates fixed by 
the Michigan statute and by the orders of the state Railroad Commis- 
sion are confiscatory. 

A decree will be entered, dismissing the bill of complaint, with costs 
to the défendants to be taxed. 
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In re MEIKLEIIAM. 

(District Court, N. D. Georgia. September 21, 1910.) 

No. 590. 

1. Bankbuptct <g=408(4) — Disciiarge — Sciiedule of Assets. 

Tlie bankrupt who received a large monthly salary filed a pétition about 
the mlddle ot' the month, but dld not include in bis scliedules salary 
earned up to tliat tin)e. His attorney had advlsed liim that It was un- 
necessary to include such salary In the schedules, and tliat lie would take 
it for fées. The bankrupt uiîderstood that It was to be a fee in the bank- 
ruptcy action, but the attorney intended to api)ly the sum on previous 
daims. On examination the bankrupt frankly disclosed his salary, and 
his testimony showed that he was under the impression that the schedules 
showed the amount of salary earned. Therealter the bankrupt paid the 
amount of such salary to his trustée, less the amount specifled in the 
schedules as an nttorney's fee in the bankruptcy case. Held, that the 
bankrupt oould not be denied the discharge on the ground of fraudulent 
concealment, though he was guilty of carelessness. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 732, 733; 
Dec. Dig. ■2=408(4).] 

2. Bankruptcy (S=:3405 — Di.scnARGE — Right to Oppo.se. 

One whose debt would not be barred by discharge bas no right to oppose 
the same. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 709-711; 
Dec. Dig. <S=>405.] 

3. Bankruptcy <S=>41,')(3) — Discharoe — Or.jections. 

Objection to disciiarge on the ground that a bankrupt ninde a false 
oatli witli référence to his honiestead exemption cannot be passed upon 
uiitil tho question of tlie right to the exemption is decided. 

[Ed. Note.— For otlioi- cases, see Bankruptcy, Cent. Dig. §§ C98-701, 704, 
707 ; Dec. Dig. €=>415(3).] 

In Bankruptcy. In the matter of the bankruptcy of H. P. Meikle- 
ham. On exceptions to the report of the master overruling objections 
to the bankrupt's discharge. Report confirmed, and discharge granted. 

Denny & Wright, Dean & Dean, and Lipscorab & WilHngham, ail 
of Rome, Ca., for objectors. 

Barry Wright, of Rome, Ga., for bankrupt. 

NEWMAN, District Judge. There bas been delay in disposîng of 
this case becausc I wished to go carefuUy over the évidence again, 
although I suppose the most of it had been read to me at the time 
of the argument of the case. My absence from home bas also pre- 
vented my taking the matter up for final disposition. 

Several matters brought up as grounds for objections to this 
bankrupt's discharge were disposed of practically during the argu- 
ment ; that is, the court did not think the matters were sufficient to 
stand in the way of the discharge. The only real matter for con- 
sidération now is whether or nof the failure of the bankrupt to 
schedule about $390 of salary due him at the time the pétition in 
bankruptcy was filed was omitted in such a way and under such cir- 
cumstances as to bar his discharge. 

e=;3For otlier cases see same toplc & KEY-NUMBER la ail Key-Numbered ûigests & Indexes 
236 F.— 26 
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The objections to the discharge of the bankrupt originally filed were 
as follows : 

"First. That such application should not be granted because of tlie follow- 
ing faets, which the undersigned charges to be true, viz.: Because said bank- 
rupt committed an offense, punishable by iniprisonment, as provided under 
the banlirupt laws of the United States of 1898 and amendments thereto, for 
that said bankrupt made oath to hls schedules of assets and liabilities, from 
which schedules of assets and liabilities said bankrupt knowingly and will- 
fuUy omitted to sehedule among his assets the sum of between $300 and $400 
of salary due him at the time of fillng his said pétition, which salary had 
already been earned by said bankrupt at the time his said pétition was filed. 
Objector charges that since said bankrupt filed his pétition for bankruptcy in 
said cause, he has eoUected and appropriated to his own use said salary, and 
bas omitted and failed to pay over the same to his trustée. Objector shows 
that said bankrupt has been receiving for a number of years, and was re- 
ceiving at the time that he filed his pétition In bankruptcy, and is still re- 
ceiving a salary of $10,000 per year, in his capacity as agent for the Massachu- 
setts Mills, or for Mr. Edward Lovering, the treasurer of the Massachusetts 
Mills; that said salary is payable on the first of each month, in 12 equal 

monthly installments. That his pétition was filed on the day of , 

1914, and he had theretore earned on account of salary for said month the sum 

of $ , which should bave been scheduled among his assets, and which sum 

should baver been, by him, paid over to the trustée in this said cause. That 
said bankrupt knowingly and willfuUy failed to sehedule the same among his 
assets, and knowingly and willfully has withheld the payment of same to 
said trustée. 

"Second. That such application should not be granted, because of the fol- 
lowing facts, constituting an additlonal ground, which the undersigned charges 
to be true, viz.: For that said bankrupt knowingly and fraudulently concealed 
his assets in that he failed to set forth in his sehedule of assets between $300 
and $400 of salary earned by him at the time of the filing of his pétition in 
bankruptcy in said cause, which salary said bankrupt had already earned as 
agent for the Massachusetts Mills, or as the représentative of Edward Lover- 
ing, the treasurer of said Massachusetts Mills. 

"Third. That such application should not be granted because of the fol- 
lowing fact: That at the time objector's debt was contraeted, the proceeds of 
the money borrowed from her by said bankrupt was used for the purchase 
of 100 shares of the capital stock in a corporation known as Pell City Manu- 
facturing Company, of the par value of $100 each ; that said stock was turned 
over to objector as collatéral security for said loan ; that afterwards, during 
the spring of 1904, said bankrupt procured objector to lend him said stock for 
the spécifie purpose of hypothecating same to borrow the sum of $3,000, and 
said bankrupt represented that he desired to borrow said money In order to 
make another investment; that objector loaned said bankrupt said stock for 
that spécifie purpose ; that afterwards, said bankrupt paid off said loan of 
$3,000 and got possession of said Pell City Manufacturing Company stock; 
that after said bankrupt repossessed himself of said stock, he failed ana 
«mitted to return the same to objector, but instead thereof he sold said stock 
to the State Mutual Life Insurance Company, of Rome, Ga., for the sum of 
$10,000, and applled the proceeds thereof in discharge of certain other in- 
debtedness owing by him, and which grew out of certain cotton speculating 
deals entered into by said bankrupt; that the disposition of said stock and 
the proceeds theref rom, as made by said bankrupt, was without the knowledge 
and consent of objector; that objector loaned said stock to said bankrupt for 
the spécifie purpose of borrowing said $3,000, as above stated, and for no 
other purpose, and that after said $3,000 loan was paid ofiE said bankrupt 
had no right or authority to dispose of said stock, or to approprlate the pro- 
ceeds from same to any purpose whatever, but that he held said stock In 
trust for objector ; that said appropriation of said stock so made by said 
bankrupt was a fraud upon objector and a misapproprlation of assets and 
property belonging to her, wliile said bankrupt occupied a flduciary relation, 
and acted in a flduciary capacity as regards said stock." 
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"Wlierefore objection Is made to the grantlng of sucb application for a dis- 
charge, and a hearlng and a judgment of the court is asked thereon." 

An amendment to thèse objections was filed, but disallowed by the 
referee, and I think properly disallowed. The second and last amend- 
ment to thèse objections to discharge was filed by the objector on 
April 4, 1916, and is as follows: 

"And now cornes Mrs. Virginia A. Grafton, objector to tlie discharge of said 
bankrupt, and by leave of court auiends the objections heretofore filed by 
her, and shows to the court the following addltional facts: 

"First. That at the time said btinkrupt's pétition was filed, he claimed 
therein a homestead exemption of certain property, alleging under oath that 
he is entitled to said homestead exemption by reason of the f act that 'he has 
the care of a dépendent aged feniale relative.' Objector shows to the court 
that said statement was false, and that bankrupt knew at the time sanie was 
niade that it was false, and that said bankrupt, in making said statement and 
swearing thereto, made a false oath in connection with his proceedings in 
bankruptcy. 

"Second. Objector shows to the court that the facts statcd above bave ail 
corne to her knowledge since the filing of the original objections by her in 
said cause, and since the above-stated cause was re-referrcd to the spécial 
niaster by the court. 

"Wherefore, objector prays that thèse her objections be inquired into, and 
that the bankrupt be refused a discharge." 

Thèse objections to discharge were referred to W. S. Rowell, Esq., 
as spécial master, for hearing and report as to the right of the bank- 
rupt to a discharge. His report is as follows: 

"Mrs. Virginia A. Grafton, a créditer of the bankrupt, flled objections to the 
discharge of the bankrupt under section 14b (1) and (4), Bankruptcy Act 
[July 1, 1898, c. .541, 80 Stat. 5-50 (Comp. St. 11)13, § 9598)], whlch read as 
folio w.s: 'Has (1) committed an offense punishable by imprisonment as herein 
provided ; or * * * (4) at any time subséquent to the first day of the four 
months immediately preceding the filing of the pétition transferred, removed. 
destroyed, or concealed, or permitted to be removed, destroyed, or concealed 
any of his property, with intent to hinder, delay, or defraud his creditors.' 

"Grounds 1 and 2 of the objections referred to the failure of the bankrupt tO' 
put into his schedule of assets a certain amount of money claimed to be due 
him on the 14th day of November, 1914 (the date on whlch his pétition in bank- 
ruptcy was flled), from the Massachusetts Mills in Georgia, of whieh he was 
agent in charge. 

"The third ground of the objection referred to a loan of money made by Mrs. 
Virginia A. Grafton to the bankrupt, and which said money is alleged to hâve 
been wrongfuUy diverted from the original purpose of the loan. Counsel for 
the bankrupt moved to strike this third ground for the reason that it was not 
a proper subject for objections to diseharge. At the time the objection was 
made the spécial master declined to strike this ground, but now finds against 
the third ground, and flnds that the bankrupt's discharge should not be re- 
fused for the reasons alleged in said ground. 

"The first and second grounds of the objection to the discharge refer, as 
stated, solely to the failure to put into the schedule the salary claimed to be 
due to the bankrupt at the date his pétition was flled. The évidence shows that 
the bankrupt recelved a salary of $10,000 per year from the Massachusetts 
Mills, payable monthly at the end of each month, the monthly installments 
amounting to $833.33. The amount earned by the bankrupt up to and In- 
eluding the 14th day of November, 1914, for the 14 days from November Ist, 
amounted to about $378.88. This amount was not scheduled in the bankrupt's 
pétition. The évidence shows that It was knowingly withheld from said péti- 
tion ; that. his attorney inf ormed him that It was not necessary to put It into 
the schedules; that he would take It as a fee to cover amounts already due 
him as attorney's fées, and to M. B. Eubank, an attorney of Rome, Ga. ; that 
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his attorney Informed him that the most that eould happen would be that he 
mlght be required to pay it back if tliis eonstituted a préférence. Acting 
under thls légal advice of his attorney, the bankrupt seems to hâve taken 
no further notice of this matter. He testifles, however, that he supposed when 
he signed the schedule that this item was in it, and, if net, he was relieved 
from the duty of placing it there under the advice given him by his attorney. 

"The sole question in this case is whether or not the failure to place thls as- 
set in his schedule, if it vi'as an asset, was fraudulently done ; that is, if it 
was a fraudulent concealment of assets from the trustée. After carefuUy re- 
viewing the évidence in this case, and having closely Investlgated the law appli- 
cable thereto, the spécial masier ilnds that the bankrupt accepted In good 
faith the advice glven by his attorney ; that said advice was given in good 
faith, and that, acting thereunder, he did not insist on putting tliis salary into 
his schedule of assets. I use the words 'did not insist,' as the bankrupt tes- 
tlfied that after belng advised by his attorney he left the matter entirely with 
him. I conclude from this that he gave the matter no further thought. Ile 
testifled in one place that he 'supposed it was in the schedule.' 

"I am unable to conclude under the évidence that the bankrupt had any 
intention of conunitting a crimiiial act punishable by Imprisonment. I think 
ail the surrounding circumstancea point to the fact that he had no such in- 
tention. I recognize the fact that in some cases the bankrupt would not 
be relieved from négligence merely because he acted under the advice of 
counsel, but the décisions distinctly say that if this advice was given and 
accepted in good faith, the bankrupt bas a right to be gulded by it. 

"It further appears, and the bankrupt's Intentions in regard to this matter 
are shown by the fact that at the gênerai examinatiou lield not very long 
after the pétition was filcd, he diselosed this salary to the attorney for 
objecting creditors willingly, admitting that it was due him; that he had 
received it, but claimed that he was advised by his counsel that it was not 
uecessary to put it in. It further appears that $290 of this money was after- 
wards paid to the trustée, the bankrupt's attorney claiming the balance as a 
retainer for representing him in the bankruptcy proceeding. 

"ïakiug into considération ail the facts and circumstances surrounding this 
transaction, and applying the law thereto as it appears to the spécial master, 
he bas no hésitation in flnding that there was no fraudulent intent on the 
part of tlie bankrupt in not putting this salary in.to his sehedules, and he, 
therefore, finds against the first and second grouuds of the objections to the 
discharge." 

To this report of the spécial master exceptions were filed by Mrs. 
Grafton, the objector to the discharge. The exceptions are : 

First. To the action of the spécial master in passing upon the third 
ground of the objections to discharge as follows: 

'"The third ground of objections referred to a loau of money made by Mrs. 
Virginia A. Grafton to the bankrupt, and whlch said money is alleged to hâve 
been wrongfuUy dlverted from the original puri^ose of the loan. Counsel for 
the bankrupt moved to strike this third ground for the reason that it was 
not a proper subject for objection to the discharge. At the time the objections 
were made the spécial master declined to strilce this ground, but now finds 
against said third ground, and finds that the bankrupt's discharge should 
not be refused for the reason alleged In said ground." 

The exceptions then set out the évidence with référence to Mrs. 
Grafton's claim against the bankrupt, which is at some length and 
probably unnecessary to quote. 

Second. To the finding of the spécial master as follows : 

"After earefully reviewlng the évidence in this case, and having closely 
investlgated the law applicable thereto, the spécial master finds that the 
bankrupt accepted in good faith the advice glven him by his attorney ; that 
he did not insist on putting this salary Into his schedule of assetâ. I »ise 
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Mie words 'did uot insist,' as tho liîuikrupt testified tliat, after being adviaed by 
bis attoriiey, he left tlie matter entirely to him. I conclude from this fact 
that he gave tbe matter no fiirther tliougbt. He tesified in oue place that he 
'supposed it was iu tbe scbedule.' " 

Then is set ont thc testimony which, it is claimed, shows that this 
finding is incorrect. 

Third. To the finding of the spécial master as foUows: 

'■I am iiiiaMo to fonclude iiiidor tbe évidence that tbe bankrupt had any in- 
tention of eoniinittiiif; a <-i-iminal act punishable by iniprisonment. I think 
ail the snri-oundiiiK circumstances point to the tact that he had no such in- 
tention. I recogiiize the fact thiit in some cases the bankrupt would net be 
relieved fi'oni neslii-'ence nierely hecause he acted under the advice of counsel, 
but the décisions distlnctly say thsit if this advice was given and accepted in 
good faith, tbe liaiikrupt bas a ri.içht to be gnided by it.'' 

Fourth. The fourth exception is to the foliowing finding of the 
spécial master : 

"It fiirtliei' a])pearK. and the bankrupt's intentions in regard to this matter 
arc shown by the fact that at tbe gênerai exaniination held not very long 
after tbe pétition was liled, he disclosed this salary to the attorneys for ob- 
.jecting creditors «illingly, admitting that it was due him: that be liad 
received it, but claimed that he was advlsed by bis counsel that it was not 
necessary to put it in. It further appcars that $200 of this money was 
afterwards pald to the trustée ; the bankrupt's attorney claiming the balance 
as a retainer for rei)reseutlng him in the bankruptcy proceeding." 

This, it is claimed, is contrary to the évidence. 

The other exceptions, as I understand them, are to the same effect, 
although referring to différent language of the master, except the 
twelfth, which excepts to the refusai to allow an amendment setting 
up some matters relative to the sale of a certain automobile, on which 
the court has heretofore passed. 

[1] The question argued before me and the main question in this 
case, so far as the right of the bankrupt to bave a gênerai discharge 
is concerned, is the failure of the bankrupt to scbedule, when bis 
pétition in bankruptcy was filed, the money due him by the Massachu- 
setts Mills for salary from the Ist to the 14th of November, 1914, on 
which latter date bis pétition in bankruptcy was filed. It appears 
by ail of the évidence that while the papers in tbe bankruptcy pro- 
ceeding were being prepared by the bankrupt's attorney, the bank- 
rupt being présent, mention was made, in conversation between them, 
of the fact that there was due him at that time, from the mills of 
which he was manager, bis salary from the Ist of tbe month up to 
that date, which amounted to something near $400. The bankrupt 
spoke of it at the time as being between $350 and $400. It seems 
that the attorney then said to him that it was unnecessary to allow 
that to go into the "gênerai smash-up," as he expressed it ; that 
he had better let him hâve it for fées. The attorney, it appears from 
the évidence, was referring to fées due him and another attorney for 
services rendered prior to that time in other matters, but the bank- 
rupt himself seems to bave thought he referred to fées in the bank- 
ruptcy case. Tbe attorney did not refer to fées in the bankruptcy 
case, apparently, because he put in the schedules filed by Meikleham 
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$100 for attorney's fées for himself for the bankruptcy case. It 
appears from the évidence that the bankrupt was of the opinion ail 
the time, up to the time that he was examined about it, that the 
amount due him had been stated as an asset in the schedules in the 
bankruptcy proceeding. He told counsel on his first examination 
that they would find it therc, but his attorney appears to hâve cor- 
rected him and stated that it was not there, and it does not appear 
in the schedules. The bankrupt subsequently gave to his attorney, 
who paid the same to the trustée in bankruptcy, $290 which, acting 
upon the idea that he was to pay the attorney $100, made the amount 
which was due him by the mills at the time of the iiling of the pétition. 

There was no concealment of the fact that the amount was due 
the bankrupt at the time his bankruptcy papers were prepared, and 
I think the évidence shows clearly that he intended it to go in as 
an asset. It is true that he did not pay it, l)ut he testified that hd 
thought he owed it to his attorney under the statement made to him by 
the attorney at the time the papers were being prepared. 

I do not think it could be fairly said that there was such conceal- 
ment of this amount as would justify the déniai of the discharge. 
The authorities on the subject are ail to the effect that it must be 
clearly shown, in order to prevent a discharge, that the withholding 
of assets from the trustée and from the bankruptcy court was in- 
tentional, willful, and fraudulent, and I do not think any one could 
find that to be the case hère. It is true that there was great care- 
lessness, but I do not think there was such fraudulent concealment 
as to deprive the bankrupt of his right to a discharge. 

The bankrupt's attorney has stated in open court that it was his 
fault, and that he gave the advice, assuming that the attorneys, as 
he said, would be willing for him and his associate in former cases 
to hâve this amount of fées. 

[2] The bankrupt raised the question at one time by pleading that 
Mrs. Grafton, his mother-in-law, the objector hère, did not hâve the 
right to object to his discharge because the bankrupt would not be 
released of his debt to her by the discharge. I understand this to 
hâve been subsequently withdrawn, but the same matter is raised 
by the objector as a ground why the bankrupt should not be discharg- 
ed. Of course if her debt is of such character that the bankrupt 
would not be released from it by the discharge, she would not hâve 
a right to object to the discharge. The position of her counsel is, 
however, that while they hope her debt would not be discharged even if 
the discharge were allowed, they still think it right on her behalf to ob- 
ject to the same. 

It is a very doubtful question in my mind, and one upon which 
I do not care to express any opinion at this time, especially as it is 
whoUy unnecessary to do so, whether Mrs. Grafton's debt is one 
against which the discharge would operate or not. It seems clear 
from the évidence that the bankrupt sold certain stock of hers which 
he had in his hands, and used the proceeds to pay his own personal 
obligations. Although there had been some transactions between them 
before, as I understand the évidence, at the time he had the stock 
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he was simply holding it for Mrs. Grafton. It seems slie proceeded 
to take judgment against him for the $10,000 and interest, a gênerai, 
common-law judgment, and this, it is suggested, may stand in the 
way of her right to recover against him notwithstanding the discharge. 
As to whether this is true or not also I do not care to express any 
opinion. I simply say that I think, under the évidence, it may at 
least be said to be doubtful whether the objector hère has any in- 
terest as to whether he is discharged or not. She is the sole objector 
to the discharge ; none of the other creditors appearing in the matter. 
In this connection, a case recently decided by the Suprême Court of 
the United States (Friend v. Talcott, 228 U. S. 27, 33 Sup. Ct. 505, 57 
L,. Ed. 718) will be found exceedingly interesting on the matters in- 
volved. 

Whatever may be true about this, however, I think that the only 
ground of objection that need be considered is the failure to schedule 
the amount due the bankrupt at the time he went into bankruptcy, and 
what he did about that did not constitute such a fraudulent conceal- 
ment of assets as would bar a discharge. 

[3] The objection that the bankrupt made a false oath with réf- 
érence to his homestead exemption certainly cannot be passed upon 
until the question is settled of the bankrupt' s right to the exemption, 
and even if it should be determined that he is not entitled to the 
exemption, that would not show that he swore willfully false in his 
application for the same. This ground was not argued, as I remem- 
ber it, and I suppose is not seriously insisted upon. 

AU of the exceptions to the master's report must be overruled, the 
report confirmed, and the discharge granted. 



COHEN V. NIXON & WRIGHT et al. 

In re BUXTON. 

(District Court, S. D. Georgla. September 30, 1910.) 

1. Bankruptcy iS=»288(1) — Jubisdicxion of Court — Adverse Claims. 

After property of a bankrupt, which was In liis possession at tlie tlme 
of his bankruptcy, lias eome within the jurisdictlon and custody of the 
bankruptcy court by virtue of the filing of the pétition and the subséquent 
adjudication, a créditer holding a. lien or seourity deed thereon cannot 
acquire title to or posse.ssion of the property, so as to become an adverse 
clainaant and exclude the Jurisdictlon of the bankruptcy court to déter- 
mine his rights by a summary proceedlng. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447 ; Dec. Dlg. 
<S=2S8a).] 

2. Bankeuptcy <©=>214 — Liens — Enfoecement Ai'ter Bankruptcy. 

A créditer, holding a security deed on real estate of a bankrupt, whleh 
under the law of Georgia leaves the debtor in possession, but gives the 
créditer the right to advertlse and sell the property on default, cannot 
exercise such right after the property has passed Into possession of the 
trustée, wlthout the permission of the bankruptcy court, and such a sale 

^=3For other cases see same topie & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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while the property is in custoclia legls is void, and does not dlvest the 
title of the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ .320, 324- 
327, 343, 344; Dec. Dlg. ®=»214.] 

In Bankruptcy. In the matter of W. R. Buxton, bankrupt. On pé- 
tition of G. M. Cohen, trustée, against Nixon & Wright and another. 
On review of décision of référée. Affirmed. 

In April, 1911, W. R. Buxton, of Burke county, Ga., borrowed $1,600 from 
Nixon & Wriglit, and to seeure payment of same gave to them a deed to a 
tract of land containing 500 acres in Burke couiity and a liouse and lot in tlie 
town of Girard, in said county. Tlie deed conta ined a power of sale author- 
izing said Nixon & Wriglit, in default of the payni<>ut of said indebtedness, to 
sell said property at public outcry before the eourthouse door of Burke coun- 
ty, after advertising the sale once a week for four weeks, and to exécute deeds 
to the purchaser at sueh sale. In March, 1912, Buxton was duly adjudicated a 
bankrupt, and he scheduled said two pièces of property and also the security 
deed to Nixon & Wright. G. M. Cohen was duly elected and qualifled as 
trustée. The bankrupt was in possession of both pièces of property at the 
time of the flling of hla pétition and of his adjudication. The 500-acre tract 
of land contained some land which was in cultivation, for whlch the bank- 
rupt had the note of the tenant. The bankrupt also rented ont the town 
house and lot. The trustée did not actually go on tbe .500-acre tract of land, 
but he took possession of the rent note and sold same, together with the 
other notes and accounts of the bankrupt's estate. He did, however, go upon 
the town lot, and notlfled the tenant in possession that he, the trustée, was 
in possession. He paid Insurance on the house, and coUected $22.36 rent on 
same. ïhe trustée, on March 28, 1912, recorded in the office of the clerk of 
the superior court of Burke county a certified copy of the order adjudicating 
said Buxton a bankrupt, and on the 14th of June, 1912, he recorded in the 
same office a certifled copy of the order approvlng his bond as such trustée. 
Subsequently, in October, 1912, Nixon & Wright, in pursuance of the power 
of sale contained in the deed from the bankrupt, duly sold said two pièces of 
l)roperty at public outcry, after having advertised same in accordance with 
the power contained in the deed. The ôOO-acre tract was bid in by Nixon & 
Wright for $750, and the house and lot was bid in by Mrs. Mary R. Heath 
for $350. The trustée had no notice of thls sale ; but Nixon & Wright, 
l'or some time before exercising the iDower of sale, had fuU knowledge of the 
tact that Buxton had gone into bankruptcy. 

Three or four months after the property was sold, the trustée learned of 
the sale which had been mado of tho property by Nixon & Wright under thelr 
(U;e<l. aud he thereupon liled his pétition against Nixon & Wright and against 
Mrs. Mary I^. Heath, alleging the above-stated facts, and also alleging that 
the property involved was worth the sum of $3,000, and that there was an 
equity in same in the bankrupt's estate, and praying that the deeds which 
had beeu made to the purchasers at the above-stated sale should be surren- 
dered up and canceled, and that said two pièces of property should be re- 
stored to his possession. ïhe défendants appeared, and flled their dennirrer 
to said pétition, in which they averred that the "referee's court had no ]u- 
risdiction to institute proceedlngs in behalf of a trustée in bankruptcy to aniuU 
a valid légal i)roceeding brought in a state court by a créditer to enforce a 
valid lien, which had accrued more than four months prier to the filing of the 
pétition in bankruptcy," and that the pétition showeû on its face that Nixon 
& Wright had such a valid lien on the property in question, given about a 
year prior to the adjudication of the bankrupt, and that neither their lien nor 
their reniedy to enforce same was affected by bankruptcy, and that, there- 
fore, the sale of the property under the power contained in the deed was valid, 
and that coniplainant had no right to any relief. They also flled an answer 
in which they made the same averments, and also claimed that the power of 
sale in the deed was fairly exercised, and that the sale was made after due 
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tidvertisemeut, and tliat tlie property brought ail tliat it was wortli, and 
that tliey had tlie riglit, to make tlie sale of the property under the iiowor 
«ontalned In the deed, and tliat tins sale passed good title to tlie ijurcliasers. 
The référée heard the case, and évidence was taken in behalf of tlie 
respective parties. At the conclusion of the hearing the référée rendered an 
opinion, holding that the hankrupt was in possession of the property in con- 
troversy at the time of his adjudication, and that this possession passed to 
the trustée, and was in the trustée at the time of tlie sale by Nixon & Wright 
under tlieir security deed, and that Inasmucli as they exercised this power of 
sale with knowledge of the bankruptcy of W. R. Buxton, and without the 
permission of the bankruptcy court, suoli sale was illégal, and the deeds 
made in pursuance thereof void. The référée thereupon entered an order di- 
recting Nixon & Wright and Mrs. Mary R. Heath to surrender up and cancel 
the deeds ^\hich they respectively held to the ti'acts in ([uestion, and to ro- 
store said tracts of land to the tnistee. Défendants duly ûled a po>tition to 
review this order of tlio référée. 

Geo. w. Owen.s and F. T. Saussy, both of Savannah, Ga., for trustée. 
C. H. & R. S. Cohen, of Augusta, Ga., for défendants. 

LAMlîDIN, Distriet Judge (after stating the facts as above). This 
matter is before me u])on a pétition to review the above-stated order of 
the référée. From the f oregoing statement of facts it appears that, more 
than four months before W. R. Buxton vvent into bankruptcy, he exe- 
cuted to Nixon & Wright a deed to a SOO-acre tract of land and a 
house and lot in Ikirke county, Ga., where he lived, for the purpose of 
securing a loan of $1,600, about which there seems to Ijc no question. 
He niade default in the payment of this debt, and thereafter went into 
bankruptcy, being at that time in possession by tenants of the land de- 
scribed in the security deed to Nixon & Wright. The complainant was 
duly appointed trustée, and, as set ont in the foregoing statement, he 
never entered upon the SOO-acre tract of land, but sold the rent note 
which the bankrujit had taken for same. He went to the town house 
and lot, however, and notified the tenant that he was in ])ossession as 
trustée of the hankrupt, and he insured the house and collected rents on 
same. About eight months after the appointment of the trustée, Nixon 
& Wright duly exercised the power of sale contained in their security 
deed, and sold at public outcry the tracts of land in question, and 
themselves became the purchasers of the SOO-acre tract of land at the 
priée of $750, and the house and lot was bought by the défendant Mrs. 
Mary R. Heath for $350. The trustée knew nothing of this sale until 
several months afterwards ; but Nixon & Wright had fuU knowledge 
of the fact that W. R. Buxton had been adjudged a hankrupt for some 
months prior thereto. As required by section 21e of the Bankruptcy 
Act (Act July 1, 1898, c. 541, 30 Stat. 551 [Comp. St. 1913, § 9605]), 
the trustée several months before the sale duly filed and recorded in the 
office of the clerk of the superior court of Burke county a certified copy 
of the ordér approving his bond as trustée of the hankrupt, and also 
recorded a certified copy of the order of adjudication. The question 
hère is whether the sale made by Nixon & Wright under the security 
deed held by them after their debtor had gone into bankruptcy, and 
which was made without the knowledge or consent of the bankruptcy 
court, was valid or not. 
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[1] 1. At the time of the filing of the pétition in bankruptcy, and of 
the adjudication, the bankrupt, as above stated, was in possession of 
the real estate in controversy, Prior to that time, however, he had con- 
veyed said property to the défendants Nixon & Wright for the purpose 
of securing an indebtedness, such conveyance being known under the 
Georgia law as a security deed, the effect of which was to vest the lé- 
gal title to said property in Nixon & Wright for the purpose aforesaid. 
Inasmuch as in Georgia a mortgage does not pass title, but only cré- 
âtes a lien, being in that respect différent from a mortgage at common 
law, the form of security on real estate generally adopted by creditors 
in this State is a security deed, because same is more effectuai as se- 
curity for an indebtedness, on account of the fact that it cuts out the 
right of the debtor's wife to dower and a year's support, in the event 
of the death of the debtor before the payment of the debt. However, 
the grantor retains possession, and an equity of rédemption or béné- 
ficiai interest still remains in the debtor, which is capable of being 
transferred by him, and therefore, under section 70a (5) of the Bank- 
ruptcy Act (Comp. St. 1913, § 9654), by opération of law such equity 
or bénéficiai interest is vested in the trustée. "The exclusive juris- 
diction of the bankruptcy court is so far in rem that the estate is re- 
garded as in custodia legis from the filing of the pétition." Acme 
Harvester Co. v. Beekman Lbr. Co., 222 U. S. 301, 32 Sup. Ct. 96, 56 
L. Ed. 208, 27 Am. Bankr. Rep. 262. 

Défendants do not by their demurrer clearly make the point that they 
could not be summarily proceeded against; yet I think that the sum- 
mary proceeding in this case was correctly upheld by the référée. Af ter 
property of the bankrupt, which is in his possession at the time of 
his bankruptcy, has come within the jurisdiction and custody of the 
bankruptcy court by virtue of the filing of the pétition in bankruptcy 
and his subséquent adjudication, a creditor holding a lien or security 
deed cannot, in my opinion, thereafter acquire title to the property 
or the possession thereof , so as thereby to become an adverse claimant, 
so that his rights, if any, so acquired may not be inquired into and 
determined by a summary proceeding. In re Epstein (Cir. Ct. of Ap- 
peals, 8th Cir.) 156 Fed. 42, 84 C. C. A. 208, 17 L. R. A. (N. S.) 465, 19 
Am. Bankr. Rep. 89. 

[2] 2. On the merits of the case, the court is of the opinion that 
Nixon & Wright had no right to exercise the power of sale contained 
in their security deed after their debtor had gone into bankruptcy, with- 
out the permission of the bankruptcy court. This question is of grave 
importance to the proper administration of estâtes in bankruptcy. It 
is true that, under section 67d of the Bankruptcy Act (Comp. St. 
1913, § 9651), valid liens are protected and preserved in bank- 
ruptcy. Yet the bankruptcy law is paramount, and, while such 
liens are preserved, the holder of a mortgage or a security deed 
(as in this case) takes his security subject to the chance that pro- 
ceedings in bankruptcy may be instituted, and that the property 
held by him as security may be subject to become administered by 
the bankruptcy court. The right of the bankruptcy court to admin- 
ister such property or the equity or estate of the bankrupt thereia 
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is paramount, and while the bankruptcy court will protect valid liens, 
yet it has the abstract légal right to administer the property. Any other 
view would seriously obstruct and impede the proper administration 
of the estate of the bankrupt. As stated in the opinion of Circuit 
Judge Gilbert, speaking for the United States Circuit Court of Ap- 
peals of the Ninth Circuit in Re Jersey Island Packing Company, 
138 Fed. 625, 71 C. C. A. 75, 2 L. R. A. (N. S.) 560, 14 Am. Bankr. 
Rep. 689: 

"It is true that the Bankruptcy Act provides that liens sucli as the lien- 
holders had uiider the trust deeds in this case shall not be affected by bank- 
ruptcy, but that is far from saying that such lienholders may, after the com- 
mencement of proceedings in bankruptcy agalnst the debtor, proceed to en- 
force their liens or contracts in the manner prescribed in tlie instruments 
whicli create them ; and this is true whether such lien is an ordlnary mort- 
gage, or a deed of trust with provision for a strict foreclosure by a notice and 
sale. The provision of the Bankruptcy Act that such a lien shall not be 
affected by the bankruptcy proceedings has référence only to the validity of 
the lieuholder's contract. It does not hâve référence to liis remedy to en- 
force his right. Tlie remedy may be altered without impairing the obligation 
of his c-ontract, so long as an equally efficient and adéquate remedy is sub- 
stituted. Every one who takes a mortgage * * * takes it subject to the 
contingency that proceedings in bankruptcy against his mortgagor may de- 
prive him of the spécifie remedy which is provided for in his contract." 

This conclusion follows from the well-settled doctrine that from the 
fîling of the pétition in bankruptcy the estate of the bankrupt is in cus- 
todia legis — is constructively in the custody of the bankruptcy court. 
This principle is clearly and authoritatively stated by the Suprême 
■Court of the United States in the case of Acme Harvester Company v. 
Beekman Lumber Company, 222 U. S. 300, 32 Sup. Ct. 96, 56 h. Ed. 
208, as follows : 

"Whatever may be the limltatioHs of the doctrine declared by this court, 
speaking by the late Chief Justice Fuller, in Mueller v. Nugent, 184 U. S. 1, 14, 
22 Sup. Ct. 269, 275, 40 L. Ed. 405, where it is said: 'It is aa true of the 
présent law (1898) as it was of that of 1867, that the flling of the pétition Is 
il caveat to ail the world, and in effect an attachment and injunction (Bank 
V. Sherman, 101 U. S. 403, 25 L. Ed. 866), and on adjudication tltle to the 
bankrupt's property became vested in the trustée (sections 70, 21e), with 
iietual or constructive possession, and placed in the custody of the bankrupt- 
cy court' — it is none the less certain that an attachment of the bankrupt's 
property after the flling of the pétition and before adjudication cannot oper- 
ate to remove the bankrupt's estate from the jurisdlction of the bankruptcy 
court for the purpose of administration uuder the act of Congress. It is the 
)5urpose of the Bankruptcy Law, passed in pursuance of the power of Congress 
to establish a unlform System of banki-uptcy throughout the United States, to 
place the property of the bankrupt under the control of the court, wherever 
it is found, with a vlew to its equal distribution among the creditors. The 
flling of the pétition is an assertion of jurisdlction with a view to the déter- 
mination of the status of the bankrupt and a settlement and distribution of 
his estate. The exclusive jurisdlction of the bankruptcy court is so far in 
rem that the estate is regarded as in custodla legis from the flling of the 
pétition. * * * The flling of the pétition asserts the jurisdlction of the 
fédéral court, the Issuing of its process brings the défendant into court, the 
sélection of the trustée is to follow upon the adjudication, and thereupon 
the estate belonging to the bankrupt, held by him or for him, vests in the 
trustée. Pending the proceedings the law holds, the property to abide the 
décision of the c-ourt upon the question of adjudication as effectively as if an 
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attachinent had been issued, and prevents creditors from defenting the 
pur[)oses of the law by brlnging separate attachinent suits which would 
virtually amount to préférences in favor o£ such creditors." 

Indeed, as stated by the Suprême Court of the United States in the 
case of Wiswall v. Sampson, 14 How. 52, 14 L. Ed. 322, where prop- 
erty which was in the possession of a receiver had been sold under exé- 
cution : 

"When a receiver lias been appolnted, his possession Is that of the court, and 
any attempt to disturb it, without the leave of the court first obtained, will 
he a contempt on the part of the person mailing It. * * * And the indi- 
viduals having such prior Interest (in such property) must, If tliey désire to 
avail themeselves of theni, apply to the court either for liberty to bring eject- 
ment, or to be exaniined pro interesse suo; and this, though their right to 
the possession is clear." 

See, also, Murphy v. John Hofman Company, 211 U. S. 562, 29 
Sup. Ct. 154, 53 h. Ed. 327; Hitz v. Jenks, 185 U. S. 155, at pages 
165, 166, 167, 22 Sup. Ct. 598, 46 L. Ed. 851; Pugh et al. v. Loisel 
(C. C. A., 5th Cir.) 219 Fed. 417, 135 C. C. A. 221 ; Geo. B. Matthews 
& Sons et al. v. Jos. Webre Co. (D. C.) 213 Fed. 396. 

A similar question to the one hère involved was ruled upon by the 
Circuit Court of Appeals of the Eighth Circuit in the case of In re 
Epstein, 156 Fed. 42, 84 C. C. A. 208, 17 L. R. A. (N. S.) 465, 19 
v\m. Bankr. Rep. 89, where the facts were as follows : Before the 
bankruptcy proceedings were iàled, certain real estate of the bankrupt 
had been sold for taxes, but the title and the possession remained with 
the bankrupt. After the lapse of the three years designated in the ré- 
demption statute, and while the property was still in the custody of the 
court of bankruptcy as a part of the bankrupt's estate, the holder of 
the tax sale certificate, without the leave of the bankruptcy court, ap- 
plied to the county treasurer and obtained a tax deed to the property. 
Thereafter the trustée, learning of the sale and deed, tendered to the 
claimant thereunder the amount for which the property had been sold, 
with interest thereon, etc., and demanded a surrender of the tax title. 
The tender and request were refused, and upon the trustee's pétition 
the claimant was ordered to show cause why the deed should not be 
set aside. The claimant contended that his right could not be adjudi- 
cated in a summary proceeding, and also that he had obtained good 
title to the property. The Circuit Court of Appeals decided both thèse 
questions against the claimant, and Judge Van Devanter, Circuit Judge, 
speaking for the court, said : 

"The (jnestlon of the merlts nnist also, upon authority, be ruled in favor 
of the trustée fciting several cases]. We do not niean that property in the 
course of administration under the Bankruptcy Act is exempt from taxation, 
or f l'eed from tax liens or cluims tlieretofore fastened upon It, * * * but 
that it is in custodia legis, and that any act interfering with tlie court's pos- 
session, or with its power of control and di.sposal, and done without its sanc- 
tion, is void." 

Almost the identical question hère involved was passed upon by 

the District Court of Texas in Re Hasie, 206 Fed. 789, where that 

court held : 

"That a sale [under the power of s-aU» contained in a trust deed| after the 
bai^ruptcy of the grantor and while the property is In the possession of his 
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trustée as a part of the estate, without the consent of the bankruptcy court, l8 
Toid, and does not dlvest the tltle of the trustée In bankruptcy." 

The reasoning of the court in that case is pecuHarly applicable to 
the facts involved hère, and the principle there ruled, follows inevita- 
bly from the doctrine announced by the Suprême Court of the United 
States in the Acme Harvester Company Case, supra, that the estate 
of the bankrupt is in custodia legis from the time of the filing of the 
pétition, and that the administration of such estate should not be in- 
terfered with. 

See, also, the case of William L. Dayton v. A. H. Stanard, Treas., 
241 U. S. 588, 36 Sup. Ct. 695, 60 1. Ed. 1190, decided June 12, 1916, 
by the Suprane Court of the United States, in which the court used 
this language: 

"This is a controversy growlng out of the sale for taxes and spécial assess- 
ments of divers tracts of real property belonging to a bankrupt estate theu 
In the course of administration in a court of bankruptcy. The property was 
In custodia legis and was sold without leave of court. Because of this the 
court held the sales invalld, and entered a deeree canceling the certificates of 
purchase, and enjoining the county treasurer from issuing tax deeds thereon. 
Thus far there is no room to complaln [citlng authoritles]. 

See, also, the case of Fairbanks Steam Shovel Co. v. Wills, Trustée, 
240 U. S. 642, 36 Sup. Ct. 466, 60 L. Ed. 841, 36 Am. Bankr. Rep. 
754; Fulghum v. Williams Co., 114 Ga. 643, 40 S. E. 695, 1 L. R. 
A. (N. S.) 1055, 88 Am. St. Rep. 48 ; Corbett v. Riddle (C. C. A., 4th 
Cir.) 209 Fed. 811, 126 C. C. A. 535. 

The case hère is quite différent from cases cited by counsel for de- 
fendants, in which the state courts had first obtained possession of the 
property by the foreclosure of a valid Hen, or by receivership pro- 
ceeding, prior to the filing of the pétition in bankruptcy. The principle 
ruled în such cases is based on the comity existing between the courts, 
and upon tlie doctrine that the first court taking jurisdiction of the 
property should be allowed to retain such jurisdiction. However, even 
in such cases the jurisdiction of the bankruptcy court is paramount, 
and such proceedings in state courts may be stayed, if necessary to 
the proper administration of the estate of the bankrupt. However, in 
the case at bar the comity of courts is not involved, as Nixon & Wright 
did not attempt to foreclose their security deed in the state court, but 
endeavored themselves to realize upon their security by public sale, not 
under the supervision of any court. 

The court does not think that the principle ruled in the case of His- 
cock V. Varick Bank, 206 U. S. 28, 27 Sup. Ct. 681, 51 L. Ed. 945, 
cited by counsel for défendants, is applicable hère. In the Hiscock Case 
certain insurance policies were pledged to the bank, and the court 
found that the bank had both title to and possession of the policies for 
more than two years before the filing of the pétition. In the case 
hère the possession of the property and a bénéficiai interest in same 
were in the bankrupt when the pétition was filed, and, such being the 
case, said property at once came into the custody of the court, and it 
would seriously impair the administration of bankruptcy estâtes if 
such custody were to be allowed to be interfered with. 

It is probable that the fact that the estate of the bankrupt was be- 
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ing administered by the bankruptcy court had the effect of chilling the 
bîdding at the sale made by Nixon & Wright, and that therefore the 
property did net bring its full value. In the opinion of the court, not 
only does the bankruptcy law itself , but public policy as well, require 
that the court shall set aside such a transaction as the one under con- 
sidération, although in this case défendants appear to bave acted in 
good f aith, and not to hâve been guilty of fraud ; otherwise, the bank- 
ruptcy law would be set at naught, and the door of fraud opened, and 
the proper administration of estâtes in bankruptcy seriously impeded. 
An order will be taken directing that the référée shall find the 
amount due by the bankrupt to Nixon & Wright upon the papers which 
they held against him, and that he take into account the rents, issues, 
and profits, etc., by the défendants, and the amounts necessarily ex- 
pended by them in the way of taxes and other charges for the préserva- 
tion of the property, and that thereupon the entire amount due Nixon 
& Wright be established by an order of the référée, and that the trus- 
tée take possession of the two pièces of property involved and bring 
same to sale at as early a date as possible, and that if said two pièces 
of property together do not bring as much as the amount so found by 
the référée to be due to Nixon & Wright, then the deeds held by the 
défendants will be confirmed, and the trustée directed to quitclaim to 
the défendants ail his equity, title, and interest in said tracts of land 
to said défendants, but that if said two pièces of property, which shall 
be sold separately, together bring more than the amount found to be 
due to Nixon & Wright, the deeds held by Nixon & Wright and Mrs. 
Heath to said tracts of land shall be surrendered up and canceled, and 
the trustée in such event is directed to exécute title to said tracts of 
land to the purchaser or purchasers at the sale so made by the trustée. 



TTNITED STATES v. MINNBAPOLIS & ST. L. R. CO. 
(District Court, S. D. lowa, Central Division. October 16, 1916.) 

1. Master and Sebvant <S=j13 — Hotras of Skrvice Act — Violation. 

Under Hours of Service Act March 4, 1907, c. 2939, 34 Stat. 1415 (Comp. 
St. 1913, S§ 8677-8680), Umlting the hours o( service of employés upon 
railroads to 16 houra per day, absolute releases of employés of freight 
trains for periods not exceeding 2.'.à hours oecurring at meal tlmes does 
not, where the employés vvere engagea for oyer 16 hours, operate to 
break the continuity of service and avold the penalty for violation of the 
act, for the act should recelve a libéral construction to give effect to Its 
purpose, vfhlch was to promote the safety of employés and travelers by 
preventing railroad employés from contlnuing in service excessive peri- 
ods, and railroad employés would hardly be likely to obtaln much real 
rest or relaxation In so short a period, particularly as they were obliged 
to partake of their meals thereln. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. S 14; 
Dec. Dlg. ®=»13.] 

2. Masteb and Servant <S=»17— Houes, or Service Act. 

In such cases, where the railroad' Company had arranged the periods of 
rest for the purpose of complylng wlth the law and was acting in good 

Ë=>For otiier casas se« same toplc & KEY-NUMBER ia ail Key-Numbered Dlgesta & Indexe* 
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faith, it shouW not be made to sufCer a heavy penalty and a fine of ouly 
$100 for each violation will lie imposed. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § Id; 
Dec. Dig. <S=53l7— 

At Lavir. Pétition by the United States of America against the 
Minneapolis & St. Louis Railroad Company, charging a violation of 
the Hours of Service Act. Judgment for plaintiff. 

The pétition contains 19 counts, each count charging violation of the act 
of Oongress "limlting the hours of service of employés" upon railroads, ap- 
proved March 4, 1907. 

Défendant filed answer, substantially admitting ail of the facts alleged In 
each count of the pétition, but pleading as to each count a certain perlod of 
"release" of each of the employés between the beginning of the service and the 
termination thereof ; such period of release being, as to two counts, 2 hours and 
20 minutes, and, as to the balance of the counts, 2 hours, and, because of such 
perlods of release, the défendant dénies liability. 

Finding of Facts. 

The employés, who, it is charged in the 19 counts of pétition, were required 
to serve for more than 16 hours each, consist of four groups, as foUows: 

(1) J. D. Haggin, engineer ; H. 0. Hoyer, flreman. 

This engineer and flreman were operating an extra "helper" engine be- 
tween Marshalltown and the town of Abbott. On December 10, 1914, the said 
engineer and flreman began service at 9:40 o'clock p. m., and continued service 
until 3:20 o'clock p. m., on December 11, 1914, a perlod which, if continuous, 
is 17 hours and 40 minutes. They returned from a trip to Abbott at 4:35 a. 
m., December llth, at which time they got an absolute release from service 
until 6:55 o'clock a. m., a period of 2 hours and 20 minutes. 

The engine was left at the water tank. The engineer went to the round- 
house, about a block away, and registered, and went from there to a restau- 
rant and had breakfast, which took about 30 minutes, and then returned to 
the roundhouse, spending about 15 minutes upon bis way visiting and talking, 
and then remained at the roundhouse until 6:55, the termination of the 
perlod of release, and then took charge of his engine. He lived in Marshall- 
town, some six blocks from where the engine was left, but did not go to his 
home because he did not want to awaken his wife. There were no facilities 
for rest in the roundhouse except some wooden benches, and he laid down 
upon one of those, and slept a little — half an hour or more. He did not re- 
move his clothes, or retire for rest, except as aforesaid. 

Hoyer, the flreman, left the engine at the same time as the engineer, but 
did not hâve to register, but went direct to the restaurant, which was about 
two blocks from the engine ; had his breakfast. Had a regular place for 
sleeping about eight blocks from the yards, but he did not go there to sleep, 
and did not sleep at ail. "Fooled around" until about starting time; played 
some pool at the restaurant. 

The engineer and flreman both understood that they were fully released, 
and that the time was their own, and that they could do with it as they 
pleased. 

(2) Group 2 consists of: J. P. Boyce, engineer; J. W. Gibson, engineer; 
B. McDonough, flreman ; V. Miller, flreman ; C. Van Draska, conductor ; €. 
A. Benson, brakeman; M. O. Satchell, brakeman. 

Thèse men constituted a crew, operating a frelght train with two eu- 
gines, Grinnell to Oskaloosa, and retum, and they entered service at 6:30 
a. m., December 27, 1914, and terminated service at 11:45 p. m., on December 
27th, 17 hours and 15 minutes after beginning service, with a period of release 
at Oskaloosa from 5 o'clock to 7 o'clock p. m., a period of 2 hours. 

What this crew was doing durlng this period of time does not appear, ex- 
cept in so far as it may be inferred, because of the time of day, that they 
ate their supper. 

(3) The third group consists of : J. T. Elder, engineer ; E. L. Howell, flre- 
man; S. S. Walton, conductor; W. H. Klsney, brakeman; T. E. ïoung. 
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brakeman — composing a crew operating freight trains, Oskaloosa to Mar- 
shalltown, lowa. They entered upon service at 8:45 a. m., January 20, 1915. 
and continued service until 2 a. m. January 21st, a period of 17 hours and 
15 minutes, with a period of release of 2 hours at Marslialltovvn, lowa, from 
3:35 p. m. to 5:35 p. m. on January 20tli. The crew entered service at 8:45 
a. m., but waited until &;40 before the train was ready to start. At Mar- 
shalltown, the engine was left at the roundhouse, about half a block from the 
dépôt. The engineer went to the roundhouse and reported, then went to a 
restaurant about two blocks away, and ate his supper, whlch took 20 or 25 
minutes. There was no place specially provided for sleeplng. There were 
sonie pillows and bedding in the caboose furnished by the brakemen and con- 
ductor for their own use, and they could sleep upon the cushioned seats extend- 
ing lengthwise of the caboose, and this courtesy was extended to the flreman 
and engineer, if requested. 

Howell, the flreman, left the englnei the same time as the engineer, and 
went to the restaurant and had supper. Nelther the flreman, nor engineer, had 
any home or place to sleep in Marshalltown, except as aforesaid, and except 
as the benches were présent in the roundhouse. 

Walton, the conductor, also went to tlie restaurant ; had no place for 
sleeplng In Marshalltown, except as aforesaid, and it does not appear that 
he slept any at that point. 

What the brakemen did does not appear, except as It may be assumed that 
they also had supper. 

(4) Group 4 consists of: B. F. Rlnehart, engineer; W. S. Lewis, flreman; 
E. Hearne, conductor; A. C. Miller, brakeman ; John Donner, brakeman — 
being a crew operating freight train, Oskaloosa to Marshalltown, lowa. They 
entered service on January 28, 1915, at 6:15 p. m., and terminated service at 
12:10 p. m. January 29th, belng a total period of 17 hours and 55 minutes, with 
a 2-hour period of release from 4:50 a. m. to 6:50 a. m. on January 29th at 
Marshalltown, lowa. 

Rlnehart llved at Oskaloosa ; had no spécial place to sleep in Marshall- 
town ; ate his breakfast three or four blocks from where he left his engine ; 
there were places where workmen could sleep within a block or a block and 
a half of the yards at Marshalltown. The flreman had breakfast about the 
same time; did not go to sleep; no sleeplng place in Marshalltown. There 
was bedding in the caboose, and Hearne, the conductor, went to the caboose 
and went to sleep for a whlle. The accommodations in the caboose were the 
cushioned seats, lengthwise of the car, about 2% feet wide, and some 34 
feet long; seats on both sides. 

There is nothing deflnite as to what was done during the interval by 
Miller and Donner, the brakemen; but they had the privilège of sleeplng 
there. 

Claude R. Porter, U. S. Atty., of Centerville, lovi^a. 
Bowen & Alberson, of Des Moines, lowa, for défendant. 

WADE, District Judge (after stating the facts as above). The péti- 
tion contains 19 counts, each count charging violation of the act of 
Congress "limiting the hours of service of employés" upon railroads, 
approved Match 4, 1907. 

There were four groups of employés, ail in the freight service, on 
comparatively short runs, with the usual stops and delays for connec- 
tions, and in ail things practically typical of such service. 

There is no question under the issues but that, as to éâch group, 
more than 16 hours' continuons service was required of the pmplqyés, 
unless in Computing such service there be deducted certain periods of 
absolute release for a definite time. 

Group 1 was in service from 9 :40 p. m. December lOth to 3 :20 p. 
m. December llth, 17 hours and 40 minutes, with a period of absolute 
release of 2 hours and 20 minutes from; 4:35 a. m. to 6:55 a. m. 
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Group 2 was in service f rom 6 :30 a. m. December 27th until 1 1 :45 
p. m. December 27th, 17 hours and 15 minutes, with a period of ab- 
solute release from 5 to 7 o'clock p. m., a period of 2 hours. 

Group 3 entered service on January 20th at 8 :45 a. m. and con- 
tinued until 2 o'clock a. m. January 21st, 17 hours and 15 minutes, 
with an absolute release of 2 hours from 3 :35 p. m. to 5 :35 p. m. 

Group 4 entered upon service at 6:15 p. m. January 28th and termi- 
nated service at 12:10 p. m. January 29th, and w^ere in continuous 
service for 17 hours and 55 minutes, except for an absolute release 
for 2 hours— ^:50 a. m. to 6:50 a. m. January 29th. 

[1] So that the real questions to be determined in this case are 
whether the periods of release aforesaid broke the continuity of the 
service so that the employés were not required to remain on duty 
"for a longer period than sixteen consécutive hours." 

Evidence was introduced showing what certain of the employés did 
during the periods of release, and disclosing the opportunities, under 
the circumstances, for rest. 

It will be observed that thèse periods of rest of 2 hours and 20 
minutes in one case, and 2 hours in the others, occurred at a time 
when the men had to eat, and I think this fact has some bearing in the 
case. The circumstances and the conduct of the différent employés 
appear to be fairly typical of the circumstances and conduct of rail- 
way employés generally who might be given a release at the times and 
places involved, or at similar times and places. 

As to one group, the period of release was at Oskaloosa, one of 
the terminais of the service, and in the other three, at Marshalltown, 
one of the terminais in their service. 

So that the question is fairly presented as to whether or not a period 
of release for 2 hours, or 2 hours and 20 minutes at a terminal, at 
meal time, is such a period as to break the continuity of service, and 
avoid the penalty for violation of the act. 

After a careful study of ail the cases, I am content to adopt the 
conclusion in Southern Pacific Co. v. United States (9th Cir.) 222 
Fed. 46, 137 C. C. A. 584, which recognizes the rule that there raay 
be "intermissions" of such period and under such circumstances as to 
break the continuity of the service. In this case it is held, and in my 
judgment properly held, that whether thèse intermissions are such 
as the law will recognize dépends upon their character as periods of 
substantial rest. 

It is also held: 

"That the release of the employé must be definlte and certain as to the 
period of time, and substantial aud opportune as to the period of rest. A 
release for meals, or to stand and wait for another train, is not sufflcient. 
There must be a substantial and opportune period; otherwlse, the duty is 
a continuous one." 

Taking into considération the purpose of the law "to promote the 
safety of employés and travelers," were the periods of , reilease in this 
case "periods of substantial rest" ? Were they "substantial and oppor- 
tune as to the period of rest" ? 

In view of the adjudicated cases, I confess that this is a close ques- 
tion. It must be conceded that the statute is entitled to a libéral con- 
236 F.— 27 
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structîon, with a view to effectuate the intention of Congress and pro- 
mote the purpose which it had in view. The statute is still in the early 
stage of interprétation. In the présent view of the courts, it is purely 
a question of fact as to whether a certain interval of time, during 
which an employé has an absolute release, is of such a character as 
to avoid the application of the rule. 

Applying the test announced in Southern Pacific Co. v. United 
States, supra, it is my judgment that the periods of felease were not 
such as to break the continuity, and that therefore, as to each and ail 
of the employés, the service was continuons within the meaning of 
the statute. 

I am not prepared to hold that an absolute release for a period of 
two hours at a time, other than at meal time, would not be such a 
period as might be considered "substantial and opportune" for rest. 
No arbitrary period can be fixed. The circumstances must détermine. 
Sixteen hours' continuous service is a long service in such work. The 
employés in this case were out upon their trips 17 hours and 40 minutes, 
17 hours and 15 minutes, 17 hours and 15 minutes, and 17 hours ând 
55 minutes, respectively ; out of 24 hours, there was less than 7 hours 
left. The periods of release, in the very nature of things, could not 
be periods of "substantial rest." Rest is largely psychological. The 
circumstances must be such as to induce rest. The problem is not 
solved by saying that the men could hâve gone to bed and slept for an 
hour, or an hour and 20 minutes, aside from the time they were at 
their meals. We are dealing with human nature. The public is in- 
terested in actual rest, not in opportunities for rest; and, while I 
realize that the employer cannot be held responsible for failure of em- 
ployés to rest when the opportunity is given them, yet I feel that the 
opportunity, to be "substantial and opportune," must be under such 
circumstances that the average employé will in fact rest. 

The law contemplâtes results and eflfects. It seeks to keep the dan- 
gerous business of railroading in the hands of men who are not worn 
out by fatigue and loss of sleep. I can readily see where, if employés 
were given an absolute release for 2 hours, in the middle of the after- 
noon, or at 10 o'clock at night, that the tendency might be to immedi- 
ately seek repose ; while, on the other hand, it must be apparent that 
where, as illustrated in this case, the engineer has a release for 2 hours 
and 20 minutes, he leaves his engine, goes to the roundhouse and regis- 
ters, walks two blocks to a restaurant, gets ready for breakfast, and 
has his breakfast, followed probably by a smoke, the circumstances 
and his natUral feelings would not be such as to lead him to go and 
lie down to rest or to sleep. It is a time of mdre or less diversion, 
and the natural tendency would be to do, what most of thèse men did, 
"sit around" and talk and visit, and "kill time" until ready to start 
on the return trip. 

An engineer must look over his engine; he must make his report; 
he must be back at his engine at a certain time. If he should go to 
sleep, he would hâve to be called at least 15 or 20 minutes before time 
in order to be ready. So that, when we consider ail of thèse things, 
2 hours, or 2 hours and 20 minutes, is a very short period. 
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It has been held, and I think properly held, that an hour at meal 
time does not break the continuity of the service. It has been held 
that three hours of absolute release would break the continuity of the 
service. 

It is my holding that, when the release is at such time as that a 
meal is eaten during the period, under ordinary circumstances, 2 hours, 
or 2 hours and 20 minutes, is not a period of "substantial rest." It 
is not an "opportune period" for rest, and, this being my view, there 
will be a judgment against the défendant in this case upon the 19 
counts. 

[2] As to the amount of the judgment: It appears that the défend- 
ant has proceeded in the fixing of thèse periods of release with the 
purpose of complying with the law, and that it is in good faith in its 
claim that the periods of release exempts it from liability. I realize 
that the case is in a sensé a "test case," and I do not believe that the 
défendant should be made to sufïer a heavy penalty under the circum- 
stances. I feel that the ends of justice will be subserved by impos- 
ing in this case a fine of $100 upon each count — a total of $1,900. 

Counsel for défendant ask for a finding of facts. This I hâve 
made, and am filing herewith, together with the judgment herein. 



HUDSON NAV. CO. v. MURRAY. 
(District Court, D. New Jersey. September 14, 1916.) 

1. Courts ©=269 — Jukisdiction — lyOCAL Actioks. 

A blll by a New Jersey corporation to liave judiclally declared to be 
illégal and void stock is.sued to défendant and evidenced by certlflcates 
also prayed that défendant, a nonresident, be reqiiired to surrender and 
deliver the certlflcates. Held, that as prayers of the bill presented the 
main object of the suit, whioli was to procure an adjudication regarding 
the validity of defendant's title to the stock, the location of the certifi- 
. cates themselves is not a décisive factor, the stock itself, because of the 
résidence of the corijoration, havlng a sltus in New Jersey ; hence the 
fact that the certlflcates were fraudulently brought into the state will 
not deprive the local courts of jurisdictlon. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 809 ; Dec. Dig. 
<S=269.] 

2. Courts iS=»19 — Jurisdiction or Pkopebty — Stock — Situs. 

Corporate stock has a situs in the state wherein the corporation Is 
chartered and domiciled, regardless of the location of the certlflcates, 
which merely évidence the stock ; hence a suit in the state of the corpora- 
tion's domicile, to déclare invalid the stock issued, is not one in personam. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §i 47-52 ; Dec. Dig. 
<S=>19.] 

3. Courts <s=19 — Jurisdiction op PRoPEBry — Actions in Personam. 

Under 1 Comp. St. N. J. 1910, p. 414, §§ 12-18, relatlng to substltuted 
service, a suit by a New Jersey corporation against a nonresident défend- 
ant to hâve declared invalid an issue of stock, held by such défendant, is 

€=9For otber cases see same topic & KBY-NUMBER lu ail Key-Numbered Digests & Indexes 
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one quasi in rem, regardless of the location of tlie eorporation's property, 
the stock itself having a. situs in the state, and tience a decree on such 
service is net open to objection that it is one in personam, based on 
mère substituted service. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. |§ 47-52 ; Dec. Dlg. 
<S=19.] 

4. Removal of Causes (S=»111 — Effect of Bemoval — Inquiet by Fedebal 

Court into Jurisdiction. 

Wlien a cause is removed from a state to a fédéral court, the latter 
tribunal will détermine for itself whether jurisdiction has been validly 
acqulred, in such respect not belng bound by state statutes and décisions. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 237, 
239 ; Dec. Dig. <S=111.] 

5. Appearance <S=59(6) — Fob Purpose of Removal — Effect. 

Appearance by défendant for the purpose of removing a cause to a 
fédéral court does not amount to a gênerai appearance. 

[Ed. Note. — For other cases, see Appearance, Cent. Dlg. § 50; Dec. Dig. 
<S=9(6).] 

6. Removal of Causes <g=»114 — Effect — Jurisdiction of State Court. 

Where under 1 Comp. St. N. J. 1910, p. 414, §§ 12-18, a Court of Chan- 
cery by substituted service had acqulred jurisdiction of suit by a corpora- 
tion against a nonresident défendant to déclare invalid stock held by hlm, 
the fédéral District Court, after removal, will not set aside the service be- 
cause such service was not authorized under Judicial Code, § 57 (Act 
March 3, 1911, c. 231, 36 Stat. 1102 [Comp. St. 1913, § 1039]), relating to 
substituted service in the fédéral courts ; this belng particularly true as 
that section is limited to actions begun in fédéral courts. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 241- 
244 ; Dec. Dig. <©=>114.] 

7. Coxstitutional Law ©=5309(2) — Due Pbocess of Law — Wiiat Constitutes. 

Where in a suit quasi in rem a state Court of Chancery under 1 Comp. 
St. N. J. 1910, p. 414, §§ 12-18, directed a nonresident défendant to ap- 
pear, plead, answer, or demur to the bill vk-itliin two months, and directed 
service upon hlm of notice of pendency of the suit, and the notice was duly 
served, défendant was not, by reason of the substituted service denied due 
process of law. 

[Ed. Note. — For other cases, see Constltutional Law, Cent. Dlg. §§ 929, 
930; Dec. Dig. <S=>309(2).] 

8. Removal or Causes <g=»114 — Effect of Removal. 

Where after substituted service has been made, a cause is removed to 
the fédéral court, plaintiff need not obtain another order from the fédéral 
court for substituted sen'ice. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 241- 
244; Dec. Dig. <S=»114.] 

In Equity. Bill by the Hudson Navigation Company against Ed- 
ward F. Murray, removed from state court. On motion to vacate an 
order of the Court of Chancery of New Jersey, directing défendant, 
•a nonresident, to appear and plead to complainant's bill and to set 
aside the substituted service made by virtue of such order. Motion 
denied. 

Henry E. Mattison, William J. Roche, of Troy, N. Y., and Alfred 
H. Strickland, of New York City, for the motion. 

James Benny, of Bayonne, N. J., and Archibald R. Watson, of New 
York City, opposed. 

©saFor other cases see same topio St. KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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HAIGHT, District Judge. After an order was made by this court, 
in a cause between the same parties, vacating an order for substituted 
service made therein pursuant to section 57 of the Judicial Code 
(Hudson Navigation Co. v. Murray [D. C] 233 Fed. 466), the présent 
complainant (who was the plaintiff in that action) filed a bill in the 
Court of Chancery of New Jersey against the same défendant, wherein 
he seeks the same relief as was sought in the action originally brought 
in this court. It appearing that the défendant was a nonresident of 
New Jersey and could not be found therein, an order was made by 
that court, by virtue of the power vested in it by the New Jersey 
statutes (1 N. J. Comp. Stat. 414, §§ 12 to 18), directing the défend- 
ant to appear, plead, answer, or demur to the plaintifï's bill within two 
months, and providing for service upon him of notice of the pendency 
of such suit. The notice was duly served as in the order provided, 
which was in accordance with the provisions of the state statute and 
rules of that court. The défendant thereupon sought and procured 
the removal of the cause to this court, because of diversity of citizen- 
ship of the parties. He now appears specially, as in the first suit, to 
challenge the jurisdiction of the court to proceed against him, and 
seeks to hâve the order, authorizing the substituted service, as well as 
the service, vacated. 

[1,2] As in the first suit, the primary contention, as well as the 
premise upon which most of the argument in support of this motion 
is based, is that the stock certificates were fraudulently brought into 
the State of New Jersey by the plaintiff for the purpose of investing 
its courts with jurisdiction in this suit. It was pointed out in the 
opinion in the first case that the physical présence of the stock certifi- 
cates within this district was not essential to authorize the substituted 
service provided for in the Judicial Code, because it was not sought 
to remove any incumbrance or cloud upon the title to them. Nor in 
this suit, so far as the validity of the order of the Court of Chancery 
is concerned, does the physical présence or absence of the certificates 
in New Jersey make any différence. The location of the stock itself 
(of which the certificates are merely évidence) is the décisive factor. 
While it is true that the bill prays, among other thiiigs, that the de- 
fendant be required to surrender and deliver the certificates (as did 
also that which was before the court is the Amparo Mining Company 
Case, to be hereafter cited), yet the main object of the suit, and one of 
the prayers for relief, is that the stock issued to the défendant, and 
evidenced by the certificates, may be judicially declared to be illégal 
and void. Plence, for the purposes of this motion, it must be con- 
sidered that the object of the suit is to procure an adjudication regard- 
ing the validity of the title of the défendant to certain shares of stock 
of a New Jersey corporation. It admits of no doubt that such stock 
has a situs in New Jersey, irrespective of the location of the certifi- 
cates, for the purposes of a suit brought there to détermine questions 
regarding the title thereto, and that a proceeding to that end is one 
quasi in rem. Jellenik v. Huron Copper Mining Co., 177 U. S. 1, 
20 Sup. Ct. 559, 44 L. Ed. 647 ; Amparo Mining Co. v. Fidelity Trust 
Co., 75 N. J. Eq. 555, 71 Atl. 249 (N. J. Ct. È. & A.); s. c, 74 N. 
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J. Eq. 197, 71 Atl. 605 (Ct. Chan.); Andrews v. Guayaquil & Q. 
Ry. Co., 69 N. J. Eq. 211, 60 Atl. 568 (Ct. Chan.), affirmed 71 N. 
J. Eq. 768, 71 Atl. 1133; Sohege v. Singer Mfg. Co., 73 N. J. Eq. 
567, 68 Atl. 64 (Ct. Chan.). The reasons why the physical présence 
of the certificates within the jurisdiction does not constitute the ac- 
tion one in personam, and as such not susceptible of being maintained 
by substituted service, are clearly pointed out by Vice Chancelier 
Stevenson and Mr. Justice Swayze in the two before cited opinions 
in the Amparo Mining Company Case. See, also, the remarks of Mr. 
Justice Harlan, 177 U. S. at the bottom of page 13 et seq., 20 Sup. Ct. 
559, 44 L. Ed. 647, in the Jellenik Case. The stock as distinguished 
from the certificates, it will be borne in mind, is, in légal contempla- 
tion, in the custody of the complainant, over whom, of course, the 
court has acquired jurisdiction. 

• [3] As was stated in the opinion filed by this court in the first case, 
the New Jersey statute, which provides for substituted service upon 
nonresident défendants, is not as limited in its application as is the 
fédéral statute, which was then before this court. The former, al- 
though gênerai in its language, is confined in its application to actions 
in rem or quasi in rem, and similar actions, and has no référence to 
actions in personam. Amparo Mining Co. v. Fidelity Trust Co., 75 
N. J. Eq. 560, 73 Atl. 249; Wilson v. American Palace Car Co., 65 
N. J. Eq. 730, 733, 55 Atl. 997 (Ct. E. & A.). It is not necessary, 
therefore, in this case, as it was in that, to ascertain whether there 
is any property within the state of New Jersey upon the title to which 
the defendant's alleged invalid stock has cast a cloud; the important 
question on this phase of the case is whether the action is one sus- 
ceptible of being maintained by substituted service; in other words, 
whether it is one quasi in rem, as to which it is so well settled, as to 
need no citation of authorities, that a court may acquire jurisdiction 
by substituted service. This question has already been answered in 
the affirmative. Hence there can be no doubt that the Court of Chan- 
cery of New Jersey, if the manner of service and extent of the notice 
of the pendency of the action were sufïïcient, acquired jurisdiction in 
this suit over the défendant by the substituted service, and could, with- 
out his appearance, hâve made a binding and valid decree, which would 
hâve been entitled to full faith and crédit elsewhere, respecting the 
validity of the stock alleged to be owned by him, provided it did not 
seek to compel him personally to make some disposition of the stock. 
[4, 5] The next question is whether a fédéral court will recognize 
the service as sufficient to confer jurisdiction, when the question is 
raised therein. Undoubtedly when a cause is removed from a state 
to a fédéral court, the latter will détermine for itself whether jurisdic- 
tion has been validly acquired, and in this respect is not bound by 
the state statutes and décisions ; and the appearance by a défendant 
for the purpose of removing a cause to a fédéral court does not amount 
to a gênerai appearance. Goldey v. Morning News, 156 U. S. 518, 15 
Sup. Ct. 559, 39 L. Ed. 517; Wabash Western Railway v. Brow, 164 
U. S. 271, 17 Sup. Ct. 126, 41 L. Ed. 431 ; Clark v. Wells, 203 U. S. 
164, 171, 27 Sup. Ct. 43, 51 U Ed. 138; Mechanical Appliance Co. 



HUDSON NAV. CO. V. MURRAY 423 

V. Castleman, 215 U. S. 437, 30 Sup. Ct. 125, 54 L. Ed. 272; Gain 
V. Commercial Pub. Co., 232 U. S. 124, 34 Sup. Ct. 284, 58 L. Ed. 534. 
[6| But this does not mean, as was contended on behalf of de- 
fendant at the oral argument (although this contention seems to be 
modified in the snpplemental brief), that simply because the method 
of substituted service provided for in the state statute does not conform 
to that prescribed in the fédéral statute (section 57 of the Judicial 
Code), or because the state statute permits substituted service in cases 
for which the fédéral statute has made no provision, that a fédéral 
court, vi'hen a case is removed to it, must set aside the service which 
was otherwise perfectly valid and in harmony with the requirements 
of the fédéral Constitution and the principles of natural justice, and 
which would hâve justified a binding decree in the state court. Such 
a proposition finds no support in reason and, so far as I am aware, 
in authority, although ample opportunity was afïorded to plaintiff's 
counsel to acquaint me with any such. Most unjust conséquences might 
flow from such a rule. It would permit a défendant, in eflfect, to avoid 
an action to which he could be properly held to respond in a state 
court without violating any provision of the fédéral Constitution or 
any principle of natural justice, simply because Congress had failed 
to provide for substituted service in the fédéral courts in that particu- 
lar kind of an action. This view, I think, finds support in the opin- 
ion in Clark v. Wells, supra. In that case an action was begun in a 
state court, and jurisdiction acquired by attachment. The case was 
removed to a fédéral court. The latter made an order for service 
by publication in accordance with the method of procédure prescribed 
by the state statute. It was contended that, as a personal judgment 
can only be rendered upon personal service, and service by publication 
under state statute cannot be made in a fédéral court, and as the act of 
March 3, 1875 (18 Stat. 472), which is the same as section 57 of 
the Judicial Code, was inapplicable to the case, the efifect of the re- 
moval was to render nugatory the attachment proceedings in the 
state court. While that part of the removal statute pertaining to suits 
instituted by attachment (see section 36 of the Judicial Code [Comp. 
St. 1913, § 1018]) entered very largely into the détermination of the 
question, nevertheless, the remarks of Mr. Justice Day (203 U. S. 
171 et seq., 27 Sup. Ct. 45, 51 L. Ed. 138) seem to indicate that, ir- 
respective of that statute, jurisdiction, properly acquired by the state 
court, would hâve been recognized in the fédéral court. He said: 

"The transfer of the cause to the United States court gave the latter court 
control of the case as it was when the state court was deprived of Its jurisdic- 
tion. » * * The défendant had a right to remove to the fédéral court, 
but It is neither reasonable nor consonant with the fédéral statute, preserving 
the lien of tlie attachment, that the effect of such removal sliall simply be 
to dismiss the action whereln the state court had acquired jurisdiction by 
the lawful seizure of the defendant's property within the state." 

The distinction must always be borne in mind between a case where 
a state court has acquired jurisdiction in a method not répugnant to 
the provisions of the fédéral Constitution and the principles of natural 
justice and a case where it has attempted to acquire jurisdiction in 
a manner contrary thereto. In the latter cases the principle upon 
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which the fédéral courts will décline to recognize as valid the method 
prescribed by the state statute is that the state, in the first instance, 
acquired no jurisdiction. But when the state has properly acquired 
jurisdiction, I fail to see how a fédéral court can décline to recog- 
nize it. In addition section 57 of the Judicial Code, in terms, ap- 
plies only to suits commenced in a District Court. It would therefore 
seem to be inapplicable, except 3.s it may be considered to formulate a 
standard of what is to be considered reasonable notice, to a suit begun 
in a state court and removed to a fédéral court. This view finds sup- 
port, I think, by analogy in the décision of Judge Lanning in this dis- 
trict in Maeder v. Buffalo Bill's Wild West Co. (C. C.) 132 Fed. 280, 
282. The instances in which the fédéral courts, in cases removed 
thereto, bave declined to be bound by the statute or décisions of the 
state respecting substituted service, are those where such service was 
authorized in actions which, by their nature, were not susceptible of 
substituted service under the provisions of the fédéral Constitution or 
the recognized principles of law and justice, or in which the manner 
of substituted service and the extent of the notice given did not con- 
form to due process of law. Instances of the first-mentioned class 
are found in the cases just previouslv cited, and of the latter in Roller 
V. Holly. 176 U. S. 398, 20 Sup. Ct.'410, 44 L. Ed. 520. 

[7] The conclusion already having been reached that this action is 
one which, by its nature, is susceptible of being maintained by sub- 
stituted service, the only question, therefore, remaining is whether 
the manner of service and extent of the notice thereby given is suffi- 
cient. I am unable to perceive why both do not conform to every 
requirement of due process of law. See Roller v. Holly, supra. Nor 
is any reason to the contrary advanced, except that it is not exactly 
the same as that prescribed by section 57 of the Judicial Code. But 
this argument is not persuasive. The différences are not fundamental 
and important, but are only those to be expected when two distinct 
législative bodies are acting on the same subject. 

[8] Defendant's contention — that after the cause was removed the 
plaintiff should hâve obtained another order from this court for sub- 
stituted service and pubUcation — is refuted by the décision in Clark 
V. Wells, supra, 203 U. S. 172, 27 Sup. Ct. 43, 51 L. Ed. 138. 

It, therefore, follows that defendant's motion must be denied, with 
rosts. 
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Jn re SCHULTZ DEY GOODS, CARPET & READT-TO-WEAR GO. 

(District Court, W. D. Missouri, C. D. October 27, 1916.) 

No. 540. 

Bankettptct <S=»314(1) — Cokpo ration — Peovable Claims — Debts of Stock- 

HOLDERS. 

Notes given for money borrowed by ttie maker to purchase the stock of 
a mercantile corporation, and so used, cannot be proved against the 
corporation in bankruptcy as against either prior or subséquent credltors, 
even though the maker thereby acquired practically ail of the stock; 
iior is the position of the holder improved by the substitution of notes ex- 
ecuted by the corporation without considération, nor by the fact that 
former stockholders, from the proceeds of the sale of their stock, paid 
certain indebtedness of the corporation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 46&, 471, 
478, 4S3, 485; Dec. Dig. <g=5314(l).] 

In Bankruptcy. In the matter of Schultz Dry Goods, Carpet & 
Ready-to-Wear Company, bankrupt. On pétition of Marshall Field 
& Co. and other creditors to review décision of référée allowing cer- 
tain claims. Reversed. 

Pope & lyohman, of Jefferson City, Mo., for appellants. 
David W. Peters and Calfee & Westhues, ail of Jefïerson City, Mo., 
for trustée. 

VAN VALKENBURGH, District Judge. The question presented 
is whether notes aggregating $42,000 in favor of J. F. Moerschel, ex- 
ecuted by Frank J. Linhoff, and one note for $8,000, payable on its face 
to Emma C. Linhoff, wife of Frank J. Linhoff, and signed by the latter, 
should be allowed against the bankrupt estate. The référée admitted 
thèse claims, and it is to correct this alleged error that this pétition for 
review is brought to this court. 

Ail the notes to Moerschel are signed by Frank J. Linhoff; that 
to Emma C. Linhoff is signed Schultz Dry Goods & Carpet Company, 
the predecessor of the présent bankrupt. It is dated February 28, 1910, 
but Mr. Linhoff testifies that he executed it some time in the fall of 
1914, after the Schultz Dry Goods & Carpet Company, as such, had 
ceased to exist ; its charter having expired by limitation. This note, 
executed by Linhoff in the name of the Schultz Dry Goods & Carpet 
Company, was merely to replace an $8,000 note originally made by 
Linhoff to Moerschel, the father of Mrs. Linhoff, who gave this note to 
her as a présent, and without further considération. This note, there- 
f ore, occupies in law the same position as those presented by Moerschel 
himself. 

In gênerai, the statement of f acts made by the référée in his certifi- 
cate to the court, apart from the conclusions of law which he has 
drawn from them, may be accepted as correct. They are justified by 
the testimony, and there appear to be no material différences between 

©zTïFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indeicei 
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counsel as to such facts. Whether regarded as a purchase of cor- 
porate stock or as a purchase of the dry goods business, the notes 
évidence, in effect, a lending of crédit, or loan by Moerschel to his 
son-in-law, Linhoff, individually, for that purpose. The transaction 
did consist in the purchase of the stock of the stockhoklers in the 
Schultz Dry Goods & Carpet Company ; 238 shares being transf erred 
to Linhoff and 1 share each to Mrs. Linhoflf and her brother, Ernest 
C. Moerschel, who were elected directors and officers of the company, 
to succeed those whose stock had been purchased. Thus the corpo- 
rate existence was maintained intact until the charter expired; then, 
for a brief period, the business was continued in the same name and 
without altération in the situation, although in theory, the original cor- 
poration had ceased to exist. 

The new corporation, the présent bankrupt, was then organized up- 
on the basis and theory of exact succession to the older corporation ; 
the amount of capital stock and the shares and ownership remaining 
the same. Bankruptcy was sought, and the adjudication made of the 
latter corporation, as such, largely at the instance of the holders of thèse 
contested claims ; so that no question now can be made in this action 
as to the validity of such corporate existence. The Schultz Dry 
Goods, Carpet & Ready-to-Wear Company is, in ail respects, the 
successor of the Schultz Dry Goods & Carpet Company, took over ail 
the assets, and is impressed with ail the obligations of the former com- 
pany; the relationship between that company and creditors, and ail 
parties doing business with it, are the same as before, and we may 
consider and détermine this case exactly as though no change in the 
corporate entity had been made. 

Linhofï at the outset undertook to acquire this business from its 
then owners ; he apparently had little or no money available for that 
purpose; he borrowed practically the entire amount in cash from 
banks, and gave notes for the residue to Mr. Schultz. Upon ail thèse 
notes Moerschel was surety, and subsequently he was compelled, as he 
had probably ail along intended, to pay thèse notes ; and notes for like 
amounts were made by Linhoff to him in lieu thereof . Upon the face 
of the papers, as in fact, the relation of debtor and creditor was main- 
tained throughout between Linhoff and Moerschel. The loan was 
made by Moerschel to Linhoff. The trustée, in effect, so finds, and 
there can be no question about this. Moerschel states the situation 
in a nutshell as f ollows : 

"He [Linhoff] came up liere and wanted to go in business, and he bought, 
it and I promlsed to help him ont, and I had to stieli to it. He loaned some 
money from the banks, and I went security. I signed the notes." 

Claimants now urge that, because Linhoff practically owned the 
entire business, thèse personal obligations of his are chargeable against 
the company, and are entitled to participate in the distribution of its as- 
sets. Their counsel concède that, as against any creditor of the cor- 
poration existing at the time of the original transaction, thèse claims 
would be postponed ; but they say that with respect to subséquent cred- 
itors, who became such after the existence of this so-called indebted- 
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ness and its alleged assumption by the corporation, thèse claims stand 
upon an equal footing. If allowed, they will absorb more than one- 
half of the dividends to be paid by the trustée. The immédiate feeling 
of a chancelier, to whom such claims are addressed, is that they should 
not, in equity, be sustained. We turn, at once, for concrète reason and 
authority to confirm this feeling and impression. Such confirmation is 
not far to seek. It is founded upon the great weight of authority, and 
upon reasoning and a policy of the law which is impregnable. The 
notes, the obligation, the indebtedness, are those of Frank J. Linhoff 
as an individual. This relationship has been preserved throughout the 
entire transaction. It matters not what Moerschel may bave thought, 
or may now think, as to the law ; the f act is he loaned this money to 
his son-in-law, and took his son-in-law's notes therefor. He could not 
sue upon thèse notes and recover against another as the real maker. 
Sparks et al. v. Dispatch Trans. Co., 104 Mo. 531, 15 S. W. 417, 12 
L. R. A. 714, 24 Am. St. Rep. 351. 

It is claimed, however, that in this équitable proceeding such recov- 
ery may be had, and reliance is placed upon the décision of this court, 
as affirmed by the Court of Appeals of this Circuit, in Flower v. Com- 
mercial Trust Co., 223 Fed. 318, 138 C. C. A. 580, and Flower v. Cen- 
tral National Bank, 223 Fed. 323, 138 C. C. A. 585. But in those cases 
the Circuit Court of Appeals merely decided that the loan was actually 
made to the corporation itself , and for its benefit, and that the proceeds 
thereof actually entered into its business. In this case it quite as 
conclusively appears that the loan was not made to the corporation, 
nor for uses in its business, but to Frank J. Linhofï, to enable him to 
buy the corporate stock of the then holders. The money paid to those 
owners was taken by them and appropriated, of course, to their own 
Personal use and benefit. If we were to allow this loan to Linhoff to 
become a charge upon the corporate property, it would hâve the ef- 
fect, at once, without considération to the corporation, to reduce its 
corporate assets to that extent, in this case to an unconscionable 
amount. It was one of thèse notes that was transferred to Emma C. 
Linhoff without considération moving f rom her so far as the corpora- 
tion was concemed; again, without considération, it was transformed 
from a Linhoff note into a corporation note. She was a stockholder, 
ofl&cer, and director in that corporation. She has no higher right nor 
claim than had her grantor, Moerschel. There is présent upon the 
minutes of the company no formai authorization or récognition of this 
act, and it would hâve been ultra vires and void as against creditors 
if there had been such. 

But it is claimed that something like $12,400 did actually pass to the 
benefit of the corporation, because debts to that amount were extin- 
guished out of the purchase price. The cases last above referred ta 
are relied upon to sustain the allowance of this sum in any event; but 
this is not true where the loan is not made to the corporation, and 
where the funds find their way into its treasury incidentally and indi- 
rectly. In Flower v. Commercial Trust Co. and Central National 
Bank, supra, this court, in its opinion, said: 
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"It may also be coneeded that, if a loan be uuide to a stranger, a tliird party 
cannot be held merely bet'ause the money lias found its way indlrectly into 
his hands through dealiiigs betweeri the borrower aiid himself." 

And this statement was in no sensé criticized or rejected by the 
Court of Appeals, but, on the contrary, the holding of this court was 
in ail things confirmed, upon the broad ground that there the loan was, 
in fact, made to the corporation as such. Hère it appears that Moer- 
schel, in effect, loaned the money to Linhoff. Linhoff paid it over to 
the Schultzes, and the Schultzes, out of the money so received by them, 
did discharge indebtedness to the amount stated. Such a transaction 
does not alter the relationship incontestably created and existing be- 
tween Moerschel and Linhoff. 

But counsel urge that Linhoff in fact bought ail this stock, and that 
this, therefore, became a one-man corporation ; that such a corpo- 
ration may assume the indebtedness of its individual owner, and even 
give security therefor. They concède, however, that the rights of then 
existing creditors could not be affected. In answer to this, it should 
be stated that technically the company never became a one-man cor- 
poration. Shares of stock in other stockholders were left out- 
standing, and the corporate existence was maintained. No notice 
was given to creditors, existing or prospective, of any such radical 
change in the make-up of this business enterprise. Reports made to 
them made no mention of this indebtedness, nor its source. The man- 
'ner in which the notes were carried upon the books of either the bank- 
rupt company or Moerschel, or both, if they were, in fact, so carried, 
does notaffect the question. Creditors are not bound by the contents 
of such books, which they are neither bound nor presumed to examine 
in the absence of circumstances suggesting such a course. 

But, even though this were a one-man corporation, by reason of the 
acquisition of the entire stock, the situation would not be différent. 
It must be coneeded, of course, that, as between Moerschel and Linhoff 
alone, the claim of Moerschel could be impressed upon any of Linhoff's 
property, and, perhaps, in this case, directly upon his interest in this 
company ; but to say that this can be donc as against third parties, 
who bave, in good faith, dealt with the corporation as such, and ex- 
tended crédit upon the faith of its corporate existence and the légal 
déductions legitimately made theref rom, is to lose sight of the funda- 
mental principles of Missouri corporation law. This transaction 
amounts indirecdy, and in effect, to the assumption by a corporation 
of the indebtedness of one of its officers and stockholders for the 
purchase of its capital stock, and this, as decided by the Missouri court 
of last resort, is expressly prohibited. Hunter v. Garanflo, 246 Mo. 
13L 151 S. W. 741. The rule in the fédéral jurisdictions is not oth- 
erwise. It applies to subséquent as well as prior creditors upon the 
strongest of reasoning. In re Haas Co., 131 Fed. 232, 65 C. C. A. 
218. It is there said : 

"The corporation, as a statutory person, with power to transact business, 
invite crédit, incur obligation.s, and to discharge tlieni, is an entity entlrely dis- 
tinct froni its individual shareholders, and froni thelr power to transact busi- 
ness, invite crédit, incur obligations, and to discharge the same. * * * So 
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long as the corporation is a going eoncern, there ean be no lawful diversion of 
capital and assets that woula diininish the security upon whicli continuing or 
future crédit will be presumably based." 

The gênerai principle involved is thus stated: 

"A corporation lias no power to exécute its notes, secured by a mortgage of 
its property, for Individual debts of its stockholders incurred in the purchase 
of their stock, to the exclusion of creditors of the corporation, althougU their 
clainis arose after the mortgage was executed and recorded." 

And upon like principle such notes cannot participate in the distribu- 
tion of corporate assets, to the displacement and impairment of the 
legititnate debts of the corporation, especially when contracted without 
knowledge of the existence of such claims. In Hunter v. Garanflo, su- 
pra, it was said that the provisions of the Missouri Constitution are — 

"dlrected against the stockholders, and are primarily intended for the benefit 
of the public, by securing, as far as p<jsslble, the integrity of the fund for the 
protection of those who may deal with it, as well as those who may beconie the 
purchasers of its stocli upon the faith of the représentations made in the act 
of its incorporation." 

The décisions of our own Circuit Court of Appeals are fully in ac- 
cord with the principles thus announced. Mapes v. German Bank of 
Tilden, Neb., 176 Fed. 89, 99 C. C. A. 609 ; Park Hôtel Co. v. National 
Bank, 86 Fed. 742, 30 C. C. A. 409. As bearing upon the question, 
also, see Merchants' Bank v. Baird, 160 Fed. 642, 90 C. C. A. 338, 17 
L. R. A. (N. S.) 526; Trust Company v. Boynton, 71 Fed. 797, 19 
C. C. A. 118; Smith v. Nelson Land & Cattle Co., 212 Fed. 56, 128 
C. C. A. 512 ; In re Lance Lumber Co. (D. C.) 224 Fed. 598 ; Bowen v. 
National Bank et al, 94 Fed. 925, 36 C. C. A. 553 ; St. Vincent Collège 
V. Hallett, 201 Fed. 471, 119 C. C. A. 647. And as confirming the 
doctrine of In re Haas Co., 131 Fed. 232, 65 C. C. A. 218, supra, see, 
also, In re Romadka Bros. Co., 216 Fed. 113, 132 C. C. A. 357. 

The case of In re New York Car Wheel Works (D. C.) 141 Fed. 
430, is not in point, because there the indorsement by the corpora- 
tion of the notes of another corporation was not an accommodation in 
a légal sensé, but was based upon a valuable considération, because 
the purchase might reasonably hâve been made, and undoubtedly was 
made, to protect the interest which it already had in the second corpo- 
ration; the endorsing corporation at the time owned ail the stock of 
the other, and therefore there was a valuable considération moving to 
it for the endorsement made. 

It follows, from what has been said, that the order of the référée in 
admitting the notes of Moerschel and Mrs. Linhoff for allowance was 
erroneous, and that order must be reversed, and the case remitted to the 
référée, with directions to disallow the same as against thèse petition- 
ers and other s similarly situa ted, and for other proceedings not in- 
consistent with the views herein expressed. 

It is so ordered. 
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KAHMANN & McMURRAY v. JE|TNA INS. CO. 

(District Court, E. D. Louisiana. July 26, 1916.) 

No. 14081. 

Insueance (g=>595 — Maeine Insubance— Action on Pouct — Défenses. 

Libelants' tug was insured by respondent, tlie policy providing tliat 
there sliould be no abandonment as for a constructive total loss unless 
the cost of repairs would equal 75 per cent, of her agreed value. It also 
provided that in case of partial loss two years after her original survey 
libelants should pay one-third tlie cost of repairs. After such tlme the 
tug was injured by striklng a sunken rock, run to shore, and sunk in 
shallow water. Libelants abandoned her and so notifled respondent, whlch 
had her raised and repaired at a cost of less than one-third of her agreed 
value. It then tendered her to libelants subject to payment of one-third of 
the cost of repairs, but the tender was refused, and she was afterward 
wrecked in a storm where she was laid up. Ileld, that respondent had ful- 
ly discharged Its obligation under the policy, and that at the tlme of the 
wreck the vessel was at libelants' risk. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1486-1491 ; 
Dec. Dig. <S=>595.] 

In Admiralty. Suit by Kahmann & McMurray, owners of the 
steamtug Greyhound, against the JEtnsi Insurance Company. De- 
cree for respondent. 

John D. Grâce, of New Orléans, La., for libelants. 

McCloskey & Benedict and Frank Wm. Hart, al! of New Orléans, 
La., for respondent. 

FOSTER, District Judge. This is a suit on a policy of Insurance. 
The libelants, Kahmann & McMurray, were the owners of the tug- 
boat Greyhound. The respondent, the ^tna . Insurance Company, 
issued its policy of insurance on her hull, etc., for $2,500. The policy 
provided : That in case of loss the assured should use every effort 
to safeguard and recover the vessel, and if recovered to cause her to 
be forthwith repaired; that in case of neglect or refusai of insured 
to repair the vessel the insurer was authorized to hâve her repaired 
for the account of the assured; that there should be no abandon- 
ment as for a constructive loss unless the necessary repairs, exclusive 
of the cost of raising her and taking her to the dock, should be 
équivalent to 75 per cent, of the agreed value of the vessel ; that în 
case of a partial loss (two years after the date of her original custom 
house survey) one-third of the repairs were to be paid for by the 
owners ; and that if paid for by the insurer to be a lien on the ves- 
sel. The agreed value was $3,000. 

On the 3d day of January, 1908, more than two years after her 
original custom house survey, the Greyhound struck a sunken ob- 
struction in the Atchafalaya river, staving a hole in her bow. She 
was run to the bank and there sunk in shallow water. Lines were 
run out and she was comparatively secure. Libelants telegraphed to 
the respondent news of the accident, her captain and crew abandoned 

@=3For otlier cases see same topic & KEY-NUMBER iu ail Key-Numbered Digests & Indexe» 
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her, and later on February 7, 1908, gave notice of the abandonment 
to the insurance company and claimed a total loss. In the same 
letter they notified the insurance company the policy had been assigned 
to Victor von Schuler. In the meantime the insurance company 
raised the vessel and took her to Morgan City, where she was hauled 
out and repaired. After she was raised and after the notice of aban- 
donment, the owners sent a surveyor to view the wreck, and he re- 
ported that it was impossible to détermine what repairs were neces- 
sary until the vessel was hauled out on the ways and the mud cleaned 
out and an examination made of her machinery. At that time she 
was afloat. The repairs amounted to $751, and the cost of raising and 
docking to $845. On March 31, 1908, the respondents gave notice 
to the libelants that the vessel had been repaired and restored to the 
same condition in which she was before the accident, and tendered 
her subject to the payment of the agreed proportion due them under 
the policy. By mistake they demanded more than was due, to wit, 
one-third of the total, but the letter showed the two items above re- 
ferred to. Libelants, however, declined to pay anything and stood 
on their original notice of abandonment and filed the libel. The ves- 
sel remained laid up at the ship yard at Morgan City. On September 
20, 1909, a storm of exceptional violence arose, and she was wrecked. 
This time she was a total loss. 

It is évident that libelants were not authorized to abandon the 
vessel under the terms of the policy. The repairs necessary to put 
her in the same condition as before the accident did not amount to 
50 per cent, of the agreed value, and the facts did not justify 
a belief on their part that she was a constructive total loss. There- 
fore it was the duty of libelants to hâve raised the boat and to hâve 
had her repaired themselves. Having declined to do so, they are 
not in a position to complain of the subséquent raising and repairing 
of the vessel by the insurance company. It would seem the insurance 
company acted in good faith and gave libelants due and ample notice 
that they intended to repair the boat, and the évidence establishes 
the boat was put in a seaworthy condition. After being repaired and 
launched, the vessel was tendered to libelants. Under the policy 
libelants owed some part of the claim. The insurance company de- 
manded too much, but the amount actually due was apparent. L,i- 
belants, however, made no effort to settle the matter. The insurance 
company had fully discharged its obligations under the policy, and 
when the vessel was subsequently lost in the storm of September, 
1909, she was at libelants' risk. 

The libel will be dismissed. 
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TJNITED STATES v. BOZEMAN. 

(District Court, W. D. Wasliington, N. D. September 6, 1916.) 

No. 3348. 

WlTNESSES <g=>61(l) COMPETENCY— WlFE. 

In a prosecution for violating tlie Wliite Slnve Act (Act Tune 25. 1910, 
c. 395, 36 Stat. 825 fComp. St. 1913, §§ 8812-88191) by transportiiighiswife 
In Interstate commerce for immoral purposes, tlie wife. though no Per- 
sonal violence on lier was shown, is a compétent witness against accused ; 
a serions wrong being done her. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 174, 175 ; Dec. 
Dig. ©=>61(1).] 

Sydney Bozeman was charged with violating the White Slave Act, 
and he moves to strike testimony. Motion denied. 

Clay Allen, U. S. Atty., and Winter S. Martin, Asst. U. S. Atty., 
both of Seattle, Wash. 

Charles T. Donworth, of Seattle, Wash., for défendant. 

NETERER, District Judge. The défendant is on trial for viola- 
tion of the White Slave Act. The wife. Rose Bozeman, testified to 
the charges in the indictment. Motion is made to strike her testimony, 
because no personal violence upon her is shown. This motion is based 
upon Johnson v. U. S., 221 Fed. 2.50, 137 C. C. A. 106, decided by the 
Circuit Court of Appeals for the Eighth Circuit, which fully sustains 
defendant's view. My conclusion is based upon the décision of the 
Circuit Court of Appeals for this Circuit in Cohen v. U. S., 214 Fed. 
23, on page 29, 130 C. C. A. 417, on page 423, in which the court says : 

"We are of the opinion tliat the Personal in.i"ury to the wife Mhich permits 
the admission of her testimony against her husband within the exception rec- 
ognized by the conunon law * * * is not coniined to cases of personal vio- 
lence, but may include cases involving a tort against the wife or a serious 
moral wrong inflicted upon her, and that in a case of the prosecution of a man 
for bringing his wife from one state to another with intent that she shall prac- 
tice prostitution in violation of the White Slave Act, his act in so dolng is 
such a Personal injury to her as to entitle her to testify against him." 

The holding of the Circuit Court was approved by the Suprême Court 
of the United States (235 U. S. 696, 35 Sup. Ct. 199, 59 L. Ed. 430), 
where the court denied pétition for a writ of certiorari. The above con- 
clusion is also indorsed by the District Court in United States v. Ris- 
poli, 189 Fed. 271, and U. S. v. Gwynne, 209 Fed. 993. 

The motion is denied. 

(gssFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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GREAT NORÏHEKN RY. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Eightli Circuit. October 2, 1916.) 

No. 4593. 

1. PosT Office <S=»21(1) — Coniracts for Cariîying Mails— Mode of Enter- 

INO IKTO CONTRACTS. 

Wlicre a railroad coiii])any, wliicli liad beon earrying the mails, accept- 
ée! a distance circular relatiiis to tlie earrying of mails, providing tliat it 
sliould carry the mails subject to the acts of Congress and régulations of 
the l'ost Otlice Department, a contractna! relation was establisbed, and 
the rights of the parties are to be measured by the distance circular. 

[Kd. Note.— For other cases, see Tost Oliice, Qmt. Dig. §^^ 27-29 ; Dec. 
Dig. «==21(1).] 

2. PosT Office (S::^21(]) — Contracts for Carrying :\Ia ils— Modification. 

Wherty a contract for the earrying of the mails was emiiodied in a dis- 
tance circular furnislicd by the Post t)ffice Department, the contract as 
niade was binding on the Tnited States, and a iiiodiflcatioii by it was un- 
authorized. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 27-29; Dec. 
Dig. ■S='21(1).1 

3. PosT Office <S=>21(4) — Carrying of ÎIails— Power of Postmaster Gen- 

eral. 

The Power of the Postmaster General to iniixise fines upon carriers of 
the mails for deliiuiuencies, conferred by Rev. St. § 3962 (Comp. St. 1913, § 
74.50), not being known to the coinmon lavv, cannot be eularged by in- 
ference or ititendment. 

|Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 32-39; Dec. 
Dig, <S='21(4).] 

4. Post Office <£::^21(1) — Conthacis— Construction. 

AVhere for a long tiine a railroad compaiiy acquiescod In postal régula- 
tions apiilicalile to contracts and statutes relating to the carrying of the 
uiails, such acquiescence will not be disregarded without the most per.sua- 
sive reasons. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 27-29; Dec. 
Dig. (E=>21(1).1 

5. Contracts <©=>1-!7(1) — Construction— Duty of Court. 

The prima fade duty of a court in construing a contract is to ascertain 
and efi'ectuate the intention of the parties, as showu by the language of 
the instrument, their relation to each other, and the suliject-matter of 
the contract. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 730; Dec. Dig. 
®==]47(1).J 

R Po.st Office <S=32I(4) — Contracts for CAin'.yiNo of tue Mails— Autiiority 
OF Postmaster <;e.\ehal to J-\ifose Fines. 

A contract for the carrying of the mails was eutered into by a railroad 
company's aeceptance of a distance circular furnished by tlie Postmaster 
(ieneral, whicli declared that the conipany should perforni mail service 
upon the conditions prescribed and the régulations of the departiuent 
applicable to railway mail service. Rev. St. § 39G2, déclares that the 
l'ostmaster General may make déductions from the pay of contractors for 
failure to perform services aceording to contract, and impose fines upon 
thein for other deliuquencies, and may deduct the priée of the trip in ail 
. cases where the trip Is not performed, and not exceeding three tlmes the 
priée if the failure be oceasioned by tlie fault of the carrier. It had been 
the custom of the parties in relation to such contracts to allow the Post 
Office Department to make payments of sums due as they accrued, and to 

<g=»For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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deduct from earnlngs under subséquent contracts the amonnt of fines Im- 
posed for delinquencies. After tlie oontract was entered into the Post 
Office Department deducted from earnlngs under such contraet the amount 
of a fine for a dellnqueney occurring under an earller contraet. Eeld, in 
View of the long acquiescence of the rallroad company and the obvions 
intention of the parties that they should be governed by the rules aud 
régulations of the Post Office Department, such déduction was justiûed. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 32-39 ; Dec. 
Dig. <S=21(4).] 

7. Post Office ©=»21(4) — Cabeiage of Mails— Fines fob Delinquenct. 

Under such statute, the Postmaster General Is not, where the delln- 
queney resulted in the destruction of mails, restricted to a fine in three 
tlmes the amount eamed by the raliway company on the trip on whlch 
the dellnqueney occurred, but may make déduction commensurate with 
the loss sustained ; public policy requiring that the mails shall be carrled 
subject to postal régulations, and the statute authorizing the imposition 
of fines for delinquencies other than the failure to perform services ac- 
cording to the contraet. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 32-39; Dec. 
Dig. ®=:»21(4).] 

8, Post Office <S=j21(4) — CABniAGE of Mails — Authobity of Postmaster 

GENERAL. 

Under Rev. St. § 3902, the Postmaster General may Impose on mail car- 
riers fines for delinquencies without limitation, and his détermination is 
not subject to review, unless lie nianifestly abuses or exceeds the power 
conferred. j 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 32-89; Dec. 
Dig. 0=21(4).] j 

In Error to the District Court of the United States for the Dis- 
trict of Minnesota. ■ 1 

Action by the Great Northern Railw'ay Company against the United 
States. There was a judgment for the United States, and plaintifï 
brings error. Aiifirmed. 

Sanford H. E. Freund, of St. Paul, Minn. (E. C. Lindley, of St. 
Paul, Minn., on the brief), for plaintifï in error. 
Alfred Jaques, U. S. Atty., of Duluth, Minn. 

Before HOOK and ADAMS, Circuit Judges, and ELLIOTT, Dis- 
trict Judge. 

ELIvIOTT, District Judge. This is an action prosecuted by the 
plaintifï in error (hereinafter referred to as the plaintifï) to recover 
of the défendant in error (hereinafter referred to as the défendant), the 
sum of $400, with interest thereon from November 7, 1911, the same 
being the amount deducted by the Postmaster General from sums due 
the plaintifï under an agreement for carrying the United States mail 
on the route named in the pleadings, for a period of four years, com- 
mencing July 1, 1911, and ending June 30, 1915, the same being a fine 
imposed by the Postmaster General, on October 23, 1911, for and on 
account of a wreck of the railway company's train at Clontarf, Minn., 
a point on said route, November 25, 1908. It is admitted on the face 
of the record that the relation of the parties, plaintifï and défendant, 
with référence to the carrying of mail on said route, and the right of 

©=jFor other cases çee same toplc & KEY-NUMBBR In ail Key-Numbereâ Digesta & Indexes 
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the plaintiff to recover herein, was and is controlled by the following 
State of f acts : 

That for a number of years immediately preceding July 1, 1911, 
"the plaintiff had been transporting the mails of the United States over 
its line of railway over the said route, designated as No. 141,006, au- 
thorized thereto by the Postmaster General and in accordance with the 
postal laws, régulations, and practices of the Post Office Department. 
That the four-year terni for which the compensation for such services 
had theretofore been adjusted in accordance with said laws, and the 
rules and practice of said department, expired by limitation June 
30, 1911. That theretofore, February 17, 1911, the Postmaster Gen- 
eral, in conformity with the practice of the Post Office Department, 
under the authority of the statutes of the United States, submitted to 
plaintiff a "distance circular" proposing the continuance of the carrying 
of said mails over said route by the plaintiff for a new terni, begin- 
ning July 1, 1911, and to end June 30, 1915. That thereupon the 
plaintiff complied with the terms and conditions required by the said cir- 
cular and executed the same under date of February 17, 1911, and duly 
transniitted the same to the Post Office Department. That said circu- 
lar, so executed and f orwarded, contained the following provision : 

"The Company named below [plaintiff] agrées to accept and perform mail 
service upon the conditions prescribed below and the régulations of the de- 
partment applicable to railway mail service." 

That said "distance circular" was required, was furnished, executed, 
and delivered in accordance with the plans theretofore provided by the 
Postmaster General, and readjusted the compensation on said route 
in accordance with the provisions of section 4002 of the Revised Stat- 
utes of the United States (Conip. St. 1913, § 7483), and Act Julv 12, 
1876, c. 179, 19 Stat. 78, 82, as amended by Act June l'7, 1878, c.'259, 
20 Stat. 140, 142, at the rate therein specified, and by an order of the 
Postmaster General dated October 13, 1911, and made a part thereof, 
which order provided, in addition to the compensation for services to 
be rendered, a spécification of cars, and also provided : 

"Thls adjustment is subject to future orders, and to fines and déduc- 
tions » * •" 

— which said order was so made in accordance with the uniform 
practice of the Post Office Department, and the provisions of the Re- 
vised Statutes of the United States, was dated October 13, 1911, and 
notice of such order on that date given to the plaintiff. That thereto- 
fore, during the period preceding the term beginning July 1, 1911, on, 
to wit, November 28, 1908, a wreck occurred on the line of the plain- 
tiff, at Clontarf , a station on said route, and a large quantity of mail and 
mail equipment was destroyed, and which wreck was caused by plain- 
tiff's négligent opération of its train on which said mail was being 
transported. That thereafter, and before the expiration of the four- 
year period ending June 30, 1911, on November 7, 1910, the plain- 
tiff was notified by the défendant, through the Second Assistant Post- 
master General, to show cause why a fine should not be imposed for 
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the loss of said mail and equipment in accordance with the provisions 
of section 3962 of the Revised Statutes of the United States. 

After the expiration of the term ending June 30, 1911, and after 
the beginning of the new term, to wit, October 23, 1911, the l'est 
Office Department, in accordance with the terms of said section 3962 
of the Revised Statutes of the United States, imposed a fine of $400 on 
the plaintiff for and on account of the said "delinquency" in the trans- 
portation of the mails, and at once notified plaintiff of the imposition 
of said fine, and thereupon the défendant did withhold and deduct the 
said $400 from the compensation earned Ijy the plaintiff under its agree- 
ment with the défendant for and du ring the term beginning July 1, 
1911. Defendant's Exhibit A was a certified copy of certain files and 
records of the Post Office Department, and was a notice to défendant 
of die imposition of certain fines by the Post Office Department for de- 
linquencies during the first term above referred to, amounting to $13, 
with a notice as f ollcvs : 

"October 30, 1907. 

"Sir: The amount noted on reverse .skie of tliis notice has been ordered 
dediK'ted from the pay of .voiir coniijany ou the route and for the tjuarter 
nauied. This action is tal;en in inirsunnce of authorlty conferred by section 
'!0(!2, Revised Statute.s of tlie United States. Tho riglit Is reserved to malie 
disallowances from futui'e payuieuts for otlier failures or delinqueucies, if 
any hâve heretofore occurred, and to correct errors and omissions. 
"Very respectfully, J. T. McCleary, 

"Second Assistant Postmaster (îeneral." 

Another portion of Ëxhibit A referred to a différent page of the 
same record and contained a list of seven delinquencies, amounting to 
$36, was dated April 31, 1908, with notice and réservation of right 
to make disallowances for delinquencies, if any had theretofore oc- 
curred in the language above noted, and as a part of said Exhibit A, 
same being another page of said exhibit, was a further notation of 
five delinquencies, amounting to $8, dated October 4, 1909, with the 
same notice. Page 5 of said exhibit was a notice of three delinquencies, 
dated August 4, 1910, with the same notice as the exhibit last above 
named. Page 6 of said Exhibit A was a notice of assessment of fine 
for two delinquencies, dated April 4, 1911, with the same notice. 

Upon the acceptance of the distance circular the plaintiff agreed to 
perform the service of carrying the mail "upon the conditions pre- 
scribed by law and the régulations of the department applicable to rail- 
way mail service," but takes exception to Postmaster General's order 
No. 412, dated June 7, 1907. Thereupon the Second Assistant Post- 
master General, under date of July 6, 1911, wrote the plaintiff as fol- 
lows: 

"Sir: This office is in receipt of a distance circular for route No. 141,000, 
from Minneapolis to Moorhead, Minn., signed by you, for the term beginning 
July 1, 1911, and ending June 30, 1915, for railroad mail service by your 
coinpany. Note is taUen of the modification made by you in the agreement 
clause, in which you except order No. 412 issued by the Postmaster General 
June 7, 1907. In regard to this I hâve to advise you that the department 
will not enter into eontract with any railroad company by which It may be 
excepted from the opération or effect of any postal law, régulation, or order 
ol the Postmaster General, and It must be understood that. In the perform- 
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iiuce of tlie service, from tlie beginnlng of the contract lerm above nauied and 
(luring the continuance of such i)erfonnance of service, your Company will 
be subject, as lu tlie past, to ail tlie postal laws, régulations, and orders of 
the Postmaster General, which are now or may become applicable during the 
terni of this service." 

November 2, 1911, the Postmaster General approved the orders 
and régulations originating claims and affecting the accounts of the 
Post Office Department and postal service, including, among others, 
the foUowing : First identifying the route in question ; then : 

"From Jnly 1, 1011, to .June .'W, 1915, pay the Great Northern Rallway Oom- 
liany. monthly, for the transportation of the mails between Mlnneapolis and 
Moorhead, Miiin., at the rate [rate and spécifications of cars, etc., omittedj 
in accordance with a^reement. This ad.iustment is subject to future orders, 
and to fines and déductions. * * * " 

And notice of said adjustment was on October 13, 1911, trans- 
mittcd by défendant to plaintiff, which notice included the follow- 
ing: 

"ïhis adjustment is subject to future orders, and to fines aud déduc- 
tions. * * * " 

Judgment helow was for défendant. Plaintiiï brings writ of error, 
and contends, first, that the distance circular above named, and its ac- 
ceptance, constitute a contract. Défendant insists that under the facts 
above set forth that the contract between the plaintiiï and défendant 
was one not reduced to one form or instrument of writing, but was 
evidenced by the agreement of the railway company to perform serv- 
ices in accordance with the postal laws and régulations on its part, and 
by the readjustment of the compensation under Revised Statutes, § 
4002, and the act of July 12, 1876 (19 Stat. 82), and supplemental acts, 
by the Postmaster General, on the part of the United States, that the 
contract was a continuing one which had been entered into long prior 
to July 1, 1911. 

[1,2] Thèse contracts were for four years and were expressly au- 
thorized by law. They were therefore valid and binding on the United 
States, as well as upon the railroad company, for that length of time. 
They contained within themselves a mode for lessening or, if deemed 
best, for discontinuing entirely the described service, and provided for 
a proportionate réduction of the stipulated compensation. In no other 
mode could the contract be changed, except by the mutual assent of 
the parties. Any change attempted by either, otherwise, would hâve 
been merely a breach of the agreement, and the United States would 
hâve been liable to damages for its breach in the same manner and to 
the same extent as a private party, for which a suitable remedy was 
provided by law in the jurisdiction conferred upon the Court of Claims. 
C. & N. W. Ry. Co. v. United States, 104 U. S. 680, 26 L. Ed. 891. 

Contractual relation is established by the distance circular and its 
acceptance, and is uniformly assumed and recognized by the courts. 
Where the service is performed under such distance circular and ac- 
ceptance, it is performed under a contract between the government and 
the company doing the service. United States v. Atlantic Coast Line 
R. R. Co. (C. C.) 189 Fed. 779. In speaking of a contract of this kind, 
Justice Lamar said, in delivering the opinion of the Suprême Court 
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in Atchison, Topeka & Santa Fé Railway Co. v. United States, 225 U. 
S. 640, 32 Sup. et. 702, 56 L. Ed. 1236: 

"This contract was to expire June 30, 1907, by limitation ; and, witli a view 
of obtaining data, and proposing terms for a new arrangement to begin Jiilj- 
1, 1907, the postal authoritles, in February, mailed to the conipany a 'dis- 
tance cireular,' which, among other things, stated that the company was 'to 
accept and perform mail service under the conditions prescribed by law and 
the régulations of the department' " 

In Jacksonville, Pensacola & Mobile Ry. Co. v. United States, 118 
U. S. 626, 7 Sup. Ct. 48, 30 L. Ed. 273, plaintiff had a 'written contract 
with the government for the transportation of the mails between cer- 
tain designated points from July, 1871, to July, 1875, at prescribed 
rates. After the termination of the contract, the plaintifif continued 
to carry the mail, as previously, without notice from the Postmaster 
(.îeneral that the price to be allowed for the service would be in any 
respect différent, until March, 1876, when he fixed the rate of com- 
pensation at a less sum for the service until June 30, 1876. Plaintiff 
performed the service notwithstanding this réduction and the reduced 
price was received. Erom July, 1876, to June, 1880, the same service 
was performed by the plaintiff, but further réductions from the com- 
pensation previously allowed, were made, under the acts of Congress 
of July, 1876, and June, 1878. Notice was given to the company, but 
the service was continued. A suit was brought by the railway com- 
pany to recover the différence between the price thus allowed and the 
price paid previous to July, 1876, at which time the original contract 
terminated. It was contended that by the continuance of the service 
of the plaintiff after June 30, 1876, without objection by the Post- 
master General, a contract was implied that the same compensation 
should be subsequently allowed. This contention was denied, and it 
was held that : 

"Ail that the plaintiff eould ask or expect under the law was that the 
Postmaster General should prescrlbe a reasonable compensation for Its 
services, and that the service would be continued so long as the public Inter- 
est should requlre. No Implication of law eould extend further than this." 

It was further held that : 

"It would be against ail analogies to hold that a continuance of service 
after the termination of a written contract for years créâtes an obligation 
of a renewed contract, not merely upon a like compensation but for the same 
duration of time. There is no principle that eould justlfy the implication." 

Neither the railway company nor the United States were bound to 
continue the indefinite relation begun with the contract representing 
the first four years' service above referred to, and under which the 
rights and liabilities of each arose from day to day, as the services were 
performed by one and for the benefit of the other. Atchison, Topeka 
& Santa Fé Ry. Co. v. United States, 225 U. S. 649, 32 Sup. Ct. 702, 
56 h. Ed. 1236. Instances might be multiplied where différent courts 
hâve recognized the contractual relation between the government and 
its mail carriers, and we are therefore of the opinion that a distance 
cireular and its acceptance constitute a contract for a separate and dis- 
tinct term of four years. That the Postmaster General himself recog- 



GEEAT NORTHERN EY. CO. V. UNITED STATES 439 

nizes this fact is shown by the admission in the answer and counter- 
claim filed herein, wherein it is said that the Postmaster General "en- 
tered into a certain agreement with the plaintiff for the transportation 
of the mail," referring to this same distance circular and its acceptance. 
[3-6] Having found that this distance circular and its acceptance 
constitutes a separate contract, it is the contention of the plaintiff that 
the Postmaster General is without authority to satisfy a fine imposed 
for a delinquency under a previous contract, f ully completed. It is ad- 
mitted that the four-year term within which the "delinquency" occurred 
expired by limitation June 30, 1911, that the damage to defendant's 
mails and equipment resulted from the plaintiff's négligence, and that 
the défendant imposed a fine of $400 therefor and retained the same 
from the moneys due and earned during the term beginning July 1, 
1911. Section 3962 of the Revised Statutes provides : 

"The Postmaster Geuei'îil may maUe decluctlons from the pay of contractors, 
for faiUire to perform service according to contract, and impose fines upon 
thetn for other (h'iinquenoies. He may deduct the prlce of the trip in ail cases 
where the trip is not performed ; and not exeeeding three times the prlce if 
the failure be oecasioned by the fault of the contracter or carrier." 

It will be observed that the power to fix and make déductions is 
conferred upon the Postmaster General, subject to the limitation that 
he may deduct the price of the trip in ail cases where the trip is not 
made, and not exeeeding three times the price if the failure be oeca- 
sioned by the fault of the contracter or carrier and "he may impose 
fines for other delinquencies." This power to impose a fine is one that 
is not known to the common law and cannot be enlarged by inf erence 
or intendment. Its remedy must be found in the spécifie contract which 
authorizes it. United States v. Atlantic Coast Line R. R. Co. (D. G.) 
206 Fed. 190-196. It is a fair and reasonable conclusion that, in fix- 
ing tlie rate of compensation for carrying the mail, due regard was had 
to the provisions of section 3962 of the Revised Statutes, and the con- 
struction theretofore put upon it by the department in fixing the ex- 
tent of the carrier's liability for defaults and delinquencies, and that 
such construction was in the contemplation of both plaintiff and de- 
fendant at the time of making the contract. 

The régulation of a department of the government is not, of course, 
to control the construction of an act of Congress when its meaning is 
plain; but the record in this case discloses that plaintiff, at the time 
of entering into the contract that became operative July 1, 1911, un- 
derstood the interprétation that had been placed upon contracts of this 
character, and the authority under the provisions of section 3962 to 
deduct the amount of fines for delinquencies in a prior term from 
the earnings of a subséquent term, and consented thereto in other ad- 
justments. This acquiescence in this régulation and rule of the de- 
partment is not to be disregarded without the most cogent and per- 
suasive reasons. United States v. Atlantic Coast Line R. R. Co. (D. 
C.) 206 Fed. 199; Robertson v. Downing, 127 U. S. 607, 8 Sup. Ct. 
1328, 32 L. Ed. 269. In addition to this, the défendant, through its 
Postmaster General, gave notice to plaintiff, at the time of each sep- 
arate adjustment, that the same was made subject to future orders and 
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to fines and déductions. There is neither record of protest nor of any 
expression of dissatisfaction with this réservation on tlie part of the 
défendant, and it is undisputed that the contract for service beginning 
July 1, 1911, was made with knowledge of this réservation, of this rule 
and régulation, and of the intent and purpose on the part of the gov- 
ernment to deduct f rom future earnings the amount of any fine for past 
delinquencies that had not been adjusted. It appears from the record 
that spécifie written notice was given by the défendant to plaintiff at 
the time of notice of acceptance of this contract of service, to begin 
July 1, 1911, that: 

"It must be understood that In the performance of the service from the be- 
ginning of the contract term above named and diiring the continuance of such 
performance of service, your company will be subjeet, as In the past, to ail the 
postal laws, régulations and orders of the Postniaster General which are 
now or may become applicable during the term of this service." 

No question of public poUcy can be invoked to control the court in 
placing a fair, reasonable construction on the language of the con- 
tract, or to disturb the application of rules and interprétations founded 
upon reason and justice. The primary duty of a court, in determining 
the rights of the parties, is to ascertain and effectuate the intention of 
the parties. This must be donc by examining the language used and 
looking to the relation which the parties bear to each other and the 
subject-matter of the contract. United States v. Atlantic Coast Line 
R. R. Co. (D. C.) 206 Fed. 200. We think, clearly, the assessment of 
the fine for past delinquencies and the déduction thereof from the 
amounts earned under the contract to begin July 1, 1911, were within 
the contemplation of both the plaintiff and défendant at the time this 
contract was made. 

This authority bas been claimed to be within the terms of thèse con- 
tracts for the carrying of the United States mails, and the benefits of 
the exercise of such authority bave been claimed by raiiway companies, 
and recognized by the décisions of this and other courts. It affirma- 
tively appeared by the stipulation of facts in Union Pacific Railroad 
Co. V. United States, 219 Fed. 427, 134 C. C. A. 325, that the contract 
between the government and the company in that case was for the 
period July 1, 1902, to June 30, 1906, and that at the expiration of that 
contract another contract, over the same route, was entered into by 
and between the parties thereto for the carriage of mail over that route 
from July 1, 1906, to June 30, 1910, and thereafter another contract 
was entered into between the same parties for the carriage of mail over 
the same route from July 1, 1910, to June 30, 1914. The wreck in 
that case occurred on the 7th day of December, 1905, the same being 
within the period of the first of the three contracts above named. The 
entire period of the first contract expired ; then the second period from 
July 1, 1906, to June 30, 1910, expired; the company entered upon 
the third four-year period of carrying the mail, July 1, 1910. On July 
1, 1910, a notice was received by the company that the sum of $3,000 
for said deHnquency occurriug December 7, 1905, had been deducted 
from the pay of the company accruing for the month of June, 1910. 
The raiiway company there received the advantage of its position that 
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it had agreed to accept and perf orm the service upon the conditions pre- 
scribed by lavv and the régulations of the départaient, including Postal 
Régulation 1335, which was admitted and received as évidence in the 
case at bar, which provides, in substance, that fines will be imposed un- 
less satisfactory excuse be made in due time for the delinquency there- 
in named, which includes the delinquency complained of hère. Para- 
graph 2 of said section 1335 provides that : 

"The fine will in e:ieli case l)e such snm as the Postmsistor General may 
impose iu view of tlie ^ravlty of tlie deliiKiucncy and will lie deducted from 
the contriictor's pay for tlie service on tlie route on which tlîe delinquency 
occurred." 

The United States sought to recover the value of the registcred 
mail which was destroyed, and a right of recovery was denied by 
the opinion of this court, for the reason that, under the agreed facts 
presented in the record, it had exhausted the remedy provided by law 
for whatever damages resulted from the railroad wreck in question, 
prior to the commencement of the suit, thus placing a construction upon 
the rights of the parties binding the government of the United States 
to a contemplation, at the time that contract was entered into, of doing 
just what is complained of in the case at bar, and in that case the ac- 
tion of the Postmaster General in the assessment of the fine, protected 
the carrier from the larger damage sought to be recovered in that ac- 
tion. It does net appear, however, that the ciuestion now insisted upon 
in the case at bar, was raised in that case ; the défendant relying upon 
the fact that the fine had been imposed, and the government admitting, 
not only that the fine had been imposed, but that it had been imposed 
under the authority of section 3962 of the Revised Statutes, section 
1335 of the Postal Régulations, and in conformity with the provisions 
of the contract under which the mails were being carried. 

In United States v. Atlantic Coast Une Railroad Co. (D. C.) 206 
Fed. 190, it appears from the statement of facts that the Postmaster 
General on February 13, 1900, entered into a contract with défendant 
(presumably for a period of four years from July 1, 1900, to June 
30, 1904) ; that on the 8th day of April, 1904, a registered package was 
transmitted through the mail and was placed in the mail car attached 
to defendant's train April 18, 1904. On the night of that day there 
was a wreck and the package was lost. The collision was caused by 
the négligence of the défendant. Pursuant to the provisions of section 
3962 the Postmaster General on October 2, 1906, deducted from the 
amount due the défendant for mail service, under a contract "because 
of the destruction of mail and equipment in the wreck of train 35 near 
Lucama April 18, 1904, $500." Thereafter the United States brought 
an action for damages for loss of the mail equipment and registered 
mail matter while in transit over its line of railroad. Under thèse cir- 
cumstances the défendant company relied for one of its défenses upon 
accord and satisfaction by reason of the imposition of the fine by the 
government for such delinquency, under section 3962 of the Revised 
Statutes. This statute was referred to by the court as throwing light 
upon the interprétation of the contract and ascertaining the intention of 
;the parties in respect to the liability of the défendant, and the remedy for 
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breach of its obligation. No question was there raised that the déduc- 
tions had not been made from the earnings within the term of four 
years that included the date of the accident, but was actually deducted 
from the earnings of a subséquent term. The défendant there claimed 
the benefit of the interprétation of the contract and the action of the 
Postmaster General identical with that complained of in the case at 
bar. It was there held that the fine imposed by the Postmaster Gen- 
eral operated as an accord and satisfaction of ail claims accruing to 
plaintiff by reason of the destruction of the mail car. 206 Fed. 212, 
citing United States v. Oliver (C. C.) 36 Fed. 758. 

The record in this case discloses that certain delinquencies, other 
than the one in question, occurred in the term which began July 1, 1903,. 
and ended June 30, 1907, and the Postmaster General directed the 
amounts of the fines to be withheld from moneys earned by the plain- 
tiff, under a readjustment made subséquent to the time of the occur- 
rence of the delinquency, for which they were imposed. It does not 
appear that any objection was ever made by plaintiff to this practice 
and custom of the department under its interprétation of its au- 
thority under the statutes, rules, and régulations and provisions of the 
contract, though known to the plaintiff, and the moneys earned were 
paid regularly at stated periods, regardless of charges or fines to be 
imposed for past occurrences, to the advantage of the plaintiff. A 
différent interprétation of the contract, rules, and régulations would 
hâve necessitated the government retaining in its hands the moneys 
earned by the plaintiff beyond the time upon which payments fell due, 
by the terms of the contract, until such time as adjustments could be 
made for ail delinquencies occurring during the period named in the 
particular contract. 

We are of the opinion that the action of the Postmaster General, 
complained of in the case at bar, was predicated upon an interprétation 
of the contract, statutes of the United States, and rules and régulations 
of the department, a construction of long standing, acquiesced in by the 
plaintiff, was in contemplation of both parties, and was specifically 
provided for in the distance circular and its acceptance, constituting 
the contract for service by the plaintiff beginning July 1, 1911, and the 
plaintiff cannot be heard to question defendant's right to make the dé- 
ductions complained of in this action. 

[7] The plaintiff, however, insists that, even if the Postmaster Gen- 
eral had the right to make the proper déduction for the delinquency 
complained of herein, he could not in any event impose as a fine more 
than three times the amount earned by the railway company on the 
trip on which the delinquency occurred. He cites section 3962 of the 
Revised Statutes, which reads : 

"The Postmaster General may make déductions from the pay of con- 
tractors, for f allure to perform service accordlng to contract, ewid impose fines 
upon them for other delinquencies. He may deduct the price of the trip in 
ail cases where the trip is not performed, mid not exceeding three times the 
price if tJie failure 6e occasioned hy the fault of the contracter or carrier." 

Public policy requires that the mail shall be carried subject to Postal 
Régulations. The plaintiff in carrying the mails was not hauling 
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îreight, nor was it acting as a common carrier, with corresponding 
rights and liabilities, but in this respect was serving as an agency of 
government and as much subject to the laws and régulations as every 
other branch o£ the post office. Atchison, Topeka & Santa Fé Ry. Co. 
V. United States, 225 U. S. 640-649, 32 Sup. Ct. 702, 56 L. Ed. 1236. 
This view of the plaintiff entirely overlooks the provision of the above 
statute, as follows: 

"And Impose fines upon them for otlier Jelinquencies." 

For such delinquencies no limitation is attenipted to be placed, and 
pursuant to that provision of statute, paragraph 2 of section 1335 of the 
Postal Rules and Régulations vas enacted, and it is provided that: 

The "fine wlll In each case be snch sum as the Postmaster General may 
impose in view of the gravlty of the delinqiieuey." 

This court, in considering the right of the United States to recover 
of a carrier damages for losses sustained by reason of a "delinquency" 
such as is contemplated by this statute, said : 

"This view of the case cught not to be objected to by the United States, 
as it leaves with them a full and complète reniedy at ail times by the im- 
position of such penalties and déductions against any eontractors, as wlll fully 
relniburse the government for vvhatever loss it may hâve sustained." Union 
Pacific R. R. Co. v. United States, 219 Fed. 427-437, 134 C. C. A. 325, 335. 

It is further there stated that : 

"Congress by section 3962, supra, has authorized the Postmaster General to 
maUe déductions from the pay of any eontractors for failures to perform 
service according to contract, and to Impose fines upon them for other de- 
linquencies, and the fact that the Postmaster General by régulation No. 1335, 
above quoted, has specified the acts for which penalties may be imposed and 
déductions made, and the loss of mail in question being wlthin the terms of 
said régulation, and the fact that heretofore, during the existence of the 
government, no case lilîe the oue at bar has been instituted, except United 
States V. Atlantic Coast Line Railroad Co., supra, leads irresistibly to the con- 
clusion that the remedy of the United States l'or the loss of mail through the 
default of eontractors is through the imposition of fines and the mailing of 
déductions, as provided for, in said section above quoted." 

We hâve no difficulty therefore in determining that the Postmaster 
General had the right to make a déduction for the delinquency under 
this provision of statute, commensurate with the loss sustained by the 
government by reason of such delinquency, and that the provisions of 
said statute do not limit or attempt to limit or control the action of 
such officer or measure the amount of the fine by the value of the trip 
of the mail train wrecked. 

[8] Objection is made by the plaintiff that this interprétation of sec- 
tion 3962 of the Revised Statutes places the power of imposing a fine 
within the Postmaster General of the United States, without limitation. 
We are of the opinion that, unless the Postmaster General manifestly 
abuses or exceeds the power thus conferred upon him, his action is 
the exercise of the power conferred upon him by the statutes and rec- 
ognized by the terms of the contracts to be within his discrétion, and is 
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not subject to review by the courts. Allman v. United States, 131 U. S. 
31-35, 9 Sup. Ct. 632, 33 L. Ed. 51. 

The order of the trial court, directing the entry of judgment in favor 
of the défendant and against the plaintiff, is affirmed. 
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No. 280. 

L Courts <&=>366(10) — Fédéral Courts — State Laws as Rui.es of Décision 
— Attachment. 

Tlie remedy by attachment belng statutory, the rights of an attacklng 
credltor in a fédéral court are governed by the state law, as declared 
by the highest court of the state. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 965; Dec. DIg. 
<S=36G(10).] 

2. Gaknisiiment <3=115 — Lien of Garnishment — Interest on Savinqs 
Bank Deposit. 

Although by the law of Connectlcut an attachment creditor acquires 
only the rights which the debtor had at the time of attachment, where 
an attachment Is served by garnishment of a savlngs bank In which the 
debtor Is a depositor and the bank Is bound by contract to pay Interest 
or dlvldends on the deposit, the Interest accrulng thereafter is but an 
Incident of the deposit and Is bound by the attachment. 

[Ed. Note. — For other cases, see Garnishment, Cent Dig. g 234; Deo. 
Dlg. «S=»115.] 

In Error to the District Court of the United States for the District 
of Connecticut; Edwin S. Thomas, Judge. 

Action àt law by Dietrich E. Loewe, as surviving partner of the 
firm of D. E. Loewe & Co., against the Savings Bank of Danbury. 
From the judgment (226 Fed. 294), plaintiff brings error. Modified 
and affirmed. 

Daniel Davenport, of Bridgeport, Conn., and Walter Gordon Merritt, 
of New York City, for plaintiff in error. 

John H. Light, of South Norwalk, Conn., and John R. Booth and 
J. Moss Ives, both of Danbury, Conn., for défendant in error. 

Martin J. Cunningham, of Danbury, Conn., and William F. Tam- 
many, of South .\orwalk, Conn., for United Hatters of North 
America. 

Before COXE and ROGERS, Circuit Judges, and AUGUSTUS N. 
HAND, District Judge. 

ROGERS, Circuit Judge. An action was commenced by the prés- 
ent plaintiff and others in the Circuit Court of the United States for 
the District of Connecticut 13 years ago to recover damages from the 
members of a trade union charged with conspiracy in restraint of In- 
terstate commerce. The questions involved were before that court 

£=3For oUier casea see sama tapie & KISY-NUMBËR in aU Key-Numbered DigesU & Indexes 
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at various times, and were before this court on several occasions, 
and were three times before the Suprême Court of the United States. 
The plaintiffs were manufacturers of hats at Danbury, Conn., where 
they maintained a factory. The défendants in the original suit were 
members of a combination called the United Hatters of North Amer- 
ica, and they were charged with being in a conspiracy to compel the 
plaintiffs to unionize their factory. The Suprême Court in Loewe v. 
Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 488, 13 Ann. Cas. 
815 (1908), sustained the right to maintain the action. In 1912 the 
Suprême Court refused a writ of certiorari, and in 235 U. S. 522, 35 
Sup. Ct. 1170, 59 L. Ed. 341 (1915), that court, affirming the décision 
of this court in 209 Fed. 721, 126 C. C. A. 445 (1913), sustained a 
iudgment rendered against the défendants in that action in the sum 
of $353,130.90. 

When the action above referred to, known as the Danbury Hatter's 
Case, was commenced, a writ of attachment was issued dated August 
31, 1903, demanding $240,000 damages and costs. The writ directed 
the United States marshal for the district of Connecticut to attach 
to the value of $250,000 the goods and estate of over 150 named de- 
fendants, and it was duly served upon them and upon the Savings 
Bank of Danbury, défendant herein, "as agent, trustée, and debtor 
of and to each of the aforesaid persons named therein as défendants." 

The process under which the money deposited in the Savings Bank 
was attached was issued under section 880 of the General Statutes 
of Connecticut, Revision of 1902, which reads as f ollows : 

"When tlie effects of the défendant in any civil action In which a judgment 
or decree for the payment of money may be rendered, are concealed In the 
hands of hls agent or trustée so that they cannot be found or attached, or 
where a debt Is due froni any person to such défendant, or where any debt, 
legacy, distributive share, is or may become due to such défendant from 
the estate of any deceased person or insolvent debtor, the plaintifC may in- 
sert in his writ a direction to the officer to leave a true and attested copy 
thereof and of the accompanylng complalnt, at least twelve days before the 
session of the court to whieh it is returnable, wlth such agent, trustée, or 
debtor of the défendant, or, as the case may be, wlth the executor, aduilnls- 
trator, or trustée of such estate, or at the usual place of abode of such gar- 
nishee ; and from the time of leavlng such copy, ail the eflfects of the dé- 
fendant in the hands of any such garnishee, and any debt due from any 
such garnishee to the défendant, and any debt, legacy, or distributive share, 
due or that may become due to him from such executor, administrator, or 
trustée in insolvency, not exempt from exécution, shall be secured in the 
hands of such garnishee to pay such judgment as the plaintifï may recover." 

When the judgment was obtained in the main action, an exécution 
was taken out and put into the hands of the marshal, who, acting by 
the direction of the plaintiffs, made demand upon the Savings Bank 
of Danbury, the défendant herein, as agent, trustée, and debtor of 
and to each of the judgment debtors severally of the sums named in 
the exécution and of any estate of each of the several judgment debt- 
ors severally. This demand the Savings Bank refused to comply with, 
although at the time it was served it was indebted to each of the 
défendants severally in various amounts which it refused at the time 
to disclose. At the time the marshal made his demand, the Savings 
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Bank had on deposit $18,461.54 to the crédit of various of the de- 
fendants. The exécution was retumed wholly unsatisfied. 

An action in scire facias was then brought pursuant to section 931 
of the General Statutes of Connecticut, Revision of 1902, to recover 
attached Savings Bank accounts levied upon by the writ of attach- 
ment above mentioned. Section 931 reads as follows: 

"If judgment. be rendered in favor of the plalntlfC in any action by foreign 
attaehment, ail the efCects in the hands of the gamishee at the tlme of the 
attachment, or debts then due from him to the défendant, and any debt, legacy, 
or distributive share, due or to become due to the défendant from any gar- 
nishee as an exécuter, administrator, or trustée, shall be llable for the pay- 
ment of such judgment ; and the plaintifC, on praying ont an exécution, may 
direct the officer serving the same to make demand of such gamishee for 
the efCects of the défendant in his hands, and for the payment of any debt due 
to the défendant, and such garnishee shall pay sald debt or produce said 
effeets, to be taken and applied on said exécution; and if he shall hâve, in 
any manner, disposed of the efCects of the principal in his hands when the 
copy of the wrlt was left with him, or shall not expose and subject them to 
be taken on the exécution, or shall not pay to the offlcer, when demanded, the 
debt due to the défendant at the tlme the copy of the writ was left wlth him, 
such garnishee shall be liable to satlsfy such judgment ont of his own estate, 
as his proper debt, if the efCects, or debt, be of sufflcient value or amount; 
if not, then to the value of such effeets, or to the amount of such debt. A 
scire facias may be taken ont from the clerk of the court where the judgment 
was rendered, to be served uiion such [court] garnishee, requirlng him to 
appear before such court and show cause, if any he hâve, to the contrary; 
and the plaintifC may require the défendant, and the défendant shall hâve the 
right, to disclose, on oath, whether he bas any of the effeets of the debtor in 
his hands, or is indebted to him ; and the parties may introduce any other prop- 
er testimony respecting such facts. If it be found that the défendant has the 
effeets of such debtor In his hands, or is indebted to him, or if he makes default 
of appearanee, or refuses to disclose on oath, judgment shall be rendered 
agalnst him, as for his own debt, to be paid out of his own estate wlth costs ; 
but If It appear on the trial that the effeets are of less value, or the debt of 
less amount than the judgment recovered agalnst the debtor, judgment shall be 
rendered to the value of the goods, or to the amount of the debt ; and if it 
appear that the défendant has no effeets of such debtor in his hands, or is 
not indebted to him, he shall recover costs." 

And Congress in 1872 provided as follows: 

"In common-law causes in the Circuit and District Courts * * * the 
plalntiff shall be entitled to slmllar remédies, by attachment or other process 
agalnst the property of the défendant, which are now provide<l by the laws 
of the State in whicli such court is held" for the courts thereof ; "and such 
circuit or district courts may, from tlme to time, by gênerai rules, adopt such 
State laws as may be in force in the" states where they are held "in relation to 
attachments and other process: * • * Provided, that similar preliminary 
affldavits or proofs, and similar seeurlty as required by such" state "laws, 
shall be flrst furnished by the party seeklng such attachment or other reme- 
dy." Act June 1, 1872, c. 255, § 6, 17 Stat. 197. 

No question has been raised but that the action is one which the 
plaintiiï is entitled to bring under the laws of Connecticut and of 
the United States. 

It appears that in December, 1903, after the attachment of the 
deposits in the Savings Bank and before the rendition of final judg- 
ment in the original action, the défendants in that action assigned to 
the United Hatters of North America, a voluntary association having 
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an office or principal place of business in the city and state of New 
York, the dividends or interest accruing on said deposits and which 
were declared after the attachaient. 

The United Hatters of North America was given notice of the pen- 
dency of the proceeding according to the terms of the Connecticut stat- 
ute under which the proceeding was instituted, and it appeared and filed 
an answer in which it alleged that the dividends or interest accruing 
and declared subséquent to the original attachment were not held 
by the attachment but passed to it and became its property by virtue 
of the assignments. The United Hatters notified the Savings Bank 
that it claimed to own the dividends declared or the interest due on 
such accounts and demanded payment of the same which payment 
was refused. 

It is admitted that at the time of the attachment the amount held 
in the Savings Bank account to the crédit of the various défendants 
in the original action amounted to $18,461.54. And the District Judge 
has found that subséquent to the commencement of the présent pro- 
ceeding the défendant with the consent of the United Hatters paid 
to the plaintiiï $17,558.37, on June 26, 1915, and the further sum of 
$474.65 on account of the principal of said deposits. 

The important question involved is whether the interest or divi- 
dends which hâve accumulated in the hands of the défendant, and 
which would belong to the depositors but for the assignment, belong 
to the judgment créditer by virtue of the original attachment, or to 
the assignée of the fund by virtue of the assignment made after the 
attachment. 

It is understood that similar actions are pending, brought by the 
plaintiff against other savings banks in Connecticut, involving the 
same issue, and that the parties hâve stipulated that the judgment 
in those actions is to be controlled by the décision in this suit. The 
accumulated dividends on the various deposits in the various actions 
are said to amount to about $20,000. 

The District Judge came to the conclusion that the attaching créd- 
iter was not entitled to the interest or dividends, bnt that the same 
belonged to the United Hatters as assignée. He accordingly gave 
judgment to the plaintiiï in the sum of $428.52 ; that being the amount 
of the principal which it is admitted remained unpaid in the hands 
of the Savings Bank of Danbury, the défendant in the action. 

The attachment of deposits in a savings bank is a proceeding un- 
known to the common law. In Haber v. Nassitts, 12 Fia. 589, 608, 
the Suprême Court of Florida déclares that: 

"No such process was known at common law, and the proceeding is traceil 
to a custom of London whereby, 'if a plaint was aiHrmed and returned uilill," 
the plaintiff had a garnishment against debtors of the défendant, and after 
certain proceedings was entitled to judgment." 

However that may be, the remedy by attachment in this country 
owes its existence entirely to statutory enactment. In Penoyar v. 
Kelsey, 150 N. Y. 77, 44 N. E. 788, 34 L. R. A. 248 (1896) the; 
New York Court of Appeals in speaking of the remedy by attachment 
says; 
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"It exlsts, as a provisional reinedy, only when authorized by statute, and, 
as such, Is comparatlvely récent in Its origin." 

And see Cause v. Cône, 12, Tex. 241, 11 S. W. 162 (1889) ; Hubbell 
V. Kingman, 52 Conn. 19 (1884); Kittredge v. Bellows, 7 N. H. 399; 
Baldwin v. Flagg, 43 N. J. Law, 495. But in Mack v. Parks, 74 Mass. 
(8 Gray) 517, 69 Am. Dec. 267 (1858), the court said: 

"Our System of attachment on mesne process was derlved from the anclent 
rule of the common law, by which, as part of the service of civil process, goods 
vi'tiich were properly subject to distress were allowed aiso to be taken by a 
specles of distress, and held as vadii or pledges to compel the appearance of 
the défendant." 

[1] As the remedy by attachment is statutory, the rights of an 
attaching créditer are governed by the state law as declared by the 
highest court of the state enacting the statute, and the décisions of 
that court will be followed by a court of the United States having 
jurisdiction of the proceedings. Wolf v. Cook (C. C") 40 Fed. 432 
(1889); Rice v. Alder-Goldman Commission Co., 71 Fed. 151, 18 C. 
C. A. 15 (1895) ; I^. Bucki & Son Lumber Co. v. Fidelity & Deposit 
Company of xMaryland, 109 Fed. 393, 48 C. C. A. 436 (1901). 

And as the remedy by attachment is regarded as being in déroga- 
tion of the common law, the courts hâve sometimes construed strictly 
the statutes giving the remedy. Ritchie v. Sayers (C. C.) 100 Fed. 
520 ; Brigham v. Avery, 48 Vt. 602 ; Penoyar v. Kelsey, supra. But 
in a number of the states the statutes themselves expressly provide 
that they are not to be strictly construed. See C. J. Z7 . In other 
States the courts, having regard to the intention of the Législatures, 
hâve been inclined to adopt a libéral construction independently of 
express statutory provision. Hannibal, etc., R. Co. v. Crâne, 102 111. 
249, 40 Am. Rep. 581; Gunby v. Porter, 80 Md. 402, 31 Atl. 324; 
Best V. British, etc., Co., 128 N. C. 351, 38 S. E. 923; Strock v. 
Little, 45 Pa. 416; Cola v. Utah Sugar Co., 35 Utah, 148, 99 Pac. 
681. The Connecticut statute, once construed strictly (Hubbell v. 
Kingman, supra), is now liberally construed (Ransom v. Bidwell, 89 
Conn. 137, 93 Atl. 134 [1915]). The policy of the state of Connecti- 
cut is declared by its highest court in the case last cited to be that: 

■'Ail the property of a debtor not exempt from exécution shall be made sub- 
ject to the payment of his debts, and that every facility consistent with the 
reasonable immunity of the debtor should be afiorded to subject such proper- 
ty to légal process." 

[2] Under such statutes as that in Connecticut, it is, of course, 
not questioned but that a creditor of a depositor in a savings bank 
can attach the deposit. A bank is bound to respect such process, and 
the courts do not permit it to apply the fund attached to the pay- 
ment of any debt due from the depositor to any one. Bolles on 
Modem Law of Banking, vol. 2, p. 778. The difficulty arises when 
the fund so deposited is upon interest and it becomes necessary to 
détermine whether the attachment binds interest thereafter accruing. 
The District Judge thought it did not. He fully recognized the prin- 
ciple that the question should be governed by the décisions of the 
Connecticut court so far as those décisions throw light upon the 
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subject. He reviewed at some length the décisions in that state. 
There are a number of cases in which the Connecticut court has de- 
cided that attaching creditors acquire no more or greater rights than 
the depositors had at the time of the attachments, and he therefore 
concluded that ail interest accruing after the attachment belonged 
to the assignée by virtue of the assignment and not to the attaching 
creditors. 

But the exact question presented in this action has never been 
presented to the Suprême Court of the state of Connecticut. That court 
has held that under the foreign attachment statute of that state there 
is no right to attach unless there is an existing obligation or debt due, 
and that where there is a condition précèdent to the liability there 
is not an existing indebtedness which can be garnished. See Fitch 
V. Waite, 5 Conn. 117 (1823); Coburn v. City of Hartford, 38 Conn. 
290 (1871) ; Holcomb v. Town of Winchester, 52 Conn. 447, 52 Am. 
Rep. 609 (1885); Sand Blast File Sharpening Co. v. Parsons, 54 
Conn. 310, 7 Atl. 716 (1886); Cunningham Lumber Co. v. N. Y., 
N. H. & H. R. R. Co., 77 Conn. 628, 60 Atl. 107 (1905). Thèse dé- 
cisions, however, are not conclusive of the question involved in the 
présent action. Not only is the question one upon which the Connecti- 
cut courts hâve not passed, but it is one upon which there seems to 
be little authority. While it is true that under the Connecticut dé- 
cisions it is the existing obligation or the debt due which is bound 
by the attachment, and that at the time the attachment was served 
the dividends in question had not been declared and were not in exist- 
ence, nevertheless they would be subject to the attachment if they are 
to be considered a necessary incident of the deposits. For what- 
ever binds the principal binds that which is inséparable from the 
principal. An attachment of a freehold, for example, gives a lien on 
the timber trees and on the building attached thereto. In Coke on 
Littleton, 15 Ib, it is said that a thing is "incident to another when 
it appertains to, or follows on that other which is more worthy or 
principal." The lexicographers say that an "incident" is a thing that 
is necessarily or inseparately connected with another. That it is 
something characteristically, naturally, or legally depending upon, con- 
nected with, or contained in another thing as its principal. Webster 
says that it is something necessarily appertaining to or depending on 
another, which is termed the principal. So that the question is wheth- 
er the "dividends" on thèse deposits so appertained to and were so 
connected with the latter that the attachment of the deposits created 
a lien on the deposits and the dividends including those subsequently 
declared. In Shinn on Attachment and Garnishment (1896) vol. 1, 
§ 316, pp. 609, 610, the writer says: 

"Whether or not the rents and profits accruing upon the attached property 
are subject to the attachment lien cannot be said to be judlclally ascertained." 

In Cook on Corporations (7th Ed. 1913) vol. 2, § 484, p. 1359, that 
writer says that: 

"Dividends on the stock which Is attached foUow the stock and are covered 
by the attachment." 

236 F.— 29 
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In Jacobus v. Monongahela National Bank (C. C.) 35 Fed. 395 
( 1888), a case in a United States District Court, a créditer attached 
shares of stock in a railroad company, the shares standing in the 
name of Jacobus, and, when the railroad company and Jacobus were 
summoned as garnishees, Jacobus pleaded nulla bona and the railroad 
company pleaded that the stock belonged to Jacobus. The original 
case was decided in 1883 by the Suprême Court of the United States 
(109 U. S. 275, 3 Sup. Ct. 219, 27 L. Ed. 935) in favor of the gar- 
nishees. It appears that, at the time the attachment was served, the 
railroad company had in its hands a dividend of $264 on said stock, 
and from time to time thereafter 21 other dividends of $264 each 
were declared and ail said dividends were retained by said railroad 
company until the décision by the Suprême Court, when the railroad 
company paid the money to Jacobus without interest. Suit was then 
brought on the recognizance furnished by the bank to pay damages 
caused by the attachment, and the question arose as to whether the 
attachment compelled the railroad company to withhold the payment 
of subséquent dividends. The court held that the attaching creditor 
was entitled to the dividends and said : I 

"The dividends were but an incident to the stock — the mère fruits thereof 
— and were as much within the grasp of the attachment as the corpus of 
the stock was." ! 

In Moore v. Gennett, 2 Tenn. Ch. 375 (1875), Chancelier Cooper 
in an attachment case said that : 

"Dividends are as much an incident to the stock as rent is to the reversion 
of land, or interest to a debt." ' 

He added : 

"Besides, the increase or income of property, after the levy of an attach- 
ment, is given to the créditer by Code, § 3536." 

The connection clearly shows that in his opinion the provision of 
the Code was merely declaratory of what the law would hâve been 
without the Code. 

In Syracuse City Bank v. Coville, 19 How. Frac. (N. Y.) 385 (1860), 
the court held that, where an attachment issued and was levied on a 
money bond payable in installments and at the time only one install- 
ment was due, the creditor only acquired a lien on the amount actually 
due upon the bond at the time of service of the writ. The case is 
distinguishable from the case of Jacobus v. Monongahela National 
Bank, supra, and is not to be regarded as controverting it in the least. 
What was attached in the Syracuse City Bank Case was the debt due 
at the time of the levy. The debts due on the subséquent installments 
were not incidents of the debt attached, but were wholly independent 
thereof. 

In the case under considération the property attached was not stock, 
but deposits in the Savings Bank. Now a savings bank is conducted 
solely for the benefît of its depositors. It receives deposits and loans 
them for their benefit; and a savings bank, which is conducted solely 
for the benefit of the depositors and in which the profits after deduct- 
ing necessary expenses inure wholly to the benefit of the depositors, 
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does not stand in the relation of a debtor to a créditer as does an ordi- 
nary bank to its depositors. Its relation is more nearly that of trustée 
and cestui que trust. State v. People's National Bank, 75 N. H. 27, 
70 Atl. 542, 21 Ann. Cas. 1204. The depositors intrust their money 
to the bank as their trustée to keep and invest the same according to 
the charter and the laws. If there is a profit, they receive it ; if there 
is a loss, they share it according to the amount of their deposits. In 
Cary v. Savings Union, 22 Wall. 38, 28 L. Ed. 779 (1874), the Suprême 
Court held that the share of profits paid by a savings bank to its de- 
positors constituted "dividends." Chief Justice Waite wrote the opin- 
ion, in the course of which he said : 

"The interest received for the loan of eaeh deposit was not kept by itself, 
and paid to the depositors after deducting a charge to cover expeiises, but ail 
was placed In a common fund, and, when the net resuit of the business was 
ascertalned, that was dlvided among the several contributors according to 
the value of their contributions. Such a division clearly produces a dlvldend 
according to the common understanding of that term." 

The question in the case was whether the share of the profits paid a 
depositor was to be considered as "interest" or as "dividends." But 
that was a case where the Savings Bank had a capital stock and a 
reserve fund, and under its charter the directors at the expiration of 
every six months, after deducting certain salaries and expenses, would 
set apart a certain proportion of the profits, not exceeding one-tenth, 
to the stockholders as a compensation for furnishing the capital. "Al- 
though a bank may be called a savings bank, if it is really a stockhold- 
ers' bank, where the capital is owned by the shareholders, the name 
will amount to nothing." 2 Morse on Banks, § 618. The mère désig- 
nation of a bank as a savings bank does not make it one. To déter- 
mine its true character, its organization, powers, and mode of doing 
business must be considered. 3 R. C. L. p. 694. And the record in 
this case does not disclose the organization, powers, and mode of do- 
ing business of the Danbury Savings Bank. We do not know whether 
it had a capital stock or not. If it did not hâve but held the deposits 
as a trustée and not as a debtor, the plaintiff could still attach them. 
The law is clear that, if a trustée bas funds in his hands belonging to 
a cestui que trust, they are liable to foreign attachment. Easterly v. 
Keney, 36 Conn. 18 (1869). Whether the income funds so held pro- 
duce "dividends" in a technical sensé is not important to the décision 
of this case, such income being, in our opinion, an incident of the de- 
posits in either case. 

The matter may be considered from another viewpoint. In Matting- 
ly v. Boyd, 20 How. 128, 15 L. Ed. 845 (1857), the Suprême Court 
said that : 

"As a gênerai rule, a garnlshee Is not bound to pay interest, because he Is 
liable to be called on to pay at ail tlmes. 11 Sargent & Kawle, 188 ; Drake, 
Pr. 725; 1 Washington V. R. 149." 

Undoubtedly what the court referred to was not the interest due 
from a debtor to a creditor at the time of the service of the process, 
but interest on the money thereaf ter ; and in that case, while acknowl- 
edging the gênerai rule to be as stated, the garnishee was charged with 
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interest from the time when the attachment process was served for 
the reason that he had used the money, and interest was charged from 
October 23, 1827, when process was served to August 25, 1851. 

In Woodruff y. Bacon, 35 Conn. 97 (1868), the Suprême Court of 
Connecticut applied the same principle to a case in which the garnishee 
had used the f und. The court said : 

"But we cannot recognize the principle that should allow the plaintlffs to 
recover the debt and not allow them to recover the interest which is the mei-e 
incident to the debt arising from the defendant's use of it." 

So in Cox V. Cronan, 82 Conn. 176, 72 Atl. 927, 135 Am. St. Rep. 
268 (1909), the same court said: 

"When money belonging to a défendant Is attached In the hands of a third 
party hy process of foreign attachment, the garnishee cannot safely pay ic 
over to either party pending the contlnuance of the suit in which it is at- 
tached, but must hold It to abide the resuit of the action. If he is not un- 
der contract to pay interest and makes no use of the money, but retains it as 
a mère stalceholder, he will not be liable for interest until the resuit of the 
suit détermines to which party he shall pay it. Candee v. Skinner, 40 Conn. 
464 ; Phœnlx Ins. Co. v. Carey, 80 Conn. 426, 432, 68 Atl. 993. But when he 
mingles the money attached with his own and has the use of it, he Is liable 
for the interest on it." 

In American & English Encyclopedia of Law, 837, 838, the rule is 
laid down as follows : 

"It Is well settled that a garnishee is liable to the plaintifC for interest on 
the amount of hls indebtedness to the défendant during the pending of the 
garnishment proceedings if he had promlsed the défendant to pay interest 
or if he received interest or used the money during that time." 

In 22 Cyc. 1559, 1560, the rule is stated as follows: 

"Attachment or Garnishment. — (1) In General. Where interest upon a 
debt is recoverable as damages, and not by reason of a contract to pay it, 
the debtor is not usually liable for interest during a period in which he is 
prevented from making payment by reason of the debt being attached or 
garnished in his hand by some third person, or by the debtor being summoned 
as a trustée of the creditor under trustée process. But if the contract on 
which the debt is founded draws interest during the time payment is thus 
delayed interest will not be suspended. If a debtor against whom trustée or 
garnishment proceedings are issued causes unreasonable delay in making his 
answer thereto or otherwise for the purpose of obtalning a longer use of 
the money, or falsely dénies his indebtedness, he will be liable for interest 
during the pendency of the proceedings. (2) Use of Funds by Garnishee. If a 
garnishee, during the pendency of the proceedings, employs the funds in 
his hands so as to dérive a profit therefrom, he will generally be held to 
account for Interest." 

In Bassett v. Kinney, 24 Conn. 267, 63 Am. Dec. 161 (1855), the 
court held that a person to whom money is intrusted to be paid over 
to a designated récipient, and who deposits the money in bank for 
some time, afterward paying it over to the person entitled to receive 
it, is liable to such person for the interest paid to him, on the money 
while deposited in the bank, although such interest is paid after the 
money has been turned over. Where it affirmatively appears that the 
funds hâve been profitably employed and the principal has been aug- 
mented by virtue of such profitable employment, the principal and the 
incrément are inséparable and belong to the attaching creditor. If 
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Ihe attachée! fund, in this case the deposits, produces earnings during 
the period of the attachment, those earnings are an incident of the at- 
tached fund and subject to the hen. It makes no différence by what 
name the earnings may be called, whether interest or dividends. As 
long as the attached fund is used for profit, the profit, whether earned 
for the benefit of the garnishee or the debtor, is impounded for the 
benefit of the attaching creditor and is subject to the sarne ultimate 
disposition as the principal of which it is the incident. Is it said that 
in this case the Savings Ijank was not using the funds for its own 
benefit but for the benefit of the depositors? But surely that catinot 
help the case, for if the argument be sound then this extraordinary 
resuit woukl follow : That a person garnisheed could not use the at- 
tached funds for bis own benefit without being chargeable with in- 
terest, but he could use them for the benefit of the debtor défendant 
who is being pursued by the attaching creditor and if he did the de- 
fendant and not the attaching creditor would be entitled to the accumu- 
lated interest. A principle leading to such an unjust and irrational 
resuit cannot be sound and need not be further considered. 

That the deposits attached were used and earned a profit during the 
period of litigation is conceded. The court below made the following 
finding of fact which was emliodied in the judgment : 

"That since thîit attaclinient, tlie (Icfcndant hort'iii lias, in accordai)ci> 
with tlie tprms of its cliarter, nsed and imjiroved the moiieys KO dopositod 
with it and has re},'iilarly declared dividends upon said sevpral deposits pay- 
able from the inconie and prolits earned hy the défendant from thèse and its 
other deposits, and that the aggregate aniount of dividends se declared upon 
the several deposits, levied upon hy said writ of attachment, is $11,278.13." 

The plaintiff contends that he is entitled to recover 6 per cent, in- 
terest from the date of the demand made by the marshal after final 
judgment on December 24, 1912. The General Statutes of Connecti- 
cut, Revision of 1902, section 3440, provide that the net income of 
savings banks in excess of one-eighth of 1 per cent, of its -deposits, 
actually earned during the six months last preceding, and no more, 
may be semiannually divided among its depositors. It is then added 
that no dividend shall exceed a rate of 4 per cent, per annum except 
as provided in section 3441. The plaintiff 's claim to 6 per cent, does 
not rest upon anything in that section, but upon the principle that the 
refusai to comply with the mar.shars demand was wrongful, and, when 
one wrongfully withholds moneys, he is chargeable with the légal rate 
of interest, which in Connecticut is 6 per cent. At the time the mar- 
shal made his demand, the interest or dividends were claimed by the 
United Hatters of Xorth America under the as.signment, and the pro- 
ceeding now under review was instituted to détermine the rights of 
the respective parties. A withholding by the défendant under such cir- 
cumstances cannot be regarded as unlawful, and the interest to be 
allowed must be limited to the savings bank rate. 

The judgment below must be modified so as to include the dividends 
declared by the défendant according to law. Those dividends the 
plaintiff is entitled to recover in addition to the balance of the deposits 
$428.52, and his costs in bot-h courts. 

The judgment, so modified, is affirmed 
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STAATS V. BIOGRAPH CO. 
(Circuit Court of Appeals, Second Circuit. July 3, 1&16.) 

No. 281. 

1. CoBPOBATioNs <S=»152 — Déclaration or Dividends — Power of Directobs. 

It is the gênerai rule that, when a corporation has a surplus, whether 
a divldend shall lie made rests on the fair and lionest discrétion of the 
directors, whlch eannot be controUed by the courts. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 564-567; 
Dec. Dig. <s=»152.] 

2. CoBPOKATiONS ®=>155(2) — Déclaration or Dividbnd — Power op Dibectobs 

To Bescind. 

If a cash dividend is declared by a board of directors and is announced 
to the stockholders and the corporation has a sufflcient surplus to pay 
the same, a debt is created, and the board has no power to rescind Its 
action ; but in case of a stocls dividend, to be paid by an additlonal issua 
of stoclj, the board may rescind Its action in good faith at any time before 
the stoci£ is Issued. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 561; Dec. 
Dig. <S=155(2).] 

3. CoBPOEATioNS ®=>155(2) — Declabation of Dividend — Bescission of Ac- 

tion BT Dibectobs. 

The directors of défendant corporation declared a dividend to be 
evldenced by scrip certiflcates redeemable by défendant on or before a 
certain date at par in cash, stoclc, or évidences of indebtedness at its 
option. It had sufficient surplus to warrant the dividend. The certifl- 
cates were not issued, and, the European War having serlously affected 
defendant's business, Its directors resclnded the resolution declaring the 
dividend. Eeld, that such action was still within thelr power. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 561 ; Dec. 
Dig. 0=>155(2).] 

In Error to District Court of United States for Southern District 
of New York. 

Action at law by Richard H. Staats against tlie Biograph Company. 
Judgment for défendant, and plaintiflf brings error. Affirmed. 

The défendant is a corporation organized in 1895 pursuant to the laws of 
the State of New Jersey. It has an authorlzed capital of $2,000,000, and of 
this amount $1,999,000 Is outstandlng, and Is engaged In the moving picture 
business. 

The plaintlfC Is a citizen of the state of New York and is the record owner 
of 550 shares of the par value of $55,000 of the stocls of the défendant Com- 
pany, and has been slnce prior to January 1, 1913. 

On December 28, 1914, the board of directors of défendant declared a divi- 
dend of 50 per cent, on its outstandlng capital stock, payable February 1, 
1915, to the stockholders of record of January 18, 1915. The dividend as 
declared was payable February 1, 1915. It was to be paid in registered scrip 
certiflcates contalnlng upon thelr face an agreeinent by the défendant that 
the^ might be converted on or before December 31, 1916, at par, without iu- 
terest, wholly or partly in cash, wholly or partly at par, or wholly or partly 
in sueh form of interest-bearing obligation as might be deemed by the directors 
to the best Interests of the company. Announcement of thls action was maue 
In a clrcular to the stockholders, dated December 28, 1914. 

Without authorization from the stockholders and on August 10, 1915, and 
without the plaintlff's consent, the directors passed a resolution rescindlng the 
déclaration of the dividend prevlously declared, and thls action was announced 
in a eircular to the stockholders dated August 26, 1915. 

®=9For other casea s«e same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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On September 14, 1915, the plaintifC made a demand on the défendant for 
the (lelivery of the registered scrip certiflcates whlch he claimed pursuant to 
the resolution of Deceniber 28, 1914. The demand was not complled with, 
and this action is brought to recover $27,500; that being the face amount of 
the serij) certiflcates which were issuable to him in respect of the $55,000 par 
value of the stock liold by hlra. At the close of the trial of the action a 
motion was made to dismiss the complaint. That motion was denled. Both 
sides asked the court to direct a verdict, and a verdict was directed for the 
défendant ; an exception being reserved for the plaintifC. 

Van Vorst, Marshall & Smith, of New York City (Alexander B. 
Siegel, of New York City, of counsel), for plaintiff in error. 
David Gerber, of New York City, for défendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
question involved herein concerns the power of a board of directors 
of a corporation to rescind a resolution declaring a scrip dividend, after 
the resolution declaring the dividend bas been announced, and notwith- 
standing the existence of a surplus at the time of the adoption of both 
resolutions. 

It is conceded that no dispute as to the facts exists. The décision 
below was limited by its terms to a décision against the plaintifï on 
questions of law alone. 

Prior to 1913 the défendant company had paid cash dividends at 
the rate of 12 per cent, annually; but on February 28, 1913, the direc- 
tors decided to reduce the rate to 6 per cent, annually. 

The company had purchased land in the Bronx borough in New 
York City, upon which it proposed to construct a new plant. The ré- 
duction in the dividend was for the purpose of facilitating the com- 
pletion and equipment of this new plant. On December 31, 1912, the 
company had a surplus of $831,149 after deducting a reserve for dé- 
préciation. Ail of this surplus was profit earned by the company in 
excess of dividends paid to the stockholders. The balance sheet of the 
company on June 30, 1915, shows that there was on that day a profit 
and loss surplus of $1,101,696.83. The évidence shows that at the 
end of every month during the year of 1915 the surplus always was in 
excess of $1,000,000. Nevertheless on August 10, 1915, the board 
adopted the f ollowing resolution : 

"Resolved, that the action taken at the meeting of the board of directors 
held December 28, 1914, declaring a scrip dividend of flfty (50) per cent., be 
and the same is hereby rescinded." 

It is not claimed that the corporation had between the time of the 
déclaration of the dividend and its rescission suffered any unforeseen 
or material loss. AH the surplus which existed when the resolution 
declaring the 50 per cent, scrip dividend was passed still existed when 
the revoking resolution was adopted, and in f act at the time the latter 
resolution was passed the surplus had been somewhat increased above 
what it was when the original déclaration was made, and at no time 
since has it fallen below $1,000,000. 

But it appears that intermediate the passage of the resolution de- 
claring the dividend, December 28, 1914, and its rescission, August 



456 236 FEDERAL REPORTKR 

10, 1915, the business of the company was seriously affected by the 
European War. Conditions had so changed that the officers of the 
company voluntarily consented that their salaries should be reduced. 
On bis own request'the president's expense allowance of $7,500 per 
annum was discontinued, and his salary, which had been $18,750 a 
year, was reduced to $15,000. The company had to borrow cash from 
its directors to meet its needs. The operating expenses of the company 
were about $50,000 a week. A few days prior to the adoption of the 
rescirtding resolution, it borrowed from its président $27,000, who with 
others accepted the notes of the company unsecured by any collatéral. 
The président testified that : 

"At tlie time the dividend was dnclared, the Inisiness had fiillen oflf consider- 
ably. but it was believed froui the best infoniiation obtaniable that it would 
be OTdy teiiiporary shrinliage. Eai-ly in the foUowiiig year, or say in the spriii? 
of the following year. the business taU off very rai)idly, until it now aniounts 
to practieally nothiiis. There was also at the saine tinie a very serious change 
in tlie business of this country and Canada. Tliere were certain faets whiûi 
the directors considered at their meeting of December 28, 1914, which were 
very eneouraging and kwlied like si suljstantial cliaage for the better. But 
within a very few mouths the reverse begau to take place." 

He was asked: 

"You had difficulty in getting your. films across into countries that are in 
war?" 

And he repiied: 

"Well, we had morç difficulty in getting orders. Formerly we would send a 
small positive print abroad of eacli production. ïhat would be sliown to 
the buyers on the other slde, not only for lOuropean markets, but also for 
Australia. ïhey would order on saniples and on ti certain day they would 
cable to shlp so many positives. That nieaiit that they ordered two or more 
weeks in advance of the time required. ]^at(>r ou conditions changed to sucli 
an extent that the varions buyers would not place their orders more than 
a few days in advance of the time required for delivery, and we were obliged 
to ship machinery to the, other side and hold our négatives hère until we made 
ail tlie positives we could sell or lease in the American and (.'anadlan markets. 
Then we shlpped the négatives to the other side, and had the positive prints 
made there, so that we could accept orders up to leaving less than 24 hours 
before tiie time required for delivery. That was a very serious change. Fur- 
thermore, the duty imposed was so great, the duty retiulremeuts put in force 
by the Canadian goveriiment, tliat our agent, the man who represeuts us in 
ail foreign countries, cabled us to susiiend ail shipments even of positives. By 
that time the business ceased entirely." 

The resolution of rescission was adopted after many hours of dis- 
cussion of the American and of tlie foreign market. 

No scrip dividend bas been paid to a single stockholder, and appar- 
ently ail the stockholders with the exception of this plaintifï hâve ac- 
cjuiesced in the action of the directors. If this action can be maintained 
and the plaintifï can recover the damages he sues for and other stock- 
holders insist on like payments to them, it will recjuire approximateiy 
$1,000,000, an amount which probably could only be realized by con- 
verting this company 's fîxed assets into cash and winding up its busi- 
ness. The question presented is one of considérable importance, and 
has received careful considération. 

[1] This seems to be an attempt on the part of a single stockholder 
to dictate to a directorate and to compel it against its will and honest 
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jiulgment to pay a dividend to him in cash or stock. The gênerai rule 
is well established that, when a corporation has a surplus, whether a 
dividend shall be made rests in the fair and honest discrétion of the 
directors, uncontrollable by the courts. Williams v. Western Union 
Telcgraph Co., 93 N. Y. 162 ; Gibbons v. Mahon, 136 U. S. 549, 565, 
10 Sup. Ct. 1057, 34 h. Ed. 525 (1890). 

There hâve been numerous attempts to induce courts to interfère 
with directors in the exercise of their discrétion, but they hâve quite 
uniformly refused to do so, unless it appeared that the directors had 
willfully abused their discrétion and acted in bad faith and in neglect 
of duty. It takes a very strong case to induce a court to order direc- 
tors to déclare a dividend. A court has no jurisdiction to do so unless 
fraud or a breach of trust is involved. Cook on Corporations (7th 
Ed.) vol. 2, § 545, p. 1588. 

In the case at bar there is nothing to lead us to doubt the perfect hon- 
esty and good faith of this board of directors, and the soundness of 
their judgment in this matter. l'ut this plaintifï is not in this court 
asking us to compel the board of directors to déclare a dividend. He 
is hère, he asserts, because the board has declared the dividend and 
announced it, and then recalled its action and rescinded the vote. 

In proper cases courts protect minorities, even minorities of one, 
against the oppression of the majority of stockholders and of boards 
of directors. It somctimes happens, however, that a minority institute 
"strike" suits and seek to oppress majorities and to involve the cor- 
poration itself in disaster for purposes of their own and for reasons 
not always revealed. So that there are cases in which courts are com- 
pelled to protect minorities against majorities and majorities against 
minorities. 

In this case it does not escape observation that the plaintiff's right 
to a stock dividend, if he has such a right and can enforce it, would 
gain him nothing. We say it would gain him nothing, because, while 
a stock dividend would increase the number of bis shares, it propor- 
tionately diminishes the value of each of bis shares, leaving the aggre- 
gate value as it was before. He acquires the ownership of more shares, 
but he adds nothing to his proportionate ownersliip of the assets of the 
corporation. Green v. Bissell, 79 Conn. 547, 555, 65 Atl. 1056, 8 L. 
K. A. (N. S.) 1011, 118 Am. St. Rep. 156, 9 Ann. Cas. 287 (1907). 
What he expects through this suit is not the stock but the cash value 
of the stock. But the question which th.is court must pass upon, what- 
ever the conséquences in this particular case may be, is whether a 
board of directors, having declared tlie dividend in the form already 
statcd, had the power to rescind its action. 

We may, however, remark in passing that while it might be very dis- 
astrous to the welfare of the défendant, under the circumstances in 
which it nov^' finds itself, if any large number of its stockholders could 
corne into a court of law as this plaintiiï has done and enforce the de- 
mand that they receive the value of the stock dividend as declared, yet 
the corporation might easilv hâve avoided any such situation. For we 
confess our inability to see how the corporation or its stockholders 
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coiild in the least degree hâve been prejudiced if the scrip dividend 
had been issued as originally voted, and the corporation had then 
elected to pay it in stock. The property of the corporation would not 
hâve been impaired in the sHghtest extent. 

The right to reconsider the déclaration of a dividend would seem 
to dépend upon the circumstances under which the dividend was de- 
clared, as well as upon the character of the dividend itself. 

1. If a board of directors, for example, should déclare a dividend, 
and, before any public announcement of the action has been made, 
shûuld reconsider the vote and rescind the action, its right to do so, 
perhaps, could not successfully be challenged. 

2. If a board of directors should déclare a dividend when there are 
at the time the déclaration is made no profits to divide, and if public 
announcement of the déclaration of the dividend should be made, it 
may be that the right to reconsider and rescind would not be denied. 
Until such a dividend is paid there would seem to be a locus poenitentiae, 
and the directors might recall their ultra vires act. They would not 
be under any obligation to consummate an illégal act which is merely 
in fieri. Thompson on Corporations, vol. 2, § 2135. 

[2] 3. But if a board of directors should déclare a cash dividend 
and make a public announcement of the fact, the courts hâve held 
that thereafter the board has no right to reconsider and rescind its 
action. The reason seems to be that the déclaration of the dividend 
sets apart from the profits of the corporation a sum which is to be 
paid to the stockholders in proportion to their shares, and that it cré- 
âtes a debt due from the corporation to each shareholder, resulting in 
the relation of debtor and créditer. A dividend divides the property 
which belongs to the corporation into that which the corporation re- 
tains and that which the corporation agrées to pay to the stockholders, 
and which it is thereby bound to pay. That which one person is 
bound to pay to another is a debt. Lockhart v. Van Alstyne, 31 Mich. 
75, 78, 18 Am. Rep. 156 (1875). Such a dividend cannot be rescinded 
because a debtor does not hâve it within his power to "rescind" his 
debt. Beers v. Bridgeport Spring Co., 42 Conn. 17 (1875) ; McLaren 
V. Planing Mil! Co., 117 Mo. App. 40, 50, 93 S. W. 819 (1906); King 
v. Patterson, etc., R. Co., 29 N. J. Law, 82, 87 (1860) ; Ford v. East- 
hampton Rubber Thread Co., 158 Mass. 84, 32 N. E. 1036, 20 L. R. 
A. 65, 35 Am. St. Rep. 462 (1893) ; Cook on Corporations (7th Ed.) 
vol. 2, § 541, p. 1580. And sometimes the corporation becomes not 
merely a debtor, but is a trustée, as where the corporation has not 
only declared a dividend, but has deposited a fund out of which the 
dividends are to be paid. Le Roy v. Globe Insurance Co., 2 Edw. 
ch. 657 (N. Y.) (1836) ; Van Dyck v. McQuade, 86 N. Y. 38, 52 (1881). 
A trust relation, having been established, cannot be terminated at the 
pleasure of the board of directors by a vote rescinding its former ac- 
tion. 

In Taylor on Corporations (5th Ed.) § 568, it is said that: 

"The discrétion of the corporate management is exhausted In declarlng the 
dividend; thereupon their only function is to pay It to the stockholders." 
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So in Machen on Modem Law of Corporations, vol. 2, §■ 1358, that 
writer says: 

"As a dividend when declared becomes a debt of the company, it follows tbat 
a dividend once properly declared, cannot be revoked." 

Morawetz, in his book on Corporations (volume 1, § 445), says that: 

"A dividend properly declared by the directors of a corporation cannot sub- 
sequently be revoked ; tliose persons who were shareholders on tbe books of 
the Company at the tinie when the dividend was declared hâve a légal clalm 
agalnst the company for the payment of the amount of the dividend." 

And in Marshall on Corporations, § 283, it is said : 

"Since the right of the stockholders of a corporation to a dividend becomes 
vested as soon as the dividend has been fully declared by the directors, and 
the corporation becomes tlielr debtor for their respective shares, it follows 
that neither the same board of directors nor their successors can afterwards 
reconsider their action and revoke the déclaration vvithout the stockholders' 
consent." 

4. A différence seems to exist between a cash dividend and a stock 
dividend, so that, if a board of directors déclare a stock dividend, the 
anthorities appear to recognize the right of the board subsequently to 
rescind its action at any time prior to the actual issuance of the stock. 

The leading case on the subject is that of Terry v. Eagle Lock Co., 
47 Conn. 141 (1879). It appears in that case that at a meeting of stock- 
holders of the défendant company held on August 5, 1875, it was voted 
to increase the capital stock 2,000 shares, and that the said increase 
be out of the surplus earnings of the company. It was at the same 
time voted that the directors be authorized and directed to cause tlie 
stock to be issued to the présent stockholders pro rata. On August 
18, 1875, a specially called stockholders' meeting was held, and a vote 
was passed rescinding the vote of August 5th increasing the capital 
stock. The plaintiff stockholder who had not been présent at the meet- 
ing at which the former vote was rescinded asked to hâve his pro 
rata share of the increase issued to him, or the value thereof paid to 
him, claiming that by the first vote he had a vested right of which 
he could not be deprived by the subséquent rescission. The court, in 
referring to the alternative prayer in the plaintiff's pétition asking for 
a proportionate part of the supposed increase of stock or the cash 
value of his proportion of the increase, declared it very clear that the 
alternative prayer ought not to be granted, as it would in effect be 
making it a cash dividend, something "the company never Intended. 
It would withdraw from the working funds of the company that 
amount which would not hâve been the resuit had the stock dividend 
been carried into effect. It is in effect asking the court to make a 
dividend instead of enforcing one made by the company." The Con- 
necticut court denied, also, the stockholders' right to compel the com- 
pany to issue the stock certificates, and it clearly pointed out the dif- 
férence existing between a cash and a stock dividend. In the course 
of its opinion the court said: 

"There Is a différence, however, betvreen a cash and a stock dividend. The 
former Is created by a simple vote of the directors, and the amount thereby 
becomes severed from the gênerai fund and belongs to the stockholders pro 
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rata. Tlie latter can be initlated only by a vote of the stoekliolders. That 
is followed by issuing the stock, and the increase can only be completed legally 
by flllng witli the town clerk and with the secretary of the state the certlflcates 
required by law. Suppose the vote had been to increase, not froin tbe surplus 
earulngs, but by a sale of the newly created stock. In such a case, it cannot 
be said that the capital is actuaily iucreased utitll the new stock is subscribed 
for at least. Until then there is an élément of uncertainty about it. It niay 
never be taken. It is very clear that the vote to increase is not per se an 
increase. Kor it is such where the increase contemplated is from the suri)lus 
earnings. 

"Again, a cash dividend entitles the stockliolder to so nnicli mouey, tlie 
*>i-(linary way in whicli he receives from tiine to time tlie fruits of his iiivest- 
meut. Such dividends do not materially affect the value of the stock. A stocli 
dividend is exceirtional. It does not add to his ready cash, but it changes the 
form of his investment by increasing his nuuiber of sliares tliereby diminishiug 
the value of eaeh share, leavlng the aggregate value of ail his stock substan- 
tially the sanie. It is of no spécial importance whetlier that value be divided 
into few or niany shares. 

"Thèse différences are somewhat material, and serve to show that the peti- 
tioner's right, if be bas such a right, to an increase of the number of his 
sliares, was at tlie time a mère nominal right, and oiie wliich possessed no 
appréciable pecuniary value. It is at leiist doubtful whetlier a court of equity 
wlU in any case aid in enforcing such a right. Hut liowev<>r this may be, there 
are other reasoiis of a pretty substaiitial cliaracter wliy the prayer of the 
pétition should not be granted. 

"ïhe petitioner's right, as \ve liave seen, w-as a mère naked riglit wliich 
lie might waive without losing aiiytliing, and niiglit enforee, if it conld be 
enforced, without gaining anything. It became a mère (piestiou of expediency 
— shall tlie surplus be actuaily converted into capital, or remain surplus and 
be used as capital? The corporation chose the bitter; and the petitioner, 
havlug oothlug to gain or lose in either case, aeqnlesced in that décision." 

In Dock V. Schlichter Jute Cordage Ce, 167 Pa. 370, 379, 31 Atl. 
656 (1895), a stock dividend was declared on Jiily 16, 1890, and on 
March 16, 1891, it was rescinded. The court held that a resolution 
adopted by the directors of a corporation distributing among the 
shareholders shares of stock of the company which had been pur- 
chased by the company out of its êarnings cannot be subsequently 
rescinded where it is not shown that such distribution would be in- 
jnrious to the business of the company. It was said that if, upon 
the déclaration of a dividend, the company deposited the moneys to 
pay the dividends with a banker and drew its check to the order of 
each entitled on the fund so deposited, or, in the case of a stock divi- 
dend if the company executed its power of attorney to transfer the 
shares and thèse awaited delivery, the stockholder's right would be 
a vested one which could not be taken from him by a rescinding vote 
of the directors. Then followed this statement: 

"It is believed that, when there has been no such appropriation as that above 
mentloned, a company by its board of directors iu a proper case and for 
cause may rescind a resolution declarlng a dividend; as where owing to 
destruction of a plant by flre immediately foUovving such resolution. If in 
the business and honest judgment of the board the êarnings intended to be 
distrlbuted should be recalled and used for the restoration of the destroyed 
property, it would be withiu its power to so deal with them ; but, unless some 
similar thing appear, the déclaration of a dividend of êarnings is the announce- 
ment of an obligation due each shareholder for which proceedlngs may be 
had as légal methods indicate, and the burden of manifesting that the debt or 
obligation is not due after such a déclaration is upon the company." 
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In the above case the court wrote no opinion, but affirmed "on the 
clear, concise and convincing report of the master." 

In Billingham y. Gleason Mfg. Co., 101 App. Div. 476, 91 N. Y. 
Supp. 1046, the directors passed a resolution providing for a regular 
cash dividend and for a scrip dividend. The scrip certificates were 
issued, and the court held that they constituted an indebtedness. An 
action was brought on one of them against the company, and the 
court held the action maintainable, and in speaking of the certificate 
the court said : 

"It was so much set apart and reserved for him as undlvided earnings. 
His share was ascertalned and his right to it was fixed. It was a divided 
share of past earniugs, and, as we think, became a severed indebtedness of 
the Company, for nothing is better understood tlian that a dividend wlien 
declared is a debt due absolutely to the stockholders." 

In the case at bar the scrip certificates were never issued. 
In Machen on Modem L,a\v of Corporations, vol. 1, § 601, the law 
is stated as foUows: 

"Rescission of Stock Dividends. A stoclv dividend should also be dlstln- 
guished from a cash dividend, in that, in the case of cash dividend, tlie right 
of the shareholder becomes indefeasible imniediutely upon the déclaration of 
the dividend, and the company cannot subsequently resclnd its action. lu 
the case of a stock dividend, on the other hand, untll the formalltles re- 
quired by law as conditions précèdent to an increase of capital hâve been 
comi)leted, ail is in fleri, so that until then the company may revoke the divi- 
dend. The reason of this rule applies, however, only where tlie stock divi- 
dend involves an increase of the company's nominal capital, and therefore a 
dividend payable in shares which had been purchased by the company should 
be in this respect assimila ted to a cash dividend and is irrévocable." 

[3] It is undoubtedly true that directors may repeal any previous 
resolution or rescind any previous action unless repeal or rescission 
would involve a breach of contract or disturb a vested right. The 
resolution originally adopted by the directors certainly created no 
debt. The déclaration was not to pay a cash dividend absolutely, 
for the directors had an option which they reserved as to whether 
they would or would not pay in cash. The distinguishing and nec- 
essary feature of a "debt" is that a fixed and spécifie amount is ow- 
ing by a certain and express agreement, and that does not exist un- 
der the circumstances we find in this case. The directors did not 
bind themselves to pay a cash dividend absolutely, and in ail events, 
and if they should ultimately elect to pay in cash, thev were left free 
to détermine how much should be in cash and how much should be 
in stock. And as to the déclaration as to the stock dividend it should 
be said that the whole matter rested in fieri, and, not having be- 
come obligatory, was subject to repeal. 

Notwithstanding the fact that the resolution declaring the dividend 
reserved to the corporation an option to pay in cash or to pay in 
stock, the plaintifï demands $27,500, the amount he would be entitled 
to receive if the dividend were paid in cash. But the law is well set- 
tled that where one is bound by covenants to do one of two things, 
and does neither, then, in an action by the covenantee, the measure 
of damages is in gênerai the loss arising by reason of the covenantor 
having failed to do that which is least, not that which is most bene- 
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ficial to the covenantee; and the courts of equity hâve applied the 
same principle to the case of a trustée faiUng to invest in either of 
two modes equally lawful by the terms of the trust. See Robinson 
V. Robinson, 1 De Gex, M. & G. 247. 

It would seem that, if the resolution declaring the dividend could 
be held in law to hâve created a contractual obHgation, then as an 
option was reserved the corporation would hâve the right to insist 
that its liability should be restricted to damages for its failure to 
do that which is least bénéficiai to the promisee. In this case that 
would be to restrict its liability to the damages which arose from the 
failure to issue the stock dividend; and according to the décision in 
Terry v. Eagle Lock Company, supra, the right to the stock divi- 
dend is a "mère naked right which he might waive without losing any- 
thing, and might enforce, if it could be enforced, without gaining any- 
thing." At the most, the damage would be nominal. If the défend- 
ant had performed, the complainant simply would hâve had the 
number of his shares of stock increased and the value of each share 
in the same proportion decreased. 

The action taken by the directors on December 28, 1914, which de- 
clared the scrip dividend and which was subsequently repealed, as al- 
ready stated, declared a dividend payable on February 1, 1915, in regis- 
tered scrip certificates containing upon their face an agreement by the 
company that they should be converted on or before December 31, 1916, 
at par without interest, wholly or partly in cash, whoUy or partly in 
stock at par, or wholly or partly in such form of interest-bearing ob- 
ligation as might be deemed by the directors to be for the best in- 
terest of the company. This is not a suit in equity to compel spécifie 
performance and the issuance of the scrip certificates, but it is an 
action at law for damages for the failure to perform the agreement 
and issue the registered scrip certificates payable on February 1, 1915. 
The suit was not brought until October, 1915. Nevertheless the de- 
fendant claims that the action was prematurely brought. The basis 
for this contention is that while the scrip certificates were to be is- 
sued on February 1, 1915, the holders of such certificates were not 
entitled under the express language of the resolution to demand either 
cash or stock on them from the corporation until December 31, 1916, 
unless the corporation chose prior to that date to honor them, and 
that even on the latter date the corporation would hâve an option 
to pay in cash or stock as it might deem best. Has the corporation 
lost its rights to détermine whether to pay in cash or stock on that 
date by its rescission of that contract prior to that time, assuming 
that a contract existed? We shall not at length review the cases re- 
lating to anticipatory breaches of executory contracts. The doctrine 
Goncerning anticipatory breaches was announced in Hochster v. De 
La Tour, 2 EUis & Blackburn, 678, where Lord Campbell held that 
the man who wrongfully renounced a contract into which he had 
entered could not justly complain if he was immediately sued for a 
compensation in damages without awaiting the time when the con- 
tract was by its terms to be performed. And in Roehm v. Horst, 178 
U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953 (1900), the cases in England 
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and in this country were reviewed, and the Suprême Court in an 
opinion by Chief Justice Fuller laid down the law in similar terms. 
But while the law is undoubted now that the doctrine announced in 
the cases above referred to is applicable to certain classes of con- 
tracts, still the courts do net agrée that the doctrine is applicable to 
ail classes of contracts. In a récent case in the Court of Appeals 
in New York, that court déclares that the rule that renunciation of 
a continuons executory contract by one party before the dày of per- 
formance giving the other the right to sue at once for damages is usu- 
ally applied only to contracts of a spécial character. Ga Nun v. 
Palmer, 202 N. Y. 483, 493, 96 N. E. 99, 36 h. R. A. (N. S.) 922 
(1911). And in Kelly v. Security Mutual Life Insurance Co., 186 N. 
Y. 16, 19, 78 N. E. 584, 9 Ann. Cas. 661 (1906), the New York 
Court of Appeals declared that the doctrine "is not generally ap- 
plied to contracts for the payment of money at a future time." 

We do not, however, pass on this question as to the right to sue 
for an anticipatory breach, for in our opinion there was in this case 
no contract to be breached. 

Decree affirmed. 



THE JEANIE. 

ALASKA COAST CO. v. ALASKA PACIFIC FISHERIBS. 

(Circuit Court of Appeals, Nintli Circuit. September 5, 1916. Modifled 

October 30, 1916.) 

No. 2647. 

1. Shipping <S=3l06 — Damage to Cabgo — Contbact of Affbeightment. 

Wtiere respondent's steamer, pursuant to an oral agreement, brouglit 
out shipments of salmon from libelant's canneries in Alaska, libelant was 
not bound by the terms of bills of lading delivered by the vessel to watch- 
men at the canneries, who were not shown to hâve authority to act for 
libelant in maliing the contracts of shipment. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 225, 226, 414- 
419; Dec. Dig. ®=5l06.] 

2. Shipping <S=142 — Injuby to Cargo— Suit fob Damages. 

A stipulation by a vessel owner to enter its appearance and glve securi- 
ty for the payment of any recovery in a suit contemplated by a shipper 
agalnst the vessel for damage to cargo, made to prevent seizure of the ves- 
sel, held to hâve waived any claim that the suit was barred under the terms 
of the bills of lading. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. § 496; Dec. Dig. 
<g=>142.] 

3. Shipping <S=>121(2) — Damage to Cargo— Sbaworthiness of Ship— "Sea- 

WOKTHY." 

Whether a vessel is "seaworthy," as between owner and shipper, dé- 
pends on whether she is reasonably fit to carry safely and without damage 
the partlcular cargo which she undertakes to transport. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 450, 451; Dec. 
Dig. ®=»121(2). 

For other définitions, see Words and Phrases, First and Second Séries, 
Seaworthy.] 

^=3For other cases see same topic & KËY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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4. Shippino <g=»121(2) — Damagk to Cargo — Seawobthiwess of Ship. 

A cargo of canned salmon in cases carried from Alaskan ports to Seattle 
by respondent's steamer was damaged by water and coal dust whieh 
reached the cases and solled and rusted the cans. When the first part 
of the cargo was loaded, there was stlU some coal in the same hold, and 
nothing was done to keep them separate. The coal was afterward un- 
loaded, but the hold was not thoroughly cleaned, and water aiso entered, 
some because of a loose plank, and some because of Insufficlent tarpaulina 
over the hatches. Held, that the vessel was not put in seaworthy condi- 
tion for the cargo to be carried. 

Pîd. Note. — For other cases, see Shlpplng, Cent. Dig. §| 450, 451; Dec. 
Dig. ©=9l21(2).] 

5. Shippino <S=9l32(3) — Damaqb to Cakgo— Seawobthikess — Bcrden of 

Peoof. 

The burden of proving that damage to cargo from seawater which en- 
tered the vessel was due to périls of the sea rests upon the vessel. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 479-481 ; Dec. 
Dig. ®=>132(3).] 

6. Shipping ®=»137 — Damage to Cakgo— Habter Act. 

Under the strict construction wlilch it Is the tendeney of the courts to 
apply to Harter Act Feb. 13, 1893, c. 105, § 3, 27 Stat. 445 [Comp. St. 1913, 
I 8031], which exempts a shipowner who has exercised due diligence to 
make the vessel seaworthy and properly manned, equipped, and supplied 
from liability for damage resulting from faults or errors in navigation or 
management of the vessel, such section does not apply to acts connected 
with the stowage or handling of the cargo. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. § 492; Dec. Dig, 
<S=>137.] 

7. Shipping ^i=»120 — Damage to Cabgo — Liability of Ship. 

A shipowner is not relleved from liability for loss or damage to cargo 
from périls of the sea, where his own fault or négligence contributed to 
such loss or damage. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 225, 226, 440- 
448. 466; Dec. Dig. <S=3l20.] 

8. Shipping <S=3l31 — Suit fob Damage to Cargo — Measure of Damages. 

Where a shipment of salmon was damaged when ilelivered to such es- 
tent that the cans had to be reconditloned before marketing, the shipper 
is entitled to recover the auiount of his loss from a décline in the market 
priée during the tiuie necessarily required for such work. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 467; Dec. Dig. 
<g=]31.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
eror, Judge. 

Suit in rem hy the Alaska Pacific Fisheries against the steam.ship 
Jeanie, the Alaska Coast Company, claimant, to recover for damage 
to a shipment of canned salmon. Decree for libelant, and claimant 
appeals. Reversed. 

For opinion below, see 225 Fed. 178. 

The Jeanie was a wooden, steam vessel of about 1,000 tons burden and about 
22 years old. On the voyage in Question the vessel was under charter to W. 
F. Swan and "W. C. Dawson, for trade betweea Seattle and Alaska points. 
The vessel left Seattle in December, 1912, on her north-bound voyage, with 
cargo, Including coal in bulle, under the command of P. H. Karbbe as master. 

4i=9For otber cases see same topic & KEY-NUMBER In ail Key-Numbered OlgesU &. Indexes 
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rhe appellee was at that time the owner of three flsli canneries in South- 
eastern Alaska ; one situated at Chilkoot, on Chilkoot Inlet, anotlier at Yes 
Bay, Behm Canal, and a thlrd on Chomly Sound, Prince of Wales Island. 
Thèse three canneries had been In opération durhig the packing season of 
1912, paoking salmon in cases. The canneries had ceased opérations in Octo- 
ber, having on hand a quantlty of canned salmon ready for shipment and 
stored in the warehouses connected with the canneries. The cases were left 
in charge of a watchman at each of the canneries. 

The Jeanie sailed north in December; was stranded overnight in the mud at 
Wrangell Narrows, but was puUed ofC by lier own jwwer at high tide on the 
follovving inorning, and proceeded to Juneaii. where a portion of the cargo of 
coal was discharged. In Alaska the master of the Jeanie received orders 
from Charles A. Burckhardt, at Seattle, the appcUee's président and manager, 
to bring ont the cases of salmon stored at the canneries mentioned. After 
leaving Juneau, the vessel proceeded north to Chilkoot, and ou December 19, 
1912, took on board from appellee's cannery a number of cases of salmon, for 
whloh the purser claims to hâve delivered to the watchman at the cannery a 
bill of lading or shippiug receipt for 10,6.38 cases. This salmon was stored 
in No. 1 hold, which contained a quantlty of coal in bulk. After leaving Chil- 
koot, the vessel returned south to Gypsum, but fhe weather and wharfage 
conditions were such that no cargo eould be discharged at that port; and 
the vessel proceeded to Sitlia, where a quantlty of coal was discharged. An 
attempt was then made to proceed south to Sulzer by the outside passage, 
but heavy seas and wind caused the captaln to turn through the Inside pas- 
sage to Ketchikan, where the remainder of the coal was dischai'ged. Leaving 
Ketchikan, the vessel proceeded north and east through the Behm Canal to 
Yes Bay, where the holds of the vessel were cleaned out, and on December 
30, 1912, salmon was taken on board from appellee's cannery at that point, 
for which the purser claims to bave delivered to appellee's watchman a blll of 
lading for 14,027 cases. The vessel then proceeded south and west to Chomly, 
where on January 2, 1013, salmon was taken on board fi'oni appellee's can- 
nery at that point, and the iinrser claims to bave delivered to appellee's watch- 
man a bill of lading for 5,000 cases, making the total mniiber of cases taken 
from appellee's canneries at Chilkoot, Yes Bay, and Chondy 29,665, aceording 
to the bills of lading claimed to bave been delivered by the purser. But wheth- 
er such bills of lading were in fact delivered by the purser ig a question of 
fact in the case. The cases actually received ou board tlie vessel were in 
perfect good order and condition for shipment, but were not the number men- 
tioned in the bills of lading. On January 3, 1913, tlie vessel sailed for Seattle, 
by tlie way of Ketcliilcan, meeting with severe storms on the way, and ar- 
riving at Seattle on Jainiary S, 1913. Beferring to this trip in a protest exe- 
cuted by him at Seattle on January 22, 1913, P. II. Karbbe, master, states : 
"During the entire trip south vessel experienced exceptional heavy weather, 
shipijîng tremendous quantities of water over hcr decks at times, the decks 
ncser liein'.; di'y. oither from the heavy soas or snow, and vessel leaked on 
the trip soutli conMi(ieral)ly more thau usual, nccessitating keeping the ijumps 
going more or less continuously." 

A preliminary suvvey of the Jeanie had been uiade June 22, 1912, and a 
thorough survey made Jiily 20, 1912, in dry dock. Certain repairs were reeom- 
inended and made. and tlie Vessel eertiiied to be in good seaworthy condition 
and Ht to carry dry and iierisbalde cargo. No further repairs were made until 
Septenilier foUowing. «-lien some calidng was done around the steani winches 
on the deck, ami other miiior repairs made. Some of the tarpaullns In use 
were old, pertoratod, and rotten, and did not prevent lealMge of water into 
the interior of the vessel where tlie cargo was stored. Tliere was no bulkhead 
between the salmon and tlie coal remahiing on the vessel when the flrst sal- 
mon was taken on. During the voyage frum Gypsum to Sitka a loose plank 
nlongside the keclson was discovercd in the lower foi'ehold of the shlp, in the 
iniddle of the liatch in the clear si)ace li(>tween the salmon and the coal, that 
had been lifted up by the force of the bilge water and was lying to one side, 
which caused the water to wash ont of the lolges and flood the salmon. This 
plank was replaced, and remaiiied secure during the remainder of the voyage. 

Upon the arrivai of the vessel ut Seattle on January 8, 3913, it was fouud 

236 F.— 30 
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that the exterior of a number of the cans was damaged by water and coal 
dust, and the entire cargo was overhauled. The number of cases from Chil- 
koot was found to be 10,745, from ïes Bay, 14,164, and from Chomly, 4,735, 
or a total of 29,644 instead of 29,665 as shown by the tallls of lading. It was 
found necessary to recondition many of the cases, some being merely wiped 
oflf and relacquered, and some cleaned, relacquered, and relabeled; and the 
whole cargo, so far as necessary, was put in flrst-class, marketable condition, 
at an expense of $4,283.06. 

The appellant having refused to pay for such overhauling, appellee settled 
the blU therefor on April 8, 1913, and was about to bring a libel in rem 
against the Jeanie to recover damages for the injury to the shipment, when 
an agreement In writing was entered into between the parties, dated April 
7, 1913, under the terms of which It was agreed that appellant would "stand 
in the place of and accept services on behalf of the steamer Jeanie in con- 
neetion with any claim against sald steamer, and will at any time that the 
party of the second part may désire to commence litlgatlon appear In court on 
behalf of said steamer, and will glve security for the payment of any clalm 
which may rlghtfully be due against said steamer, notwithstandlng the fact 
that the steamer may not, at the tlme of the beginning of the suit, be wlthin 
the Jurisdlction of the court." 

On September 29, 1913, the Alaska Pacific Fisheries flled Its original libel, 
to recover for damage to the shipment, alleging: "That aU of said damages 
were caused by the unseaworthiness of sald vessel and by the bad stowage 
and by the want of proper dunnage thereof on board said vessel, and by the 
négligence, carelessness, Improper conduct, and want of attention of the mas- 
ter, his marlners and servants, in loadlng said salmon In the hold of said 
vessel wlthout having removed therefrom large quantlties of coal and coal 
dust, and in faillng and neglectlng to keep the decks of said vessel properly 
calked, the hatches properly battened down durlng sald voyage and In fail- 
lng to keep the same covered wIth safe, adéquate, and secure tarpaulins and 
In faillng to maintain adéquate pumps on said vessel and to operate the same 
and keep the water out of the bllges of sald vessel and out of the hold of 
said vessel where said salmon was stowed, and In permlttlng the bilge water 
negllgently allowed to coUect and remain In sald vessel from enterlng the hold 
where said salmon were stowed, whereby said salmon were permeated with 
coal dust and water and damaged as above alleged, and by not having de- 
llvered the same in good order and condition and free from damage." 

Waivlng formai seizure of the vessel, the Alaska Coast Company entered Its 
appearance In the case and flled its clalm for the vessel, together with stipu- 
lation In the sum of $15,000, with surety, for the release thereof; and later 
flled its answer on October 16, 1913, In which It set up the défense that prlor 
to and at the tlme of the commencement of the voyage "the then owner of 
the sald steamship Jeanie exercised due diligence to make sald vessel In ail 
respects seaworthy and properly manned, equipped, and supplled, * * • 
that at ail the tlmes mentloned In said libel the said steamship Jeanie was 
seaworthy, properly manned, equipped, and supplled, and that the damage to 
said merchandise, if any such damage occurred In sald merchandise while it 
was aboard said vessel, was caused by extremely rough weather encountered 
on the said voyage, by périls of the sea, and by faults or errors in navigation 
or In the management of the sald vessel on the- sald voyage." 

On March 21, 1914, an amended libel was flled, contalning ail the materlal 
allégations of the first libel and a further allégation, as foUows : "That dur- 
lng sald perlod of delay and détention of sald merchandise for necessary re- 
conditloning of the same, the market price tliereof decllned, so that the dif- 
férence In the market value thereof was the sum of $7,935.40 less at the tlme 
the work was completed than the value thereof on January 10, 1913, the date 
on which sald merchandise was discharged from sald steamship Jeanie, and 
the Ubelant sustained a loss, by reason of such diminished value, to the 
amount of $7,935.40." 

An amended answer was flled March 25, 1914, repeatlng ail the allégations 
and déniais contained in the prevlous answer, and pleading, as an affirmative 
défense, the issuance to Ubelant of bills of lading or shipping recelpts for 
the cargo and failure of Ubelant to comply with thelr terms in making clalm 
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for Its allégea damage and in brlnglng suit tlierefor. In its amended answer 
claimant alleged that: "The said bllls of lading or stiipping receipts consti- 
tute the agreement, or contract, between the libelant and the said steamer 
Jeanie for the carriage and delivery of said consignments of salmon. * * * 
That the said shipment of said salmon was accepted and carried under the 
conditions and stipulations eontained in and on the back of said bllls of lad- 
ing or shipping receipts and not otherwise. * • * That it Is provlded in 
each of said bills of lading or shipping receipts, aniong other things, as fol- 
lows : 'AU claims for damage to or loss of any property to be presented to 
the carrier, or the nearest agent thereof within ten days from date of notice 
thereof — the arrivai of vessel at port of place of discharge, or linowledge of 
the stranding or loss of vessel to be deemed notice — and that after sixty days 
from such date, no action, suit or proceeding in any court of justice shall be 
brought for any damage to or loss of said property, and a failure to présent 
such claim within said ten days or to bring suit within said sixty days, shall 
be deemed a conclusive bar and release of ail right to recover against the 
vessel or its master, said carrier or any of the stocliholders thereof, for any 
damage or loss. The claim for loss or of damage to any of the said prop- 
erty shall be restricted to the cash value of same at the port of shipment, at 
the date of shipment.' That no claim was presented by this libelant, or by 
the said consignée, or by any one on their behalf to the carrier, or to any 
agent of the carrier, or to the said charterers, or to the said steamship, within 
10 days after the arrivai of vessel at port of discharge, nor was any action 
brought against the said steamship or her owners or her master or against 
the said charterers for the alleged loss or damage to the said goods within 
60 days after the arrivai of said vessel at port of discharge." 

By the second amended llbel, filed February 17, 1915, which in addition to 
the allégations of the former libels eontained matter in the nature of a re- 
ply, it was alleged: "That it is not true that the several bills of lading set 
forth in said amended answer, or either of them, or any other bill of lading for 
any of the said shipments of salmon, were delivered to or accepted by this 
libelant; * * * and it is not true that the said shipments of salmon, or 
either of them, were accepted or carried under the conditions and stipulations 
eontained in and on the back of said bills of lading. * * * That it is not 
true that no claim for the damage to said merchandise was presented by this 
libelant or by the said consignée or by any one in their behalf to the carrier 
or to any agent of the carrier, or to the said charterer or to the said steam- 
ship within 10 days after the arrivai of the vessel at the port of discharge." 

The District Court held that, as to the particular cargo in question at least, 
the vessel was unseaworthy ; that there was an oral understanding between 
the parties with relation to the shipment of this cargo ; and, while no terms 
appear to hâve been detalled or specially understood, liability could not be 
llmited except by mutual consent ; that as the bills of lading were not issued 
to any authoritative persons and there was no understanding with relation to 
them, the libelant could not be bound by their stipulations ; that the master 
and crew did not use due care in protecting the cargo from the coal dust and 
water, and claimant cannot claim exemption under the provisions of section 
3 of the Harter Act (27 Stat. 445) ; and that libelant was entitled to recover 
from claimant and United States Fldelity & Guaranty Company, as surety, 
the sum of $4,283.06 expended by the former in having the cargo overhauled 
and recondltioned, $7,935.00 for damage sustained as a resuit of décline in 
market value during the period during which the cargo was recondltioned, 
and interest and costs. 

From this decree, claimant appeals. 

W. H. Bogie, Carroll B. Graves, F. T. Merritt, and Lawrence Bogie, 
ail of Seattle, Wash., for appellant. 

C. H. Hanford and Kerr & McCord, ail of Seattle, Wash., for ap- 
pellee. 

Before GILBERT and MORROW, Circuit Judges, and RUDKIN, 
District Judge. 
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MORROW, Circuit Judge (after stating the facts as above). 1. It 
is contended by the appellant that this suit cannot be maintained be- 
cause the appellee did not, as required by the bills of lading, présent 
to the appellant its claim for loss and damage within 10 days from 
the date of the arrivai of the vessel at the port of discharge, and did 
not, within 60 days from such date, bring this suit for such loss and 
damage. 

[1,2] We are of the opinion that this objection to the action can- 
not be sustained : First. Because it does not ai)pear from the évidence 
that such bills of lading, if delivered, were delivered to any person 
whose acceptance of the same bound the appellee. If, as claimed by 
the appellant, the bills of lading were delivered to the watchmen at 
the canneries, there is no évidence that thèse watchmen had, or as- 
sumed to hâve, any authority from the appellee to enter into any ship- 
ping contract with any officer of the vessel. No one signed the bills 
of lading for or on behalf of the appellee, and the order of the ap- 
pellee's président and manager to the master of the vessel to bring 
eut the salmon did not bind the appellee to the terms set forth in the 
forms of the bills of lading in use by the vessel. The évidence is not 
sufficient to establish an agreement with respect to such a limitation 
upon the carrier's liability. Second. Because it appears that on the 
7th day of April, 1913, and after the appellee had by examination 
ascertained the damage to its cargo and the appellee was about to 
bring a suit in rem aeainst the vessel to recover the loss and damage so 
ascertained, the parties entered into a stipulation, wherein it was 
recited, among other thins^s, that subsenuent to the arrivai of appel- 
lant's vessel at Seattle on January 8, 1913, it was found that the cargo 
of salmon owned by the appellee had been more or less damaged on 
the voyage ; that to avoid ail unnecessary expenses in connection with 
any litigation in the détermination of any liability for the loss of or 
damage to said salmon, in considération of the sum of $1, paid by the 
appellant to the appellee, and the premises mentioned, the appellee 
would refrain from taking any légal proceedings in the matter of the 
protection of its claim by filing a libel against the steamer Jeanie, and 
the appellant on its part undertook and agreed that it would stand 
in the place of and accept services on behalf of the Jeanie in connec- 
tion with any claim against said steamer, and would, at any time 
that the appellee might désire to commence litigation, appear in court 
on behalf of the said steamer and would give security for the pay- 
ment of any claim which might rightfully be due against said steamer, 
notwithstanding the fact that the steamer might not, at the time of 
the beginning of the suit, be within the jurisdiction of the court. This 
stipulation, as a légal as well as a practical business transaction en- 
tered into for a valuable considération, is inconsistent with the terms 
of limitation in the bills of lading under considération, and must be 
deemed an admission that such terms did not exist or were waived by 
the appellant. 

[3] 2. Whether the Jeanie was seaworthy for the transportation 
of appellee's cargo on the voyage under considération dépends upon 
the question whether she was "reasonably fit to carry the cargo which 
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she had imdertaken to transport." The Silvia, 171 U. S. 462, 464, 
19 Sup. Ct. 7, 8 (43 L. Ed. 241). "As seaworthiness dépends, not 
only upon the vessel being staunch and fit to meet the périls of the 
sea, but upon its character in référence to the particular cargo to be 
transported, it foUows that a vessel must he able to transport the cargo 
which it is held ont as fit to carry, or it is not seaworthy in that re- 
spect." The Southwark, 191 U. S. 1, 9, 24 Sup. Ct. 1, 4 (48 L. Ed. 
65). "A ship may be seaworthy as to one sort of cargo and unsea- 
worthy as to another. When a customary and well-known article of 
commerce is received on board ship and carried on a voyage, the mas- 
ter guarantees the seaworthiness of his ship for taking charge of that 
article. As to her cargo, seaworthiness is that quality of a ship which 
fits it for carrying safely the [particular] merchandise which it takes 
on board. A ship is impliedly warranted to be seaworthy quoad that 
article, and, if damage occurs in conséquence of the unfitness of the 
ship for carrying that article, the ship is liable, and cannot exonerate 
itself by proving the non sequitur that it is capable of carrying safely 
and without damage, some other article of a différent character." The 
Thames, 61 Fed. 1014, 1022, 10 C. C. A. 232, 240, cited by the Su- 
prême Court in The Southwark, 191 U. S. 11, 24 Sup. Ct. 1, 48 L. 
Ed. 65. Whether a vessel is reasonably fit to carry her cargo, must 
be determined upon ail the circumstances and évidence in the case. 
Int. Nav. Co. v. Farr, etc., Co., 181 U. S. 218, 224, 21 Sup. Ct. 591, 
45 L. Ed. 830. 

[4] The cargo which the appellant undertook to transport for the 
appcllee consisted of 29,657 cases of canned salmon (13 short, leav- 
ing 29,644 cases delivered), ail in good order and condition when re- 
ceived on board ajjpellant's vessel ; that is to say, they were in a 
clean and marketable condition. When delivered at Seattle, a large 
number of the cases were found in an unclean, damaged, and unmarket- 
able condition by reason of having corne in contact with coal dust 
mixed with water. This condition made it necessary to overhaul and 
examine the entire cargo, clean the cans that were covered with dirt 
and coal dust, clean and remove the rust from cans that had been 
wet and damaged by rust, relacquer such cans, and relabel a large 
number of cans where the labels had been damaged or removed. It 
appears from the évidence that previous to receiving appellee's cargo 
for transportation from Alaska to Seattle, a cargo of coal in bulk had 
been carried in the vessel and delivered at ports in Alaska, but a large 
quantity of coal remained in the vessel when the first shipment of ap- 
pellee's cargo was received on board at Chilkoot, and between that 
cargo and the coal no bulkhead or other separating device was placed. 
Before the next shipment was received on board at Yes Bay, the coal 
had been discharged, and some eflfort made to clean the vessel, but that 
this cleaning had not been effective or thorough is evidenced by the 
fact that shipments received on board at Yes Bay and Chomly were 
also damaged by coal dust and water. It appears, further, that wa- 
ter, mixed with coal dust, accumulated in the hold of the vessel and, 
coming in contact with the cargo, injured and damaged the cans in 
the manner stated. Part of this water coming in contact with the 
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cargo is accounted for by a plank alongside the keelson coming loose 
and letting bilge water into the hold. The plank was replaced, but 
the water, mixed with coal dust, had probably reached the cargo. The 
wetting of the cargo is also accounted for by the rotten and perforated 
condition of some of the tarpauHns covering the hatches, through which 
the water penetrated, and, taking up the coal dust, washed it upon the 
cargo. 

To hâve made this vessel seaworthy to carry this cargo, it was the 
duty of the carrier, before receiving the cargo, to hâve effectively sep- 
arated the first shipment f rom the coal and to hâve cleaned the vessel 
thoroughly of coal dust, so that none of it would be carried by either 
air or water and deposited on the cargo, and it was the further duty 
of the carrier to furnish the vessel with Sound and serviceable tar- 
paulins, and make the hatches water-tight against seas that might rea- 
sonably be expected to sweep over the vessel. It is contended on the 
part of the appellant that the water entered the vessel through a seam 
or crack between the deck and hatch coaming and other seams and 
cracks opened by the strain upon the vessel caused by the heavy weath- 
er encountered on the voyage. In other words, it is contended that 
the damage to the cargo was caused by périls of the sea. 

[5] The burden of proving seaworthiness as against this cause of 
damage was upon the appellant (The Hdwin I. Morrison, 153 U. S. 199, 
212, 14 Sup. Ct. 823, 38 L. Ed. 688 ; The Southwark, 191 U. S. 1, 16, 24 
Sup. Ct. 1,.48 L. Ed. 65; The Wildcroft, 201 U. S. 378, 389, 26 Sup. 
Ct. 467, 50 L. Ed. 794) with the presumption in favor of the appellee 
that it was the fault of the appellant. The Queen and cases there cited 
(D. C.) 78 Fed. 155, 171. We do not think that the appellant has over- 
come this presumption or maintained the burden of proof placed upon 
it. The, présence of coal dust in the cargo has not been accounted 
for as a péril of the sea ; on the contrary, its présence is accounted for 
by the fact that the previous cargo was coal, from which the first ship- 
ment of appellee's cargo was not sufficiently separated, and the dust of 
that cargo had not been sufficiently removed from the interior spaces 
of thé vessel when the remainder of appellee's cargo was received on 
board. In that respect the vessel was not seaworthy for the transporta- 
tion of that cargo. The présence of water in contact with the cargo- 
is accounted for, in part, by the leaky condition of the tarpaulins cover- 
ing the hatches and, in part, by a plank alongside the keelson coming 
loose and letting bilge water into the hold. The évidence is that this 
plank was replaced and continued in position during the remainder 
of the voyage. Why, then, did it corne loose at ail ? It was af ter this 
plank had come loose and had been replaced that the vessel encountered 
the heavy sèas and sufifered the strain claimed by the appellant tO' 
hâve been the cause for the opened seams near the hatch and other 
places on deck, but the heavy seas and strain did not disturb this plank. 
If the straîn was so great, why did this plank remain in position after 
having been replaced? Must we not conclude that it was not prop- 
erly secured when the first shipment of appellee's cargo was taken on 
board, and, in this respect, that the vessel was not seaworthy for this 
cargo? 
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[6] But the appellant contends ihat, even if thèse charges be true, 
the vessel is not liable under the provisions of section 3 of the act 
of February 13, 1893 (Harter Act, 27 Stat. 445). That section pro- 
vides, in substance, that, if the owner — 

"shall exercise due diligence to mal<e the said vessel in ail respects seaworthy 
aud properly manned, equipped, and supplied, neither the vessel, her owner or 
owners, agent, or charterers shall become or be held responsible for damage 
or loss resulting from faults or errors in navigation or in the management of 
said vessel." 

The trend of judicial décisions has been to construe this act strictly, 
and not to extend the carrier's exemption from liability to doubtful 
and uncertain cases. The tendency has been to leave the liability of 
the ship and the owner as it was defined and enforced by the law mari- 
time and by the common law, unless the act plainly and unequivocally 
asserts a différent liabihty. The Germanie, 124 Fed. 1, 5, 59 C. C. A. 
521 (Circuit Court of Appeals, Second Circuit), affirmed in Suprême 
Court, Id., 196 U. S. 589, 25 Sup. Ct. 317, 49 L. Ed. 610. Under this 
rule of construction, it has been held that section 3 of the act is lim- 
ited to faults primarily connected with the navigation or the manage- 
ment of the vessel and not with the cargo. Knott v. Botany Mills, 
179 U. S. 69, 73, 74, 21 Sup. Ct. 30, 45 L. Ed. 90; The Germanie, 
196 U. S. 589, 597, 25 Sup. Ct. 317, 49 L. Ed. 610. 

In this case the faults relate to the unseaworthy condition of the 
vessel and the care and custody of the cargo, and not to the navigation 
and management of the vessel. There is no complaint that the vessel 
was not properly navigated or managed; the complaint is primarily 
that the vessel was unseaworthy, and that by the misconduct and nég- 
ligence of the master and crew a large part of the cargo was improperly 
stored in the lower hold of the vessel without being separated from 
the coal, and that the remainder was not properly dunnaged to pro- 
tect it from in jury by contact with bilge water, that they were nég- 
ligent in not keeping the hatches covered with saf e, adéquate and secure 
tarpaulins to prevent the water leaking through the hatches into the 
interior of the vessel, and were négligent and guilty of misconduct in 
leaving the whole of the interior space of the vessel in an unclean and 
unfit condition for the storage of the cargo by reason of the présence of 
coal dust. If we now examine sections 1 and 2 of the act, we find that 
liability for loss and damage arising from such neglect and miscon- 
duct as is hère charged is a liabihty from which the shipowner is not 
relieved, and cannot be relieved, by any contract or agreement. Sec- 
tion 1 prohibits the shipowner from inserting in any bill of lading 
any clause, covenant, or agreement whereby he "shall be relieved from 
liability for loss or damage arising from négligence, fault, or f ailure in 
proper loading, stowage, custody, care or proper delivery of any and 
ail lawful merchandise or property committed to its or their charge;" 
and section 2 prohibits the shipowner from inserting in any bill of 
lading — 

"any covenant or agreement whereby the obligations ot the owner or owners 
of said vessel to exercise due diligence to properly equip, man, provision, and 
outflt said vessel, aud to make said vessel seaworthy and capable of per- 
forniiug her intended voyage, or whereby the obligations of the master, 
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offlcers, agents, or servants to cai'efully handie and stow lier cargo and to 
care for and properly dellver same, shall in any wise be lessened, weakened, 
or avoided." 

[7] This brings us to the question whether, conceding ail that the 
appellant daims for périls of the sea, the carrier is relieved from lia- 
bility for loss or damage from such périls where the carrier has by his 
fault or négligence contributed to such loss or damage. In Liverpool 
Steam Co. v. Phénix Ins. Co., 129 U. S. Z97 , 438, 9 Sup. Ct. 469, 470 
(Z2 L. Ed. 788), the Suprême Court, commenting on the différence in 
liability on the part of the insurance company and the carrier with re- 
spect to loss and damage caused by périls of the sea, said : 

"Collision or stranding is doubtless a péril of the seas ; and a poliey of 
insurance agalnst périls of the seas covers a loss by stranding or collision, 
although arising from the négligence of the master or erew, beeause the in- 
surer assumes to indemnify the assured agalnst losses from particular périls, 
and the assured does not warrant that hls servants shall use due care to 
avold then). * * * But the ordinary eontract of a carrier does involve an 
obligation on his part to use due care and skiU in navlgatlng the vessel and 
carrying the goods ; and, as is everywhere held, an exception, In the blll of 
lading, of périls of the sea or other speeified périls does not excuse him from 
that obligation, or exempt hlm from liability for loss or damage from one of 
those périls, to which the négligente of himself or his servants has con- 
tributed." 

This décision was rendered in 1888, and prior to the Harter Act but 
this act does not touch the law hère declared, except in the navigation 
and management of the vessel; the obligation of the carrier with re- 
spect to the cargo remains the same. The Suprême Court cites the 
case of The Xantho, in the House of Lords, 12 App. Cas. 503, 510, 
515. lyord Herschell, in that case, states that the true view with re- 
spect to the carrier's liability had been stated by Willes, J., in Grill v. 
General Iron Screvv Collier Company, L,. R. 1 C. P. 600, 611, as fol- 
lows : 

"I may say that a poliey of insurance Is an absolute eontract to indemnify 
for loss by périls of the sea, and it is only neeessary to see whether the loss 
cornes within the ternis of the eontract, and is caused by périls of the sea ; 
the fact that the loss is partly caused by things not distinctly périls of the 
sea does not prevent its coniing within the eontract. In the case of a bill of 
lading it is différent, beeause there the eontract is to carry with reasonable 
care, unless prevented by the excepted périls. If the goods are not earried 
with reasonable care, and are consequently lost by périls of the sea, it be- 
eomes neeessary to recoucile the two parts of the instrument, and this is 
done by holding that if the loss thvough périls of the sea is caused by the 
previous default of the shipowner, he is liable for this breach of his cove- 
naiit." 

Upon the évidence in this case, the rule hère stated fixes beyond 
question the liability upon the appellant for the loss and damage to ap- 
pellee's cargo. 

[8] 3. The court below awarded damages in favor of the appellee 
in the sum of $12,796.26, with interest at the rate of 6 per cent, per 
annum from the date of the decree. The total sum is made up in part 
by the sum of $4,283.06, paid by the appellee for the labor and ma- 
terial required to recondition the cargo, and interest on the sum so paid 



THE JEANIE 473 

amounting to $578.20. This expense was necessary to place the cargo 
in as good condition as when it was received on board the vessel. It 
appears to hâve been the usual and reasonable charge for such work, 
and was properly allowed. The total sum allowed in the decree in- 
cludes the further sum of $7,935 for the dépréciation in the market 
value of the cargo during the period required to place it in a market- 
able condition. The appellee was entitled to hâve its cargo delivered 
in a marketable condition when the vessel arrived on January 8, 1913. 
It appears from the évidence that on January 10, 1913, the market 
value was $85,630. It was not in a marketable condition, with an 
exception to be hereafter noticed, until March 20th, when it had been 
overhauled and reconditioned, and when the market value of the 
whole cargo had fallen to $77,695. The différence is the sum of $7.935, 
incorporated in the decree. It appears from the évidence that this 
différence arises out of a fall in the market value of 30 cents per case 
on 10,498 cases of salmon designated as "Chums," making a loss of 
$3,149.40, and a fall in the market value of $1 per case on 4,786 cases 
of salmon designated as "Médium Reds," making a loss in this quality 
of salmon of $4,786.00, and a total of $7,935.40 for both "Chums" and 
"Médium Reds." With respect to the remainder of the cargo, consist- 
ing of 14,373 cases of salmon designated as "Pinks," there was no 
fall in the market value. 

It appears that appellee sold to the Pacific Commercial Company, at 
Manila, some time in the month of January, 1913, 5,500 cases of salmon 
designated as "Chums." The shipment was made on February 8, 
1913, and it was found convenient to take this shipment from the re- 
conditioned part of the cargo brought dovvn by the Jeanie, instead of 
from the stock on hand. This salmon was then in a marketable con- 
dition, and delivered to the appellee for the market. What it sold 
for, the évidence does not disclose. The presumption is that it was sold 
for the price prevailing in January. In any event, the burden wa.s 
clearly upon the appellee to prove the loss on this particular lot of 
salmon, if any there were, and it is not sufïicient to say that this lot 
was merely substituted for an equal number of cases taken from the 
stock on hand, and that the loss was upon the like amount in stock, 
to be estimated as of March 20th. There was a market price for this 
quantity of salmon as of the date of its sale in January, and, in the 
absence of proof as to what that price was, we are of the opinion that 
a loss on this lot of salmon bas not been proven, and that the estimated 
loss of 30 cents a case, making $1,650, should be deducted from the 
decree. 

We are of the opinion that the overhauling of the entire cargo was 
necessary under ail the circumstances, and that the expense incurred 
therefor was just and reasonable. The amount, $4,283.06, was 
promptly paid by the appellee, and it was entitled to interest charged 
thereon amounting to $578.20, or a total of $4,861.26. For the loss in 
the market price of the salmon, the lower court found the loss and dam- 
age to be the sum of $7,935. From this sum we find there should 
be deducted $1,650, leaving the damage on this account $6,285.00, or a 
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total of $11,146.26/ upon which sum interest shall be allowed to the 
date of the final decree to be entered herein. 

The decree of the District Court will therefore be reversed, with 
directions to enter a decree in favor of the appellee for $11,146.26, with 
interest and costs, including costs on this appeal. 



UNITED STATES v. WHITMIRE et al. 

(Circuit Court of Appeals, Elglitli Circuit. October 13, 1916.) 

No. 4699. 

1. Indians <S=>13 — Indian Lands— Allotment— Cancellation. 

Wliere an allotment of land was duly made to a freedman, a member of 
tlie Cherokee Nation, neltlier tlie Secretary of tlie Interior nor any sub- 
ordlnate officer of that department raay cancel it. 

[Ed. Note. — For otlier cases, see Indians, Cent. Dlg. § 30; Dec. Dig. 
<©=>13.} 

2. Indians <S=>13 — Indian Lands— Allotment— Eight to. 

A freedman, a member of the Clieroltee Nation, secured an allotment of 
tribal lands on false testimony that he was the owner of the improvements 
thereon. The owner of the improvements, a white woman who had inter- 
married with a member of the Nation, flled a contest within nine months, 
but, it belng determined in another case that she was not a member of the 
Nation, transferred the improvements to her granddaughter. The trans- 
fer was made several years after the allotment. Act July 1, 1902, c. 1375, 
32 Stat. 716, relating to the allotment of Indian lands, gives the owner 
of improvements the prior right, as against other members of the tribe, to 
sélect the land on which the improvements are located, and provides for 
contests ; "but section 69 limits thé time for flling a contest to nine months 
after the allotment. The freedman, on the day of receiving the allotment, 
transferred the land to another. Held that, though Act March 2, 1907, 
c. 2521, 34 Stat. 1220, subsequently enacted, authorizes a white person, 
who had Intermarried with a Cherokee citizen and had made permanent 
Improvements on tribal lands, to sell such improvements, the granddaugh- 
ter of the owner of the improvements could not contest, not having in* 
stituted her contest in time, and the freedman belng entitled to sélect 
the land, save as against the owner of the improvements, and therefore, 
though the freedman obtained his allotment on false testimony, the allot- 
ment and his conveyance caiinot be set aside by the officiais of the Depart- 
ment of the Interior, as constituting a cloud on the tltle of the Nation. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 30; Dec. Dig. 
<@=j13.] 

3. Indians <ê=22 — Indian Lands— Improvements— Right to Compensation. 

Where a white person, who bas intermarried with a member of the 
Cherokee Nation and improved tribal property, transferred the improve- 
ments before the enactment of Act March 2, 1907, such person lost the 
right to bave the improvements appraised in accordnnce with the act. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. § 47; Dec. Dig. 
®=>22.] 

4. Indians <S=15(1) — Indian Lands— Allotment— Relinquishment. 

Though the allottee of lands belonglng to the Cherokee Nation, who 
had conveyed them, relinquished his allotment in a contest, a proceedjng 

C=?Fi»' otber cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & ludaxe* 
»As modlfled pursuant to order entered October 30, 1918. 
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to whlch his grantee was not a party, the rights ot the grautee were un- 
affected. 

[Ed. Note. — For other cases, see Indlàns, Cent. Dlg. §§ 37, 40 ; Dec. Dig. 
<S=15(1).] 

■5. Indians iS=5l5(l) — Indian Lands— Allotment— Eigiits of Geantee. 

Where an allotment received by a freedman of the Cherokee Nation was 
not subject to attack, though obtalned on false testimony, the title of the 
freedman's grantee could not be attaeked, though he knew the allotment 
was obtalned by such testimony. 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. §§ 34, 37, 40; Dec. 
Dig. ®=>15(1).] 

6. Indiaks ©=313 — Indian Lands— Allotment— Freedman's Certificate— 
conveyance. 

As Act July 1, 1902, § 21, makes the allotment certificate issued by the 
Dawes Commission conclusive évidence of the rlght of the allottee to the 
land of the Cherokee Nation described, a conveyance of the allottee before 
the Issuance of the patent carries title. 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. § 30; Dec. Dig. 
<S=>13.] 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma; Ralph E. Campbell, Judge. 

Suit by the United States against Albert Whitmire and John O. 
Greenlees. From a decree for défendants, the United States appeals. 
Affirmed. 

William S. Rogers, Sp. Asst. U. S. Atty., of Mnskogee, Okl. (D. H. 
Linebaugh, U. S. Atty., of Muskogee, Okl., on the brief), for the 
United States. 

W. A. Chase, of Nowata, Okl. (W. H. Kornegay, of Vinita, Okl., 
on the brief), for appellee John P. Greenlees. 

Before SANBORN and CARLAND, Circuit Judges, and TRIEB- 
ER, District Judge. 

TRIEBER, District Judge. Judge Campbell, in his opinion in this 
case, set out the facts so fuUy and correctly that vve adopt his state- 
ment of facts. His statement is : 

"On January 25, 1905, défendant Albert Whitmire was a duly enrolled adult 
freedman citizen of the Cherokee Nation, entltled to an allottable share in tne 
lands of said tribe. On that date he applied to the Commission to the Five 
Civilized Tribes to hâve allotted to him certain lands, a portion of which was 
lot 4 of section 31, townshlp 26 north, range 17 east, the land in controversy 
in this case. By the act of April 21, 1904, the restrictions upon the aliénation 
of allotted lands other than homesteads of adult freedman cltizens of the 
Five Civilized Tribes had been removed. After the passage of this act, the 
défendant Greenlees engaged In the enterprise of securlng certain of thèse 
freedmen entltled to allotments to file upon unallotted lands of the Cherokee 
Nation which he desired to acquire, and after such allotments were made he 
would take deeds therefor from the allottees. For some time prlor to Janu- 
ary, 1905, C. E. Holderman had been employed by Greenlees to assist hlm in 
the procurement of such freedmen to file upon such tracts of unallotted land 
as he desired. Shortly before the land in controversy was applied for by 
Whitmire, Greenlees met Holderman and sald to hlm, 'Now you know that 
Keinhardt farm up there;' and Holderman said, 'Yes, I know the farm; 1 

<g=»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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have been over the farm and know the land ;' to wliicli Greenlees respondoil. 
'If you look on tlie plat when you go back to Tahleqimh, you will fiiul -1(> 
acres of vacant land on the Relnliardt farm in section 31, and that is exces- 
sive holdings; he cannot hold it, and I want you to get a negro on it as 
qulck as you can, and buy It.' Holderman answered, 'Now, I don't know 
exactly what is on that land, but there is some worm fences on there, or old 
rail fénees, and if my recollection is right it has got a growth of thls 
water oak timber on it.' And Greenlees says, 'That is the land ; tliiit is 
what I want ; you file up and buy it for me as quick as you can.' There- 
upon Holderman got in toueh with Whitmire, who agreèd to apply for the 
land as a portion of his allotment, and, when secured, to sell it to Greenlees 
for $450. Holderman then took Whitmire to the office of the Commission, 
and on the date first meutioned Whitmire made his formai application for 
the land. Whitmire had never been ou the land and dld not own the im- 
provements thereon. Holderman was sworn by the Commission as a witness 
in support of the application, and testitied that he had been over the land, 
as to the character of the improvements, and that Whitmire was the owner 
thereof, and that no one else ovvned the improvements or any part thereof, 
whlch was false, and knovvn by him at the time to be false. Thereupon the 
land was set apart to Whitmire by the Commission, as a portion of his al- 
lotment sélection, and certiflcate of allotment issued to him. Thereafter and 
on the same day Whitmire executed to Greenlees a warranty deed covering the 
land in controversy. 

"On May 3, 1905, James M. Coker applied to the Commission to sélect an al- 
lotment of the land in controversy for his wife, Mary E. Coker, who was 
and had been for a long time the owner of the improvements thereon, whicli 
was refused on aecount of the prior sélection by Whitmire ; and on the same 
day he instituted for his wife, Mary E. Coker, a contest against Whitmire, 
asserting her right to allot the land by virtue of lier ownersliip of the im- 
provements upon the land. Mary E. Coker's daim to citizenship in the 
Cherokee Nation was then pending before the Department of the Interior, 
she being an intermarried Cherokee citizen. Her right to such citizenship 
was determined adverse to her by the Suprême Court of the United States in 
Cherokee Intermarriage Cases, 203 U. S. 76, 27 Sup. Ct. 29, 51 L. Ed. 06, 
(lecided November 5, 1006, and her right to such citizenship was flnally denied 
l)y the Department on January 26, 1907. On January 1, 1007, Mary R. Coker 
executed to Charles H. Eeinhardt, as guardian of Aima Fay Reinhardt, a 
bill of sale covering the improvements upon the land in controversy. No fur- 
ther steps seem to have been taken in the matter of this contest until April 
13, 1007, when Mary A. Reinhardt, mother and natural guardian of Aima, Fay 
lif'iiihardt, flled with the Commission in the contest case a pétition to be 
allowed to substitute the name of Aima Fay Reinhardt as party contestant in 
lieu of the name of Mary K. Coker, the original contestant, which njotlon 
recites the above-mentioued bill of sale and that Aima P^ay Reinhardt has tak- 
en possession of the improvements and is the owner thereof. This motion was 
denied by the Commission as appears from the opinion and order of the Com- 
missioner of the Five Civil! zed Tribes of date May 22, 1907, and made part 
of the record in this case. The Commissioner says: 

" As wHl be seen from the above pétition, the said Mary E. Coker did not 
attempt to dispose of the improvements located upon the land in controversy 
until January 1, 1907, on which date she attempted to assign the same to Aima 
Fay Reinhardt, who, by reason of said assignment, acquired no preferential 
right to take the land in allotment as against a citizen of the Cherokee Nation 
entitled to an allotment and who had, jirior thereto, flled on same. Mullen v. 
Vawter, Chickasaw, No. 1677, and cases cited. Furthermore, the records in 
the possession of this office show that Albert Whitmire, the contestée, flled on 
the land in controversy on January 25, 1005, while the pétition on behalf of 
Aima I''ay Reinhardt to have her substituted in place of Mary E. Coker, the 
original contestant in Cherokee Allotment Contest No. 3202, was not flled 
until April 13, 1007, or over two years subse(iuent to the time that the said 
Albert Whitmire flled on said eontroverted land, and under the provisions of 
section 2 of the act of April 26, 1006 (34 Htat. 137, c. 1876), to the efCect that 
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contests must be instituted within nine months after the original filing thereon 
by the adverse party, the said Aima Fay Reinhardt would be barred from 
instituting contest on her own behalf by reason of the expiration of the nlne 
months limitation in such cases made and provided, and it belng a gênerai rule 
of law that the substitution of parties to a cause of action will not be per- 
mitted for the purpose of defeating the statute of limitations, the Commissioii- 
er is of the opinion that the pétition fllcd by Mary A. Reinhardt as mother and 
natural guardian of Aima Fay Reinhardt, to substitute the name of the latter 
as party contestant in Cherokee Allotment Contest No. 3202, in lieu of the 
name of Mary E. Coker, the name of the original contestant therein, should 
be denled.' 

"From this order Aima Fay Reinhardt appealed to the Commlsslonor of 
Indian Affairs. and the papers were duly transmitted to that office on De- 
cember 14, 1907. Whitmire, having disposed of the land on the day that he 
allotted it, took no further interest in the matter of the contest, but, at the 
solicitation of Greenlees, authorized Riddle & Clapham, attorneys at Vinita. 
and Howe & Wright, attorneys at Washington, to represent him In the matter 
before the Commissioner of Indian Affairs. and the appearance of Howe & 
Wright was entered in the Department on Deceraber 19, 1907. Later, at the 
solicitation of relatives of Aima Fay Reinhardt, he authorized .'Jamps K. 
Jones, of Washington, to represent him before the Department, and on Mardi 
2, 1908, Jones flled with the Commissioner of Indian Affairs a paper, signed by 
Whitmire, declaring his désire to rellnquish ail riglit to the land in contest 
and requesting that his. allotment be eanceled, so far as it related to this 
land. On Mareh 4, 1908, this relinquishment was allowed, and the appeal 
dismlssed. In the meantlme, at the solicitation of Greenlees, Whitmire was 
induced to attempt to repudiate the so-called relinquishment. and executeû an 
instrument to the effect that this relinquishment had been secured from him 
under a niisconception induced by misrepi'esentations made to him by J. I.. 
Allen, attorney for Aima Fay Reinhardt. This instrument was filed with the 
Department on March 9, 1908. On March 20, 1908, Whitmire appeared in 
Washington, evidently having been induced to go there by relatives of Aima 
Fay Reinhardt in the interests of her claim to the land, and with his at- 
torney, Jones, appeared at the office of the Commissioner of Indian Affairs, 
and there stated under oath that Jones was the only attorney authorized to 
represent him in the contest, and that the papers flled by other parties were 
signed by him in ignorance of the allégations therein, and that he desîrea 
to withdraw from the contest, since he had never seen the land and dld not 
désire to deprive the true owner of the improvements of the right to sélect 
the land in controversy. 

"Thereafter, on Aprll 2, 1908, the papers were returned to the Commissioner 
of the Five Civilized Tribes, with directions to thoroughly investigate and 
report the circumstances attending the exécution of the application to re- 
llnquish, and, if he thonght the application to relinquish should be al- 
lowed, to report whether the land should be awarded to Aima Fay Rein- 
hardt. An investigation was made, and on June 24, 1908, the Commis- 
sioner to the Five Civilized Tribes made a report in which he found 
that Holderman, as agent for Greenlees, committed a fraud on the Commis- 
sion to the Five Civilized Tribes, by reason of the false testimony given Dy 
him, as above stated, as to the ownership of the improvements when Whitmire 
made his sélection of the land; that Whitmire was trying in good faith to 
relinquish his rights to the land, and that his relinquishment should be ac- 
cepted ; that the ownership of the improvements, having been transferred 
January 1, 1907, to Aima Fay Reinhardt, who took possession thereof at the 
time, her application to seleet said land in allotment should be aecepted. The 
Commissioner of Indian Affairs concurred in the finding of the Commissioner 
of the Five Civilized Tribes, relative to the testimony of Holderman, as agent 
of Greenlees, at the time of Whitmire' s sélection, that the improvements be- 
long to the latter. The Commissioner further found that, when Whitmire 
made his sélection of the land, Greenlees, a noncitizen, was the real party in 
interest, who, through his agent, Holderman, secured an allegeil warranty 
deeU to the land from Whitmire for a considération of $450, in a few minutes 
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after its sélection by WMtmlre; that the attomeys, Elddlè & Clapham and 
Howe & Wright, liad represented only tlie interest of Greenlees, claiming sole- 
iy as a grantee of Wiiltmire, a Ctierokee freedman, whose tltle to tlie land 
was incomplète when the alleged conveyance was made, and that Whitmire's 
application to relinquish should be accepted, and that Aima Tay Reinhardt 
had a preferentlal right to sélect the land, being the owner of the Improve- 
ments. 

"October 16, 1908, Greenlees, through his counsel, flled with the Department 
an appeal as Intervener, alleging that the Oommissioner of Indlan Affalrs 
erred in holding that he was not aparty to the contest and not entitled to 
prosecute any right therein, and that Aima Fay Reinhardt had any rights in 
the premises. On October 23, 1908, attomeys appearlng ostensibly for Whlt- 
mlre, the contestée, flled a motion to dismiss Greenlees' appeal on the ground 
that he had no such interest as entitled him to be heard on appeal. On Oc- 
tober 30, 1908, Greenlees through his counsel filed with the Department a 
pétition for the exercise of its supervisory authority, praying that the record 
In the case be revlewed generally, so that his right mlght receive considéra- 
tion, and a décision be rendered on the merlts, stating that under the rulings 
■of the Department a noncitizen may not prosecute an appeal from a décision 
In a properly instituted contest, and for that reason he invoked the super- 
visory action of the Department to protect his interests. In the final décision 
of the Secretary of the Interior, which was rendered on November 20, 1908, by 
Jesse B. Wllson, Assistant Secretary, after reviewing the case as above set 
forth, it is said: 

" 'A eareful exaxnination of the whole record shows that the flndings of 
faet by the Oommissioner and your office are sustained by prépondérance of 
évidence. The testimony glven by Holderman, as agent for said Greenlees 
when he induced said Whitmire to sélect the land in question, was untrue; 
and the fact that said Holderman secured from said Whitmire a warranty 
deed of said land to said Greenlees, In considération for $450, immediately 
after the sélection by Whitmire, gave Greenlees no vested right to the land ; 
and If he has been Injured by the action of Whitmire In the premises, he 
must rely upon his warranty in said deed for his remedy. * * * since it 
is shown that said Greenlees, by his agent, did not act in good faith in pro- 
«uring said tract to be allotted to said Whitmire, as above set forth, no good 
reason is shown why the pétition for the exercise of the supervisory authority 
should be granted. The pétition of said Greenlees should remain in the 
record, and not be returned to the petltioner, as recommended by the Oom- 
missioner. The pétition for the supervisory authority of the Department is 
aecordingly denied, and the motion to dismiss said appeal is hereby granted.' 

"This action was begun by the L'nited States in October, 1909, against the 
défendants Whitmire and Greenlees. The bill allèges that Whitmire is a 
duly enroUed freedman of the Cherokee Nation, and as such was entitled to 
take an allotment under the provisions of the Cherokee Allotment Act of 
July 1, 1902. It allèges the sélection by him of the land in controversy on 
January 25, 1905, and the issuanee to him of an allotment certificate therefor 
on that date. It allèges the false statement made to the Commission by 
Holderman relative to Whitmire's ownersliip of the improvements, and that 
the allotment certificate was proeured to be issued to Whitmire by reason of 
this false statement with regard to the ownershlp of the improvements, and 
was therefore issued under a mistake of fact as to the ownership of the im- 
provements. The bill then allèges an attcmpt on the part of Mary E. Coker to 
sélect the land as her allotment and the institution of her contest against 
Whitmire, her subséquent sale of the Improvements to Aima Fay Reinhardt, 
and the relinquishment by Whitmire of any interest in the land, and the 
cancellation and annulment of his certificate of allotment by the Department. 

"The bill charges the taking of the deed from Whitmire by Greenlees on 
January 25, 1905, wlthin nine months from the date of allotment, and that 
<Treenlees at the time knew that Whitmire was not the owner of the improve- 
ments, and that they belonged to Mary E. Coker, and that Whitmire was 
wholly wlthout power or authority to make a valld conveyance of the lands 
to Greenlees ; that Greenlees had full notice of the contest proceedings, and 
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appearéd therein and attempted to présent an appeal therefrom; that said 
deed from Whitmire to Greenlees Is void, and constitutes a cloud upon the 
title to the lands In controversy. It further appears from the bill that in 
October, 1909, in a suit in the district court of Craig county, 0kl., in which 
Aima Fay Reinhardt was plaintiff and the défendant Greenlees was défend- 
ant, Greenlees obtalned a decree adjudging him to be the owner of and en- 
tltled to the possession of the land in controversy; that neither the United 
States nor the Cherokee Nation had notice of or was a party to this action ; 
and that the District Court of Craig County was without jiirisdiction to ren- 
der such decree. Prayer that the allotment certificate Issued to Whitmire and 
the deed from Whitmire to Greenlees be canceled as clouds upon the title of 
the Cherokee Nation, and that défendant Greenlees be eniolned from exercis- 
ing any rights in and to said land under said state court decree." 

Did the fact that the sélection of the land in controversy hy Whit- 
mire was made upon false représentations as to the ownership of the 
improvements upon the land justify the Department in canceling it 
by reason of the consent of Whitmire? 

[1-6] The contest of Mary E. Coker, which was instituted within 
the nine months required by law, was abandoned. There was, there- 
fore, no contest pending before the Department, which was instituted 
within the proper time. Unless the allotment to Whitmire in Jan- 
uary, 1905, was absolutely void by reason of the false testimony re- 
garding the ownership of the improvements, his right to sélect the land 
in allotment could not, under section 69 of the act of Congress of 
July 1, 1902 (32 Stat. 716, 726, c. 1375) be contested. Ballinger v. 
Frost, 216 U. S. 240, 30 Sup. Ct. 338, 54 h. Ed. 464. As Mrs. Coker 
was a noncitizen of the Cherokee Nation, and denied enrollment as a 
citizen, Whitmire, who was a duly enrolled adult freedman citizen of 
the Nation, had the right to sélect the land, and unless successfully 
contested, on a contest instituted within nine months, his title became 
perfect and as of the date of the sélection (Thomason v. Wellman & 
Rhoades, 206 Fed. 895, 124 C. C. A. 555), and neither the Secretary of 
the Interior, nor any subordinate officer of the Department had the 
right thereafter to cancel the allotment (United States v. Dowden, 220- 
Fed. 277, 136 C. C. A. 293). The action of the Department cancel- 
ing Whitmire's allotment was without authority of law and void. 

Was the f raud practiced by Whitmire and Greenlees, the latter acting 
by his agent, Holderman, of such a nature as to authorize a court of 
equity in a direct proceeding to cancel it? By the provisions of Act 
July 1, 1902, c. 1375, the owner of the improvements, who was entitled 
to an allotment, had the prier right as against any other citizen to 
sélect the land upon which the improvements were located, and where 
any other citizen first selected such land, the owner of the improve- 
ments, being entitled to an allotment, could within nine months contest 
such sélection. This clearly applied only to those who under the law 
were entitled to allotments, by reason of being enrolled citizens of the 
Cherokee Nation. Mrs. Coker was not such a citizen, and therefore 
was not entitled to make a sélection, and Whitmire, or any other en- 
rolled citizen of the Nation, had a perfect right to sélect the land and 
hâve it allotted to him, although he was not the owner of the improve- 
ments. 
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By Act March 2, 1907, c. 2521, 34 Stat. 1220, white persons who had 
intermarried with Cherokee citizens prior to December 16, 1895, and 
made permanent and valuable improvements on land belonging to the 
Nation, prior to the décision of the Cherokee Intermarriage Cases, 203 
U. S. 7(i, 27 Sup. Ct. 29, 51 L. Ed. 96, the class Mrs. Coker belonged 
to, were given the right to sell such improvements, but only to a citi- 
zen of the Cherokee Nation entitled to sélect an allotment. This act 
contains a proviso which reads : 

"ïhat where citizens of the Cherokee Nation entitled to allotments hâve 
heretofore applied for lands on which intermarried white persons own Im- 
provements, such citizens, entitled to allotments. shall hâve the prior right to 
purchase such improvements as hereln provided." 

From this it clearly appears that Congress recognized the right of a 
citizen of the Nation, who was not the owner of the improvements, to 
make formai sélection of the lands on which they were situated, sub- 
ject only to make compensation for the improvements to the white per- 
son, who had intermarried with a citizen before December 16, 1895. 
As was held by Judge Campbell, ail that Mrs. Coker's ownership of 
the improvements would hâve entitled her to, had she not conveyed 
them to her granddaughter, would hâve been compensation for the im- 
provements, but she could not hâve deprived Whitmire of the allot- 
ment. As her conveyance to her granddaughter was made prior to 
the enactment of this act, she had lost her right to hâve the land ap- 
praised, in order to obtain the benefits of the provisions of that act. 
Boudinot V. Morris, 26 Okl. 768, 110 Pac. 894. 

The fact that Whitmire relinquished this allotment on March 2, 
1908, cannot affect the rights of his vendee, Greenlees, as Whitmire, 
at that date, had nothing to relinquish, and Greenlees was not a party 
to the proceedings pending before the Department. Garfield v. Golds- 
by, 211 U. S. 249, 29 Sup. Ct. 62, 53 L. Ed. 168. As Whitmire's title 
was good, it is immaterial that Greenlees had knowledge of Whitmire's 
false statement as to the ownership of the improvements. There was 
no restriction on the right of Whitmire to sell the land as soon as his 
allotment had been made, and his deed conveyed a perfect title. 

Section 21 of Act July 1, 1902, c. 1375, makes the allotment cer- 
tificate issued by the Dawes Commission conclusive évidence of the 
right of allottee to the land described therein. The fact that no pat- 
ent had been issued to Whitmire when he made the conveyance to 
Greenlees is immaterial. When the right to a patent bas once become 
vested under the law, it is équivalent, so far as the government is con- 
cerned, to a patent actually issued. Simmons v. Wagner, 101 U. S. 
260, 25 L. Ed. 910; Deffeback v. Hawke, 115 U. S. 392, 6 Sup. Ct. 95, 
29 L. Ed. 423; Hedrick v. Railroad Co., 167 U. S. 673, 17 Sup. Ct. 
922, 42 L. Ed. 320; Wallace v. Adams, 143 Fed. 716, 74 C. C. A. 540; 
affirmed Id., 204 U. S. 415, 27 Sup. Ct. 363, 51 L. Ed. 547. An allot- 
ment certificate has the same effect as the action of the Land Depart- 
ment in the disposition of the public lands within its control. Wallace 
V. Adams, supra; United States v. Dowden; supra. 

Counsel for the plaintiff in error rely and lay great stress on what 
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has been determined by the Suprême Court of Oklahoma in Abbott v. 
Perry, 149 Pac. 202, and other cases similar to that case. But they 
can hâve no possible application to the facts of the instant case. In 
those cases a contest had been properly instituted before the depart- 
ment, within the time prescribed by law, and af ter a hearing determined 
upon conflicting évidence, and the court followed the well-established 
rule of law that the findings of facts made by the proper officiais, con- 
stituted by law to détermine such facts, when sustained by substantial 
évidence, are conclusive and binding on the courts. Howe v. Parker, 
190 Fed. 738, 746, 111 C. C. A. 466, 474. 

In the case at bar there was no détermination of a légal contest pend- 
ing before the Department when the allotment was canceled. The 
contest of Aima Fay Reinhardt was dismissed by the Indian Commis- 
sion, and upon appeal to the Commissioner of Indian Affairs the cancel- 
lation was made by the Commissioner, not because the Commission 
had erred in its décision, but solely upon the ground that Whitmire had 
filed a relinquishment. 

Whether Greenlees could hâve maintained an action to recover this 
land as a plaintifï, in view of the fact that he did not corne into court 
with clean hands, is not involved in this case, and therefore cannot be 
determined. 

The decree of the court below was right and is affirmed. 



UNITED STATES y. GRASS CREEK OIL & GAS CO. et aL* 

(Circuit Court of Appeals, Eighth Circuit. October 13, 1916.) 

No. 4704. 

1. Appeal and Erbob <@=>1009(4) — Review— Pindinos of Fact— Equitt Cases. 

Findings of fact by the clianeellor, though not conclusive upon appeal, 
are presumptively correct, and unless clearly agalnst the welght of the 
évidence, wlll not be dlsturbed, partlcularly where the testimony was 
glven orally. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. § 3974; 
Dec. Dig. <S=»100G(4).] 

2. Mines and Minehals ®=38(17) — Public Minéral Lands— Riohts or Oc- 

cupants—Evidence. 

In a suit to oust défendants from possession of land, which had been 

withdrawn from entry under Plckett Act June 25, 1910, c. 421, 36 Stat. 

847 (Comp. St. 1913, §§ 4523, 4524), évidence held to warrant a finding that 

at the tlme of the wlthdrawal défendants were in possession of the land. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. { 103: 

. Dec. Dig. <S=>38(17).] 

S. Mines and Minebals <S=2 — Public Minebal Lands— Right of Entet— 
BoNA FiDE Claimants-^"Diliobnt Peosecution." 

Plckett Act June 25, 1910, authorizlng the withdrawing of lands from 
minerai exploration and entry, provides that the right of any person, who 
at the date of any order of withdràwal is a bona flde occupant or clalm- 
ant of oil or gas bearing lands; and who at such date is in diligent prose- 
cution of work to the diseovery of ^s or oil, shall not he impaired by such 
Order. Prlor to the witlidrawal of land from entry, a geologist and min- 

439f or oth«r cusea see sam» tofflo, /fc KEiY-NUMBBB la bU Ker-Numbered DisesU A Ind^xH 
236 F.— 31 «Rehearlng denled Decomber 14, VM. 
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Ing éngineer, as attomey in fact, had located claims thereon after doing 
some prelimlnary prospectlng, and at the time the order. was made de- 
fendants had possession of the land under a contract of lease, and were 
maklng préparations to drlll for oll for commercial purposes, bringlng 
their equipment thereon and holding possession of the land through a 
caretaker. Seld, that where défendants continued in possessioti, drlUed 
wells, and produced oil in commercial quantitles, thelr rights in the land 
were not affected by the order of witîidrawal, for they had possession 
■whlle preparing thelr equipment, and were bona flde occupants in diligent 
prosecution of the work of discovery. 

[Ed. IS'ote. — For other cases, see Mines dnd Minerais, Cent. Dig. $ 2; 
Dec. Dig. ®=»2.] 

Appeal from the District Court of the United States for the Dis- 
trict of Wyoming ; John A. Riner, Judge. 

Suit by the United States against the Grass Creek Oil & Gas 
Company and another. From a decree for défendants, the United 
States appeals. Affirmed. 

Thls Is an appeal from a decree in favor of the appellees, who were défend- 
ants in the court below. The complaint made a number of others than the 
appellees parties défendant, but the appellees were the only défendants who 
contested the action. The complaint seeks to oust the défendants from the 
possession of the northwest quarter and the east half of the soutbwest quarter 
of section 18, township 46 north of range 98 west, in the state of Wyomlng. 

It Is charged that the lands are a part of the public domain and the tltle 
is in the United States ; on May 6, 1914, the Président of the United States, 
under the authorlty vested In hlm by the act of Oongress of June 25, 1910 (36 
Stat. 847, c. 421 [Comp. St. 1913, §§ 4523, 4524]), known as the "Pickett Act," 
withdrew thèse lands from minerai exploration and from ail forma of location, 
settlement, sélection, flUng, entry, patent, or disposai under the pubUc land 
laws of the United States ; that since then thèse lands bave not been subject 
to occupation or exploration for petroleum, or minerai oil, or gas, under the 
public land laws of the United States ; that on or about the 20th day of July, 

1913, one Thomas S. Harrison, styllng himself attomey in fact for a number 
of parties, jolned as défendants, caused to be flled for record and recorded 
upon the records of Hot Springs county, Wyo., the county in which thèse lands 
are sltuated, certain paper writings In the names of thèse parties, purportlng 
to be location certlficates, evidencing the claim and location by them of isald 
lands, as petrolemn placer mining claims, under and pursuant to the mlning 
laws of the United States ; that on the 5th day of May, 1914, one 0. O. Wor- 
land caused to be flled slmilar papers for certain parties named and Jolned 
as défendants in thls action, also coverlng the lands In controversy, as dld 
the Harrison location papers; that by certain instruments of writing thèse 
Harrison claims were transferred and asslgned to the défendants ; ' that none 
of the défendants, nor any other person, had discovered petroleum or minerai 
oU or gas or other minerais In or on sald lands, or any part thereof , on or 
before the 6th day of May, 1914 1 that none of the défendants, nor any other 
person, was on or prior to the said 6th day of May, 1914, the bona flde occu- 
pant or elaimant of said lands, and that none of said défendants, nor any 
Otlier 'person, was on said 6th day of May, 1914, in the diligent prosecution of 
work leading to the discovery of oll or gas on said lands, or continuing thereon 
In diligent prosecution of suiâi work ; that on or about the 24th day of July, 

1914, and 24th day of August, 1914, the défendant Ohio Oil Company was a 
trespasser on said lands, engagea In drilllng wells thereon, produced petroleum 
or minerai oil thereon, and since then bas extracted petroleum or minerai 
oil and gas^ the exact amount whereollB to the plaintiff unknown; that sub- 
séquent to said 6th day of May, 1914,, the défendant*, and partlcularly the 
Ohlo OU Company, In défiance' of said order. of wlthdrawal, and in violation 
of the proprletary and other rights of plaintiff, unlawfglly entered and tres- 
passed upon sald lands and, continuing, asserted title thereto ; that the sald 
Ohio Oll Company has wells, together with certain mlnlng property, machinery, 
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toola, and flxtures necessary to tlie opération of said oil wells on said land 
and drilled as alleged; that the other défendants claim some right or tltle 
to the said lands ; that ail of said pretended petroleum placer mlnlng clairas 
are null and void, and of no effect. The prayer of the blU is that said lands 
be declared to hâve been, from and after the said 6th day of May, 1914, law- 
fuUy withdrawn from minerai exploration and ail forms of location, settle- 
ment, etc. ; that the défendants be adjudged to hâve no estate, right, title, or 
Interest thereto; that they be enjoined from assertlng or claiming any right, 
tltle or interest in and to said lands, and from trespassing thereon; that an 
accounting be had ; and that the plaintiff hâve a decree for the value of the 
oll thus unlawfuUy talîen. 

The ansveer of the Ohio 011 Company allèges that on the 27th day of Au- 
gust, 1913, the said Thomas S. Harrlson, as attorney in fact for the parties 
named in the bill, caused to be filed and recorded on the records of the county 
of Hot Springs, in the state of Wyoming, notices of locations, showing the 
locations to bave been made on the 20th of July, 1913, by the said locators ; 
that it was done in accordance wlth the mining laws of the TJnlted States, 
for placer mining claims then and there located and claimed for minerai oil ; 
that this défendant and its codefendant, the Grass Creek Oll & Gas Company, 
claim title to said lands ; that this défendant has thereon two wells, together 
wlth certain mining property, machinery, tools, and flxtures, for the opération 
of said oll wells so drilled. It then dénies ail other allégations of the blU, 
and sets up as further défense that prlor to the 20th day of July, 1913, the 
lands in controversy were public lands, unoccupied, vacant, and unclaimed, 
and subject to location and sale under the mining laws of the United States ; 
that on said day said lands were taken possession of, and located under the 
said mining laws, as petroleum oll placer mining claims, by S. L. Wiley, S. A. 
Lane, R. W. Harrlson, D. A. Ehrlich, R. S. Green, Kd. M. Harrlson, W. O. 
Sanzenbacher, and Pauline Harrlson, ail of vfc'hom were then and there cltizens 
of the United States and duly qualified under the mining laws to locate and 
purchase lands of the United States containlng minerais ; that the northwëst 
quarter of section 18 was so located as the "Meeteetse No. 4 011 Placer îlining 
Claim," and the east half of the southwest quarter of said section 18 as the 
"Meetieetse No. 15 011 Placer Mining Claim" ; that Immediately after thèse 
I)ersons had taken possession of thèse lands they caused work to be done and 
performed upon eaeh of the said mining locations for the purpose of dlscover- 
Ing and developing the minerai upon each thereof ; that by reason of such 
work petroleum minerai oil was discovered on each of said claims prlor to 
October 1, 1913 ; that for some time prlor to and on the 6th day of May, 1914, 
and continuously thereafter, the défendant was on said lands in diligent prose- 
cution of work leading to the discovery of oil in commercial quantifies, being 
then and there a bona flde occupant and clalmant of said lands, and that such 
subséquent work and labor, done by the défendant on behalf of said locators 
and as their lessee, developed petroleum oil on eaeh of said claims in com- 
mercial quantities; that the said locators bave transferred their Interest in 
fuU compliance wlth the local laws, the laws of the United States and of 
the State of Wyoming, as hereinafter more fully stated; that on the leth 
day of June, 1914, in pursuance of an oral contract prevlously entered Into 
by and between the owners and the Ohio 011 Company, under which it had 
taken possession before May 6, 1914, made a wrltten lease for the northwëst 
quarter of section 18, located as the "Meeteetse No. 4 011 Placer Mlnlng Claim," 
and said Ohio Oil Company has been in possession ever since the oral contract 
for said lease was made; that on the 16th day of June, 1914, the locators 
executed a lease to one B. H. Hopklns for the east half of the southvrest quar- 
ter of said section 18, which Is known as the "Meeteetse No. 15 011 Placer 
Mining Claim," which lease was on the 17th day of June, 1914, assigned by 
said Hopkins to the Mldwest Reflnlng Company, and on August 27, 1914, the 
Midwest Reiinlng Company, for value assigned and transferred ail its right, 
tltle and interest to this tract to the Ohio Oll Company, that on July 24, 1914, 
said locators by deed conveyed ail their right, title and Interest to its co-de- 
fendant, the Grass Creek 011 & Gas Company, which now is the owner there- 
of, and this défendant Its lessee. 
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The answer of the Grass Creek Oil & Gas Company Is practically the same 
as that of the Ohio Oil Company. 

The final hearlng was on oral testimony, and the court found both issues 
in favor of the défendants, that of the discovery, and that the défendants on 
May 6, 1914, were bona fide occupants and clalmnnts of thèse lands, In the 
diligent prosecution of worlc leading to the discovery of oil, and continuing 
thereafter in diligent prosecution of said work. From this decree the United 
States proseeutes this appeal. 

F. P. Hobgood, Jr., Sp. Asst. Atty. Gen. (C. L. Rigdon, U. S. 
Atty., of Cheyenne, Wyo., on the brief), for the United States. 

William A. Riner, of Cheyenne, Wyo. (Timothy F. Burke, of 
Cheyenne, Wyo., on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

TRIEBER, District Judge (after stating the facts as above). Un- 
der the issues and proofs two questions arise. First. Was there a 
discovery of minerai oil by the défendants or those under whom 
they claim, on the lands in controversy, on or before the 6th day 
of May, 1914, when the withdrawal order of the lands was made 
by the Président? Second. Were the défendants at the date of said 
order of withdrawal bona fide occupants or claimants of thèse lands, 
engaged in diligent prosecution of work leading to the discovery of 
oil, and continuing thereafter in diligent prosecution of said work, 
until oil was discovered ? 

[1] In view of the conclusions reached, we deem it unnecessary to 
détermine the first issue, as a finding in favor of the défendants on 
either issue must resuit in the affirmance of the decree. It is a well- 
settled rule governing appellate courts that the findings of fact by a 
chancellor, although not conclusive upon appeal in equity, are pre- 
sumptively correct and persuasive. Unless an error has occurred in 
the application of the law, or a serious mistake has been made in 
the application of the évidence, or the finding is clearly against the 
weight of the évidence, such findings will not be disturbed. And this 
rule is especially applicable when the évidence was heard orally by 
the chancellor, and he thus had the opportunity to see the witnesses, 
observe their demeanor while testifying, judge of their candor and 
intelligence, and thus be able to détermine their credibility and the 
weight to be given to their testimony. Harrison v. Fite, 148 Fed. 
781, 78 C. C. A. 447; Coder v. McPherson, 152 Fed. 951, 82 C. 
C. A. 99; Mastin v. Noble, 157 Fed. 506, 85 C. C. A. 98; Harper 
V. Taylor, 193 Fed. 944, 113 C. C. A. 572; United States v. Marshall, 
210 Fed. 595, 127 C. C. A. 231; Tobey v. Kilbourne, 222 Fed. 760, 
138 C. C. A. 308. The new equity rules hâve made no change in thèse 
respects. American Rotary Valve Co. v. Moorehead, 226 Fed. 202, 141 
ce. A. 129. 

[2,3] The act of Congress under which the withdrawal of thèse 
lands was made by the Président on May 6, 1914, is known as the 
"Pickett Act," passed June 25, 1910 (36 Stat. 847, c. 421). That 
act, so far as it applies to the issues in this case, contàins the follow- 
ing proviso : 
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"Provided, that tlie rislits of any person who. at tlie date of any order of 
■withdrawal heretofore or hereafter ninde, is the bona fide occupant or clalm- 
ant of oil or gas liearing lands, aiid wlio, at such date, is in diligent prosecu- 
tion of work leading to discovery of oil or gas, sliall not be affeeted or impaired 
by such order, so long as such occupant or claimant shall continue in diligent 
prosecutlon of said work." 

As it is claimed on behalf of the appellant that the finding of the 
trial judge was not warranted by the évidence, and that he commit- 
ted obvions errors in the appHcation of the law, it becomes necessary 
to review the évidence. As we deem it unnecessary to détermine the 
correctness of the finding on the first issue, that of the discovery of 
oil in 1913, we shall confine ourselves to the statement and consid- 
ération of the évidence relating to the other issue. Most of the facts 
on this issue are undisputed and not questioned by either party. 

As early as April, 1913, Mr. Harrlson, a geologist and mining 
engineer, visited this section, now known as the "Grass Creek oil 
field" ; that in July, 1913, he employed a civil engineer to locate the 
lands according to the government surveys; that thereupon he lo- 
cated a number of minerai claims as attorney in fact for certain 
parties, ail of whom were qualified to make the locations, among 
them the lands in controversy. He placed proper location notices on 
the land, had the location notices properly recorded in conformity 
with the laws of the United States, of the state of Wyoming, and 
the rules of miners in that section. He established camps, and drilled 
for oil on thèse lands, continuing until September, 1913, vfhtn it is 
claimed oil was discovered. He thereupon sought to obtain the nec- 
essary capital to develop thèse locations. In April, 1914, he showed 
thèse lands to représentatives of the défendant the Ohio Oil Com- 
pany, with a view of leasing them to it, indicating to them what he 
called the "discovery holes," which he had caused to be drilled in 
1913. On April 19, 1914, he entered into an oral contract for the 
lease of thèse lands to the Ohio Oil Company, the agreement being 
made with Mr. McFadyen, who was field superintendent of the Ohio 
Oil Company. This agreement was made subject to the approval of 
the ofhcers of the company. A few days thereafter, in April, 1914, 
this approval was obtained by télégraphie communication, whereupon 
Mr. McFadyen at once entered upon the lands and placed in charge 
thereof, as caretaker, one Virgil Jackson, who remained on the land 
as the employé of the Ohio Oil Company as caretaker from that time 
until after May 6, 1914. On May 4, 1914, Mr. McFadyen ordered 
the lumber and material, which was owned by the Ohio Oil Company 
and suitable for developing the land for oil, which was then in the 
town of Casper, to be sent immediately to Kirby, which is the nearest 
railroad station to thèse lands. On May 5, 1914, Mr. Harrison re- 
turned to thèse lands, bringing with him tent equipments for the 
accommodation of the workmen, and which were immediately put 
up. On the same day, May 5, 1914, Mr. McFadyen, for the Ohio 
Oil Company, entered into a verbal contract with Mr. Good, at Ther- 
mopolis, to drill wells on thèse lands, and to proceed at once. Mr. 
Good shipped the drilling tools to the land on May 9, 1914, for the 
purpose of doing the work, and contlnued uninterruptedly until Oc- 
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tober 1, 1914. He began actual drilling opérations on the northwest 
quarter on July 1, 1914, as soon as the drilling apparatus had been 
erected and was in working order, finishing tlie well on July 24, 1914, 
when, having drilled to a depth of 1,047 feet, oil in commercial quan- 
tities was discovered. Actual drilling on the east half of the South- 
west quarter was begun by him on July 31, 1914, and continued until 
August 20, 1914, when oil was discovered in commercial quantities 
at the depth of 965 feet. 

On May 6, 1914, Mr. Harrison found some persons on thèse lands, 
who claimed to be locators under what is known as the Worland 
locations; but he treated them as trespassers and compelled them to 
leave, which they did. In this connection it is proper to state that 
thèse Worland locators, although made parties défendant to this action, 
made no défense whatever, nor any claim to the lands by cross-com- 
plaint against appellees, thus abandoning any claim which they may 
hâve had to the land in controversy, and by implication, at least, recog- 
nizing the superior rights of the Harrison locators, under whom ap- 
pellees claim. On the same day Mr. Harrison made contracts for 
supplies to be used in connection with the work of drilling for oil. 
An engineer of the Ohio Oil Company arrived on that day with a 
carpenter, who started the work of building the camps on that day and 
continued until they were completed. Tents were also put up on 
that day. In the meantime Mr. McFadyen was looking after the 
prompt loading and forwarding of the Ohio Company's rigs, which 
had been ordered to be forwarded to the land. 

Prior to May 6, 1914, the Ohio Oil Company had expended in mon- 
ey and assumed liabilities under its contracts for work on the land, 
amounting to $2,000. The material and lumber for the camps ar- 
rived on May 7, 1914, and work was begun at once. On May 10, 1914, 
the cook house had been completed, and the car containing the equip- 
ment reached the railroad station nearest to thèse lands, and was 
placed on the siding for unloading. Knowledge of the withdrawal or- 
der did not reach the parties until May 14, or 15, 1914. Since then the 
Ohio Oil Company has expended for the development of thèse two 
tracts of land large sums of money; on the northwest quarter $11,- 
157.92, and on the other tract $10,152.97. Thereafter and before the 
institution of this suit there was spent by the Ohio Oil Company 
$629.36 in operating the wells and $15,000 for the construction of a 
37,S0O:;barrel steel storage tank. Thèse sums do not include the ex- 
penditures made by Mr. Harrison prior to his contract with the Ohio 
Company. 

There was évidence introduced on the part of the government that 
on May 5, 1914, a Mr. Walker went on the land with a party of pros- 
pectors, and he did not see any work under way, that at a few points 
he found some three-inch pièces of pipe and a drill hole on each of 
the quarters. A Mr. Orchard, another witness for the government, 
testified that he went on thèse lands March 25, 1914, and saw no im- 
provements, except a few pièces of pipe sticking out of the ground. 
Mr. Valentine, another witness for the government, testified that he 
was on thèse lands on May 5, 1914, and saw no one there, but saw a 
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pièce of pipe sticking out of the ground on the southeast quarter, but 
nothing on the northwest quarter. 

In our opinion the évidence clearly justified the finding by the chan- 
cellor that, from the time Jackson was employed and placed on the 
land as caretaker for the défendant, the Ohio Oil Company was an oc- 
cupant of the land. But it is claimed that, even if that is true, the 
défendant the Ohio Oil Company was not a bona fîde occupant or 
claimant of thèse lands, in the diligent prosecution of work leading to 
the discovery of oil or gas on May 6, 1914, when the order of with- 
drawal was made. It is claimed that actual drilling opérations were 
not commenced until July 1, 1914, on the northwest quarter, and on 
July 31, 1914, on the east half of the southwest quarter, and that until 
the actual drilling was begun there was no prosecution of work within 
the meaning of the act of Congress. 

We are of the opinion that this is too narrow a view to take of this 
statute. The enactment of this proviso by Congress could hâve had 
but one object in view, and that was to protect the rights of ail per- 
sons who, at the date of an order of withdrawal, are occupying or 
claiming oil-bearing lands in good faith, for the purpose of acquiring 
them under the laws of the United States, and are diligently prosecut- 
ing the work leading to the discovery of oil. Before the enactment 
of this statute discovery of the minerai was essential to make a loca- 
tion. As frequently, in f act in most instances, prospecting was neces- 
sary in order to détermine whether oil or gas are on the public lands, 
and large sums of money were necessarily expended to ascertain this 
fact, Congress by this proviso in the act of 1910 extended its protect- 
ing arm to those acting in good faith in an eflfort to ascertain whether 
there was oil or gas under them. In our opinion, when a citizen of 
the United States, in good faith enters upon public land for the pur- 
pose of discovering oil or gas, takes possession of the land by placing 
a caretaker thereon while he is taking proper steps to obtain the ma- 
terial necessary for the work of constructing the camps, enters into 
contracts for drilling, acting as expeditiously as possible in erecting 
camps and preparing for the drilling, spends money and enters into 
contracts whereby he becomes liable for sums of money to prosecute 
the work leading to the discovery of oil or gas, and as soon as it is 
possible, by the exercise of proper diligence, begins the work of drilling, 
and continues it diligently and expeditiously until oil is discovered in 
commercial quantities, he is within the protection of this proviso. As 
was stated in Borgwardt v. McKittrick Oil Co., 164 Cal. 650, 130 Pac. 
417, although that case did not involve this act of Congress, but was a 
contest between claimants : 

"We do not mean to hold that such diligent prosecution of the work may 
not include such actual préparation for the same as the brlnglng to the claini 
of the materials necessary therefor." 

The leamed counsel for the government in fact concèdes the correct- 
ness of this proposition. In bis brief he says : 

"It is not contended by the governujeut that the construction of a camp 
might not he a part of such work, but that, unless such camp is for the purpose 
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of furnishing a ba.se for drilling opérations upon the clalms in controversy, its 
construction is not diligent proseeution of worlc, so far as the claims in con- 
troversy are concerned." 

The évidence clearly shows that the défendants brought themselves 
within this rule. Everything they did was "for the purpose of fur- 
nishing a base for drilling opérations on the lands in controversy." 
For what other purpose did they make thèse expenditures, and enter 
into contracts for erecting the camps, and the drilling by Mr. Good? 
The learned trial judge committed no error in the application of the 
law to the facts, as shown by the évidence, and the évidence sustains his 
findings beyond question. 

The decree of the District Court is affirmed. 



OKLA OIL CO., Appellants, et al. v. BARÏLETT, Appellee. 

(Circuit Court of Appeals, Eiglitli Circuit. September 8, 1916.) 

No. 4561. 

1. Indiasts <©=3l5(l) — Lands— CoNVEYANCE by Heibs or Deceased Allottee. 

Under Act May 27, 1908, c. 199, § 9, 3-5 Stat. 315, wliicli provides tliat 
"tlie death of any allottee of the Flve Civilized Tribes shall operate to 
reniove ail restrictions upon tlie aliénation of "id allottee's land, provid- 
ed that no conveyance of any interest of ai (ull-blood Indian heir in 
such land shall be valid unless approved by Uie court having Jurlsdic- 
tion of the settlement of the estate of the deceased allottee," and the 
Probate Code of Oklahoma, providîng that "wills niust be proven and 
letters testamentary or of administration granted (1) in the county bf 
which the décèdent was a résident at the tiine of his death, in whatever 
place he may hâve died," the county court of such county is the only 
one having authority to approve such a deed by a fuU-blood heir, and 
its approval by the county court of another county, in wbieh no judicial 
proceedlng for the settlement of the estate bas been instituted, is a nulll- 
ty, and the deed is void and subject to collatéral attack. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 39 ; Dec. Dig. 
<g='15(l).] 

2. Indians <S=>15(1) — Lands— Conveyance bt Heirs of Deceased Allottee. 

The doctrine of estoppel cannot be invoked against the Indian grantor 
in such a deed, to validate the same, since both he and the property are 
under the control of the government, which has by the statute prescribed 
the only niethod by which a valid conveyance may be made. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. § 37; Dec. Dig. 
©=15(1).] 

Appeal from the District Court of the United States for the Ëast- 
ern District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit in equity by H. U. Bartlett against the Okla Oil Company and 
others. Decree for complainant, and défendants appeal. Affirmed. 

For opinion below, see 218 Fed. 380. 

A. A. Davidson, of Tulsa, Okl. (R. S. Sherman and J. A. Veasey, 
both of Tulsa, Okl., on the brief), for appellants. 

George S. Ramsey, of Muskogee, Okl. (Edgar A. De Meules and 
Malcolm E. Rosser, both of Muskogee, Okl., on the brief), for ap- 
pellee. 

^::sFoT other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Before ADAMS, Circuit Judge, and REED and ELLIOTT, Dis- 
trict Judges. 

ELLIOTT, District Judge. This is an appeal from the rulings and 
decree of the United States District Court for the Eastern District of 
Oklahoma, in favor of appellee and against appellant, in an action by 
appellee against appeUant, in which appellee, hereinafter referred to 
as plaintiff, claimed title to the premises therein described, under and 
by virtue of a certain deed executed to plaintiff, by Jack Gouge, Betty 
and Big Jack, dated May 13, 1912, which deed was approved by the 
county court of Mcintosh county, Okl, on that date, and thereafter 
duly recorded. Appellant, hereinafter referred to as défendant, claimed 
title to the same premises under and by virtue of a certain deed exe- 
cuted to defendant's grantor, by said Jack Gouge, on April 18, 1910, 
which deed was approved by the county court of Hughes county, Okl., 
on that date, and thereafter duly recorded. 

The agreed statement of facts upon which the case was tried, in so 
far as they are material hère, show : That Chunna Gouge was a citi- 
zen of the Creek Nation and enrolled by the Dawes Commission as a 
full-blood Creek Indian ; enrollment duly approved. That she died in 
Mcintosh county, Okl., intestate and unmarried, about November 17, 

1907, and at the time of her death was a résident and citizen of Mcin- 
tosh county, Okl. That she left no issue surviving her, but did leave, 
surviving her, her father, Jack Gouge^ her mother, Lucinda, both of 
whom were citizens of the Creek Nation and enrolled as full-blood 
Creek Indians by said Commission, enrollment duly approved, which en- 
rollment showed said deceased and her said father and mother to be 
full-blood Creek Indians. That Eucinda, the mother, died January, 

1908, in said Mcintosh county, left no issue, but left her said husband, 
Jack Gouge, and her father and mother, Big Jack and Betty, who 
were also full-blood Creek Indians. That no court having jurisdic- 
tion to appoint an administrator or executor of the estate of either of 
said deceased ever exercised any jurisdiction to appoint an adminis- 
trator of the estate of either Chunna Gouge or Lucinda, and the es- 
tâtes of neither were ever administered or settled by administration 
proceedings in any court. That the land in controversy in this action 
was set apart to Chunna Gouge, during her lifetime, as an allotment 
from the Creek Nation by the Commission to the Five CiviHzed Tribes, 
and after her death, during the month of March, 1909, patents conhrm- 
ing the title to said allotment were executed by the Principal Chief of 
the Creek Nation and approved by the Secretary of the Interior, nara- 
ing therein Chunna Gouge as the grantee. That on the 13th day of 
May, 1912, said Jack Gouge, father of Chunna Gouge, and husband of 
Lucinda, with Big Jack and Betty, who were the father and mother of 
Eucinda, for a valuable considération, executed, acknowledged, and de- 
livered to the plaintifï their certain warranty deed to the land in contro- 
versy, the same being the said allotment of said Chunna Gouge, which 
on that date was duly approved by the county court in and for Mcin- 
tosh county, State of Oklahoma, under the authority of section 9 of the 
act of Congress of May 27 , 1908 (35 Stat. 312), and plaintiff's deed 
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was filed in the office of the register of deeds of Creek county, wliere 
the land was situated, May 15, 1912. That the plaintiff was at the 
time the suit was commenced, and is now, in the possession of the 
premises in controversy. That on the 18th day of April, 1910, said 
Jack Gouge executed and delivered to Edwin R. Nix a warranty deed 
to the premises in controversy, which deed was approved by order of 
the county court in and for Hughes county, 0kl. Said deed was ex- 
ecuted for a valuable considération, and the county court of Hughes 
county approved said deed on the verified pétition of Jack Gouge, a copy 
of which is attached to the agreed statement of facts. That there- 
after, June 20, 1911, Edwin R. Nix and wife duly deeded said prem- 
ises to the défendant, Okia Oil Company, and the Okla Oil Company 
on April 26, 1913, executed and delivered to défendant Dixon Q. Brown 
a deed to said premises. 

It is further admitted that the plaintifï acquired the deed of May 
13, 1912, with actual notice that Jack Gouge had executed, on April 
18, 1910, the deed to Edwin R. Nix, and with actual notice that the 
county court of Hughes county, 0kl., had approved the said deed 
relied upon by the défendant. Copies of the two pétitions for ap- 
proval of the two deeds above referred to were submitted — the one 
for the approval of the deed under which plaintiff claims being to the 
county court of Mcintosh county, signed by Jack Gouge, Big Jack, and 
Betty ; the other pétition to confirm the deed under which défendant 
claims being to the county court of Hughes county, 0kl., and signed 
by Jack Gouge. On the pétition second above named, the county court 
of Hughes county, Okl., on the ISth day of April, 1910, duly entered 
its order, in substance reciting the filing of the pétition on that date, 
and that the court after a full investigation and examination, and 
after taking testimony of the petitioner and other witnesses, found that 
the premises in controversy were allotted to Chunna Gouge as her 
■distributive share of the lands held in common by the Muskogee or 
Creek Tribe of Indians, being in the state of Oklahoma, describing 
them ; that Chunna Gouge appeared on the roU as a f ull-blood Creek 

Indian, roU No. 478; that she died on the day of January, 

1908, intestate, in Hughes county, in the state of Oklahoma, and was 
a résident of the said county and state ; that she lef t surviving her, as 
her sole and only heir at law, her father, Jack Gouge, a fuU-blood 
Creek Indian, and that he was of the âge of 33 years ; that he resided 
in that county and that Chunna Gouge resided and was domiciled in 
that county at the time of her death. Thereupon the court found that 
Jack Gouge executed and delivered to Edwin R. Nix the warranty deed 
above referred to, on the 18th day of April, 1910, conveying to Nix 
ail of his title thereto, for a considération of $200, and further found 
that said considération was just and adéquate, that the same had been 
fuUy paid, and that the deed should be approved. Thereupon it was 
therefore considered, ordered, adjudged, and decreed that said deed 
be and the same was thereby approved. On the pétition first 
above named, the county court of Mcintosh county, Okl., made its 
order confirming said deed, in substance and effect as above recited 
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with référence to the confirmation of the deed by defendant's grantor 
by the county judge of Hughes county, except that the court found 
that Chunna Gouge, deceased, at the time of her death, resided in Mc- 
Intosh county, 0kl. (which is now conceded to be the fact), and the 
court further found in the latter that the plaintiff had paid to the peti- 
tioner the sum of $400, subject to the approval of the court, and the 
court found said considération was the fair market value of said co-n- 
veyance, and thereupon ordered, adjudged, and decreed that the con- 
veyance be fully confirmed and approved. 

Prior to the joiniiig of issue, the plaintiff having set up the facts 
substantially as thereafter stipulated, the défendant moved the court 
to dismiss plaintiff's bill of complaint for the reason that the same did 
not State facts sufficient to constitute a cause of action in favor of 
plaintiff and against the défendant, and also filed an answer denying 
that the plaintiff was the légal and équitable owner in fee simple of 
said premises, pleading the facts substantially as above set forth, and 
averring that the défendant, by virtue of the conveyance under which 
it claimed, acquired the valid title to the lands in controversy, and also 
averred that prior to the 13th day of May, 1912, at which time the 
plaintiff acquired the conveyance relied upon by him, the plaintiff had 
constructive notice of the warranty deed executed by said Jack Gouge 
to defendant's grantor, and that said Jack Gouge, in the pétition which 
he had filed, affirmatively alleged that said Chunna Gouge died a rési- 
dent of Hughes county ; that in said order said county court of Hughes 
county found as a fact that she did die a résident of said Hughes coun- 
ty, 0kl. ; that défendant paid a good and valuable considération for 
the deed relied upon by him, and that said deed was taken in reliance 
upon the order of the county court for Hughes county, 0kl., approv- 
ing said deed. Défendant averred, further, that the plaintiff as the 
grantee of said Jack Gouge, and for the further reason that he acquired 
his said deed with fuU notice and knowledge of the matters above set 
forth, was estopped to dispute the title of the défendant, and prayed 
a dismissal of the complaint. 

[1] Plaintiff claims title to the premises in controversy under deed 
dated May 13, 1912, executed by Jack Gouge, and others, approved by 
the county court of Mcintosh county, which court, it is admitted, had 
"jurisdiction of the settlement of the estate of said deceased allottee," 
Chunna Gouge. Défendant claims title under a deed to his grantors 
executed by said Jack Gouge on April 18, 1910, approved by the county 
court of Hughes county, which court, it is now admitted, had no "ju- 
risdiction of the settlement of the estate of said deceased allottee." 
It is further admitted by both plaintiff and défendant that only the 
estate inherited by Jack Gouge is claimed by the défendant herein, and 
that either of the two deeds to plaintiff and défendant, respectively, are 
sufficient to convey the entire interest of said Jack Gouge, if otherwise 
valid. 

The first question presented is : Which of the two deeds given by 
Jack Gouge is valid, and therefore operated to transfer his title to the 
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preiiiises in controversy? By the act of Congress approved May 27, 
1908 (35 Stat. 312), it is provided: 

"Sec. 9. That the death of any allottee of the Five Civilized Tribes shall 
operate to remove ail restrictions upon the aliénation of said allottee's land: 
Provided, that no conveyanee of any interest of any full-blood Indian hoir in 
such land shall be valld unless approved by the court having jurisdictiou of 
the settlemetit of the estate of said decLc^sed allottee." 

The first inquiry is as to what county court had "jurisdiction of the 
settlement of the estate of said deceased allottee," Chunna Gouge. 
There is no controversy upon that proposition. The Probate Code of 
Oklahoma provides : 

"WlUs must be proven and letters te.stamentary or of administration 
granted: (1) In the county of which the décèdent was a résident at the 
time of his death, in whatever place he may hâve died. * * * " 

It is admitted that décèdent, Chunna Gouge, was not a résident, at 
the time of her death, of Hughes county, 0kl., but was a résident of 
Mcintosh county, Okl., and therefore, under such admitted facts, the 
county court of Mcintosh county, Okl., had "jurisdiction of the set- 
tlement of the estate of said deceased allottee." 

But it is contended by défendant that the order of the county court 
of Hughes county, Okl., approving the deed upon which he relies, is 
conclusive upon the question that Chunna Gouge died a résident of 
Hughes county, Okl., when such order of approval is sought to be 
avoided in a collatéral proceeding. In support of this contention of 
the défendant, it is insisted that the approval of the deed of Jack Gouge, 
by the county court of the county of Hughes, was an act of a tribunal 
exercising judicial power, and as the approval was necessarily pred- 
icated upon a détermination of the court's jurisdiction to act — that is, 
a détermination that Chimna Gouge died a résident of Hughes county, 
Okl. — that such finding by said county court is conclusive when attacked 
in this way. 

Counsel for both plaintif! and défendant hâve cited numerous déci- 
sions where courts hâve reviewed the acts of différent tribunals and 
determined whether or not such acts were the exercise of judicial 
power. A review or analysis of thèse varions décisions can serve no 
good purpose hère. The jurisdiction of the county court of Hughes 
county was only that expressed in the act of Congress above quoted, 
and, while our attention is called to the fact that it has been held by 
the Suprême Court of Oklahoma, in re Mullen v. Short, 38 Okl. 333, 
133 Pac. 230, that the county court of the county of which ^the deceased 
allottee of the Five Civilized Tribes was a résident at the time of his 
death is authorized by the above-quoted section of the act of Congress 
to approve conveyances of any interest of any full-blood Indian heir 
to lands inherited f rom such deceased allottee, whether a regular pro- 
ceeding for the settlement of the estate of such décèdent has been in- 
stituted or not, there is no intimation in this décision that a county 
court of any other county than that in which the décèdent resided at 
the time of his death, has such jurisdiction. 
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The test of the jurisdiction of the county court of Hughes county 
is not right décision, but the right to enter upon the inquiry and make 
some décision. Only one county court in Oklahoma, under the pro- 
visions of this statute, had the right to discharge the duty imposed by 
this statute of the United States. There was no gênerai jurisdiction 
of the estâtes of deceased allottees given to ail county courts in the dif- 
férent counties of the state of Oklahoma, and therefore there was no 
power to deal with the question of jurisdiction, or to hear the par- 
ticular facts in any case relating to the question of résidence at the time 
of the death of the allottee, and to détermine whether or not they 
were sufficient to invoke the exercise of that power. The détermination 
by the Hughes county court of the question of its jurisdiction under 
this statute of the United States to perform the duty herein prescribed 
was not the détermination of a court of gênerai jurisdiction, vested with 
judicial power to détermine ail the issues in the proceeding, including 
the question of its own jurisdiction. 

Doubtless Congress had the power to prescribe rules and régula- 
tions for the détermination of this issue. No such provision is con- 
tained in the statute of the United States creating the authority. Con- 
gress, instead of such provision, did, however, condition the right and 
duty to approve such deed to the "court having jurisdiction of the 
settlement of the estate of said deceased allottee." This left the déter- 
mination of that issue to the statutes of the state of Oklahoma. Such 
statute is as above quoted, and therefore "the court having jurisdiction 
of the settlement of the estate of said deceased allottee" was the only 
court given the right to approve such deed. The duty to approve the 
deed of this heir of said deceased allottee, by the terms of said act, 
vested in the county court of Mcintosh county alone, because it was 
the county in which Chunna Gouge resided at the time of her death, 
and therefore by the terms of the statute of Oklahoma the county court 
of that county had jurisdiction to settle her estate. 

If a regular proceeding for the settlement of the estate of Chunna 
Gouge, deceased, had been instituted in the county of Hughes, alleging 
the facts necessary to give that court jurisdiction under the provisions 
of the Oklahoma statute above referred to, and if that court had f ound 
such jurisdiction and proceeded with the administration, and if the ap- 
proval of defendant's deed had foUowed such regular proceeding for 
the settlement of the estate, clearly it could not hâve been attacked col- 
laterally. The détermination of the conditions imposed by the act of 
Congress would then hâve been made in the manner provided by the 
statutes of Oklahoma by a county court having jurisdiction to make 
such détermination, both by the laws and the provisions of the Con- 
stitution of said state. It is probably true that this authority to ap- 
prove the deed of an heir of a deceased allottee vests in the county 
court having jurisdiction of the settlement of the estate of a deceased 
allottee, and that such authority is not necessarily dépendent upon the 
institution of a regular proceeding for the settlement of the estate 
of the deceased allottee, because no such requirement is provided in the 
statute giving the authority. 
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We repeat, however, that it is our judgment that the authority and 
the right to act is conditioned upon the fact, whether determined in 
a proper proceeding or not, and therefore action by a county court other 
than the one having jurisdiction of the settlement of the estate of such 
deceased allottee is without authority. The county court, in approving 
the conveyance by the heirs of deceased allottees, under the statute of 
the United States above set forth, does not exercise judicial power 
conferred by the laws or Constitution of the state of Okiahoma, nor 
any fédéral judiciary power. Truskett et al. v. Closser, 198 Fed. 835, 
117 C. C. A. 47'7. 

The purpose of said act of Congress was to permit lands to be con- 
veyed by full-blood Indian heirs of deceased allottees with the spécifie 
restriction that such conveyances were invalid, unless approved by 
the county court therein named, and was intended to prevent impru- 
dent sales by this class of Indians. Marchie Tiger v. Western Invest- 
ment Co., 221 U. S. 286, 31 Sup. Ct. 578, 55 h. Ed. 738. That part of 
section 9 of the act of Congress of May 27, 1908, c. 199, 35 Stat. 312, 
which provides "that no conveyance of any interest of any full-blood 
Indian heir in such lands shall be valid unless approved by the court 
having jurisdiction of the settlement of the estate of said deceased al- 
lottee," does not require of said court the performance of any judicial 
function. Tiger v. Creek Co. Court, 45 0kl. 701, 146 Pac. 912; Jen- 
nings v. Wood et al., 192 Fed. 507, 112 C. C. A. 657. We therefore 
conclude tha,t the deed by Jack Gouge to defendant's grantors, ap- 
proved by the county court of Hughes county, 0kl., which court, it is 
conceded, did not hâve jurisdiction of the settlement of the estate of 
Chunna Gouge, deceased, was invalid, and défendant has and can claim 
no interest in or to the premises in controversy by virtue thereof. 

[2] The défendant, however, pleads and urges that Jack Gouge and 
his grantee, the plaintiff, are estopped from asserting that Chunna 
Gouge died a résident of a county other than Hughes county, in view 
of the représentation as to the fact of allottee's résidence, contained in 
the verified pétition of Jack Gouge filed by him in the county court of 
Hughes county, the deed executed by Gouge thereunder, recorded prior 
to the date of his deed to the plaintiff, his acceptance and rétention of 
the considération for such deed, and the knowledge of his grantee, 
the plaintiff, of the fact that the county court of Hughes county had 
approved the deed of April 18, 1910. This contention cannot be sus- 
tained. The proceedings before the county court of Hughes county, 
0kl., were void and could not be cured by ratification or waiver. The 
deed approved by said county court, without jurisdiction, was a nul- 
lity, and such conveyance was void. There could be no purchaser in 
good faith under thèse proceedings. No lâches can be imputed to Jack 
Gouge. He and his land were under the control of the government. 
Laughton v. Nadeau et al. (C. C.) 75 Fed. 789; Félix v. Patrick, 145 
U. S. 317, 12 Sup. Ct. 862, 36 L. Ed. 719. 

The United States statute prohibited the défendant or his grantor 
from taking titie to the property in controversy without the approval 
of the county court having jurisdiction of the settlement of the estate 
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of said deceased allottee, and défendant cannot indirectly build a title 
by estoppel or any statute of limitations. Sheldon v. Donahoe, 40 
Kan. 346, 19 Pac. 901. Jack Gouge attempted to convey and def end- 
an t's grantor attempted to acquire the pr émises in controversy in vio- 
lation of the provisions of the statute of the United States above set 
forth, in that there was no approval of the county court having juris- 
diction of the settlement of the estate of the deceased allottee, and 
thereby acted contrary to the policy of the law, and in violation of 
said United States statute, and is not estopped to deny the validity of 
the deed, and defendant's grantor acquired no rights by estoppel or 
otherwise. Starr v. Long Jim, 227 U. S. 613, 33 Sup. Ct. 358, 57 L. 
Ed. 670; FrankHn v. Lynch, 233 U. S. 269, 34 Sup. Ct. 505, 58 L. 
Ed. 954; Monson v. Simonson, 231 U. S. 341, 34 Sup. Ct. 71, 58 L. 
Ed. 260. 

The decree entered by the trial court herein, in favor of the plain- 
tif! and against the défendant, quieting the title to the premises in con- 
troversy, is affirmed. 
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jCircult Court of Appeals, Eighth Circuit. September 4, 1916.) 

No. 4559. 

1. Cbiminal Law ®=»1178 — Assignments or Ebbor — Waiver. 

Assignments of error abandoned in the brief will not be consldered on 
appeal. 

[Ed. Note. — For other cases, see Oriminal Law, Cent. Dlg. §§ 3011-3013 ; 
Dec. Dig. (@=1178.] 

2. Ckiminal Law <S=1045 — Appeal — Matters roB Considération. 

An assignment of error as to a matter on whleh tbe trial court did not 
rule wlll not be consldered on appeal. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. §§ 2652, 2685 ; 
Dec. Dlg. i$=>1045.] 

3. iNDICTMENT AND INFORMATION ®=>137(3) MoTION TO QtJASH. 

The question whether a person not authorized appeared before the 
grand jury returning the indlctment may be raised by motion to quash. 
although plea in abatement is the proper remedy lu ail cases of contested 
fact 

[Ed. Note. — For other cases, see Indlctment and Information, Cent. Dig. 
§§ 482, 484 ; Dec. Dig. <S=»137(3).] 

4. Cbiminal Law <S=322 — Evidence — Pkesumptions — Official Action. 

Where an Assistant Attorney General signed a communication for 
and on behalf of the Attorney General, it must be presumed that he 
was acting lawfuUy and not usurping authority. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 728; Dec 
Dig. (S=>.322.] 

5. Attorney General ®=2 — Geand Jury i®=534 — Assistants — Appointment. 

Rev. St. § 161 (Comp. St. 1913, § 235) déclares that the head of each 
department may prescribe régulations for his department, while section 
177 (section 259) provides that in case of the death, résignation, absence, 
or sickness of the head, the first or sole assistant shall, unless otherwise 
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directed by the Président perform the duties of sueh head of department. 
Section 348 (section 517) provides that in the department of justice there 
shall be three Assistant Attorneys General, who shall assist the Attorney 
General, wJiile section 360 (section 535) authorizes the Attorney General 
to require any solieitor or officer of the department of justice to perforai 
any duty required of the department. Act June 30, 1906, c. 3935, 34 Stat. 
816 (Comn. St. 1913, § 534), provides that the Attorney General, or any 
attorney or counselor specially appointed by the Attorney General, may, 
when specifically directed by the Attorney General, conduct any légal pro- 
ceedings, civil or eriminal, includlng grand jury proceedings, whether he be 
a résident of the district in wliich such proceeding is brought or not. By a 
letter signed by an Assistant Attorney General for the Attorney General, 
an attorney vyas appointed spécial assistant for the purpose of assisting In 
prosecutions in a district of which the spécial assistant was not a rési- 
dent, and pursuant to the direction of the Attorney General he appeared 
and participated in the grand jury proceedings whlch culminated in the 
return of an indictment. Held, that as it is pliysically impossible for the 
head of an executive department to hiniself slgii every offlelal communica- 
tion emanating from his department, and as it must be presumed that the 
assistant was acting for the Attorney Genei'al, the spécial attorney was 
qualiâed to act, and miglit participate in the grand jury Investigations. 

[Ed. Note. — For other cases, see Attorney General, Cent. Dig. § 2; Dec. 
Dig. <S=2 ; Grand Jury, Cent. Dig. §§ T3, S5 ; Dec Dig. (@=34.] 

6. Attorney Général iS=j2 — Indictment and Information <S=>137(3) — Spé- 

cial Assistants — De Facto Officers. 

In such case, the spécial attorney so appointed by the Attorney Gen- 
eral was at least a de facto ofBcer, and his right to participate in the 
grand jury proceedings cannot be questioned on motion to quasli the in- 
dictment returned by the grand jury. 

[Ed. Note. — For other cases, see Attorney General, Cent. Dig. § 2; Bec. 
Dig. ©=2 ; Indictment and Information, Cent. Dig. §§ 482-487 ; Dec. Dig. 
<®==>137(3).] 

7. Attorney General <S=»2 — Spécial Attorneys — Appointment. 

A specially appointed assistant to the Attorney General, not a résident 
of the district vvherein a prosecution is had, should présent duly certifled 
copies of his appointment and oath of ofFiee to any court in wliich he Is 
called upon to act, so that the same may be reeorded. 

[Eu. Note. — For other cases, see Attorney General, Cent. Dig. § 2; Dec. 
Dig. ®=>2.J 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; John C. Pbllock, Judge. 

Joseph May and another were convicted of violating Act of Con- 
gress August 2, 1886, c. 840, 24 Stat. 209, relating to sale and man- 
ufacture of oleomargarine, and Joseph May, the named défendant, 
brings error. Affirmed. 

Chester H. Knim and Walter N. Davis, both of St. Louis, Mo., 
for plaintifï in error. 

Robert W. Childs, Sp. Asst. Atty. Gen. (Arthur L. Oliver, U. S. 
Atty., of St. Louis, Mo., on the brief), for the United States. 

Before HOOK and CARLAND, Circuit Judges, and MUNGER, 
District Judge. 

CARLAND, Circuit Judge. Joseph May with one Will Brown 
was tried, convicted, and sentenced to the penitentiary upon two in- 

ÊssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Pigests & ladeies 
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dictments Consolidated for the purpose of trial, for violating the pro- 
visions of an act of Congress, approved August 2, 1886, relating to 
the sale and manufacture of oleomargarine. He seeks a reversai of 
the judgment for error committed by the trial court in overruling 
his motion to quash the indictments. 

[1-5] We thus limit the assignments of error for the reason that 
the alleged error of the court in ruling on the motion in arrest is 
abandoned in the brief, and there was no ruling of the court on the 
question of whether the attorney for the United States should hâve 
been required to make an opening argument at the close of the 
case. The motion to quash was in the following language: 

"Cotne now the above-named défendants Joseph May, Will Brown, et al., by 
their attorney, and move the court to set aside the indictment found herein 
against theni in sald cause for the following reasons: 

"First. Bec-ause Robert Childs, who is not a citizen or résident of the 
Eastern District of Missouri, and who is not the district attorney, nor an as- 
sistant district attorney, and who was not a wilness, was présent in the 
grand jury room, examinlng witnesses, and ])ari:icipatlng in tlie proceedin.as 
herein against sald défendants when said indictment was found, and that he 
had no right to be there. 

"Second. That the said Robert Childs, not being United States district 
attorney, nor one of the regular assistants for this district, failed to procure 
the express permission of the District Court of Missouri to appear bofore 
said grand jury. 

"Third. That the said Robert Childs failed to show by what authority he 
exercised the right to appear l3efore the grand jurv. and that he failed to flle 
any appointment or permission issued to him wlth the clerk of tlie District 
Court for this district, and has failed to place in llie custody of tlie clerk of the 
District, Court for this district the oath required by law to be by him taken." 

For such irregularity in relation to the grand jury as is complained 
of, a motion to quash seems to be made use of in many instances 
instead of a plea in abatement, although the plea in abatement is 
the proper remedy in ail cases of contested fact. United States v. 
Gale, 109 U. S. 6o. 3 Sup. Ct. 1, 27 L. Ed. 8.S7; Carter v. Texas, 
177 U. S. 442, 20 Sup. Ct. 687, 44 L. Ed. 839; Agnew v. United 
States, 165 U. S. 36, 17 Sup. Ct. 235, 41 L. Ed. 624; United States 
v. Philadelphia & Reading Railway Co. (D. C.) 221 Fed. 683 ; United 
States v. Virginia-Carolina Chemical Co. (C. C.) 163 Fed. 66; United 
States V. Heinze (C. C.) 177 Fed. 770; Eatham v. United States, 
226 Fed. 420, 141 C. C. A. 250. 

No disputed question of fact arose in the court below in disposing 
of the motion to quash. Mr. Childs testified, when called by counsel 
for the défendant in support of the motion to quash, as f ollows : 

"1 am an attorney at law. Between the ISth and 23d days of December, 
1914, I attended before the grand jury at St. Louis, 5Io., and qucstioned wit- 
nesses in oleomargarine cases. I am not a résident of the Eastern District of 
iVIissouri, nor ani I the United States district attorney for said district, or 
one of the regularly appointed assistants to said attorney. I received no 
Muthority from the District Court of said district to appear before the grand 
jury ; nelther my oath of office nor my appointment was iiled with the court." 

One of the indictments Consolidated was returned March 24, 1913, 
and with which Mr. Childs had ncthing to do. The other indictment 
was returned December 23, 1914, and it is to this indictment that 
236 F.— 32 
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the appearance of Mr. Childs before the grand jury relates. Mr. 
Childs, to show his authority to appear before the grand jury, in- 
troduced in évidence the f ollowing letters, and his oath of office : 

"October 13, 1914. 

"Robert W. Childs, Esq., % United States Altorney, Chicago, Illinois — 
Sir: You are hereby appolnted a spécial assistant to the Attomey General for 
the purpose of assisting in the préparation for trial, and in the trial in the 
District Court of the Eastern District of Missouri, of the so-called oleomarga- 
rine cases there pending, or to be pending. 

"Your compensation wlll be at the rate of $25.00 per day for each day of 
ac'tual service in the discharge of thèse duties, and you will also be allowed 
your actual and necessary expenses of travel and subsistance, subject to the 
provisions of Department Circular No. 486, when away from Chicago, Illinois, 
which is hereby flxed as your ofHclal headquarters, ail payable from the ap- 
propriation for 'Pay of Spécial Assistant Attorneys, United States Courts.' 

"This appolntment Is subject to any change which may be made by this 
idepartment, and may be termlnated at any time by the Attomey General. 

"Please exécute and return the enclosed oath of office. 

"Respectfully, For the Attomey General, 

"Sam'l J. Graham, Assistant Attorney General." 

"I, Bobert W. Childs, do solemnly swear that I wlll support and défend 
the Constitution of the United States agalnst ail enemles, foreign and domes- 
tic ; that I wlll bear true faith and alleglance to the same ; that I take this 
obligation freely, wlthout any mental réservation or purpose of évasion; and 
that I wlll well and faithfully discharge the duties of the office of spécial 
assistant to the Attorney General on which 1 am about to enter. So help me 
God. Bobert W. Childs. 

"Subscribed and sworn to before me this 14th day of December, A. D. 1914. 
"[Seal.] Bsther A. Dunshee, Notary Public." 

"December 3, 1914. 
"Robert W. Childs, Eaq., % United States Attorney, Chicago, Illinois— Sir; 
In connection wlth your appolntment dated October 13, 1914, as a spécial 
assistant to the Attorney General for the purpose of assisting in the prép- 
aration for trial, and in the trial, in the District Court of the Eastern Dis- 
trict of Missouri, of the so-called oleomargarlne cases there pending or to be 
pending, you are hereby authorized to go to St. Louis the week of the 14th In- 
stant for the purpose of preparlng thèse cases for trial and securlng the state- 
ments of witnesses, and are also authorized and directed to conduct grand jury 
proceedings in the Eastern District of Missouri in connection wlth the investi- 
gation of thèse cases. 

"BespectfuUy, T. W. Gregory, Attomey General." 

We do not mention the letter written by the Attorney General 
and dated January 22, 1915, as we are of the opinion that if the 
appearance of Mr. Childs before the grand jury in December, 1914, 
was unauthorized, the letter of January 22, 1915, would not help 
the matter. The oath above mentioned was filed in the Department 
of Justice. The act of Congress of June 30, 1906 (34 Stat. 816) 
provides as foUows: 

"That the Attorney General or any offlcer of * * * justice or any at- 
torney or coimselor specially appolnted by the Attorney General under any 
provision of law, may, when thereunto speclflcally directed by the Attorney 
General, conduct any kind of légal proceeding, civil or criminal, including 
grand jury proceedings, » * » which district attorneys now are or 
hereafter may be ♦ * * authorized to conduct, whether or not he or they 
be résidents of the district In which sueh proceeding is brought." 
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The contention that the appearance of Mr. Childs before the grand 
jury was unauthorized is based principally upon the proposition that 
the act of Congress above quoted requires the appointment to be made 
by the Attorney General, whereas the letter of October 13, 1914, above 
mentioned, was signed, "For the Attorney General, Sam'l J. Graham, 
Assistant Attorney General," and therefore the appointment was not 
made by the Attorney General. We do not think there is any merit in 
this contention. Sections 360, 348, 161, and 177, R. S. U. S., provide 
as follows: 

Section 360: "The Attorney General may require any sollcitor or offlcer of 
the Department of Justice to perform any duty required of the department or 
any officer thereof." 

Section 348: "There shall be In the Department of Justice three offlcers, 
Icarned in the law, called the Assistant Attorneys General, who shall be ap- 
pointed by the Président, by and with the advice and consent of the Senate, 
and shall assist the Attorney General and Solicitor General in the perform- 
ance of their duties. * * » " 

Section 161: "The head of each department is authorlzed to prescribe régu- 
lations, not inconsistent with law, for the government of his department, the 
conduct of its officers and clerks, the distribution and performance of its 
business, and the custody, use, and préservation of the records, papers, and 
property appertaining to it." 

Section 177: "In case of the death, résignation, absence, or sickness of the 
head of any department. the first or sole assistant thereof shall, unless other- 
wise directed by the Président, as provided by section one hundred and 
seventy-nine, perform the duties of such head until a successor is appolnted, or 
such absence or sickness shall cease." 

It will be seen by référence to the foregoing sections that there is 
such an officer known to the law as an Assistant Attorney General, who 
is charged by the statute with the duty of assisting the Attorney Gen- 
eral. It will also be seen that in case of death, résignation, absence, or 
sickness of the head of any department, the first or sole assistant there- 
of shall, unless otherwise directed by the Président, as provided in 
section 179 (Comp. St. 1913, § 261), perform the duties of such head 
until a successor is appointed or such absence or sickness shall cease. 
Also that the head of each department is authorized to prescribe rég- 
ulations not inconsistent with law for the government of his depart- 
ment, the conduct of its officers and clerks, the distribution and per- 
formance of its business, the custody, use, and préservation of the 
records, papers, and property appertaining to it. 

The letter of October 13, 1914, signed by Mr. Graham, appears up- 
on its face to hâve been from the Department of Justice and from 
the Attorney General, and that the Attorney General used the hand 
of his assistant in signing the same, as it is physically impossible for 
the head of an executive department to sign, himself , every officiai 
communication that émanâtes from his department. Hannibal Bridge 
Co. V. United States, 221 U. S. 206, 31 Sup. Ct. 603, 55 L. Ed. 699; 
Causey v. United States, 240 U. S. 399, 36 Sup. Ct. 365, 60 L. Ed. 711, 
Suprême Court opinion filed March 6, 1916. We also must pré- 
sume that the signature of the Assistant Attorney General to the let- 
ter of October 13, 1914, was by public and proper authority. We can- 
not présume that he used usurped authority, but a legitimate authority 
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previously given him by the Attorney General. United States v. Per- 
alta, 60 U. S. (19 How.) 343, 15 L. Ed. 678; United States v. Adams 
(C. C.) 24 Fed. 351; Parish v. United States, 100 U. S. 500, 25 L- 
Ed. 761. 

We do not think the act of June 30, 1906, in conferring the power 
of appointment upon the Attorney General, should be construed to 
mean that the Attorney General must, in ail cases, sign the appoint- 
ment himself, but that the power of appointment is conferred upon 
the Attorney General as other powers are conferred to be exercised 
by him personally or through his lawfiil assistants when duly author- 
ized for such purpose. The Assistant Attorney General having acted 
expressly for the Attorney General, in the absence of any proof to the 
contrary, we must présume that he was duly authorized to sign the 
letter, appointing Mr. Childs as a spécial assistant to the Attorney Gen- 
eral for the purpose of perf orming the duties mentioned in the appoint- 
ment. Paraphrasing what was said by the Suprême Court in Marsh 
V. Nichols, Shepard & Co., 128 U. S. 605, 9 Sup. Ct. 168, 32 L. Ed. 
538, we may say that the signing of the letter by Mr. Graham as As- 
sistant Attorney General for the Attorney General implies that one of 
the conditions on which he was authorized to act in that capacity had 
arisen, jind that with his signature added the letter was complète. 

[6, 7] There are many technical reasons for affirming the order of 
the District Court in overruling the motion to quash, but we hâve con- 
sidered the matter on its merits as it was suggested at the bar that it 
was désirable that this course be taken. This is not a proceeding to 
try the titje of Mr. Childs to the office of spécial assistant to the At- 
torney General for the purposes mentioned in the appointment. It 
is a motion to quash an indictment for the reason that an unauthorized 
person took part in the proceedings of the grand jury which resulted 
in the indictment. Such a motion only attacks the authority of Mr. 
Childs in a collatéral way, and beyond ail question he was a de facto 
officer, acting by color of authority, and his acts are valid until it is 
judicially declared by a compétent tribunal in a proceeding for that 
purpose that he has no right to the office, the duties of which he is 
performing. McDowell v. United States, 159 U. S. 596, 16 Sup. Ct. 
111, 40 L. Ed. 271 ; Manning v. Weeks, 139 U. S. 504, 11 Sup. Ct. 624, 
35 L. Ed. 264. As a matter of correct practice and orderly procédure, 
we think duly certified copies of the appointment and oath of office of 
Spécial Assistant Attorneys appointed under the act of June 30, 1906, 
should be presented to àny court in which the assistant attorney is called 
upon to act, that the same may be placed upon the records of the 
court. 

No error appearing in the proceedings of the court below, the judg- 
ment is affirmed. 
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Ip re NOVlîLÏY WElî CO. 

DAVID et al. v. NEWMAN et al. 

(Circuit Court of Appeals, Third Circuit. October 20, 1916.) 

No. 2142. 

1. ClIATTEI. MORTGAOKS <S=36.'5 — STATUTORY Al'FIDAVITS— REQUISITES AND SUF- 

nCIKNCY. 

1 (Jomp. St. N. J. 1910. p. 463, § 4, makes chattel mortgages void as 
against suliseanent purcliamers and mortgajiees iu good faitli, unless the 
iiiortgase is recorded and bas aiinexed thereto an aflidavit or afliruiation 
by tbe liolder of the mortgapre stating the ('onsideration thereof and as 
iiearly as iKtssible the anuunit due and to grow due tliereon. A chattel 
mort.èase was dated -lune 17th, and an affldavit sworii to June"20th stat- 
ed that the considération wrcs that the déponent had tliat day loaned to the 
uiortgasor a speclfied sum for one year, with interest, that the inortgage 
was given to secure the paynient thereof. and that there was due and to 
grow due thereon the sums specifled, with interest froni June 17th. The 
loaii was in fact niade by parties otlier thân the niôi'tgagee, who held the 
niortgage for their biinefit, and no nioney was loaned on June 20th, tliough 
the nioneys were subsequently advanced as agreed to tlie ainount specified. 
}lcld that. while a substantial compliance with the statute is sullicient, 
y(>t tliat merely relie\es a cliattel niortgage froin attaclc because the af- 
tidavit is inartificially drawn, and not technically précise, and does not 
waive the conunaud that the affldavit niust state fully and plaiuly the con- 
sidération on which tlie niortgage is founded, and so tbe assertion of the 
relation of creditor aiid delitor between the mortgagee and the mortgagor, 
wheii none sucli existed, invalidated the inortgage. 

[lOd. Note. — ]'\>r other cases, see Chattel Mortgages. Cent. Dig. §§ 125- 
135 ; Dec. Dig. <S=3(;3.] 

2. ClfATTEL MOBTOACES <S=:36.'5 — .StATUTOKY AiTIDAVITS— ReQUISITES AND SUF- 

FICIENCY. 

In sucli case, the niortgage is invalid because of the falsity of the 
.statement that déponent had loaned to the mortgagor a suin of money ; 
the déponent not having then made any loan to the mortgagor, and not 
Bo doing subsequently, though the loan was made by third persons. 

[Ed. Note. — For other cases, see Cliattel Mortgages, Cent. Dig. §§ 125- 
135; Dec. Dig. ©=363.] 

3. Chattel Mortgages <S=363 — Statutory Affidavits — Requisites and Suf- 

ficiency. 

The mortgage Is invalid because of the falsity of the statement that 
when the affldavit was made there was a sum due under the mortgage, 
«heu no loan had at that time been made. 

lEd. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 125- 
135 ; Dec. Dig. cg=63.] 

4. Chattel Moktgages iS=63— Statutory Affidavits— Requisites and Suf- 

nCIENCY. 

As the affldavit attached to the niortgage set forth that there was to 
grow due on the mortgage the sum of $3,000, and It was intended thereby 
to cover the contemplated loan by Installments, the mortgage is invalid, 
because the statement wholly failed to disclose the nature and to verify 
the truth of the considération. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 125- 
135; Dec. Dig. ®=563.] 

iSs>Far other cases see same topic & KEY-NUMBER in ail Key-Mumbered Digests & Indexes 
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5. Chattel Mobtgages <S=63 — Statutoby Affidavits— Requisites and Suf- 
ficienct. 

In such case, where the moneys were to be advanced by third persons, 
the mortgagee holding the mortgage for their benefit, the statements in the 
affidavit as to the debt due and to grow due were so indefinlte and gênerai 
as to render the mortgage invalid for noncompliance with the act. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. DIg. §§ 12-5- 
135; Dec. Dig. iS=>63.] 

Pétition to Review and Revise an Order of the District Court of 
the United States for the District of New Jersey, in Bankruptcy; 
Thos. G. Haight, Judge. 

In the matter of the Novelty Web Company, bankrupt. On péti- 
tion to review and revise an order of the District Court (228 Fed. 
1007) adjudging a chattel mortgage, given by the bankrupt to B. Ed- 
mund David and others, to be invalid, and not to constitute a lien on 
the assets of the bankrupt, entitled to priority in payment over a 
claim of E. M. Guinzburg for rent. Affirmed. 

W. V. Rosenkrans, of Paterson, N. J., for petitioners. 
Jay C. Guggenheimer, of New York City, for respondents. 
Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Judge. In a controversy in bankruptcy involv- 
ing the allowance and precedence of claims under a chattel mortgage 
and for rent, the référée allowed both claims but awarded priority to 
the claim under the chattel mortgage. The fund being insufficient ta 
pay both, the landlord on review by the District Court attacked the 
validity of the mortgage on the ground that the affidavit annexed to 
it did not conform to the requirements of the statute of the State of 
New Jersey in that behalf. The District Court, sustaining this con- 
tention, held the mortgage invalid. Its finding is before us on a péti- 
tion to review and revise, presenting the single question of the valid- 
ity of the mortgage based upon the sufficiency and truth of the affi- 
davit. 

The facts bearing upon the question are thèse: The Novelty Web 
Company was in financial difficulties. The creditors granted it an ex- 
tension and selected three of their number as trustées to continue its 
business for their benefit. Funds were needed both immediately and 
presently to meet maturing obligations. Thèse the trustées, with an- 
other, undertook to supply to the amount of $3,000 and to pay the 
same at différent times and in différent sums as the exigencies arose. 
For this loan, the company agreed to give its chattel mortgage as 
security, but as most of the money was to be advanced by th© trustées, 
it wa;s thought advisable to make the mortgage to another. So the 
mortgage was drawn by the company in favor of one Léo Herz, as 
mortgagee, who upon delivery assigned it to the claimants, and thrôugh 
whom in retum the money was paid by the claimants to the mort- 
gagor. Herz was a person used as a party to the mortgage merely 
for convenience, being neither a creditor of the company nor a partici- 

^ssFor otber cases see same toplc & KSY-NUMBER In ail Key-Numbered Digests & Indexes 
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pant in the proposed loan. The mortgage was dated June 17, the mort- 
gagee's affidavit was made June 20, and the mortgage was recorded 
June 21, in the year 1912. On the date of Herz' affidavit stating the 
considération of the mortgage, no part of the loan had been paid the 
mortgagor and no debt had been created either between the mortgagor 
and Herz or between the mortgagor and the claimants. The first in- 
stalment was paid on June 21, the day following the date of the affi- 
davit. Others were paid on différent dates, the last on September 19. 
The possession of the mortgaged property remained throughout with 
the mortgagor. 

There is no question of fraud in this case, as it is conceded that the 
full considération for the mortgage was subsequently advanced and 
was properly used in the business of the mortgagor company. 

[1] The infirmity of the mortgage is found in its accompanying af- 
fidavit. The statute of New Jersey regulating the exécution and regis- 
try of chattel mortgages (Compiled Statutes of New Jersey, vol. 1, 
page 463, § 4) déclares, that every chattel mortgage "which shall not 
be accompanied by an immédiate delivery, and followed by an actual 
and continued change of possession of tlie things mortgaged, shall be 
absolutely void as against the creditors of the mortgagor, * * * 
unless the mortgage, having annexed thereto an affidavit or affirma- 
tion made and subscribed by the holder of said mortgage, his agent, 
or attorney, stating the considération of said mortgage and as nearly 
as possible the amount due and to grow due thereon," be recorded in 
the proper office as directed. 

This statutory requirement is similar in gênerai purpose to like re- 
quirements of statutes of other states. With the object of preventing 
fraud in the pledging of chattels by mortgage and as a means of 
authenticating and verifying the contents of the mortgage, many states 
provide by statute that a chattel mortgage to be valid shall be accom- 
panied by an affidavit made by one of the parties, either showing that 
the mortgage is made without intent to hinder and defraud creditors 
or disclosing the considération, and indicating as nearly as possible 
the amount due and to grow due. The provisions, as well as the in- 
terprétation of such statutes, dépend in différent jurisdictions very 
lajgely upon the Hght in which chattel mortgages are regarded as 
a security. Under the policy of the law in some jurisdictions, chattel 
mortgage securities are condemned because of their tendency to de- 
ceive and defraud creditors, however honest the intention of the par- 
ties may be. Under such a policy, statutory requirements and judicial 
interprétations are correspondingly rigorous. Parker v. Morrison, 46 
N. H. 280; Kennard y. Gray, 58 N. H. 51. In the development of 
the policy of other jurisdictions, the common use of such instruments 
in commercial transactions has influenced législation to a relaxation 
of technical requirements and judicial décisions to libéral construc- 
tions. Howell v. Stone, 75 N. J. Eq. 289, 71 Atl. 914; American Soda 
Fountain Co. v. Stolzenbach, 75 N. J. Law, 721, 68 Atl. 1078, 16 L. 
R. A. (N. S.) 703, 127 Am. St. Rep. 822. In thèse two aspects of 
chattel mortgages, two rules respecting compliance with statutory re- 
quirements hâve grown up. One is a technical compliance with the 
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literal terms of the statute ; the other is a substantial compliance with 
its requirements. The former rule prevailed in New Jersey under the 
statute in question, until the décisions in Howell v. Stone, supra, and 
American Soda Fountain Co. v. Stolzenbach, supra. Graham Button 
Co. V. Spielmann, 50 N. J. Eq. 120, 24 Atl. 571, affirmed Spielman v. 
Knowles, 50 N. j. Eq. 796, 27 Atl. 1033 ; Dunham v. Cramer, 63 N. 
J. Eq. 151, 51 Atl. 1011. Prior to those décisions, the requirement 
of the statute respecting the affidavit accompanying a chattel mortgage 
was "a statutory requirement of considérable technicality." But by 
those décisions that rule was rejected and the rule of substantial com- 
pliance adopted. It is upon this change in the law that the claimants 
under the chattel mortgage in this case base their claim to the fund 
in contest, maintaining that under the more libéral rule the affidavit 
annexed to the mortgage shows an honest and substantial compliance 
with the statute in stating the considération of the mortgage. 

In changing its attitude with regard to the chattel mortgage stat- 
ute of the State of New Jersey, the Court of Errors and Appeals of 
that State certainly did not annul or dispense with any of the require- 
ments of that statute. It simply relaxed the manner in which the orig- 
inal requirements should be complied with. It did nothing more than 
hold, that in the absence of fraud, chattel mortgages should be sus- 
tained "whenever there is an honest and substantial compliance with 
the statute," and that a chattel mortgage should not be open to attack 
merely because the affidavit is inartificially drawn and not technically 
précise. American Soda Fountain Co. v. Stolzenbach, supra ; Howell 
V. Stone, supra; Simpson v. Anderson, 7S N. J. Eq. 581, 73 Atl. 493; 
Breit v. Solferino, 77 N. J. Law, 436, 72 Atl. '79. The original légis- 
lative purpose of the statute still maintains, which is "to compel the 
mortgagee to commit himself to a statement or disclosure of his debt 
or claim, under oath, when he made his mortgage a matter of public 
record, sufficiently précise and explicit to afiford the creditors of thp 
mortgagor, in case fraud was suspected, a fair opportunity to ascertain, 
by judicial investigation or otherwise, whether the mortgage was an 
honest security or a mère fraudulent cover." Graham Button Co. v. 
Spielmann, supra. 

The requirements of the statute are not lessened nor is its mandate 
weakened by the rule of substantial compliance. The command of 
the statute is imperative that "unless the mortgage, when recorded, 
is accompanied by an affidavit which states fully and plainly (com- 
pletely and truthfully) the considération on which it is founded, 
* * * the courts shall treat the mortgage as absolutely void as 
against the creditors of the mortgagor," irrespective of mistakes, bad 
faith and of the intention to defraud. Graham Button Co. v. Spiel- 
mann, supra; Collerd v. Tully, 78 N. J. Eq. 557, 80 Atl. 491, Ann. 
Cas. 1912C, 78; Fletcher v. Bonnet, 51 N. J. Eq. 615, 28 Atl. 601; 
Boice V. Conover, 54 N. J. Eq. 531, 35 Atl. 402. 

Was the affidavit which the claimants caused to be annexed to the 
chattel mortgage in question, a substantial, though inartificial, com- 
pliance with the statute? The affidavit is as follows: 
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"Léo Herz, the inortgHsree in the foregoing iiiortgsitfe iiamed, beiug duly 
sworn, on his oath says that the true consicleratidn ot said uiortgage is as 
follows, to wit, that déponent this day loaned to the said Xoveity Web Com- 
pany, party of the tirst part heieto, the suni of Three Thousaud Dollars, for 
one year, with interest thereon at the rate of six per centum per annum, and 
that this niortgage is given to secure the payment tliereof, and déponent fur- 
ther says that there is due and to grow due on said mortgage the sum of 
Three ïhousand Dollars, besides lawful iiiterest thereon from the seventeentU 
day of June, Nineteen Hundred and Twelve.'' 

We are of opinion that this affidavit is not in any aspect a substan- 
tial compliance with the requirements of the statute, for the foUow- 
ing reasons : 

1. The assertion of the relation of créditer and debtor between the 
mortgagor and mortgagee, when no such relation in fact existed, is a 
fault. Dunham v. Cramer. 63 N. J. Eq. 151, 157, 51 Atl. 1011. 

[2] 2. The statcment that the "déponent ihis day loaned" to the 
mortgagor the sum of $3,000 is untrue, in that neither upon that day 
nor upon any subser|uent day did the déponent loan any sum to the 
mortgagor. 

[3] 3. The statement that "there is due" upon the mortgage the 
sum of $3.000 is false. in that no mortgage considération had passed 
upon the date of the afhdavit, and no simi was then due to any one. 

[4] 4. The statement that there is "to grow due" on the mortgage 
the sum of $3,000 if intended to cover the contemplated loan by in- 
stalments, wholly fails to disclose the nature and to verify the truth 
of the considération to arise ont of that transaction. 

[5] 5. The statement of the debt "due and to grow due," consid- 
ered with référence to the real transaction, is so gênerai and indefinite, 
and fails so completely to disclose what was actually intended, that 
it plainly contravenes the fundamental purpose of the législation. If 
such a statement were held to be a substantial compliance with the 
law% the very object of the statute would tmquestionably be defeated. 

The hardship which the claimants doubtless suiïer in failing to ob- 
tain a valid chattel mortgage for what apjîears to be an unexceptiona- 
ble loan, is chargeable to their own failure to do the things which the 
law required of them in order to obtain such a security. 

The judgment below is affirmed. 



HAMBURG-AMKRICAN LIXK v. ATLANTIC TRANSPORT CO. 

(Circuit Court of Appeals, Thij-d Circuit. October 21, 1916.) 

No. 2103. 

Explosives iS=>7 — Injuries pkom Accidental Explosion — Liabilitt of 
Stevedore. 

A stevedoring company held not liable to a steaniship company for 
damage causeiî by the explosion of "Knallkorke," or explosive corks for 
use in toy pistols packed in cases, when being unloaded from plaintifiE's 
steamer as part of a cargo shipped from Germany ; tliere being no évi- 
dence that défendant was négligent in the haudling of the cases, and it 
appearing that it was not warned by plaintifC and had no knowledge 



®=>For other cases see saœe topic & KEY-NUMBBR in ail Key-Numbered Digests &. Indexes 



506 236 FEDERAL REPORTER 

that the cargo was dangerous to handle, and that in fact it had nerer been 
so considered, being permitted to be carrled on German governmental 
passenger trains. 

[Ed. Note. — For other cases, see Explosives, Cent. Dig. .§ 3; Dec. Dig. 
<S=s>7.] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action at law by the Hamburg-American Line against the Atlantic 
Transport Company. Judgment of compulsory nonsuit, and plain- 
tiff brings error. Affirmed. 

Howard M. Long, of Philadelphia, Pa., and A. L. Brougham, of 
New York City, for plaintiff in error. 

Charles Biddle and Frank P. Prichard, both of Philadelphia, Pa., 
for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. The Hamburg-American Line, 
a corporation of the free city of Hamburg, Germany, brought this 
action against the Atlantic Transport Company, a corporation of 
West Virginia, engaging in stevedoring, to recover $150,497.78 dam- 
ages shown to hâve been caused by the alleged négligence of the 
said stevedore in unloading a cargo from the plaintiff's freighter, 
Arcadia. On the trial of the cause, the court below, after hearing 
the plaintiff's évidence, granted defendant's motion for a compulsory 
nonsuit. On its subséquent refusai to take ofï the same, this writ 
of error was taken. No opinion was filed by the trial judge, but 
the grounds for his granting the nonsuit were stated in terse form,. 
viz. : 

"Under tlie évidence in this case, I am satisfled that the plaintiff has not 
made out a case to go to the jury. The resuit hère, and the damages whieh 
flowed from this resuit, were not those which would hâve been reasonably an- 
ticipated under the circumstances, and the évidence shows coneluslvely, to my 
mind, that whatever knowledge was brought home to the défendant in this 
case, was equally, If not more fuUy, known to the plaintiff. I wlU enter a 
nonsuit." 

An examination of the proofs shows the court committed no error 
in so holding. Such proofs tended to show that the Arcadia, en route 
from Hamburg, docked at Philadelphia, and her cargo was being 
unloaded by the défendant company. In such cargo, and stowed in 
a separate hatch, were 14 cases of explosive corks for use in toy 
pistols. Thèse corks were packed in cotton in small pasteboard boxes,, 
a number of which were pîaced in wooden boxes about three feet by 
two and two and a half. In a central hole in the small end of the 
cork was a small explosive mixture of phosphorus, chlorate of potash, 
and glue. When this disk was struck by the plunger of the toy 
pistol, an explosion followed. The toy charge is aptly described in 
English as "explosive corks," and in German as "Knallkorke." In 
and of itself the explosive in a single cork is harmless, the mixture 
being that commonly used in packages of candy and bonbons, where 
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it is exploded when the bonbon covering is ruptured by a sudden 
jerk. But collectively, as the outcome proved, their explosive force 
was tremendous, as shown by the havoc donc this steel steamer. There 
is no proof in the cause of any such collective explosion of them 
ever having occurred before, or that they were regarded as a danger- 
ous article to transport. They were in common use in Germany for 
upwards of 20 years, but were new to this country. 

Thèse particular cases were packed for shipment according to 
German government traffic régulations, and as such were entitled 
to be carried on German government railroad passenger trains either 
as express or mail matter. In that regard the head of a large ex- 
press and forwarding business in Hamburg testifîed on behalf of the 
plaintiflf as follows: 

"I knevv eaeh one of the Knallkorke contalned a small amount of explosive 
substance In the bore hole of the cork ; but I was not informed and dld not 
know that there was any danger of the contents of the cases exploding whlle 
In transit or whlle belng handled, and I was not warned in any way that the 
Knallkorke, as packed for shipment and as shipped by me, were explosive or 
otherwise dangerous ; but, on the contrary, I was Informed on May 13, 
1908, by the manufacturer, G. WolfE, of Kixdorf, that the goods, as packed 
for shipment, were not explosive (Nicht explodlerbar). I had Information that 
«ach one of the Knallkorke, separately, was explosive if the explosive sub- 
stance in the bore hole of the cork was struck by the métal plunger of the 
Knallfix tube ; but such explosion was not violent or dangerous, and I dld not 
hâve any Information that the Knallkorke could be exploded en masse while 
in the cases in which they were packed, and dld not know the cases were in 
any way explosive or otherwise dangerous, but was informed that they wer^ 
Bonexplosive. As stated above, some of the railroad bills of lading carried the 
Information that the cases contalned Knallkorke manufactured and packed 
according to the railroad trafflc régulations ; ail of them carried the informa- 
tion tliat the cases contalned Knallkorke ; and the shipments ail came to 
Hamburg over the government railroads, thus indicating to me proper com- 
pllance with the rallway trafflc régulations. At least one of the earller bills 
of lading covering shipments to me from the manufacturer, WolfiC, of Rixdorf, 
carried the information that the cases of Knallkorke were nonexplosive 
■deseriblng the goods as 'Knallkorke'— 'Nlcht explodlerbar,' over the signa- 
ture of the manufacturer properly authenticated. The word 'Knallkorke' 
means 'detonating corks,' or 'explosive corks' ; but anybody who knew what 
the article was would not hâve believed that the Knallkorke, when packed for 
shipment, belonged to that class of explosive goods which are dangerous to 
life or property." 

The proofs further show that the name "Knallkorke" conveyed no 
intimation of explosive quality. Thus Ross, a United States cus- 
tom house examiner of 15 years' expérience, testifîed he saw the name 
•on the manifest when he checked up the cargo with the chief officer 
of the Arcadia, that he had never heard of the word "Knallkorke" 
before, and that it had no significance to him. He testified the cases 
were marked "Vorsicht," which means "Look out," "careful," "han- 
dle with care," glass, crockery, toys, etc. 

The plaintiflf's proof also was that, beyond the name "Knallkorke" 
and the customary handling warnings, no notice was given to the steve- 
dores by the Hamburg Company that thèse cases contained explosive 
articles. The absence of such notice and the omission to give it by 
the plaintiff is shown by its witness Detweiler, the chief clerk of the 
défendant company, who received and examined the manifest and 
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cargo plan. He testified he saw the word "Knallkorke" in the man- 
ifest and bills of lading. In answer to the question whether he knew 
the meaning of the word "Knallkorke," he testified: 

"I knew we had cargoes, shlpments, very frequently; I knew tliat Knall 
was used in connection with Knall bonbons ; those shipinents came in vory 
frequently, so I did not pay any particular attention to Knallkorke; it did 
net mean anything to me." 

In that regard, Mr. Detweiler testified: 

"In addition to the manlfests, or when tlie manifests came In, I always 
look over them for dangerous cargo, inflammable stuff, which is sometimes 
earried ; but it is always noted on there 'inflammable,' 'danger,' and stowed 
on the deck, or some mark of that kind, which Calls our attention to it. 
Then we reçoive letters from the Hamburg- American Une, if there is any 
cargo on the steamer requiring spécial care or handling, or any spécial 
préparation for handling, that is to say, and shipment of heavy niachinery, 
or bleach, which requires spécial cleanlng hose, to be taken out, merchandise 
of that character, merchandise that requires spécial care or handling, we get 
a letter from the Hamburg-Amerlcan Line, and notification is sent to the dock 
to Mr. Shell, the dock superiutendent. Q. Did you get any letter from the 
Hamburg- American Line with référence to Knallkorke ï A. We did not." 

From thèse proofs it is clear the défendant had no notice of the 
explosive character of thèse corks, and there was nothing in the 
markings of the cases to lead it to expect that the conséquences of 
careless handling of them would be anything beyond the breakage 
conséquent on handling packages containing fragile goods. Instead, 
in that respect we must not overlook the fact that this is a suit by 
the steamship carrier, and that, if the facts proved brought home 
to the stevedore company. knowledge or notice of the explosive 
character of thèse packages of corks, the steamship company was 
equally apprized of the fact; and if, with such knowledge, it failed 
to take any précaution to prevent explosions, it would seem to fol- 
low that it directly contributed to the accident. If, however, it be 
said the facts were such as to put the défendant on inquiry as to 
the explosive character of thèse corks, the proofs are clear that such 
inquiry would not hâve resulted in any information that the ship- 
ment was explosive. In that regard the évidence is the manufacturers 
claimed they were nonexplosive ; that they were received on the 
German government railways as mail and express matter; that they 
were transported by express carriers; and that on a conférence and 
inquiry by five steamship companies, including the plaintiff, to dé- 
termine their character as freight, no suggestion was made that they 
were explosive. In the absence, therefore, of any such facts, notice, 
or knowledge as warned the steamship company of the explosive 
character of thèse shipments, it is manifest the stevedore company 
was visited with no such knowledge and the court beldw was right 
in saying: 

"Whatever knowledge was brought home to the défendant In the case was 
equally, if not more fully, known to the plaintiff." 

In the absence of such knowledge, and the défendant having no 
reason to anticipate an explosion from handling thèse cases, it is 
clear to us that no grounds were laid for charging the défendant 
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with négligence, and consequently for the recovery of damages for 
an explosion which the défendant company had no reason to antici- 
pate, and against which it was not required to guard with that meas- 
ure of high care which the handling of explosives calls for on the 
part of those engaged in such work. The proofs tend to show de- 
fendant's longshoremen did not know the significance of the Ger- 
man markings to handle with care. We may concède, for présent 
purposes, it was the duty of a stevedore company, engaged in handling 
foreign trade, to take notice of such markings and hâve its employés 
observe them, and we may concède the évidence in this case tends 
to show thèse packages were handled as ordinary rough freight, and 
that, if thereby fragile inclosures were broken, a stevedore company 
could be held responsible for négligence. But from the évidence 
before us it would seem that the real cause of this explosion was not 
concussion or the rough handling of the package, but that a steve- 
dore's hook may bave penetrated the box cover of the soft wood and 
its abrasion set off the explosive. In that regard the proof is that 
subséquent experiment showed that heavy concussion would not, 
but any light friction would, explode thèse Knallkorke. In that 
regard the testimony of a witness called by the steamship company 
was: 

"Q. Describe those tests. A. The first test was by friction; tliat is, I put 
a number in a box, say 12 or 14, and I just touched the center one, and tliey 
ail exploded. Q. With what? You tested it with what? A. Just a pièce of 
wire, to abrade the surface the least bit, just abraded the surface the least 
bit, and it exploded. Q. You touched the surface of the explosive substance 
in the hole? A. Yes, sir. Q. When that exploded, what happened to the 
rest of them alongside of ItV When that one you touched exploded, what 
happened to the rest of them alongside of it? A. They ail exploded. They 
were sensitive to the shoc:k of the first one. Q. They exploded, too? A. Yes, 
sir. Q. What other tests did you raakeV A. Then I tested them by heat. 
Q. What did you find? A. I found the substance went ofC about 300 and 302 
by slowly rising température. Q. 302 degrees of what? A. Fahrenheit. Q. 
Did you make any other tests of the substance? A. I made a test before 
the coroner. Q. I mean did you make any other tests to find out whether 
they exploded by concussion or not? A. Yes; I tried them with a hamnier, 
but the top of the cork acted as a cushion. Q. Tliey did not explode then? 
A. No." 

On the whole, we are of opinion the court below committed no 
error in granting and refusing to take off the nonsuit. In announc- 
ing such conclusion, we are not unmindful of the conclusion reached by 
the Suprême Court of Pennsylvania in Martin v. Atlantic Transport 
Co., 237 Pa. St. 15, 85 Atl. 29; but we note the fact that that case in- 
volved the liability of the stevedore company to its employés, to whom 
it owed a duty, while hère the suit is by the steamship company, to 
which the stevedore company owed no such duty. The proofs, as well 
as the questions involved, in the two cases are différent. 

The judgment below is afïirmed. 
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AMERICAN SMELTING & RBFINING CO. v. RIVERSIDE DAIRY & 

STOCK FARM. 

(Circuit Court of Appeals, Eighth Circuit. October 14, 1916.) 

No. 4635. 

1. Damages <g=>112 — Geowing Cbops— Measure of Damaoes. 

The measure of damages to growlng crops Injured by smelter smoke 
and fumes is the différence between the market value of the crop that 
would probably bave been ralsed, but for the smoke, at the nearest tlme 
and place when It had a market value, and the market value of the crop 
actually ralsed, less the expense and labor whlch was saved by reason 
of the Injury. 

[Ed. Note. — For other cases, see Damages, Cent. DIg. §§ 281-283 ; Dec. 
Dlg. <S=»112.] 

2. Appeal and Ebror <S=>1067 — Review — Harmless Eeror. 

In an action for Injuries to growlng crops, the refusai of an instruction 
eorrectly stating the measure of damages Is réversible error, where no 
such instruction was given. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 4229; 
Dec. Dig. ®=>1067 ; Trial, Cent. Dig. § 4T5.1 

3. Damages iS=>62(1) — Nuisance ®=>50(5)— Duty to Avoid Loss. 

While one Injured by another's tort should use ordlnary care to pre- 
vent the damages from being enhanced, the rule bas no application to a 
case of nuisance, or where the injury could only bave been prevented by 
an extraordlnary effort or cost ; the test being what a reasonably prudent 
man would do under the circumstances. 

[Ed. Note. — For other cases, see Damages, Cent Dig. § 119; Dec. Dig. 
.S=62(l) ; Nuisance, Cent. Dlg. § 127 ; Dec. Dig. <g=»50(5).] 

4. NrrsANCE <S=»50(5) — Injuries— Care to Prevknt Damage. 

Where persons Interested in the plaintlff corporation, which was en- 
gagea in dalrying, noticed that some of the cattle were not doing well, 
and there was some discussion whether the condition of the cattle was 
caused by the poisoning of pastures from smoke emltted from defendant's 
smelter, but there was nothing more than a suspicion, plaintlff wlll not 
be denled relief on the ground that it should bave taken steps to prevent 
the damage, for the injury was a continulng nuisance, and the evil ef- 
fects could hâve been avolded only by abandonment of the land for dalry- 
ing purposes and a complète interruption of plalntifC's business, which 
would hâve required considérable expense and effort. 

[Ed. Note. — For other cases, see Nuisance, Cent. Dig. § 127; Dec. Dlg. 
©=50(5).] 

3. Appeal and Eeeob ®=»843(4) — Review— Questions Pbesented rOB Re- 
view. 

Where the judgment was reversed on other grounds, and the failure of 
the answer to urge a parti cular défense could becured by amendment, 
the question whether the answer ralsed the défense need not be deter- 
mlned. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. | 3336; 
Dec. Dig. ®=j843(4).] 

6. Nuisance i®=a49(5)—t'KooF— Damages. 

Where plalntifC's crops were injured by smelter smoke liberàted by de- 
fendant, recovery wlll not be denled because the amount of the injury was 
not ascertainable with certainty and précision, although it cannot be 
based on mère conjecture; the essential éléments of the cause of action 
being establlshed. 

[Ed. Note. — For other cases, see Nuisance, Dec. Dig. <Ê=»49(5).] 

<È=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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In Error to the District Court of the United States for the District 
of Utah ; John A. Marshall, Judge. 

Action by the Riverside Dairy & Stock Farm, a corporation, against 
the American Smelting & Refining Company, a corporation. There was 
Judgment for plaintiff, and défendant brings error. Reversed and 
remanded. 

F. H. Brownell, of New York City, and Richards & Richards, Bag- 
ley & Ashton, and William M. McCrea, ail of Sait Lake City, Utah, 
for plaintiff in error. 

Mathonihah Thomas and O. P. Soûle, both of Sait Lake City, Utah,, 
for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and VAN 
VALKENBURGH, District Judge. 

VAN VALKENBURGH, District Judge. The writ of error in this 
action is prosecuted from a judgment rendered in favor of défendant 
in error, hereinafter called the plaintiff, against the plaintiff in error,; 
hereinafter designated the défendant, in the District Court of the| 
United States within and for the district of Utah, upon a complaint 
in an action for damages, claimed to hâve been suffered by plaintiff in 
the manner foUowing : 

The complaint recites that the plaintiff and défendant are corpora- 
tions; that the plaintiff was the owner, in possession, and entitled to 
the possession of real property situated in Sait Lake county, state of 
Utah; that since about December l, 1911, the plaintiff was engaged 
in carrying on and conducting a dairy and stock farm upon said prem- 
ises; that since that time, and for some years prior thereto, the de- 
fendant was the owner of and engaged in the opération of a smelter, 
situated about 2% miles southeasterly of plaintiff's lands, and that by 
reason of the opération of said smelter large quantities of smoke, gases, 
fumes, and particles of a poisonous and deleterious character were 
emitted from said smelter, and were injurious to and destructive of 
ail forms of animal and vegetable life, and were carried over and upon 
the premises of the plaintiff, thereby causing the crops upon plaintiff's 
premises to be less abundant, and thereby rendering such crops poison- 
ous, unwholesome, and unfit to be eaten by animais ; that by reason 
thereof the plaintiff suffered injury to and destruction of crops grow- 
ing upon said premises ; and that by inhaling said poisonous substances, 
and by eating the hay and other products grown upon the premises, and 
so impregnated with said poisonous éléments, the horses and cattle of 
the plaintiff became unhealthy, and some of them permanently in- 
jured. The complaint further recites injuries to the crops, alleged to- 
have been sustained during the years 1912 and 1913, and damage by 
reason of the death of horses, cows, and calves, and pennanent injuries 
to cows and bulls. By its answer the défendant substantially traversed 
thèse allégations of the complaint, and denied responsibility for the in- 
juries and damages charged to hâve been sustained by the plaintiff. 
Upon the issues joined, the case was tried before a jury, and judgment 
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was rendered upon a verdict in favor of the plaintiff in the sum of 
$3,000. The foregoing statement of facts is taken, without material 
change, from the brief of plaintiff in error, défendant below, and adopt- 
ed as correct by counsel for défendant in error. The considération of 
the case is still further simpHfied by this additional statement by coun- 
sel for plaintiff in error : 

"For the purpose of the présentation of this wrlt of error it would serve no 
useful purpose at this time to attempt a more complète stat:ement of the 
facts, for the reason that such of the facts and of the évidence as is important 
will be set forth in discussing the several errors hère relied upon. Suffice 
it to say that the plalntlfC sought to establish, and Introduced évidence tend- 
ing to show, that the défendant in Its opérations dîd emlt poisonous substances 
that were carried over and upon plaintiff's preraises, inflicting the injury and 
causing the damage set forth in its complalnt, and that the défendant intro- 
duced évidence tending to show that in its opérations the défendant did not 
émit any substances during the tinies mentioned in the complalnt that could 
or dld cause any injury or damage whatsoever to the plaintlfC. Upon thèse 
questions ail that can be said is that there was a contlict in the évidence, 
and it is not the purpose ot the défendant in the prosecution of this writ to 
ask this court to review them." 

We corne, then, directly to the spécifications of error assigned. They 
are, substantially, three in number: (1) The refusai of defendant's 
requested instruction No. 14, by which the question of the proper meas'- 
ure of damage to growing crops was sought to be explained to the jury. 
(2) The refusai of instructions 3 to 13, inclusive, which sought to sub- 
mit to the jury the question of whether, in a case of this nature, the 
plaintiff was required to miiiimize its damage upon becoming aware 
that such damage was threatened. (3) The insufificiency of the évi- 
dence to justify submitting to the jury the question of damages to cer- 
tain crops during certain years. Thèse three spécifications will be con- 
sidered in the order named. 

[1, 2] Defendant's request No. 14 reads as foUows: 

"Now as to certain of thèse matters the law furnishes a spécifie rule as to 
the measure of damage. The oMinary rule as to injury to personal property 
is that the damage is measured by the dépréciation in market value of the 
property due to the wrongful act, estlmated as of the time and place of the 
injury. But when you apply this rule. fo gr:owlng crops, its application is im- 
possible ; a growing crop, one that ha"s not matured, has no market value, so 
that we must apply the rule In a niodifled sensé. Regard must be had to the 
time when the crop would flrst bave & market value, and the market value at 
that time and in the nearest place must be estlmated. Practically, to apply 
the rule, you must consider what was the crop that the plaintiff would haye 
raised if the crop had been uninjured by smelter smoke ; ascertaln the market 
value of that crop at the nearest time and place when It had a market value, 
and from that subtract the market value of the crop actually raised. Now 
the différence would not constitute the damage, for this reason : Th4t certain 
expense and labor would bave been saved the plaintiff by reason of this very 
wrong. For instance, oàts, corn, beets, alfalfa, and pasture that were not 
raised would not hâve to be harvested or niarketed, and any crop that was 
not raised would not hâve to be marketed or gathered. So that, from this 
différence to which I hâve called your attention, you must further subtract 
the expense which the plaintiff was saved. The remuinder would be the 
plaintiff's total damage, not the damage sufferêd by reason of tlie smelter 
smoke and fumes, so that it would still be necessary for you to détermine 
the proportion of this damage that was intlicted by this défendant." 
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The court refused this instruction, and upon the question of the 
proper measure of damage to growing crops charged tiie jury as fol- 
lows: 

"If you find that the opérations of the défendant in fact injured those crops, 
as clalmed, you should flnd a verdict for the arnount of such recovery, meas- 
ured hy the dépréciation in the marliet value of crops injured by reason of 
the Injury inflicted by the défendant, estimated as of the time and place of 
the injury." 

This instruction, requested by plaintiff in error, is a sufficiently cor- 
rect statement of the manner of applying the rule upon the question of 
the proper measure of damage to growing crops, and either it or some 
substantial équivalent should hâve been glven to the jury for their guid- 
ance. In United States Smelting Co. v. Sisam, 191 iped. 293, 112 C. C. 
A. 37, Z7 L. R. A. (N. S.) 976, an instruction of very similar import was 
approved by this court. It was there said : 

"The measure of damages to a growing crop by a v^rongful act wMch de- 
stroys it is its value at the time and place of its destruction. The measure 
of the damage to a growing crop, injured, but not rendered worthless, is the 
différence between the value of that crop before and after the injury at tlie 
time and place thereof. Where a crop is injured f rom time to time through- 
out its growing season until its maturity bj' sulpliurous fumes and their prod- 
ucts, but is not destroyed, so that it is eultivated throughout the season, har- 
vested, and marketed, the damage to it may be lawfuUy measured under thèse 
rules by the différence between the value at maturity of the probable crop, 
if there had been no injury, and the value of the actual crop at that time, less 
the expense of fittlng for market that portion of the probable crop which was 
prevented from maturing by the Injury." 

It will be observed that one of the essential éléments to be considered 
in arriving at the ultimate damage, to wit, "the expense of fîtting for 
market that portion of the probable product which was prevented from 
maturing by the injury," was tendered by the instruction asked and 
omitted in the charge of the court. The refusai of that instruction, 
therefore, was réversible error. 

[3, 4] Inasmuch as the judgment below must be reversed upon the 
ground just stated, it would ordinarily be unnecessary to discuss the 
remaining assignments; but, since the case must be remanded for 
another trial, we deem it advisable to add some further suggestions. 
The second spécification of error is based upon the refusai of certain 
instructions which tendered the question of whether, in a case of this 
nature, a plaintiff is required to minimize his damage upon becoming 
aware that such damage is impending. It appears from the testimony 
that during the summer and fall of 1912 plaintiff 's cattle did not seem 
to be doing well. One of the witnesses, who was interested in the 
plaintiff corporation, noticed what he thought to be smelter smoke on 
plaintiff's premises, and there was some discussion among some of the 
officers of the company as to whether this smelter smoke was not inju- 
riously affecting the cattle by poisoning the pasturage upon which the 
cattle were grazing. This discussion appears to hâve resulted in no 
settled conviction, nor in any conclusion above plain suspicion arid spéc- 
ulation,. No doubt the gênerai rulç is, as sta,ted by Mr. Sutherland in 
his work on Damages (volume 1,. 3d Ed., § 88,. p. 257), that : 
236 F.— 83 
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"The law Imposes iipon a party Injured by another's breach of contract or 
tort the active duty ot using ail ordinary care and making ail reasonable exer- 
tions to render the Injury as llght as possible. If by his négligence or willful- 
ness he allows the damages to be unnecessarlly enhanced, the increased loss, 
that which was avoldable by the performance of hls duty, falls upon him." 

This, however, is not absolute under ail circumstances and has been 
subjected to substantial modification, as well stated in Cyc. vol. 13, p. 

75: 

"One whose property Is endangered or injured by the négligence of another 
must exercise reasonable care to protect It from further Injury ; and especial- 
ly is thls rule true where notice of the wrong or Injury has been brought home 
to the party seeking to recover damages, and he has taken no steps to protect 
himself from further loss. The rule only requires a party to protect himself 
from the Injurious conséquences of the wrongful act by the exercise of ordi- 
nary care and moderate expense; sueh rule has no application where the in- 
jury eould only be prevented by extraordinary effort or cost" 

The rule has been held not to apply in cases of nuisance, nor of in- 
tentional or positive and continuous torts. 

"A person injured by a nuisance is not precluded from a recovery by the 
fact that he might, by small exertion and a small expenditure, hâve prevented 
the Injury; the rule being that, as it was the defendant's duty to abstala 
from the création of the nuisance, and havlng created it, adjoining owners 
are not bound to guard against the conséquences ensuing therefrom, wben In 
order to do so they are requlred to expend tlme or money. * * * A party 
Is not bound to expend a dollar, or to do any act to secure for himself the 
exercise or enjoyment of a légal right of which he is deprived by reason of the 
wrongful acts of another." Wood on Nuisances (3d Ed.) i§ 844, 435 ; 8 R. C. 
L. 445 ; Paddock v. Somes, 102 Mo. 226, 238. 14 S. W. 746, 10 L. R. A. 254 ; 
Niagara 011 Co. v. Ogle, 177 Ind. 292, 98 N. E. 60, 64, 42 L. R, A. (N. S.) 714, 
Ann. Cas. 1914D, 67. 

The rule is most commonly applied where plain and certain dam- 
age has already accrued, and it is obvions that still further injury will 
follow unless prompt and reasonable measures are taken to prevent. 
Slavin v. State of New York, 152 N. Y. 45, 46 N. E. 321 ; City of 
Jacksonville v. Doan, 145 111. 23, 33 N. E. 878; Béatrice Gas Co. v. 
Thomas, 41 Neb. 652, 59 N. W. 925, 43 Am. St. Rep. i711. The déci- 
sions uniformly hold that such acts of prévention as involve a little 
timely labor and expense, reasonable exertion, and the exercise of due 
diligence with the means at hand, are the most than can be required of 
a plaintiiï in any given case. The test is : What would an ordinarily 
prudent man be expected to do under like circumstances ? Sutherland 
on Damages (3d Ed.) pars. 88 and 90, pages 257 to 262; Gilbert v. 
Kennedy, 22 Mich. 117, 132, 133; Sedgwick on Damages (9th Ed.) 
vol. 1, par. 226n, p. 446; Harrison v. Railway, 88 Mo. 625; Warren 
V. Stoddart, 105 U. S. 224, 229, 26 L. Ed. 1117; Burdon Central Sugar 
Refining Co. v. Ferris Sugar Mfg. Co. (D. C.) 78 Fed. 417, 427, 428 ; 
Western Real Estate Trustées v. Hughes, 172 Fed. 206, 96 C. C. 
A. 658. 

"The rule fn question (If based upon the supposed duty) is simply one of 
good faith and fair dealing." Gilbert v. Kennedy, supra. 

Under the doctrine to be deduced from the authorities, we do not 
believe the duty was imposed upon défendant in error to take the steps 
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which would obviously hâve been necessary to avoid the injury it sus- 
tained. Neither the cause nor the extent of that injury was so clear and 
determinate as to suggest with certainty the measures which must nec- 
essarily be taken by ordinarily prudent men. Furthermore, the de- 
fendant in error was a dairy company, occupying and using its prem- 
ises in the ordinary course of its business. It could hâve avoided the 
efïects of this continuing nuisance only by the abandonment of its 
land and the complète interruption of that business. This would in- 
volve expense and effort greatly in excess of that required under any 
reasonable application of the rule invoked. 

[5] It is further urged by défendant in error that a défense in miti- 
gation of damages cannot be shown under a simple déniai, but must 
be specially pleaded. Under the practice obtaining in Utah, the point 
seems to be well taken. Comp. Laws Utah, 1907, § 2968; Reed v. 
Union Central Life Insurance Co., 21 Utah, 295, 61 Pac. 21, Inas- 
much as, however, upon trial anew, this def ect in .the answer, if it be 
one, may be corrected by amendment, it is unnecessary to pass upon 
the question of pleading at this time. 

[6] The third spécification urged by plaintiff in error challenged the 
sufficiency of the évidence to justify submitting to the jury the question 
of damages to certain crops during certain years. The crops referred 
to are described as 1912 oats, corn, and beets, and 1913 corn and 
alfalfa. An examination of the record produces the impression that 
this criticism is not without substance — at least in part. Since, how- 
ever, upon another trial the situation presented may be entirely changed, 
it will be sufficient hère to indicate briefly, and in gênerai terms, the 
character of proof required to warrant submission and to sustain a 
verdict. While it is undoubtedly true that, where it is certain that dam- 
age has resulted, mère uncertainty as to the amount will not preclude 
the right of recovery, and that the injured party is entitled to com- 
plète indemnity, even though the amount is not ascertainable with 
certainty and précision (Sutherland on Damages [3d Ed.] pp. 3009, 
3010; 8 R. C. h. 442; United States Smeking Co. v. Sisam, 191 Fed. 
293, 112 C. C. A. 37, 37 L. R. A. [N. S.] 976), nevertheless it should 
not be lef t out of mind that "any substantial recovery must not be based 
on guesswork or inference, but must be supported by évidence of facts, 
circumstances, and data justifying an inference that the damages 
awarded are a just and reasonable compensation for the injury suffer- 
ed" (13 Cyc. p. 218, and cases cited). While the damages may be of 
such nature that the amount cannot be calculated by some ïixed and 
certain rule, still ail the essential éléments of the cause of action must 
be established, and the évidence must support légal inferences under 
which just and reasonable compensation may be computed by the best 
rule available under the circumstances of the spécial case. 

The judgment below will be reversed, and the cause remanded for 
further proceedings in conformity with the views herein expressed. 

It is so ordered. 
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BROATCH et al. v. BOYSEN et al. 

(Circuit Court of Appeals, Elghth Clrcxilt. October 13, 1916.) 

No. 4409. 

1. Equity ®=a66— Maxims — He Who Seeks Equity Must Do Eqtiity. 

Where défendant, who agreed to obtain uilning leases on Indian lands 
for the beneftt of himself and others, expended considérable sums in an 
injunctlon suit to perfect hls rlghts and prevent the Imiian agent from 
excluding hini from the réservation, défendant is entitled, having ac- 
quired land, to demand that complainants, wlio sought, on the theory of 
a trust, to share in such lands, pay tlielr proportionate sharë of the 
fées and expenditures, though the agreement did not contemplate the 
hiring of counsel, for he who seeks equity must do equity. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 188-190; Dec. 
Dig. ©=966.] 

2. Tkusts <gs=5374 — Enfokcement — Expenditubes. 

Complainants cannot prevent défendant from reeoverlng a proportion- 
ate share of the expenditures on the ground that they were of no benefit 
to them. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 607-612; Dec. 
Dig. ®=>374.] 

3. Tkusts ®=9374 — Enfobcement — Expenditures. 

Though défendant conveyed the land to a mining company whlch he 
dominated, and though he disposed of a part of the stock; neveitheless 
complainants, before being entitled to share in the property, are bound 
to pay thelr proportionate share of expenses of prospecting the land and 
of preparing It for mining opérations, whether the expenditures oceurred 
before or after conveyance, or before or after commencement of the 
suit. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 607-612; Dec. 
Dig. ®=>374.] 

4. Appeal and I]rrob <©=>743(1), 760(1) — Objections — Record. 

Where neither the assignment of errors nor the brief of appellant.s 
referred to any pleadings or proof in the record which would hâve sus- 
tained the decree they contended should hâve been rendered, the con- 
tention must be overruled on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2999, 
3095 ; Dec. Dig. ©=>743(1), 760(1).] 

5. Trusts <S=3374 — Establishment^-Decreb^Validitt. 

Where complainants sought to estabUsh a trust in lands patented by 
complainant, and the decree establlshing the tru.st and requlring con- 
veyance directed that complainants should, as a condition précèdent, jjay 
thelr proportionate share of the expenditures incurred by défendant, 
the decree is not subject to objection on the ground that défendant had 
disposed of a part of the land and could not comply therevvith, foi* in 
case of inabillty the court having jurisdlction mlght direct corbpllance 
so far as possible, with compensation for failure to convey a portion of 
the land. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. §g 607-612; Dec. 
Dig. <Ê=>374.] 

Appeal frotn the District Court of the United States for the Dis- 
trict of Wyoming; John A. Riner, Judge. 

Action by William J. Broatch and others against Asmus Boysen and 
another. From the accounting and final decree, complainants appeal. 
Remanded, with directions to modify decree. 

or other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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T. B. Hardin and Harold B. Elgar, both of New York City, for ap- 
pellan ;. 

John W. Lacey, of Cheyenne, Wyo. (Herbert V. Lacey, of Cheyenne, 
Wyo., on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and TRIEB- 
ER, District Judge, 

SANBORN, Circuit Judge. The appellants challenge the account- 
ing and final decree made by the court below pursuant to the décision 
of this court and its mandate in Broatch v. Boysen et al., 175 Fed. '702, 
710, 99 C. C. A. 278. In April, 1899, Boysen agreed with the appel- 
lants and others that they would, at their joint expense, prospect for, 
and, if possible, obtain f rom the United States, a lease of a large tract 
of land in the Shoshone and Wind River Indian réservation in Wyo- 
ing available for coal and other minerais. Boysen in 1899 proceedèd 
to acquire such a lease of 178,000 acres of land for 10 vears. ]n 
March, 1905 (Act March 3, 1905, c. 1452, 33 Stat. 1016),' Congress 
passed an act which gave him, the lessee, a preferential right for 30 
days after the government surveys of the réservation were completed 
to locate and enter for $10 an acre 640 acres of minerai or coal land 
in a square form in that réservation. He then searched eut, located, 
and entered the tract of land he was entitled to take, and the patent 
therefor was issued to him on May 19, 1907. In the year 1905 he 
organized the Asmus Boysen Mining Company, and after he had en- 
tered the land made a contract to convey it to that corporation. He 
expended large sums of money in prospecting for coal and for other 
minerais, in order that he might sélect, both for his lease and for his 
patent, land valuable for coal and for other minerais, and he expended 
much more in endeavors to develop mines upon thèse lands. After he 
had entered and secured the patented land, the appellants brought this 
suit against Boysen and the Boysen Mining Company to charge the 
patented land with a trust in their favor, and this court directed the 
court below to render a decree, and it did so : 

"That ail accountiiiR lie had of the amount expended by Boysen in acquii-- 
Ing the leu.se and the iiuteiited land and in the develoi)nient thereof, and also 
of any am(Jiuits wJiich he had ret'eived therefroni ; that unless eaeh of the 
coniplaiiiants (appellants liere) .Toliu T. Clarke and William J. Broatch pay to 
the défendant Asmus lïiiysen Mining Company, a corporation to whom the 
lands hâve beeii conveyed since the institution of this suit, the sum of two 
thousand dollars (it!2,(K)0). and în addition thereto the amonnt which one-six- 
teenth of sald expeiiditures .shall exceed the sum of $2,000, withln 60 days aft- 
er tlie accouuting shall be closed and flnally approved by the court, then the 
bill be disniisscd as to theni ; that unless each of the eomplainants (appel- 
lants hère) Robert 0. Wertz and Charles J. Woodhurst pay to the défendant 
the Asmus Boysen Mining Company the amount which one-sixteenth of sald 
expenditures exceeds the sum of !!;2,(X)0, then the bill be dismissed as to each 
of them ; and that in case any of theni malie the payment within 60 days, then 
the Asmus Boysen Mining Company shall convey to each of sald four eom- 
plainants who make such payment one-sixteenth interést in the said real es- 
tate described in the patent." 

Pursuant to thèse directions the District Court took the account- 
ing, found and àdjudgèd that within 60 days from the date of its decree 
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each of the complainants Clarke and Broatch pay to the Mining Com- 
pany $5,972.06, and each of the complainants Wertz and Woodhurst 
pay to the Mining Company $3,972.06, that upon payment by any of 
them of the amount required of him the Mining Company convey to 
him ; one-sixteenth of the patented reâl estate, and that upori the 
f ailure of any of them to make such payment within 60 days after the 
entry of the decree the bill be dismissed as to him. The basis of this 
decf ee was that the court f ound that Boysen had legitimately expended 
in acquiring the lease and the patented land and in the development 
thereof $12,000 counsel fées, $6,803.10 as the price of the patented land, 
$61,875 in driving the Cross Cut tunnel, $16,000 in driving the Ander- 
sen tunnel, $3,000 in driving smallçr tunnels, and $3,000 in sinking a 
shaft, making in the aggregate $102,678.10, and that he had received 
from the sale of stock of the Boysen Mining Company $39,125, so that 
he had expended $63,553.10 more than he had received. 

[1 ] Counsel for the complainant challenge this accounting in various 
ways. They assail the allowance of the $12,000 for counsel fées on the 
grounds that the payment thereof vs^as not within the trustee's au- 
thority under the agreement of April, 1899, that it was not reasonable 
compensation for the services, that the services were not performed 
until after the sélection of the land by Boysen, and that the expendi- 
ture of this money was of no benefit to the complainants. The record 
contains persuasive proof that after Boysen, with much expense and 
toil, for which he has received no allowance in this accounting, had 
secured, by means of the act of March 3, 1905, the preferential right 
to locate and enter "not exceeding 640 acres of minerai and coal lands" 
in the Indian réservation, the Secretary of the Interior, through 
the Indian agent and the Indian police, prohibited and prevented him 
from entering upon the réservation, or surveying or prospecting any 
land thereon, for the purpose of exercising his preferential right and 
selecting his minerai and coal land. Thereupon he retained eminent 
counsel, who brought a suit for him in the court below for an injunction 
forbidding the Indian agent and his agents, servants, and employés 
from preventing Mr. Boysen from entering upon and prospecting the 
réservation, in order to make a sélection of his tract of 640 acres of 
minerai and coal land. That suit was tried by Hon. John A. Riner, 
the same judge who personally took the accounting in this case, and he 
granted the injunction prayed. The Indian agent appealed to this court, 
and the decree below was hère affirmed. It was only by means of this 
decree that Mr. Boysen was able to do the necessary prospecting and 
exaînining of the lands upon the réservation to warrant his sélection of 
the land which the appellants are now so strenuously seekirig to share 
with him. Boysen testified that he paid his counsel $12,000 for their 
services in that case, and no witness comes to deny it. Counsel for 
Boysen, at the hearing on the accounting before the court below, 
ofïered to prove the value of thèse services, if desired by opposing 
counsel, and the latter postponed that proof, and it was never made. 
But Judge Riner knew the counsel who brought and conduçted the 
suit for the injunction, and the character and value of their services, 
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for tliey had tried that suit before liim, and this court, which heard the 
appeal from his decree, is not entirely ignorant upon that subject, 
and our conclusion is that there was no error in his finding that 
those services were reasonably necessary and were reasonably worth 
$12,000. _ _ ■ 

Nor are the objections that the payment of thèse fées were not within 
the scope of the authority of the trustée under the old agreement of 
1899, or that the services were rendered after the patented land was 
selected, fatal. It is conceded that neither this nor many other ex- 
penditures relating to this sélection and development of the patented 
land were either contemplated by the parties, nor was the trustée in 
the old agreement of 1899 authorized by them to make or pay them. 
That is not the ground of their allowance by the courts. They rest 
on the maxim that he who seeks equity must do equity, that Boysen 
used the lease which he had acquired under the contract of 1899 to 
procure the preferential right to, and finally to procure, the patented 
land, that he hired and paid his counsel to bring the injunction suit, 
paid for the patented land, drove tunnels and sunk a shaft to prospect 
and develop it, that the appellants now seek the decree of a court of 
equity for a share in this land, which he thus selected and endeavored to 
develop, and that it is just and équitable that the grant of their prayer 
for a share in this property should be conditioned by the court, as it 
has been, by the requirement that they first pay to Mr. Boysen their 
proportionate share of the reasonable expenditures he has made in 
order to prospect, acquire, and develop the lease and the patented 
land. The counsel fées fall far within this maxim upon which their 
allowance rests, and the record proves that the services for which they 
were paid were rendered before the patented land was acquired, for 
the purpose of selecting and obtaining it. 

[2] Another objection to the allowance of the amount paid for 
thèse fées is that the services for which this amount was paid were of 
no benefit to the appellants. The answer is they seek the land those 
services aided to secure, and since they were incurred and paid by Boy- 
sen in undoubted good faith, for the purpose of procuring this land, and 
the évidence satisfies they aided to do so, it would be inéquitable to 
permit the appellants to share in it without paying their proportion of 
this legitimate expense of procuring it. 

[3] Objection is made to the allowance of any amounts whatever for 
prospecting or developing the leased land or the patented land : (1) Be- 
cause the évidence f ails clearly and definitely to show that the amounts 
allowed by the court below were expended prior to the sélection of the 
land, in order to make the sélection, or prior to the commencement of 
this suit and the filing of the lis pendens herein. But there is substan- 
tial and persuasive évidence of the expenditure by Mr. Boysen of at 
least the amounts allowed for the purpose of acquiring the lease and 
the patented land, and for the purpose of developing the leased land 
and the patented land. The allowance of amounts expended by him 
in the development of thèse lands after they were selected, and after 
this suit was commenced and the lis pendens filed, fall equally under 
the mandate of this court, the decree for the accounting, and the maxim 
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that he who seeks equity should do equity. (2) That some of the 
amounts expended for development of the patented land were spent 
in prospecting for copper. But expenditures in developing the land 
by prospecting- for copper within it f ail in the same class as the expendi- 
tures last mentioned, and they were allowable for the same reason as 
were other expenses of development. (3) That a large portion of the 
amounts allowed for sinking the shaft and prospecting upon the pat- 
ented property was made after the land was conveyed to the Boysen 
Mining Company, that ail of thèse amounts were expended by the 
Mining Company for the benefît of its own stockholders, that they 
were not expended by Boysen as trustée, and that they were not ex- 
pended until after the commencement of this suit. But the évidence 
convinces that the Boysen Mining Company was but the créature of 
Boysen, that he owned and controlled a majority of its stock, that he 
furnished, either directly or indirectly, substantially ail the money, ex- 
cept the $39,125 obtained from the sale of some of its stock, charged 
against Mr. Boysen by the court below in the aceounting, that was 
expended in sinking the shaft, prospecting upon and developing the 
patented property, and as the appellants ask the court to cause the 
Boysen Mining Company to convey to them their share of this prop- 
erty, it would be inéquitable to do so without requiring them to pay 
their share of thèse expenditures in developing, whether Boysen made 
them before or after the conveyance to the Mining Company, or be- 
fore or after the commencement of this suit. 

[4] There was a provision in the agreement of 1899 that, if any of 
the parties to it failed to make the payments required of them under 
the contract, their interests in the partnership created thereby might 
be sold by the trustée on 30 days' notice ; and it is assigned as error that 
the court below failed to decree the sale of 9 shares of other parties 
to that agreement than Boysen and the appellants. But no référence 
is found in the assignment of errors, or in the brief of appellants, to 
any pleadings or proof in the record which would hâve sustained any 
such decree, and none has been discovered. 

[5] Complaint is made that the decree on the aceounting requires 
each of the appellants to make the payment required of him within 
60 days after the entry of the decree, and that it provides that in 
case any of them fails to do so the suit shall be dismissed as to him, 
because the title to 88 acres of the patented land is no longer in the 
Boysen Mining Company, and it cannot convey one-sixteenth interest 
therein to any of the appellants. But the decree requires the Boysen 
Mining Company to convey one-sixteenth interest of the patented land 
to each of the appellants upon his making the payment required of him. 
That conveyance is conditioned on the payment required, and in the 
nature of the case the payment is conditioned upon the conveyance, 
and ample power is vested in the court below to prevent injustice un- 
der this decree. If the. Mining Company has not now the title and 
power necessary to convey one-sixteenth interest in the entire patented 
tract, it may yet acquire that title and power before any of the appel- 
lants is ready to pay the amount i-equired of him, and the Mining Com- 
pany may make the conveyance. If it cannot and does not do so, the 
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court below lias ample jurisdiction and power, and may then exercise 
it by supplemental decree, or by modification of the decree for the 
accounting, so as to require the Mining Company to convey the one- 
sixteenth interest as far as it can do so, and to make compensation for 
its failure to convey one-sixteenth interest in the entire tract as is often 
provided in cases of spécifie performance of contracts. Fry on Spécifie 
Performance of Contracts (3d Ed.) §§ 1222, 1223, 1224; Pomeroy on 
Contracts (2d Ed.) § 438. The portion of the decree upon the ac- 
counting hère challenged is in accord with the mandate and opinion 
of this court and with the decree for the accounting, and it is not er- 
roneous. 

It is assigned as error that the amount required by the decree upon 
the accounting to be paid by each of the appellants is $2,000 more 
than it should be. Appellees confess this error, and the record dis- 
closes the fact that it must hâve arisen, not from any mistake in the 
accounting which resulted in the finding of a balance of crédit to Boy- 
sen of $63,533.10, but in the division of that sum by 16, and in the 
cases of Clarke and Broatch in the addition of $2,000 to that quotient. 
There was no other error in the decree. That decree, theref ore, must 
be so modified that the amount required to be paid by each of the ap- 
pellants Broatch and Clarke shall become $3,972.06, and the amount 
to be paid by each of the appellants Wertz and Woodhurst shall be- 
come $1,972.06. 

Let the case be remanded to the court below, with directions to that 
court so to modify its decree, and, thus modified, that decree is af- 
firmed. 
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(tliree cases). 

(Circuit Court of Appeals, Eiglitli Circuit. October 13, lOlG.) 
Nos. 175, 4708, 470'J. 

1. E.INKRDPTCY ©=3440 REVIEW — PETITION TO REVISE. 

Wlipre, in a proceeding by a trustée in banliruptcy for a summnry order 
to obtain possession of property, the District Court erroneously retains 
jurisdiction to adjudicate the nierits, its action can be corrected on 
pétition to revise. 

[Ed. Note. — JFor other cases, see Banl^ruptcy, Cent. Dig. § 915; Dec. 
Dig. ©=440.] 

2. Baskruptcy iS=329.'î(1) — Pboceedinqs — JuiiismCTioN of District Court. 

Where défendant had possession of property long prior to the tillng of 
the pétition in bankruptcy, claiming a lien thereon and asserting title 
to It uuder contract, the hankruptcy court, on pétition by the trustée for 
a summary order requirlng delivery of possession, is wlthout jurisdiction 
to détermine title to the property, défendant tillng aii answer asserting 
its adverse cli'.im of lien and title and challenging the summary juris- 
diction of the court, for In such case the court could proceed to summaTlly 
adjudicate the matter only by consent. 

|Ed. No!e. — For other cases, see P.ankruptcy, Cent. Dig. § 411; Dec 
Dlg. ■g==»ii!):!(l).] 

^=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. Bankbuptct ig=»288(l)— Pboceeuings— JuBisDiCTiofT— Appearance. 

TJpon a contractor's default, the board of éducation o£ a clty fook 
possession of his property used in the Work, asserting a lien thereon, and 
subsequently recovered judgment against the contracter and hls surety, 
which provlded that upon payment the surety should be subrogated t» 
ail the rights of the board. On pétition by the trustée in bankruptcy of 
the contracter for a summary order requiring delivery of possession, the 
surety, vvhlch had not pald the judgment, voluntarily appeared, but an- 
nounced that counsel for the board would represent Its interests. Held 
that, as the surety had not pald the judgment and was not subrogated to 
the rights of the board, the bankruptcy court did not hâve jurlsdlction 
over the proceeding on the theory that the surety was the real party in 
Interest, and, having voluntarily appeared, a plenary suit was un- 
necessary. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447; Dec. 
Dig. <®=»288(1).] 

Pétition to Revise Order, Appeal from, and in Error to the District 
Court of the United States for the District of Utah ; Tillman D. John- 
son, Judge. 

Pétition by William H. Leary, trustée in bankruptcy, of the Wright- 
Osborn Company, a corporation, bankrupt, against the Board of Edu- 
cation of Sale Lake City, Utah, and another. A summary order of 
the référée was confirmed by the District Court on pétition for re- 
view, and défendants pétition to revise, appeal, and bring error. Ap- 
peal and writ of error dismissed, pétition to revise sustained, and order 
set aside. 

A. L,. Hoppaugh, of Sait Eake City, Utah (E. A. Walton, Benner X. 
Smith, M. E. Wilson, and T. D. Walton, ail of Sait Lake City, Utah, 
on the brief), for petitioners, appellants and plaintiffs in error. 

J. D. Skeen, of Sait Lake City, Utah (D. A. Skeen and W. H. Wil- 
kins, both of Sait Lake City, Utah, on the brief), for respondent, ap- 
pellee, and défendant in error. 

Before CARLAND, Circuit Judge, and TRIEBER and VAN 
VALKENBURGH, District Judges. 

VAN VALKENBURGH, District Judge. July 1, 1912, the Board 
of Education of Sait Lake City, Utah, contracted with Wright-Osborn 
Company, a corporation, to install a heating and ventilating System in 
the Sait Lake High School Building for the sum of $53,789. The con- 
tractor furnished to the Board of Education a performance bond with 
Fidelity & Deposit Company of Maryland as surety. The written con- 
tract between the parties contained the following among other provi- 
sions : 

"Should the contractor at any tlnie refuse or neglect to supply a sufficiency 
of properly skilled workmen, or of niaterials of the propei- quallty, or fail 
in any respect to prosecute the work with pi-omptness and diligence, or fail in 
the performance of any of the agreements liereln contained, such refusai, neg- 
lect, or failure being certified by the arehltects, the said second party shall 
be at Uberty, after three days' written notice to the contractor or to any of 
his agents, to provide any such labor or niaterials, and to deduct the cost 
thereof from any money then due or thereafter to beeome due to the con- 
tractor under the contract, and such certlflcates of the arehltects, together 

^=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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wltli the action of the board thereon, shall be final and conclusive ; and if the 
architects sliall certify tliat such action be taken, the said second party 
shall also be at llberty at once to terminate the employment of the contractor 
for the said work, and immediately to enter upon the premises and to take 
possession of ail materials thereon, together with ail tools, machinery, appa- 
ratus, and conveniences, and in case of such, dlscontinuance of the employ- 
ment of the contractor, he shall not be entitled to receive any further pay- 
ment under thls contract until the said work shall be wholly finished, at 
which tlme, if the unpaid balance of the amount to be paid under this con- 
tract shall exceed the expenses incurred by the said second party in finishing 
the work, such excess shall be paid by the said second party to the contractor, 
but if such expense shall exceed such unpaid balance, the contractor shall 
pay the différence to the said second party. The expense Incurred by the said 
second party, as herein provided, either for furnishing materials, or for flnish- 
ing the work and any damages incurred through such default, together with 
the value of the use of tools, machinery, materials, and conveniences that may 
be taken by the said second party, shall be audited and certified by the 
architects, and the décision of the said second party thereon shall be final 
and conclusive. And this shall be construed to mean, not only the comple- 
tion of the heating and ventilating System for the buildings, but the removal 
of ail rubbish from the same, as well as from the grounds." 

The Wright-Osborn Company entered upon the work, took materials 
and tools to the grounds, installed the boilers, and received the sum of 
$7,083 as partial payment on account, which was credited on the con- 
tract price. The company continued its work, under the contract, until 
on or about January 17, 1913, on which date, upon certificate of the 
architects in charge, the Board of Education terminated the employ- 
ment because of varions alleged br caches of the contractor, among 
which was the furnishing of material certified to be defective and not 
in accordance with spécifications. The Board, under the provisions of 
the contract, completed the work at an alleged loss of $23,410.56, 
which included payments theretofore made to the contractor. It re- 
tained possession of and used some of the tools and materials which it 
took over upon assuming the completion of the work. On or about 
August 24, 1914, it brought suit in the state court within and for 
Sait Lake county, Utah, against the Wright-Osborn Company and its 
surety to recover its loss aforesaid. October 23, 1915, judgment, in 
the sum of $17,041.55, was entered in its favor. The Board, at ail 
times since January 17, 1913, had retained in its possession certain ma- 
terials and tools which had been placed upon its property by the con- 
tractor, and upon which it claimed a lien under its contract and in eq- 
uity for the partial satisfaction of the contractor's indebtedriess to it. 
Respecting such materials and tools the state court made the follow- 
ing provision in the judgment entered: 

"And It further appearing to the court that upon the payment to the 
plaintifC by the défendant, Fidellty & Deposlt Company of Maryland, of said 
judgment, and interest thereon and costs, that it should be subrogated to the 
rights of the plaintiff in and to said materials and tools. Now, therefore, it 
is hereby ordered, adjudged, and decreed that upon the payment to the 
plaintiff by the défendant, Fidellty & Deposlt Cîompany of Maxyland, of the 
amount of said judgment and Interest and costs, that it shall be subrogated 
to ail the rights of the plaintiff under said contract for the repayment by 
the said Wright-Osborn Company of the moneys so paid, and as security for 
said payment, it ia entitled to the said materials and tools and that said 
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rtefeudant shall thereupon be entitled to tlie possession thereof, and that 
the plaintiff shall thereupon dellver to sald défendant, Fldelity & Deposit 
Company of Maryland, the possession thereof." 

This judgment still remains unsatisfied. Meantime, on April 5, 1913, 
a pétition in bankruptcy was filed against the Wright-Osborn Company, 
and an adjudication followed on June 12, 1913. On July 20, 1915, more 
than two years after the adjudication, and during the pendency of the 
proceeding in the state court, William H. Leary, trustée, filed in the 
District Court of the United States at Sait Lake City a pétition pray- 
ing a summary order upon the Board of Education requiring it to de- 
liver to said trustée the materials and tools retained and held by the 
Board as aforesaid. The Board answered, claiming a lien upon and 
title to said property, and denying the summary jurisdiction of the 
bankruptcy court. Issues were framed upon which, on the 6th day of 
January, 1916, the référée made an order retaining jurisdiction in the 
premises, holding that the Board had neither title to nor lien upon the 
property in question, and directing the trustée to take the same into his 
possession. Upon pétition for review, this order of the référée was 
confirmed by the District Court. 

Two spécifications of error are presented: (1) The court erred in 
holding that the bankruptcy court had summary jurisdiction. (2) The 
court erred in its décision on the merits. In our opinion it v/ill be nec- 
essary to consider only the first of thèse assignments. 

[1] Counsel for the Board of Education, being in doubt as to the 
method provided by the Bankruptcy Act to insure a review by this 
court, hâve adopted the expédient of bringing their case hère by péti- 
tion to revise, by appeal, and by writ of error. In the view we take, it 
is unnecessary to détermine whether appeal will He, and a writ of error 
cannot be entertained. Both are accordingly dismissed. It is conclu- 
sively established that where, in a case like this, the District Court er- 
roneously retains jurisdiction to adjudicate the merits, its action can 
be corrected on review. Shea et al. v. Lewis et al., 206 Fed. 877, 880, 
124 C. C. A. 537, and cases cited; Courtney v. Shea et al., 225 Fed. 
358, 140 C. C. A. 382. 

[2] It will be remembered that the petitioner, Board of Education, 
had possession of the property in question long prior to the filing of 
the pétition in bankruptcy, and claimed a lien upon and title to it, un- 
der contract and otherwise, to recoup itself for any losses that might 
accrue f rom alleged breaches on the part of the contractor. That prop- 
erty had never been reduced to possession by the trustée, or any 
other officer of the bankruptcy court, as the property of the bank- 
rupt. When the trustée filed his réclamation pétition, on the 28th of 
July, 1915, upon which the order hère complained of is based, the Board 
of Education promptly filed answer asserting its adverse claim of lien 
and title and challenging the summary jurisdiction of the baïikruptcy 
court. Under such çircumstances, it seems unnecessary to do more 
than to cite respondent to the repeated décisions of this court in which 
the rule, and the reasoning upon which it is founded, hâve been stated 
with élaboration. In re Rathman, 183 Fed. 913, 106 C. C. A. 253; 
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Shea et al. v. Lewis et al., 206 Fed. 877, 880, 124 C. C. A. 537. In the 
latter case it was said : 

"The bankruptcy court, however, bas jurisdiction under an order to show 
cause to investigate and détermine whether or not it had at the time the 
pétition for the order to show cause was filed, or at any other time, actual 
possession of the propert.v involved in the order, and whether those asserting 
lien or title hâve a substantial, or only a frivolous and baseless, adverse 
claim. In re Kathman, 183 Fed. 913, 918, 106 G. C. A. 253; Mueller v. Nu- 
gent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Eà. 405; Bryan v. Bernheimer, 181 
U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814 ; Louisville Trust Co. v. Comingor, 
184 U. S. 18, 22 Sup. Ot. 293, 46 L. Ed. 413. If it had no such possession, and 
if the claim asserted is actual and substantial, as distinguished from one 
merely colorable and flctitious, it may proceed no further, but should dé- 
cline to adjudicate on, the merits without consent. If it errs in its ruling 
either way, 'its action is subiect to review. Mueller v. Nugent, 184 TJ. S. 1, 15, 
22 Sup. Ct. 269, 46 L. Ed. 405. Such a claim may be adverse and substantial, 
even though in fact fraudulent and voidable. .Tohnston v. Spencer, 195 Fed, 
215, 115 C. C. A. 167 ; Cooney v. CoUins, 176 Fed. 189, 192, 99 C. C. A. 543 ; 
Mueller v. Nugent, 184 U. S. 15, 22 Sup. Ct. 269, 46 L. Ed. 405; In re Michie 
(D. C.) 116 Fed. 749." 

It is apparent from the statement of the case that the contention of 
the petitioner discloses a contested matter of right, involving some fair 
doubt and reasonable room for controversy, as distinguished from a 
claim merely colorable or fictitious. It asserts an adverse claim to 
the property in controversy which entitles it to a trial in due course 
rather than in a summary proceeding. Shea et al. v. Lewis et al., su- 
pra; Johnston v. Spencer, 195 Fed. 215, 220, 115 C. C. A. 167; In re 
Rathman, 183 Fed. 913, 929, 106 C. C. A. 253. 

[3] The claim, however, is made that under the right of subrogation 
adjudged to it in the state court the Surety Company and not the 
Board of Education is the real party in interest ; that the former Com- 
pany voluntarily appeared in this proceeding and submitted to the juris- 
diction of the bankruptcy court ; but the judgment of the state court 
conferred this right upon the Surety Company only upon the condition 
that it should pay to the Board of Education the amount of that judg- 
ment with interest and costs. This condition has not yet been per- 
formed, and the interest of the Board of Education is substantial and 
subsisting. Furthermore, counsel for the Surety Company, in entering 
its appearance, announced that: 

"The interests of the school board and of my clients are the same so far as 
defeatiug the claim of the trustée in this action. Counsel for the board wlll 
represent our interests." 

Thus the Surety Company adopted ail the défenses interposed by 
the Board of Education, including its challenge to the jurisdiction of 
the bankruptcy court. 

Counsel for respondent urge that, upon the évidence adduced, the 
finding upon the merits should be in its favor. But this, if true, does 
not meet the situation presented. The question is one of jurisdiction. 
The petitioners are asserting in good faith a superior lien upon, and 
title to, property in their possession, and never at any time in the pos- 
session of the trustée, or other officer of the bankruptcy court. They 
are entitled to hâve their rights adjudicated in a plenary action, unless 
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they voluntarily submit to the summary jurisdiction sought to be exer- 
cised. This they hâve consistently declined to do. If this right, guar- 
anteed by the law and uniformly recognized by the courts, can be ex- 
tinguished by an ultimate adverse décision on the merits, it becomes at 
once unsubstantial and valueless. 

The pétition to revise is sustained, and the order of the District 
Court is vacated and set aside, with directions to dismiss the summary 
proceeding as to the property embraced within the order of the référée, 
without préjudice, however, to the right of the trustée, if so advised, to 
institute suit in a court of compétent jurisdiction for the recovery of 
the property in question. 

It is so ordered. 



HANîTETT v. VICTOR-AMERICAN FUEL CO. 

(Circuit Court o£ Appeals, Eiglith Circuit. October 5, 1916.) 

No. 4703. 

1. Master and Seevant <3=219(2) — Injuries to Servant — Assumption or 

ElSK. 

A servant, by entering or continulng in tlie employaient of ttie master 
witliout complaint, assumes the risks and dangers of the service which 
he knows and appréciâtes, including those Incident to the employment 
and contemplated in the contraet of hiring, and those arising from the 
failure of the master to discharge his duty to exercise ordinary care to 
furnish a reasonably safe place of work and appliances. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 611 ; 
Dec. Dig. <©=>219(2).] 

2. Masteb and Servant <g=>217(7)— Injuries to Servant — Assumption op 

RiSK. 

Whlle a servant Is not requlred to investigate to ascertaln whether 
the duty of the master has been performed, he is charged with notice of 
those risks which are so patent as to be readlly observed by him by the 
leasonable use of his sensés. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 581 ;. 
Dec. Dig. <&=»217(7).] 

3. Master and Servant i®=»217(23) — Injuries to Servant — Assumption of 

RiSK. 

A coal miner, famlllar with the danger of the falllng of the roof of a 
mine, though he did little of the actual excavating hlmself, was called, 
with others, by the foreman to remove rocks which liad fallen when props 
supporting the roof had been knoeked down. While at work, more of the 
roof fell. The foreman then tested the roof, as did the miner himself. 
TJpon hearing a cracklng noise, another of the employés fled, and shortly 
thereafter a section of the roof fell, kllUng the miner. Held, that he 
assumed the risk of the Injury, having made an independent investigation 
lilmself. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. | 591 ; 
Dec. Dig. <S=»217(23).] 

4. Master and Servant ®=>222(2) — Injuries to Servant — ^Assumption of 

Risk. 

In such case, where there was no évidence of any dlslncllnation on the 
part of the miner to Incur the danger, or showing that a refusai would 
hâve resulted In diàicharge, his assumption of the risk cannot be denled, 

CssFor other cases feo name topic & KBV-NUMBBR In ail Key-Numbered Dieeste & Indexai 
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on the ground that his fallure to continue tbe work would hâve caused 
hls discharge. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 
649; Dec. Dig. <g=222(2).] 

In Error to the District Court of the United States for the District 
of New Mexico; John C. PoUock, Judge. 

Action by A. T. Hannett, administrator of the estate of Nick Livaich, 
against the Victor-American Fuel Company. There was a judgment 
for défendant, and plaintifï brings error. Affirmed. 

H, B. Jamison, of Albuquerque, N. M. (A. T. Hannett, of Gallup, 
N. M., on the brief), for plaintifï in error. 

Kenaz Huffman, of Denver, Colo. (Caldwell Yeaman and Frank E. 
Gove, both of Denver, Colo., on the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and TRIEBER and VAN 
VALKENBURGH, District Judges. 

VAN VALKENBURGH, District Judge. This is a suit brought 
by plaintifï in error, as administrator, to recover for the death of one 
Nick Livaich, who was employed by défendant in error in one of its 
mines in the county of McKinley, state of New Mexico. The deceased 
was a mule driver, whose regular duties consisted in hauling coal f rom 
the interior of the mine and in returning empty cars to be refilled. In 
this capacity he was what is known in this business as a "company 
man," by which is meant that class of employé who, when not actively 
engaged in the discharge of his regular duties, is subject to the call 
of the foreman for any gênerai work about the mines. This included 
the cleaning up and clearing of slopes and passages wherever they be- 
came obstructed by a fall of coal or otherwise. At the time of his 
death Livaich had been working in this same mine, in the capacity stat- 
ed, for a considérable period. From the statement of his brother, it 
appears that he had worked a long time in coal mines, although not 
always, nor perhaps generally, employed in the actual digging of coal. 
Nevertlieless he is shown to hâve been familiar with ail the varied ac- 
tivities of coal mining, and with this mine in particular. The slope in 
which the accident occurred was driven for a long distance through 
sandstone rock; above the rock, forming its roof, were deposits of 
coal. The formation, generally, was such that supports were deemed 
unnecessary, but at some points, for greater safety, the roof had been 
strengthened by crossbars, supported on legs or props at either end. 
Thèse crossbars were placed 3 or 4 feet apart, and on the day in ques- 
tion some empty cars, passing through the slope, had lef t the track, had 
collided with a number of thèse props or legs, and had caused four 
of thèse supporting bars to be displaced. By the shock of this impact, 
and the removal of thèse supports, the roof of the slope was disturbed 
and weakened, and a large quantity of rock fell from it upon the floor 
of the slope. It then became necessary to clear this passageway, and 
the foreman summoned a number of company men, including the de- 
ceased, to assist in this work. They found the four timbers referred 
to out of place, and about 15 or 20 feet of the roof unsupported at 
the points where thèse timbers, with crossbars, had formerly stood. 
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They set to work to clear the slope, and had the fallen rock nearly re- 
moved, when another fall of about the same proportions occurred. 
The pit boss caused a timber to be replaced, and after that sounded 
the roof to test its safety. Livaich himself then took the pick and 
sounded for himself. Both he and the foreman pronounced the roof 
safe, and work was resumed. Shortly afterwards an ominous crack 
was heard in the roof, and one of the most experienced of the miners 
ran in fear from the place, but latér returned. The work was con- 
tinued, and a few minutes later more rock fell, and Livaich was killed. 
Upon this évidence the trial court directed a verdict in favor of de- 
fendant, and of this action plaintiff in error complains to this court. 
In the District Court, as hère, the main défenses relied upon were : 

(1) That the négligence, if any, was that of the pit boss; that at this 
time and place he was a fellow servant of the deçeased, and not the 
représentative of the master, in the discharge of nondelegable duties. 

(2) That lyivaich was aware of his danger, and voluntarily assumed 
the risks of his employment, and by his own négligence contributed 
to his injury and death. 

[1,2] Under the undisputed facts presented by the record, it will 
be riecessary to consider only the second of thèse défenses. This court 
has repeatedly held that a servant, by entering or continuing in the 
employment of a master without complaint, assumes the risks and dan- 
gers of the service which he knows and appréciâtes, including those 
which are incident to the employment and are contemplated in the 
contract of hiring, and those which arise from the failùre of a master 
fully to discharge his duty to exercise ordinary care to furnish the 
servant with a reasonably safe place to work and reasonably safe ap- 
pliances to use. Owl Creek Coal Co. v. Goleb, 127 C. C. A. 27, 210 
Fed. 209-215, and cases cited. While he is not required to make an 
investigation or inspection to ascertain whether or not the duty of 
the master has been performed, he must hâve due regard for what he 
actually knows and for what is so patent as to be readily observed 
by him, by the reasonable use of his sensés, having in view his âge, 
intelligence, arid expérience. United States Smelting Co. v. Parry, 
92 C. C. A. 159, 166 Fed. 407. 

[3, 4] Under the law, as thus declared, the conclusion is irrésistible 
that the judgment of the lower court must be affirmed. The deçeased 
knew, and was chargeable with knowledge of, the danger incurred, 
and voluntarily assumed the risk of exposing himself to it. Flis acts 
were such that fair-minded men could not draw différent conclusions 
therefrom, and if the case had been submitted to the jury, the court 
would hâve been compelled to set aside the verdict, if one had been 
returned in favor of the plaintiff. That this was a place of grave dan- 
ger should hâve been apparent to ail there présent. It was obvious to 
the deçeased himself, and was communicated to him by the acts and 
conduct of his associâtes. He, as woll as the foreman, knew that the 
usual timbers were absent. A fall had already occurred. The roof 
was in a shaky condition. 'Another fall of rock came down while they 
were there at work and prior to the fatal accident, thus indicating that 
the condition of the roof was unstable. The foreman then again tested 
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the roof, and not satisfied with that, the deceased took the pick and 
tested it for himself. He did not rely upon the foreman, but made an 
independent investigation, thus indicating an appréciation and knowl- 
edge of the danger. Still later, the roof was heard to crack, and one, 
at least, of his coworkers fîed in appréhension. Independently of past 
expérience, whatever may be deemed to hâve been obvious to the pit 
boss was equally obvious to the workmen, and there were présent many 
physical évidences of danger. The deceased had been about mines long 
enough to know and appréciât© that danger, and his conduct, and the 
testimony generally, shows that he had the intelHgence and expérience 
to appreciate it. Voluntarily, and without complaint, he assumed the 
risk of proceeding with the work. 

Counsel seek to take this case out of the rule by suggesting a pre- 
sumed f ear of discharge if Livaich had ref used to continue ; but this 
suggestion cannot be indulged, in the absence of testimony which jus- 
tifies it. We should expect to find either some conduct on the part of 
the superior which would warrant such a présomption, or some dis- 
inclination on the part of the employé to incur the danger, evcn though 
his reluctance be not carried to the point of absolute refusai. Neither 
is di.sclosed by the record. 

For the reasons stated, the action of the trial coiirt in directing a 
verdict in favor of défendant was right, and the judgment is accord- 
ingly affirmed. 



KIEF V. CHICA(30, M. & ST. P. RY. CO. 
(Circuit Court of Appeals, Seventli Circuit. Octol)er ?., 1916.) 

No. 2351. 

1. Mapter and Servant @=2C5(5) — Injuries to Servant. 

Where tlie évidence showed tliat an in.iury to a servant iniglit hâve re- 
sulted trom several causes, for some of which the master was not re- 
sponsilile, the matter cannot he suhuiitted to the jury ; there being no 
doctrine of res ipsa lotjuitur in such cases. 

[Ed. Note. — For otlier cases, see Master and Servant, Cent. Dig. §§ 881, 
898, 955 ; Dec. Dig. ©=3205(5).] 

2. Master akd Servant <ê;=>124(3) — In.turies to Servant— DtJxy or Inspec- 

tion. 

Where a traveling crâne in a machine shop was used by servants who 
were under no duty as to Its inspection or maintenance, the master is 
bound to exercise a high degree of care to lîeep tlie crâne in proper order 
to prevent in.1ury to tliose .servants. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 235 ; 
Dec. Dig. <S;=3l24(3).] 

S. Mastek and Servant i©=3285(G)— Injurie.? to Servant— Actions— Evi- 
dence — Jury Question. 

In an action by a niacliinist in a locomotive machine shop, Injured liy 
the failing of a traveling crâne, the question whether the injury was the 
resuit of defendant's failure to exercise proiier cai'e in supervisiug and 
inspecting the crâne hcld for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1016 ; 
Dec. Dig. <S=285(0).] 

<S=3For other cases see same topic & KEY-NUMBER iD aU Key-Numbered Dlgests & Indexes 
236 F.— -34 
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4. Masteb and Servant <g=>28D(5) — Injtjeies to Sebvant— Actions— Evi- 
dence— Jury Question. 

In an action by a machlnlst, Injured by the falling of a traveling crâne 
used In a locomotive repair stiop, the question whether an inspection 
just after tlie accident sliovved tliat It did not occur from faults in the 
crâne held, under the évidence, for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1016 ; 
Dec. Dig. ®=3285(5).] 

In Error to the District Court of the United States for the Eastern 
District of Wisconsin. 

Action by Joseph A. Kief against the Chicago, Milwaukee & St. Paul 
Railway Company. There was a judgment for défendant, and plaintifï 
brings error. Reversed, with directions to grant nevi^ trial. 

At défendant in error company'g locomotive machine shop at Milwaukee 
plaintiff in error Kief, an experieneed maehinist, was engaged, with a helper, 
mailing repairs on one o£ the company's locomotives employed in Interstate 
commerce. The shop was equipped with traveling crânes for handllng heavy 
weights. They moved on métal tracks about 18 feet above the floor level of 
the shop, extending the length of the shop (about 700 feet) along each side, 
about 40 feet apart, rlveted or bolted to the superstructure of the building, 
supported on uprights or posts set at Intervais of about .30 feet. There were 
no braces between the tracks, the space between belug free to permit handllng 
engines at any point. The traveling crâne consisted of a heavy I-beam sup- 
ported at either end on wheels restlng on each track. Hanging below the I- 
beam, and supported by a séries of wheels engaglng It, was a block and tackle 
for lifting the deslred object. By means of thèse wheels, the block and tackle 
could be moved to any point along the I-beam, and a cog mechanism at one 
end of the I-beam controlled the movement of the crâne. 

To steady the erane, there was an arra or traller of angle Iron conneeted 
with one end of the I-beam, extending diagonally to the opposite track, where 
Its end rested on another such wheel on the track. This formed a V-shaped 
contrivance, resting on the three wheels upon the tracks — one wheel on one 
track, and two on the opposite track. The crâne was moved to any deslred 
place by means of chains from the cog mechanism, which hung down for ma- 
nipulation by a man below. The wheels on the track were kept in place by 
means of a groove or channel in the face oî each wheel fltting over the top of 
the rail. 

Work had been done on one side of the englne, and the crâne was to be 
moved for worklng on the other side. Kief who was on the cab, had thrown 
the chaln over to the other side, and was on his hands and knees gettlng ofC 
the cab, and the helper was manipulating the chain, movlng the crâne to the 
position deslred, when suddenly the grooved vi^heel of the traller left the track, 
and the traller, dropping down from its place struck and injured Kief. It ia 
claimed the company was négligent In defectively and Insufflclently construct- 
ing the crâne and tracks, and faillng to provide proper snteguards and safety 
devices, and In falling to do those things reasonably neeessary to protect the 
plaintiff, includlng proper examlnation and inspection of the appliance. 

At the close of the évidence the District Court directed a verdict for de- 
fendant in error. The opinion will state further facts. 

H. B. Walmsley and William L. Tibbs, both of Milwaukee, Wis., 
for plaintiflf in error. 

R. M. Trump, of Milwaukee, Wis., for défendant in error. 

Before KOHLSAAT, MACK, and AI.SC] IULER, Circuit Jadges. 

ALSCHULER, Circuit Judge (after stating the facts as above). [1] 
The direction of the District Court to find for défendant in error 

@=>ror other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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was upon the assumption that the évidence failed to show what caused 
the trailer to fall, and the authority of Patton v. Tex. & Pac. Ry. Ce, 
179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361, and other cases which 
hâve followed it, holding generally that res ipsa loquitur has no appli- 
cation in the fédéral courts as between employer and employé. The 
teaching of the Patton Case, so far as it has bearing hère, may be 
summed up in thèse words, quoted f rom the opinion therein : 

"Where the testimony leaves tlie matter incertain, and shows that any one 
of half a dozen things may hâve brought about the injury, for some of whlch 
the employer Is responsible and for some of which he is net, it is not for the 
jury to guess between thèse half a dozen causes and flnd that the négligence 
of the employer was the real cause." 

The transcript hère can hardly be said to suggest a variety of causes 
for the accident, some of which might, and others might not, be attrib- 
utable to the company's négligence. In passing upon the matter the 
District Court said: 

" "It may be that the falling of the crâne could be accounted for by the want 
of proper allgnment in the track. or by the fact that the crâne was eut of 
order, or by the manner in which it was operated." 

[2-4] If the track was out of alignment, or the crâne was out of 
order, we find évidence, to which référence will be made, which in our 
judgment raised a jury question as to whether the company was négli- 
gent in this respect ; and there was no évidence to warrant the conclu- 
sion that négligent opération of the crâne caused the accident. In the 
brief for the company a further possible cause is suggested in some 
defect which was perfectly apparent, meaning thereby to imply that, 
hazard from such defect being assumed by Kief, no liability could 
accrue. But the évidence clearly excludes assumption of risk as a pos- 
sible défense. Kief had absolutely no duty with référence to the crâne, 
except himself or his helper to manipulate the chains for moving it and 
attaching and handling the load. The duty of inspection, maintenance, 
and repair rested on others, and the uncontradicted évidence is that 
Kief had never examined the crâne or its mechanism, and had not 
often used it. 

A blueprint, which the company oiïered in évidence, of the detailed 
drawings for the crânes in this shop, bears date February, 1885. Fore- 
man Knuller testified that this crâne was installed approximately 25 
years before the accident; and during ail this time it was used for 
moving thèse heavy weights. The crâne itself is a pondérons afïair. 
The grooves of the three small métal wheels, on which it rests are 
shown to be 1% inches wide and about % of an inch deep, fitting quite 
snugly onto the tracks, which the drawing shows to be rectangular 
métal bars 1 inch across and 5 inches high, extending on each side the 
length of the shop. The tracks being about 40 feet apart, and held in 
place quite independently of each other, cannot be held in relative posi- 
tion as firmly and certainly as where they are spiked or bolted to ties or 
the like, and it is apparent that slight variation of their relative align- 
ment, less than half an inch, might seriously disturb the movement of 
the crâne, and cause a wheel to leave the track, particularly the wheel 
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of the trailer, which does not, like the dther wheels, hâve the advantage 
of the weight of the body of the structure itself to keep it on the track. 

So also of the wheels. Slight wearing or unevenness of the flanges, 
which are constituted by the sides of the grooves, might easily cause 
the wheel to mount the track and leave it. It requires no évidence or 
argument to show the deteriorating effect of time and use upon such 
structures. It is plain that the older they become the greater the need- 
ed care and circumspection to keep them in reasonably safe condition. 
One of the company's witnesses testified that "some of the tracks hâve 
a tendency to bend in some places; the timbers are liable to loosen 
up." Another said, "I find that the bearings on the crânes and the 
rollers or wheels wear down the quickest and need repair first." It is 
plain that with such a structure, upon whose practical perfection of 
condition and opération dépends the safety of those beneath who must 
use it, but who hâve no duty as to its inspection or maintenance, ordi- 
nary care on the part of the employer requires a high degree of vig- 
ilance to keep it in proper working order and from being a menace to 
those working below. The requirement of fréquent and thorough in- 
spection of such a structure is plainly not a mère formality, but an im- 
portant and necessary duty. 

General Foreman Knuller's conception of duty in this regard is 
probably reflected in his testimony when he said, "We make an inspec- 
tion of thèse crânes every month." He did not make the inspection him- 
self, and the actual practice did not seem to accord with his statement. 
Foreman Scholtz, who had worked there about 13 years and had spé- 
cial charge of this work of inspection, said: 

"We did not make an inspection of the cfar^es unless we were ordered to do 
so. I do not recollect exactlj' the tlmè When we were ordered to make an in- 
spection of this crâne before the date of the accident I do not remember re- 
celving ail order ta repalr this particular crâne before the date of the acci- 
dent." 

Witness Hausner testified it was his duty since 1904 to make repairs 
on those crânes, and said : 

"I hâve charge of the stationary gang that repairs thèse crânes. Whenevor 
anythlng is reported wrong with them, I go and repair them. I also hâve charge 
of repairing the track, if it is out of allgnment. Sometlmes, when some party 
says there is something wrong with the crâne, or the crâne works hard, I 
send some man up tliere to inspect it, and sometimes as a rule I get orders 
from the master niechanlc to inspect ail those crânes. I do not know the date 
when I inspected this crâne the last time before August 26, 1913." 

From this testimony the jury might hâve inferred that inspection 
was not made until after it was reported that there was something 
wrong with the crâne, and this might well hâve been regarded by the 
jury as falling short of compliance with the duty to examine and in- 
spect. One witness testified that if an inspection was made, and showed 
a need of repairs, a record was made of it; but there was no évidence 
from which it appeared that any inspection of this crâne or track was 
made, or any repairs thereon, except the testimony of witness Cyz- 
manski, who said that in June, two months before the accident, they 
lined up the tracks and left them and the wheels in first-class condi- 
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tion, but that he made no examination between that time and the acci- 
dent, and no other witness testified to the making even of the monthly 
inspection after that time. The jury might thus hâve concluded that the 
duty of inspection, even if reasonably complied with when performed 
as often as once a month, was in practice an intermittent and neglected 
function. 

It appears that the same wheel left the track, causing the trailer to 
corne down in the same manner, at least once, within a few months be- 
fore this accident, although there is no évidence of its causing an injury. 
Several of the company's witnesses testified to such an occurrence, fix- 
ing it at différent times, so it is not certain f rom the évidence whether 
therc was one or several of such occurrences within those months. 
Kief knew nothing of this. Wiedell, his foreman, knew it, but said 
nothing to Kief about it. Under this state of the évidence we believe 
that it Vifas fairly a question for the jury whether or not a lack of proper 
supervision and inspection on the part of the company was the prox- 
imate cause of the injury, unless it may be said that the testimony of 
certain witnesses as to the condition of the crâne and the tracks imme- 
diately after the injury occurred required the conclusion that ail was in 
proper condition just before, and that no négligence is therefore attrib- 
utable to the company. 

Witness Pettigrew testified that he assisted taking down the crâne 
after the accident, and inspecting every part of it, and finding it, as 
well as the track, in good condition. But the testimony on that subject 
of his foreman, Scholtz, might hâve justified the jury in casting some 
doubt upon that conclusion. Scholtz, under whose supervision it was 
taken down, as he says, "to see if everything was O. K.," speaking of 
the very important subject of the flanges of the wheels, said, "The 
flanges were in fair sha])e and not worn to amoimt to anything;" and 
of the tracks he said, "We sighted down the track to see if it was 
straight, and found it to be in fair condition ; that included both tracks." 

Considering how easily a slight variation of the tracks, and how 
small an imperfection in the small snugly fitting wheels, might cause 
the trailer wheel to mount the track and fall from it, the "fair" con- 
dition testified to by this foreman, in the judgment of the jury might 
materially hâve neutralized the condition of perfection to which his 
assistant testified ; and indeed under the circumstances might hâve af- 
forded the jury évidence of a lack of that reasonably safe condition 
which it was appellee's duty to maintain. At any rate, it was for the 
jury to pass upon the weight of the évidence so given on the condition 
and opération of the crâne and the tracks subséquent to the injury, as 
bearing on their condition at the time of the accident. This évidence 
did not as a matter of law preclude recovery, if without it the évidence 
in this record présents, as we hold it does, a question of fact for the 
jury whether négligence of the company was the proximate cause of 
the accident. 

The judgment is reversed, with direction to grant a new trial. 
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CODMAN et al. v. LLOYD et al. 

(Circuit Court of Appeals, Third Circuit. November S, 1916.) 

No. 2085. 

COEPORATIONS i©=>579(2) — Insolvencï Proceedinos— Pbovable Claims. 

Creditors of a defunct corporation, whose property and assets tiad been 
Informally taken over by a new corporation ha vin g to a large extent 
the same stocliholders, by entering Into an agreement by which they ac- 
cepted stock of the new company for the aniount of their debts, thereby 
by ratification waived the right to avoid the transfer of the property of 
the old corporation as fraudulent, and also the right to claim that the 
new Company had assumed their debts, and cannot prove as creditors in 
insolvency proceedings against the new company. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2.307, 2309. 
2318, 2316 ; Dec. Dig. <©=>579(2).] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit by John E. Codman, George A. Sagendorph, and another, ex- 
ecutors of the estate of L. Lewis Sagendorph, deceased, against Wil- 
liam S. Eloyd and another, receivers of the American Métal Stamp- 
ing Company. From a decree dismissing exceptions to, and confirm- 
ing, the master's report, denying the claim of the first-named complain- 
ant (227 Fed. 942), he appeals. Affirmed. 

Winfield W. Crawford, of Philadelphia, Pa., for appellant. 
John Blakeley, of Philadelphia, Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. This is an appeal by John E. Cod- 
man, an alleged créditer of the American Métal Stamping Company, 
an insolyent corporation of Pennsylvania, from a decree dismissing 
his exceptions to, and confirming a master's report, vi^hich denied his 
claim and awarded the balance in the receiver's hands to creditors. 

The findings of the master, and the court below, shovir the insolvent 
company was chartered by the state of Pennsylvania, in 1905, under 
the name of the Enamel Métal Arts Company. Its stockholders, with 
four exceptions, were members of two family connections, Codman 
and Sagendorph. AU the Codmans and Sagendorphs had been stock- 
holders of the American Métal Stamping Company, a corporation of 
the State of Delaware. Without any formai transfer thereof, the Penn- 
sylvania corporation, on its incorporation, assumed control of the busi- 
ness and property of the Delaware corporation, and operated the same 
under the trade name of the American Métal Stamping Company. 
This anomalous state of afïairs continued until 1911, when steps were 
taken ta adjust the affairs of the two companies : 

First, the name of the Pennsylvania corporation, viz. the Enamel Art 
Métal Stamping Company, was changed to the American Meta! Starïip- 
ing Company. Second, a valuation of f32,600 was placed on the 

araFor otber cases eee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe* 
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assets of the Delàware corporation which the Pennsylvania corpo- 
ration had taken over and used as its own. Third, by two written 
contracts dated June 7, 1911, between ail of the stockliolders of the 
Delàware corporation of the one part and the Pennsylvania corporation 
of the other, it was stipulated that the charter of the Delàware cor- 
poration had been forfeited by the state of Delàware in 1907 for 
nonpayment of taxes ; that since then the assets of that company had 
been held and used by the Pennsylvania company without considéra- 
tion ; that the stockholders of the Delàware Company now transferred 
such assets, of an agreed value of $32,600, to tiîe Pennsylvania com- 
pany, and that the Pennsylvania company was to pay to the stockhold- 
ers of the Delàware company for such assets the sum of $32,600 in 
its paid-up stock, which was to be delivered to John Blakeley, trustée ; 
and that "the deHvery of the certificate for said shares to the above- 
named party and his (Blakeley's) receipt for the sum shall be a fuU 
discharge of each of the parties hereto." This contract, which was 
signed, amongst others, by John E. Codman, was carried out, and the 
purchase money in stock paid by the Pennsylvania corporation in stock 
certificates issued to Blakeley as trustée. 

It further appears that at this time the only outstanding indebted- 
ness and obligations of the Delàware corporation were to some of 
its stockholders who signed this agreement. Among thèse was the 
indebtedness which John E. Codman, in the présent proceeding, now 
seeks to assert against the Pennsylvania corporation. To his claim 
objection is made, because the latter company's liability for this in- 
debtedness of the Delàware company to Codman and other stockhold- 
er creditors of that company was once and for ail settled adversely 
when the foregoing agreements were made. The proofs show that the 
question of the Pennsylvania company's liability for thèse debts was 
raised when it agreed to purchase the Delàware company's stock, and 
by one of the contracts then made it was agreed by the Pennsylvania 
company tjiat, in relief of Codman and other creditors of the Delàware 
corporation, it would, with the consent of the stockholders of the 
Pennsylvania company entitled to the Blakeley stock, undertake 
to apply ail dividends on such stock to the payment of the claims 
Codman and other stockholders held against the Delàware corpora- 
tion. 

By this contract, which was signed by Codman and his fellow cred- 
itors of the Delàware corporation, it was agreed that an entry be made 
on the stock certificates stating that ownership thereof was subject to 
the terms of this agreement that the Pennsylvania corporation apply 
their dividends as above stated. The writing further provided that 
"nothing herein contained shall be taken as an admission by the party 
of the second part (the Pennsylvania corporation) of any liability what- 
soever for the obligations hereinbefore mentioned, such liability being 
denied by the party of the second part," and also that Codman and the 
other creditors of the Delàware company waive "any right to claim 
payment from the party of the second part (the Pennsylvania corpo- 
ration) in connection with said obligations in any other manner than 
as hereinbefore set forth." 
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The proofs show that thèse contracts were carried into effect and 
remained in force until the fihng of the bill. The assets of the Del- 
aware company were absorbed by the Pennsylvania company, the stock 
of the latter company, in payment for such assets, was issued to 
Blakeley, and out of the dividends declared on such trusteed stock 
some $5,200 were paid on account of principal or interest on the in- 
debtedness of the Delaware company which Codman and other cred- 
itor stockholders held or were liable for as indorsers. In the mean- 
while, the Pennsylvania corporation had donc business and incur- 
red liabilities to the liquidation of which the court, by the decree 
hère challenged, has distributed the fund in the hands of the re- 
ceivers. 

From thèse facts it will be seen that Codman has no présent claim 
against the Pennsylvania company, and that he is estopped by his 
own : course and contract from now asserting any claim he might 
originally hâve had against it by reason of its taking possession of 
the Delaware corporation's assets without right. Such claim he waived 
by the agreements referred to; he vested the title of those assets in 
the Pennsylvania corporation; he agreed to look to another and 
specified procédure for the payment of his claim; he accredited the 
Pennsylvania company with valid ownership of the Delaware com- 
pany's assets, and thus enabled that company to thereafter incur in- 
debtedness to others. Inquiry by such latter creditors would hâve 
shown that Codman was not a créditer of the Pennsylvania company, 
that his name did not appear on its books, and that it had paid the 
Delaware company stockholders for its assets. 

Having by his action aided in creating such a situation, and the 
Pennsylvania company having incurred debts on the basis of such sit- 
uation, the contracts Codman entered into, as well as the équitable 
principles of estoppel, stand as a barrier to his now asserting his 
claim against the funds in the hands of the receiver. 

The decree below is therefore affirmed. 



NEW ÏORK & niILADELPIIIA COAL & COKE CO. v. MEYERSDALB 

COAL CO. 

(Circuit Court of Arpeals, Tliird Circuit. October 25, 1916.) 

Ko. 2122. 

1. Contracts <S==>176(G) — Cosstbuotion — Jdey Question — Wbitinqs. 

Ttie meaning of correspoudence througli whicli a coutract was con- 
summatecl sliould not be submitted to tlie jury. 

[Ed. Note. — For otlier cases, see Contracts, Dec. Dig. <3=5l76(6); Trial, 
Cent. Dig. § 326.] 

2. Sales i©=5418(3) — Breach by Seller — Damages. 

Wliere défendant, wliich agreed to ma.ke montbly shipments of coal, 
agreed to spread tbe sliipments over the entire month, the measure of 

(g=5For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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damages for breach would be the différence betvveen the contract prlce and 
the average priée of coal during the montli. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1181; Dec. Dig. 

<®=»418(3).] 

3. Appeal and Error <S=:3l067 — Review — Harmle.ss Eeror. 

In an action for breach of a contract to deliver coal montlily, whlch dé- 
fendant denied, the damages on defendant's theory, if the contract were 
cstablished, amounted fo more than were allowed, while plaintiff's claira 
exceeded the aniount admitted by défendant. Instead of charglng as to 
the resuit of tlie written agreement that deliveries sliould be spread over 
the whole nionlh, and its effect on the measure of damages, whereby re- 
covery would be lliulted to the différence between the contract and the 
average monthly priée, the court subniltted tliat matter ''"o the .iury. Hel(f. 
that the snbmissioii of tlie question, and the fnilure of the court to charge 
on the (juestion of damages, was pre.iudicial error. in view of the verdict, 
for tlie jury evidently could not hâve computed the damages on the 
proper theory. 

|lvd. Note. — l'or otber cases, see Apr)en) and lOrror, Cent. Dig. § 4229; 
Dec. Dig. ©=ol007; Triai, Cent. Dig. § 475.] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; Cliarles P. Orr, Judge. 

Action by the New York & Philadelphia Coal & Coke Company 
against the Meyersdale Cole Company. There was judgment for part 
of the reUef claimed, and plaintiff brings error. Reversed and re- 
manded. 

Henry W. Hardon, of New York City (Reed, Smith, Shaw & Beal, 
of Pittsburgh, Pa., of counsel), for plaintiff in error. 

Roger Knox, of Pittsburgh, Pa., and Sterling, Higbee & Matthews, 
of Uniontown, Pa. (E. C. Higbee, of Uniontown, Pa., of coun.sel), for 
défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. When this controversy was hère 
before (217 Fed. 747, 133 C. C. A. 441), we held that the case should 
hâve gone to the jury on the question whether Hoblitzell, who had 
carried on the correspondence for the Meyersdale Coal Company, was 
authorized to bind his company by such a contract as had been sued 
upon. We also said : 

"As we read the letters, they show a complète meeting of minds upon ail 
ternis of the contract, and we regard the signing of the suggested form 
merely as a désirable cotivénience and not as a condition précèdent." 

[1 ] At that time we had no occasion to take spécial notice of the let- 
ter dated August 13, but we may say now that we think it entitled to 
considération as a part of the contract. It was therefore properly 
received in évidence, but we think its meaning should not hâve been 
submitted to the jury. In connection with the other writings, the trial 
judge should hâve construed it, especially the following sentence, which 
has given rise to the only important question now before us : 

®=>For other cases aee same toplc & KbY-NUMBER In an Key-Numbered Digests & Indexes 
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"Tou Tinderstand tMt we wlsh the monthly shlpment spread over each 
month, and by that we mean not to shlp any large amount on one day and 
then not ship any more for a long time." 

[2] The bearing of this sentence upon the measure of damages is 
obvious. If it is not part of the contract, the parties agreed upon the 
delivery of 2,500 tons "monthly," and such an obligation would be 
fulfilled by delivery on the last day of the month. As no coal was 
ever delivered, the measure of damages would be the difiference be- 
tween the contract price and the market price at the end of each month. 
Since, however, the letter justifies the conclusion that the parties in- 
tended, and contracted with sufficient clearness, that deliveries should 
be spread over each month, the best measure available for a com- 
plète failure to deliver would be the average price during the month. 

[3] The verdict necessarily implies that Hoblitzell had authority to 
make the contract, but it does not inform us what construction the 
jury placed upon the letter. They may hâve disregarded it, or they 
may hâve accepted it as controlling ; but in either event we think the 
error in submitting the matter to them needs no further considération — 
the reason being that from no aspect can the verdict be justified. In 
brief, the situation was this : If believed, the uncontradicted évidence 
on the one side and the other established that, if a contract existed at 
ail, the New York Company had suffered damage amounting on its 
theory to about |6,000, exclusive of interest, and amounting, even on 
the defendant's theory, to more than $4,000, exclusive of interest. 
The verdict, however, is for $2,671.50, and for this sum there is no 
évidence wbatever. No doubt the verdict was reached by what is 
known as a "compromise" ; but none the less it is for a wholly arbi- 
trary sum, and does a manifest injustice that should be remedied. We 
are not criticizing such verdicts as a class ; of ten they are right enough 
on the whole, although it might not be easy to support them by a 
syllogism, and sometimes they are a practical necessity. We are con- 
cerned simply with this particular verdict in this particular case, and 
we cannot avoid the conclusion that it could, and we also think it 
should, hâve been prevented by proper instructions. The court should 
hâve construed the letter, and should hâve told the jury distinctly 
that, if the plaintifï was entitled to recover at ail (and this is a hazard 
that will hâve to be faced before another jury), the verdict should be 
for the différence between the contract price and the average price 
during each month; that, while the évidence upon the subject was not 
wholly in harmony, the market ranged between the maximum and 
minimum sums testified to by the witnesses; and therefore that the 
verdict must be within this range. Such an instruction was not given,, 
and for this and the other error we think the judgment must be re- 
versed. The situation was as definite as if the plaintiff had sued on: 
a bond for $1,000, and the défendant had denied the bond, and (as an 
alternative défense) had proved a payment of $500. In that event,. 
a verdict for the plaintiff in less than $500 would be plairily arbitrary,, 
and could not be justified on the ground that the jury might hâve 
found for the défendant. The plaintiff, if entitled to anything, wrould 
be entitled to his légal right, and could not be justly put off with a. 
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mère gratiùty. We regret to coma to this conclusion, for in nearly 
every respect vve hâve found nothing that needs correction. This mat- 
ter, however, is vital, for the resuit has been a wrong to the plain- 
tiff, and we feel bound to correct it. 

The judgment is reversed, and a new trial is awarded. 



In re AMBROSE MATTHEWS & CO. 

(Circuit Court of Appeals, Thlrd Circuit. October 25, 1916.) 

No. 21.S3. 

1. Bankeuptcy <S=»G0 — AcTs of Bankruptcy — AssiGNiiEXT FOE Benefit of 

Cbeditoks. 

A corporation exeeuted an Instrument appolntlng two persons as agents, 
attorneys, and trustées for the corporation, its stockholders and directors, 
for the purpose of wlnding up Its affairs, and emiMwered them to coUect 
outstanding accounts, pay debts, prosecute and défend suits, convey and 
dispose of property, and after payment of debts divlde the assets aniong 
the stockholders, and to prépare the necessary papers for the dissolution 
of the corporation after the settlement of its accounts, and in gênerai 
terms sought to confer upon them ail the powers and liabilltles of a board 
of directors in wlnding up the corporatlon's affairs. It contalned no 
words of conveyance, asslgnment, or transfer, and no inteut to confer title 
upon the trustées appeared. Held that, as there was no asslgnment by 
the instrument, it was not a gênerai asslgnment for the benefit of cred- 
itors, wlthin the Bankruptcy Act, or state statutes, coustitutlng an act 
of bEJikruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80 ; Dec. Dig. 

<g=eo.] 

2. Bankeuptct (S=»81(4) — Pétition— Grottnds of Bankeuptct. 

Where the pétition of ereditors alleged that a corporation was Insol- 
vent, and had committed an act of bankruptcy by conveylng to trustées 
ail of Its property, empowering them to collect outstanding accounts, pay 
debts, and wlnd up its affairs, the petitioning ereditors cannot, on the 
ground that the instrument constituted a conveyance of corporate prop- 
erty to Injure, delay, or defraud ereditors, complaln that their pétition 
was denled. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §g 59, 118 ; Dec. 
Dig. <g=»81(4).] 

In Error to the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

In the matter of Ambrose Matthews & Co., an alleged bankrupt. 
From a decree dismissing their pétition in bankruptcy (229 Fed. 309), 
the petitioning ereditors appeal. Affirmed. 

Irving W. Teeple, of Newark, N. J. (Howard A. Sperry, of New 
York City, of counsel), for appellants. 

Charles R. Snyder, of Atlantic Highlands, N. J. (S. C. Sugarman, 
■of New York City, of counsel), for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. [ 1 ] This is an appeal by the peti- 
tioning ereditors from a decree dismissing their pétition in bankruptcy. 

^essT'or other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The reasons of the district judge will be found in 229 Fed. 309; and 
we agrée with so much of his opinion as upholds the^ view that the writ- 
irtg in question is riot an assignment for the benefit of creditors, ei- 
ther under the fédéral law or the law of New Jersey. The instrument 
in full is as. follows : 

"We, the undei'slgned, shareholders and directors of the Ainbrose Miittliews 
& Company (body eorporate), do hereby nominate, constitute and appoint Mary 
Wooster Sutton, of Red Bank, N. J., and Charles R. Snyder, of Atlantic High- 
lands, N. J., agents, attorneys and trustées for us and said company for the 
purpose of winding up the affalrs of the said corporation, and to hâve full 
power and authorlty as follows, hereby ratlfylng and conflrming ail our sakl 
agents and trustées do In the premises, vlz. : 

"1. To collect ail outstanding aecounts aijd debts due or growing due to said 
corporation and to pay and settle ail indebtedness of said corporation, using 
where necessary thelr best judgœent in compromising both bills receivable 
and bills payable, and to give acquittance therefor. 

"2. To proseeute and défend suits by or agalnst the corporation to enable 
the trustées aforesaid to settle and close its affairs, and to convey and dispose 
of its property, and to divlde Its moneys and other property among the stock- 
holders after payment of its debts and liabillties. 

"3. To open a bank aecount in the First National Bank of Red Bank, N. J., 
in the name of Ambrose Matthews & Ce, Mary Wooster Sutton and Charles 
B. Snyder, Trustées. 

"4. To ascertain the assets and liabillties of said corporation by any lawful 
means said trustées shall deem best sulted to obtain a just estimate of saine, 
whether by appraisal, by the coriwration books, or by any other method they 
may elect. 

"5. To prépare the necessary papers for dissolving said corporation im- 
mediately after the corporation aecounts are settled and the record thereof 
is delivered to the directors by said trustées, whlch dissolution papers ail the 
stockholders of record, viz., Ambrose Matthews, Philip Rosenblum, and Bendet 
Rosenblum, hereby agrée to sign and formally exécute whenever the papers for 
so doing are presented to said directors and stockholders for their signatures. 

"6. To fulfiU the contract made between tlie corporation and one John Fox, 
or to make such settlement with said Fox as he and said trustées or attor- 
neys may agrée upon. 

"7. To hâve and exercise ail the power and liabillties which would devolve 
upon said corporatlon's board of directors as trustées for dissolution of said 
corporation for the winding up of the eorporate business of said company. 

"8. Aud it is further stipulated, understood and agreed that said agents, 
attorneys aud trustées shall receive for their services a reasonable fee as 
compensation and also tlie costs and expenses of the administration of their 
trust, to be pald to said trustées tirst out of the assets of said corporation. 

"In witness whereof the said stockholders and directors of said couipany 
(body eorporate) bave hereunto set their hands and seals this thlrd day of 
April, A. D. 1014. 

"Ambrose Matthews, Director, [I^ S.l 

"Philip Rosenblum, Director. [L. S.] 

"Bendet Rosenblum, Director. [L. S.] 

"Ambrose Matthew.s & Go., 

"By Ambrose Matthews, Président. [L. S.] 

"Philip Rosenblum, Secretary. [L. S.] 

r Ambrose Matthews. [L. S.] 

"Stockholders J Bendet Rosenblum. [L. S.| 

[ Philip Rosenblum. LL. S.]" 

[2] With regard to the other contention on behalf of the appellànts 
—that the foregoing instrument conveyed or transferred thé bankrupt's 
property with intent to injure, delay, or defraud its creditors — it is 
only necessary to say that no such charge is made by the pétition, as 
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■will appear by the following paragraph, in which the act of bankruptcy 
complained of is described: 

"And yovir petitioner further represents that the sald Ambrbse Matthews 
& Company Is insolvent and that vithin four months next preeeding the date 
of this pétition, the said Ambrose Matthews & Company commltted an act of 
bankruptcy in that It did heretofore to wit, on the third day of April, 1914, 
convey and dellver to Mary Wooster Suttoii, of Red Bank, N. J., and Charles 
E. Snyder, of Atlantic Hlghlands, N. J., ail the property and effects of said 
corporation, and appointlng them trustées for the said eompany to collect 
the outstanding accounts and to exercise ail the power of the board of directors 
of the said corporation and to wind up its afCairs and to dlvide assets among 
the creditors." 

Finding no error, the decree is affirmed at the costs of the appel- 
lants. 



SALAZAR V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. October 13, 1916.) 

No. 40-1.3. 

OKIMINAL LaW lg=3ll84— APPEAL— IIODIFICATION OF SeKTENCE. 

In a proseeiition under Act Cong. Julv 2.'',. 1892, c. 234, 27 Stat. 260 
(Conip. St. 191.S, § 4140), as amended by Act Jan. 30, 1897, c. 109, 29 Stat. 
506 (Comp. St. 1913, § 4137). fixing as the maximum penalty for selling 
llquor to Indian wards of the l'nited States imprisonment for not more 
than two years and a fine not exceeding $300, a sentence M'hich imposed 
a fine of $500 and imprisonment for six months need not be reversed 
and remanded by the Circuit Court of Appeals, but the sentence niay be 
modified, so as to strike eut the excessive fine, and the judgnient be 
affirmed. 

[Ed. Note.— Eor other cases, see Criminal Law, Cent. Dig. §§ 3199, 3200 ; 
Dec. Dig. <â=3ll84.] 

In Error to the District Court of the United States for the District 
of New Mexico. 

Juan J. Salazar was convicted of selling intoxicating liquor to an 
Indian who was a ward of the United States, in violation of Act July 
23, 1892, as amended by Act Jan. 30, 1897, and he brings error. Mod- 
ified and affirmed. 

C. C. Catron, of Santa Fé, N. M., for plaintifï in error. 
Summers Burkhart, U. S. Atty., of Albuquerque, N. M. 

Before SANBORN and CARLAND, Circuit Judges, and VAN 
VALKENBURGH, District Judge. 

VAN VALKENBURGH, District Judge. The plaintiiï in error was 
convicted of selling intoxicating liquor to an Indian who was a ward of 
the United States under the charge of an Indian superintendent or 
agent. The prosecution was brought under the act of Congress of July 
23, 1892 (27 Statutes at Large, 260), as amended by the act of January 
30, 1897 (29 Statutes at Large, 506). Morgan v. Ward et al., 224 Fed. 
698, 140 C. C. A. 238; United States v. Wright, 229 U. S. 230, 231, 
33 Sup. Ct. 630, 57 L. Ed. 1160. Under thèse statutes the maximum 
penalty for the offense charged is imprisonment for not tnore than 

•feL JF cr othèr cases see same toplc & KEY-NDMBER In ail Key-Numtered Dlgests & Indexes 



542 236 FBPBBALiRBPOBTBB 

two years and a fine of not more than $300. The minimum punishment 
is imprisonment for not less than 60 daya and a fine of nôt less than 
$100 for the first offense, and not less th?in $200 for each offense 
thereafter. It is further provîded that the person convîGted shall be 
committed imtil fine and costs are paid. The sentence in this case was 
imprisonment in the United States jàil, located at the New Mexico State 
penitentiary. at Santa Fé, N. M., for a period of six months, and a 
fine of $500 with costs. 

The only error urged in this court is that the punishment was ex- 
cessive, in that the fine imposed exceeds, by $200, the maximum pro- 
vided by law in such cases. It is contended on behalf of plaintifï in 
errof that the sentence is therefore void, of at thé very least thàt the 
case must be remanded to the District Court for resentence within 
the limits prescribed by statute. Under the decided cases the détermi- 
nation of the question presented is not attended with difficulty. Where 
a court has jurisdiction of the person and of the offense, the imposition 
of a sentence in excess of that which the law permits does not render 
void the légal or authorized portion of that sentence. United States 
V. Pridgeon, 153 U. S. 48, 62, 14 Sup. Ct. 746, 38 L. Ed. 631; In re 
Coy, 127 U. S. 731, 757, 8 Sup. Ct. 1263, 32 L. Ed. 274. 

"Where error Is dlscovered in the proceedings In a crlmlnal case properly 
presented to a Circuit Cîourt of Appeals for revlew, It is empowered to enter 
such judgment and to Impose such sentence as the law prescrlbes, or to re- 
verse the judgment, and direct the court below to take such further proceed- 
ings as the Justice of the case may requlre." Whltworth v. United States, 114 
Fed. 302 305, 52 C. C. A. 214, 217; Hanley v. United States, 123 Fed. 849, 
59 0. C. A. 153; Gardes v. United States, 87 Fed. 172, 30 0. C. A. 596; Haynes 
et al. V. United States, 101 Fed. 817, 42 C. C. A. 34; BaUew v. United States, 
160 U. S. 187, 16 Sup. CL 263, 40 L. Ed. 38a 

. In the case at bar the imprisonment imposed is well within the terms 
of the statute, and the fine alone is excessive. To correct the èrror 
it is necessary only to remit the excess, without othèrwisè disturbing 
either conviction or sentence. 

The judgment below will be modified, by redùçing the fine imposed 
from $500 to $300, and, with this modification, is affirmed. Upon the 
coming in of the mandate, the District Court is directed to enter judg- 
ment in conformity with this opinion. 



TUCKEK et al. v. UNITED STATES.» 

(Circuit Court of Appeals, Eighth Circuit October 6, 1916.) 

No. 4665. 

Indians <8=>38(5) — Intbodûcino Liquob into TEBBrroBT. 

In a prosecutlon for violatlng Act March 1, 1895, c. 145, | 8, 28 Stat 
697, by Introductog Into terrltory which fornierly was the Indian Terri- 
tory Intoxicatlng Uquor, a conviction cannot be supported on mère sus- 
picions circumstances indicating that défendant was c^gnizant pf the in- 
troduction of the liciuor by hls codefendant. ' 

[Ed. Note.— For other cases, see Indlans, Cent Dig, f 66; Dec. Dlg. 
«g=>38(5).] ' : 

«=3Fsr oUier cuw (M samc topic * KBY-NUMBBR in aU Ker-Numbared DlgeiU A I^dezM 
*Rehearlng denied Decembar U, U16. 
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In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Bert Tucker and Bob Terrell were convicted of violatlng Act March 
1, 1895, § 8, denouncing the ofi^ense of introducing intoxicating liqnor 
within Hmits of what was the Indian Territory before the admission 
of Oklahoma to statehood, and they bring error. Affirmed as to de- 
fendant Terrell, and reversed as to défendant Tucker. 

William Pfeiffer, of Oklahoma City, 0kl. (Pruiett & Sniggs, of 
Oklahoma City, 0kl., on the brief), for plaintifï in error Tucker. 

William S. Rogers, Sp. Asst. U. S. Atty., of Muskogee, Okl. (D. 
H. Linebaugh, U. S. Atty., and W. P. McGinnis, Sp. Asst. U. S. Atty., 
both of Muskogee, Okl., on the brief), for the United States. 

Before SANBORN, Circuit Judge, and TRIEBER and VAN 
VALKENBURGH, District Judges. 

PER CURIAM. The plaintiflfs in error, who will be referred to as 
défendants, were indicted for a violation of the provisions of section 
8 of the Act of March 1, 1895 (28 Stat. 693, 697), the charge being that 
they had unlawfully introduced liquor from without the state of Okla- 
homa into that portion of the county of Carter in the state of Okla- 
homa which was within the limits of the Indian Territory prior to the 
admission of the state of Oklahoma into the Union as one of the United 
States of America. 

Upon a trial to a jury both défendants were found guilty and sen- 
tenced to imprisonment, from which judgment this writ of error was 
prosecuted. The défendant Terrell did not file a brief, nor did he ap- 
pear by counsel at this hearing. In view of the fact that his liberty is 
at stake, we hâve carefuUy examined the record and find no prejudicial 
error, which would warrant a reversai. 

The défendant Tucker at the close of the évidence asked the court 
for a peremptory instruction to acquit, which was denied, properly ex- 
cepted to, and assigned as error in the assignment of errors. 

As the gist of the offense is the introduction of liquor from another 
state, the court erred in refusing to direct a verdict of not guilty. 
There is no évidence whatever to show that this défendant had any 
connection whatever with the introduction of the liquor from the 
state of Texas. There are some suspicions circumstances which indi- 
cate that he knew of the introduction of the liquor by his codefendant 
Terrell, but when a man's liberty is involved it requires more than a 
mère suspicion. The material allégations must be proved beyond a 
reasonable doubt. The évidence whoUy fails to do that, and there- 
fore it was error to refuse his request to direct the jury to return a ver- 
dict of not guilty. 

The judgnent as to the défendant Terrell îs affirmed, and as to the 
défendant Tucker reversed, with directions to grant a new trial. 
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TAGGAET v. BREMNER et al. 

(Circuit Court of Appeals, Seventh Circuit. July 6, 1910.) 

No. 2306. 

Patents <S='285 — Suit for Infbingement — Joindeb or Défendants — Dis- 
crétion OF Court. 

It was wlthin tlie discrétion of a District Court under equity rule 26 
(198 Fed. XXV, 115 C. C. A. xxv) to dlsmiss, except as to one défendant, a 
bill against several liundred dentists, charglng each separatel,y witli in- 
fringement of one or more of four patents, wliere no joint infringement 
was alleged. 

[Ed. Note. — For otlier cases, see Patents, Cent. Dig. § 445; Dec. Dig. 
<S=>2S5.] 

Appeal f rom the District Court of the United States for the Eastern 
Division of the Northern District of IlHnois. 

Suit in equity by William H. Taggart against M. D. K. Bremner 
and others. From an order dismissing the bill, except as to one de- 
fendant, complainant appeals. Affirrned. 

The bill in this case sets up the ovvnershlp of complainant, as patentée, of 
four patents, viz., patent No. 865,823, granted September 10, i907, for appara- 
tus for mailing molds for the casting bf dental flllings and the llke ; patent 
No. 872,ÔT'8, granted December 3, 1907, for method for nmkirig molds for 
dental inlays and the like; patent No. 988,579, granted February 7, 1911, 
for making dental Inlay filllngs and the like ; and patent No. 983,580, granted 
February 7, 1911, for apparatus for making castings. It charges "certain indi- 
viduals by name, and several hundred others, members of a dentists' mutual 
protective alliance, an organlzation of dentists and others formed to protéct 
each other against complainant — some 'ïesidents and others noilresldents of 
the Northerfi district of Illinois, whosp; names are in said proceedings after- 
vvards set ont — with infringement of some one or more clalms of one or more 
of said patents, in the following language: 

"Your orator further shows that each of the contrlbutors to said fund ia 
an Infrliiger of your orator's patents, this charge belng based, flrst, upon the 
fact that from widespread investigation your orator is convinced that ail den- 
tists not llcensed under said patents are infringing them, and, second, upon 
the fact that contributions to such f und are whoUy useless and of no Personal 
benefit to the contributbr, unless he Is infringing. Your orator further shows 
that the infringement of ail dentists is of the following charaeter, tbwit: 

"Ail dentists make the pattern for casting the Inlay as set forth in;patent No. 
872,978, in identically the same way. They ail make the mol(}s in the same 
way, excepting that in many cases the investment is not placed about the 
pattern in two layers. Therefore your Orator says that ail unllcenseà den- 
tists infringe clalms 1, 2, 3, 4, 8, 9, 10, 11, and 12 of said patent No. 872,978, 
while a considérable percentage infringe the remaining clalms thereof. In 
making the mold ail dentists employ a flask cover and sprue-former gener- 
ally like those of patent 865,823. In somè cases the sprue-former is not re- 
movable from the covèr, but in nearly ail cases it is. AU dentists, therefore, 
infringe clalms 1, 3, and 7 of patent No. 865,823, and nearly ail demtists in- 
fringe claims 1, 2, 3, 4, 7, and 9 of said patent, while a relatiyely email niim- 
ber infringe the remaining fflffms thereof. The mold when cpmplete is iden- 
tical wlth that sfiown and claimed in patent 983,580 in ail cases, and, àll dçu- 
tists, therefore, infringe clàims 13 to 17, Inicllislve, of teàld patent AH dentists 
employ the mold when made for casting dental inlay flllings which are cast 
entire from molten métal, and when complète are throughout of the same 
composition, and ail dentists infringe claims 4 to 13, inclusive, of patent 
983,579, covering broadly the method of making flllings, which conslsts in 

^=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe* 
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casting them entiie f rom molton métal and the complète inlay fllling, and also 
claiins 17 and 18 of patent 983,580, covering broadly the apparatus used. 

"The principal différence between the infringing acts of the varions den- 
tists lies in variations of procédure for forcing the molten métal into the 
mold when complète. The several methods commonly employed for this 
purpose divide the dentists into a relatively small number of classes, some of 
whom infringe more extensively than others. There is a relatively sraall 
proportion of dentists who employ centrifugal force for causlng the métal to 
enter the mold cavity. It is not charged that thèse dentists infringe other 
clainis than thèse hereinbefore specifled. It is, however, far more common to 
employ some form of gaseous pressure for forcing the molten métal into the 
mold cavity, and ail the dentists who use such pressure infringe. In addition 
to the claims hereinbefore specified, clalms 1 and 2 of patent 983.579. 

"A considérable percentage of those who use gaseous pressure use what are 
known as 'suetion' machines, the gaseous pressure used being that of the 
atmosphère, which is brought into opération by exhausting the air from 
the interior of the mold by suetion applied from helow. The use of such 
machines is not charged to infringe any further claims than those hereinabove 
enunierated. The majority of dentists, however. employ one of several forms 
of pressure devices in which gas-pressure above that of the atmosphère is 
iipplied to the top of the mold. This gas pressure is secured in some cases 
by substantially the means shown in your orator's machine patent No. 
983,580. and, in others, by applying to the top of the mold a pad of wet as- 
bestos. wet clay, or clay moistened with glycérine, the heat of the molten 
métal generatlng vapor which produces the desired pressure. AU of thèse 
pressure machines or devices wiien used, in addition to the claims herein- 
above enumerated, infringe claim 3 of patent 983,579, and claims 19 and 20 
of patent 983,580. A relatively small number of dentists infringe one or an- 
other of the remaining claims of your orator's machine patent 983,580." 

The bill allèges, further, that ail four of said patents were sustained by 
the trial court in the Northern district of Illinois, in Taggart v. Moll, case 
No. 30,850 (no opinion filed). It further allèges that by reason of the great 
number of infringements it would be physically impossible to bring and try 
infringement suits against each infringer separately before the patents would 
expire; that the cost of individual suits would be practically prohibitive; 
that complainant's prima facle case was presented in the Moll Case within 15 
minutes' time ; that the inf ringers can be readily divided into a small number 
of groups. which can be considered together much more easily than if the 
suits were tried separately, and that, unless the suits can be Consolidated, 
complaiuant cannot obtain justice ; that défendants, by forming said alli- 
ance, interfère with the maklng of settlements, because the several défend- 
ants were thereby led ta believe that the claims could be defeated or the in- 
fringement negatived. The bill therefore asks to be allowed to combine de- 
fendants in one suit. 

The answers deny valldity and infringement, charge that the Moll suit was 
not well conducted, set out that patent No. 872,978, for the process of maklng 
patterns and molds, etc., was held Invalid by the Court of Appeals for the 
District of ColumWa, February 25, 1912, in the case of Boynton v. Taggart, 
40 -4.pp. D. C. 82, deny that any of the persons constituting the Dental Mutual 
Pi-otective Alliance is au infringer. and deny that ail dentists are infringers 
of any of the claims of patents Nos. 872,978, 865,823, 983,580, or 983,579. 
The answers also deny ail knowledge of the method of forcing the métal into 
tlie mold cavity, and aver that the bill is multifarlous, since the bill sets up 
no joint use of the patents in suit, nor concert of action between the several 
défendants with regard to the patents, and no conspiracy between them. The 
answers further set up the pendency of eight suits upon said patents in said 
District Court, and claim that said patents are null and void because of 
reasons there statcd, including public use, abandonment, licenses, etc., etc. 

The District Court issued a preliminary injunction, subject to certain ex- 
ceptions. Thereafter, the cause coniing on to be heard before another judge 
upon the objection pleaded in the answer, viz., that there was a misjoinder ot 
parties défendant and of separate and independent causes of action, the 

236 F.— 35 
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court ordered the Mil to be dlsmlssed as being multlfarlous for the reasons 
stated, at complalnant's cost as to ail parties save one. The decree further 
flnds that the "plaintifl and, the court éonsentlng, the followlng named défend- 
ants, to wit, M. D. K. Bremner, T. B. S. Wallace, J. C. Macktnson, J. J. 
Blng, M. A. CaslU, W. F. Stone, D. G. Marks, D. S. Johnson, Henry Baum- 
garth, B. W. Applegate, Geo. O. Brady, E. I*. Heyne, and 0. L. Lind, elect to 
waive their privilège to be dlsmissed from thls suit under the order of the 
court herein, consenting that the several separate causes of action agalnst 
tkem stated and set forth in the bill of complaint herein may be consoUdated 
and trled in the above-entitled suit upon the answers and other proceedings 
and pleadlngs heretofore flled and had in sald suit" Exceptions were duly 
taken, and this appeal perfected. 

The errors asslgned are that the court erred (1) in dlsmlsslng the bill of 
complaint as to the défendants designated In sald order ; (2) In dlssolving and 
discontinuing, as to certain défendants, the Injunction whlch had theretofore 
been granted against those défendants; and (3) In denying the perpétuai 
injunction as prayed In the bill. 

Russell Wiles, of Chicago, 111., for appellant. 

Lynn A. Williams, Robert M. See, and Charles C. Linthicum, ail of 
Chicago, 111., for appellee. 

Before KOHLSAAT and MACK, Circuit Judges, and ANDER- 
SON, District Judge. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
The subject-matter o£ the présent suit is one within the jurisdiction of 
the fédéral courts and subject to the provisions of fédéral equity rule 
26 (198 Fed. xxv, 115 C. C. A. xxv). By référence to the rule it ap- 
pears that the main object thereof is to promote the convenient ad- 
ministration of justice. "If it appear," the rule concludes, "that any 
such causes of action cannot be conveniently disposed of together, 
the court may order separate trials." We are therefore called upon 
to hold that the trial judge abused his discrétion in denying to appel- 
lant the right to join the whole dental profession in one suit. Whatever 
may hâve been the practice prior to the adoption of the rule, the lat- 
ter must and does control so far as it is applicable. 

The grounds upon which the appellant seeks to justify the joinder 
ef several hundred défendants, with varying défenses, in one bill, are 

(1) that the patents in suit hâve been sustained (Taggart v. Moll, suit 
No. 30,850) in the District Court from which this cause is appealed ; 

(2) that the issues affecting validity of the patents in suit are identical 
in the cases of ail the défendants and wouki require but little time in 
présentation; (3) that thèse, together with answers to interrogatories 
presented in accordance with equity rule 58 (198 Fed. xxxiv, 115 C. C. 
A. xxxiv) would make out a prima facie case of inf ringement ; (4) 
that défendants hâve banded together and contributed funds to defeat 
appellant's claim of inf ringement ; (5) that it will be physically im- 
possible for the court to try ail the cases where infringement is charged 
before the expiration of the patent; (6) that appellant is financially 
unable to undertake to try said causes separately; and (7) that un- 
less he can proceed to join the multitude of infringers in one suit he 
will not be able to obtain justice. 

Thèse matters were considered by the court. On the other hand, 
no attempt is made to claim joint infringement by the défendants, ap- 
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pellees herein. They are charged with being separate, independent 
tort-feasors, ail trespassing on the same property, but without any con- 
sort, confédération, or joint share in the proceeds. One of the pat- 
ents in suit has been defeated in another jurisdiction, where the 
patent for making patterns and molds as aforesaid was held invalid. 
While the issues affecting validity of the patents in suit are substan- 
tially identical with regard to each of the défendants, no défendant 
is charged with any particular infringenient for which such party is in 
said bill sought to be held; the défenses are concededly distinct, and 
some of the défendants are not even dentists, so that the gênerai 
charge that ail dentists infringe cannot apply to them. The mère 
joining in the Dental Mutual Protective Alliance and paying dues did 
not constitute the members of said alliance infringers. It may well be 
doubted whether the joining of thèse défendants, appellees, in one suit, 
would in any way expedite the hearing upon each of said alleged in- 
fringements. A complète record would be required in each. The fact 
that the profits and damages in each case, if successful, would be 
small, while a large expense would be incurred in each case, if tried 
separately, cannot be deemed controlling. There are and hâve been 
in the past many cases in like situation. 

Courts are instituted for the purpose of establishing rights. Once 
thèse are settled, the rest, it may be assumed, will follow. But the 
most startling resuit of appellant's proposed course would be the 
opening of the courts to a scheme for dragging a multitude of alleged 
infringers into threatened expensive litigation in a single proceeding, 
whereby settlements would be submitted to rather than endure the 
worry and costs of litigation. It is difficult to see how anything but 
confusion and injustice to the many could resuit. Having thèse mat- 
ters in mind, was it an unreasonable exercise of the discrétion conf erred 
upon the court by statute to order said bill to be dismissed, at appel- 
lant's costs, as to ail of the défendants save one? We think not. 

Thus giving to equity rule 26 (198 Fed. xxv, 115 C. C. A. xxv) the 
most libéral construction possible, we fail to find any abuse of the 
discrétion therein conferred upon the trial judge. We are of the opin- 
ion that the rule was adopted in the interest of simplified procédure, 
but that, as in the prior adjudications upon multifariousness, mis- 
joinder, and those of like nature, the application must dépend largely 
upon the circumstances of each particular case, and rest in the sound 
discrétion of the judge. 

We find no error in the action of the court upon any of the matters 
assigned for error. The decree of the District Court is therefore af- 
firmed. 
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STANDARD OPTICAL CO. v. COOK. 

(Circuit Court of Appeals, Seventh Circuit. June 19, .191C. 
Denled August 28, 1916.) 

No. 2353. 



Eeliearing 



Patents <S=»328 — Validitt and Infringbment — Shooting Geasses. 

Tlie Cook reissue patent, Ko. 13,231 (original No. 946„'596), for shooting 
glasses, conceding its validity, occupies a very narrow field, and, as so 
limited, hcld) not infringed. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of IlHnois. 

Suit in equity by Carroll Eugène Cook against the Standard Optical 
Company. Decree for complainant, and défendant appeals. Reversed. 

On January 18, 1910, appellee was grauted a patent, No. 946,596, for an 
improvement in shooting glasses. The spécification makes références to 
two former patents issued to him for shooting glasses, dated March 23, 1909, 
and October 12, 1909, respectively, and severally numbered 916,109 and 
936,987. The object of the invention of patent No. 946,596, It is said in the 
spécification, is "to provide an Irnproved hinge by virhlch the lenses ure eon- 
nected and also to combine vvith the said hinge a nose pièce of such a form 
that the lenses vrill be held in the proper position in front of the eyes." 
Two claims were allowed, which read as folio ws, viz.: 

"1. The combination with shooting glass lenses, of a nose pièce, a supporting 
post rising therefrom and arranged between the inner edges of the lenses, 
and hinged members mounted on the post and secured to the lenses, said 
hinged members being constructed with stops to limit the movement of the 
lenses toward each other. 

"2. The combination of a nose pièce, a post rising therefrom, a cross bar at 
the end of the said post, hinge members mounted on the ends of said cross 
bar and provided with projections adapted to impinge against said cross bar, 
and lenses carried by said hinge members." 

Thèse claims relate, it will be seen, to lenses mounted pivotally, each one 
at its inner end, to à Connecting cross bar mounted on the upper end of the 
supporting post rising from the nose pièce, the hinged members havlng stops 
or projections adapted to limit the movement of the lenses. Fig. 1 of the 
drawings, showing this arrangement, is as foUows, vîz. : 



y^,2 







@=3For other cases see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 



STANDARD OPTIOAL OO. V. OOOK 



549 




^^,é. 



Thèse claims, appellee insists, falled to présent hls whole invention as set 
out In the drawlngs and spécification. 

Flg. 4 seems to describe a devlee not covered by the sald claims, as do also 
Flgs. 5 and 6. Fig. 4 is as foUows, and sulilclently Illustrâtes the device 
dalmed to bave been oTerlooked: 

To remedy this defeet, as appellee al- 
lèges it to be, he flled hls application in 
the Patent Office for a reissue, stating 
that he "verily believes that the letters 
patent referred to in the before men- 
tio'ned pétition and spécification for re- 
Issme patent, and surrendered at the tlme 
of the flling thereof, are inoperative for 
the reason that the spécification thereof 
Is defective, and that such defeet consista 
particularly in the restriction of the 
scope of the invention by the spécifica- 
tion and In the claims of sald letters pat- 
ent to the employment therewith of stops 
to limit the movement of the lenses to- 
wards each other ; and déponent further 
says that the errors which render such 
patent 80 inoperative arose from Inad- 
vertence, and without any fraudaient or 
deceptive intention on the part of dé- 
ponent; that the foUowing is a true 
spécification of the errors which consti- 
tute such inadvertence, relled upon, viz. : The partlcular spécification of stops 
to limit the movement of the lenses towards each other as a necessary part 
of the combination which constitute his sald invention — and that such errors, 
so particularly specifled, arose as follows: Because your déponent was en- 
tlrely ignoi-ant of the patent laws and practice, and employed counsel who 
were not fully instructed as to the nature of the invention and its important 
uses; that yoiir déponent acted wholly under the advice of his said patent 
lawyers, and that he has but recently ascertained from others more experienc- 
ed that his patent was defective In the partlcular mentloned." No change in 
the spécification and drawings was raade. 

Original aprilication for letters patent No. 946,596, whereln the reissue was 
sought, contained three claims, which read as follows, viz. : 

"1. A connection for the lenses of shooting glasses comprising a bridge, 
a post rislng from the bridge, and means supported on the said post for se- 
curlng the lenses. 

"2. The combination with the lenses of shooting glasses, of hinge members 
secured to the sald lenses and a connection between the said hinge members 
arranged to limit the movement of the sald members. 

"3. ïhe combination of a nose pièce, a post rlsing therefrom, a cross bar 
fit the end of the said post, hinge members mounted on the ends of sald cross 
bar and provided with projections adapted to Impinge against said cross bar, 
and lenses carried by said hinge members." 

In response to rejection of claims 1 and 2 by the examiner, this appllcant 
canceled both of them, malnly on référence to Lançon patent (French) No. 
381,553. Clalm 1 was then rewritten, with two limitations, viz.: (1) The 
use of hlnged members mounted on the post carrying the nose pièce ; and (2) 
stoi>s in connection with the hlnged member adapted to llmlt the movement 
of the lenses toward each other — and then was allowed as clalm 1. After 
reconsideration, clalm 3, which was at flrst rejected by the examiner, was 
allowed as claim 2. 

The reissue was granted, numbered 13,231, on May 2, 1911, claims 1 and 2 
of patent No. 946,596 became claims 1 and 2 of the reissue, and claims 3, 4 and 
5 were added. Thèse latter read as follows, viz. : 

"3. The combination with shooting glass lenses of a nose pièce, a supporting 
post rising therefrom and arranged between the inner edges of th« lenses, 
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members movably mounted upon sald post, and means for seeuring said lenses 
carried by sald members. 

"4. In an eye proteetor, the comblnation of a nose pièce, a post rising there- 
from, and lens-carrying members pivotally mounted on sald post. 

"5. In an eye proteetor, the comblnation of a nose pièce, a post rlslng tliere- 
from, and lens-carrylng members pivotally mounted on said post so as to 
bring the opposite edges of the lenses closely adjacent to sald post" 
— and constitute the matters hère involved. 

The alleged infringing devlce Is constructed under patent to Brenneclce for 
goggles, dated November 24, 1914, and numbered 1,118,631, the four clalms of 
whieh read as follows, vlz. : 

"1. The comblnation with a pair of glasses of the class described, of a read- 
lly flexible connection supporting a nose-bow and which ylelds to bending and 
tvvistlng strains and retums the glasses to thelr normal relative positions. 

"2. The comblnation vplth a pair of glasses of the class described, and wlth 
the nose-bow for same, of a flexible connection jolning sald glasses and sup- 
porting sald nose-bow, said connection supporting said glasses in a deflnlte 
normal position and yet servlng to permit the relative angular movement of 
the glasses that a hinged connection for same would permit 

"3. The comblnation with a pair of lenses of the class described and the 
nose-bow for same, of a flexible connection extendlng uninterruptedly from 
lens to lens as a support for same and sald nose-bow, sald flexible connection 
having greater flexlbility than sald lenses. 

"4. The comblnation with a pair of lenses of the class described and the 
nose-bow for same, of a flexible connection on whieh sald nose-bow is mounted 
and which supports said lenses in a normal relative position to each other, 
said connection having greater flexlbility than sald lenses and permlttlng 
movement of each lens relative to the other lens In planes vertical to each 
other." 

Flg. 1, hère reproduced, will serve to illustrate the device. 




Appellant dénies both valldlty of the réissue and Infringement thereof. The 
District Court sustained the patent and the charge of Infringement and award- 
ed an accountlng. 

Appellant Introdueed In évidence Cook's prlor patents, Nos. 916,100, 936,987, 
946,596, Brennecke subséquent patent. No. 1,118,631, French prlor patent to 
Lançon, No. 381,5.53, and Wlenrlch's German patent, No. 135,062, of November 
30, 1901, and others, ail for eyeglasses. 

The asslgnment of errors goes to the action of the court In sustainlng the 
invention, upholdlng the validlty of the reissue and decreelng infringement. 

Florence King, of Chicago, 111., for appellant. 

Charles C. L,inthicum and Benjamin T. Roodhouse, both of Chicago, 
111., for appellee. 

Before BAKER, KOHLSAAT, and ALSCHULER, Circuit Judges. 
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KOHLSAAT, Circuit Judge (after stating the facts as above). 
While we deeni the validity of the reissue patent as being a close 
question under the statute and the authorities, by reason, among other 
matters, of the proceedings had in the Patent Office in connection with 
the canceh'ng of original claims 1 and 2 of patent No. 946,596, we 
do not consider it necessary, for the disposition of the questions hère 
presented, to décide that point. We assume, for the purposes of this 
proceeding, that the reissued patent is valid. 

The field in which the patentée was working was very narrow. The 
French patent to Lançon, published in 1908, showed the pintle rising 
from the nose pièce and having a vertical sliding movement upon the 
cross pièce for purposes of adjustment to the eyes, and also the 
revoluble movement of the cross pièce and lenses upon the pintle as a 
pivot. Wienrich, 1901, discloses glasses which may be folded, one 
lens upon the other, each being swung on a pivot indirectly Connecting 
it with its particular end of the nose pièce. Cook's patent, No. 936,987, 
shows glasses differing in no substantial respect from his patent upon 
which the reissue is based, and the reissue patent, except in the fact 
that in the former the boss rising from the nose pièce fits "between 
the lower ends of the hinges or the lower portions of the meeting edges 
of the lenses." "The bridge," says the patentée, "is thereby held in 
proper position to aid in supporting the lenses and to cushion the same 
on the wearer's nose," whereas in the latter the boss is prolonged up- 
wardly to form a vertical pintle upon which the sleeves of the hinges 
are pivoted, thus eUminating the pivot pin 8 Connecting the hinge mem- 
bers of that device, and making the lenses partially adjustable. The 
device of patent No. 946,596 makes provision for such adjustment to 
the eyes as may be obtained by hinged movement, said movement being 
perpendicular, or at right angles to the post. This latter is the subject- 
matter described in the reissue, appellee insisting that the claims of 
patent No. 946,596 were by mistake limited to the improved hinge, in- 
cluding stops to limit the movement of the lenses toward each other, 
but making no claim to means for holding the lenses in proper position 
in front of the eyes. 

It is apparent that claims 1 and 2 cover only the matters disclosed 
in figures 1, 2 and 3 of the patent No. 946,596 aforesaid. 

Assuming, as above stated, that appellee was entitled to the reissue 
claims, the most that can be said is that he has secured a monopoly to 
glasses which may be adjusted to the eyes in any manner which may 
be attained through lenses moving perpendicularly or at right angles 
to the pintle. On the other hand, appellant's device is capable of in- 
definite relative movement with respect to the eyes by reason of the 
résilient means for Connecting the lenses. The latter may be moved at 
right angles, or in any arc of a circle, or of an ellipse, or even angu- 
larly. It has no pintle, and no hinged movement. Its nose pièce is 
almost as flexible as that of the old rubber cover patent. No. 12,924. 
It has the same, if not a greater, presumption of validity arising from 
the grant as has the reissue patent, in that it was granted after, and 
presumably was distinguished from, Cook ; and instead of beiiig an im- 
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provement of the invention defined in the patent in suit, the Brennecke 
patent, in our judgment, was for an independent invention in the old 
common field. Kokomo Fence Machine Co. v. Kitselman, 189 U. S. 8, 
23 Sup. et. 521, 47 L. Ed. 689. 

Ail things in évidence considered, we are of the opinion that the 
decree of the District Court should be and it is reversed, with costs, with 
direction to vacate the decree and dismiss the bill for want of equity. 



Ex parte WINFIELD. 
(District Court, B. D. Virginia. October 19, 1916.) 

1. ARîfT AND Navt <S=>19 — Enlistment — Effect of. 

Eev. st. § 1117,1 déclares that no person under the âge of 21 years shall 
be enllsted or mustered Into the mllitary service of the United States 
wlthout the wrltten consent of hls parents or guardlans, provlded that 
such mlnor has parents or guardlans entltled to hls custody and control. 
Held, that a mlnor who enlists, mlsrepresenting hls âge, Is legally amen- 
able to mllitary jurisdlctlon, and bound to remain In the service unless 
hls parents or guardlans obtaln hls release; the statute beiug for the 
interest of parents and guardlans only. 

fEd. Note. — For other cases, see Army and Navy, Cent. Dlg. |S 45-50; 
Dec. Dlg. <S=>19.] 

2. Aemy and Navt <g=>19 — National Guabd — Enlistment Thebkjn — Appli- 

cabihty of Fedkbal Statute. 

A boy under 18 years of âge, by mlsrepresenting hls âge, enllsted in the 
National Guard for the District of Columbia, wlthout the consent of hls 
mother, who was hls only survlving parent and guardlan. Very shortly 
after hls enlistment the boy was mustered Into the service of the United 
States. Kev. St. § 1117, déclares that no person under the âge of 21 years 
shall be enllsted or mustered into the mllitary service of the United 
States wlthout the consent of hls parents or guardlans, while Act June 
3, 1916, c. 134, § 27, 39 Stat. 185, reduced the âge llmlt to 18 years. BeU, 
that thèse statutes apply only to the national mllitary forces regularly 
maintalned under the autliorlty of Congress, and there being no statutory 
! authorlty enabliug a parent to annul an enlistment in the National Giiard 
of the District of Columbia because of the chlld's misrepresentations of 
hls âge, the mother could not secure the release of her son, though by 
reason of hls enlistment In the National Guard he was temporarily mus- 
tered into the service of the United States, for at common law an en- 
listment by a mlnor under misrepresentations as to hls âge is not voldable 
by the miuor or hls parents. 

[Ed. Note. — For other cases, see Army and Navy, Cent Dig. Si 45-50; 
Dec. Dlg. ®=»19.] 

Habeas Corpus. In the matter of the pétition of Ida V. Winfield 
for a virit of habeas corpus to secure the release of Richard Andrew 
Winfield from military service. Pétition dismissed. 

Frédéric R. Whippler, of Washington, D. C, for petitioner. 
S. T. Ansell, Assistant Judge Advocate General, of Washington, D. 
C, for the United States. 

WADDILL, District Judge. The pétition for habeas corpus filed in 
this case by Ida V. Winfield sets forth that she is the mother of Richard 

«=>For other casM •«• aam* toplc & KEY-NUMBER In ail Ka]r-Numb«i«d Digesta & yn^a-ra. 

»Comp. St. 1913, I 1S8S. 



EX PARTE WINFIELD 553 

Andrew Winfield, who was born on the Ist day of August, 1898, and 
enlisted in Company G, Third Infantry, District of Columbia National 
Guard, on the 8th day of June, 1914; that at the time of his enlist- 
ment the minor's father was dead; that since his father's death he 
has lived with and been under her care, custody, and control ; that 
his enlistment in the National Guard of the District of Columbia, as 
aforesaid, was without her knowledge or consent, and that she never, 
in writing or otherwise, assented to his entering the military service 
of the District of Columbia, or of the United States, or to his remain- 
ing therein; that the National Guard of the District of Columbia, par- 
ticularly Company G of the Third Infantry, pursuant to the call of 
the Président, issued on the 18th day of June, 1916, was on the 19th 
day of June, 1916, mustered into the service of the United States; 
and that, at the time of the filing of the pétition, on the 15th day of 
July, 1916, the said Richard Andrew Winfield, and the company and 
régiment to which he belonged, were stationed at Ft. Myer, Va., and 
within the jurisdiction of this court ; and the pétition prayed for the 
release of the said Richard Andrew Winfield from the military serv- 
ice aforesaid. 

The facts in the case were conceded — that at the time of entering 
the National Guard of the District of Columbia the minor was under 
18 years of âge ; that at his enlistment he falsely represented himself 
to be over the âge of 18 years; that he was admitted to the service 
without the assent of his parents or guardian ; and that, at the time of 
the trial, on the 27th dav of July, 1916, he lacked a few days of be- 
ing 18. 

[1,2] The real question to be decided is whether the petitioner is 
entitled to the discharge of her son, under the provisions of section 
1117 of the Revised vStatutes, which reads as follows: 

"Sec. 1117. No person mider tlie îige of twenty-one years sliall lie enlisted or 
mustered liito tlu; iniîitiiry service of tlie TJnited States without the writteii 
consent of his parents or K'iardians: Provideiî, that such minor lias such par- 
ents or guardlans entitled to his custody and control." 

Under section 27 of an act approved June 3, 1916, entitled "An act 
for making further and more effectuai provision for the national dé- 
fense," etc., the âge limit for enlistment in the regular army was 
changed from 21 to 18 years. 

Confessedly, the minor hiinself is not entitled to a discharge, as 
the contract between himself and the District of Columbia for military 
.service is valid. In re Grimley, 137 U. S. 147, 150, 153, 11 Sup. Ct. 
54, 34 L. Ed. 636. And as against the petitioner, the mother of the 
minor, the contract is likewise binding, if good against him, in the 
absence of some statutory provision in her favor. At common law 
an enlistment was not voidable by either an infant or its parents or 
guardians. In re Morrissey, 137 U. S. 157, 159, U Sup. Ct. 57, 34 
L. Ed. 644, and cases cited. And hence the statute must be looked 
to, to ascertain whether relief thereunder is afforded. 

Section 1117, supra, was enacted in the interest of the parents, and 
the contract of enlistment, the parent not interfering, is valid as 
against the infant. He is not only a de facto, but a de jure, soldier, 
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amenable to military jurisdiction, and bound to remain in tlie serv- 
ice. What is the effect of the statute referred to, as respects the status 
of the minor in this case, in the service of the United States, by rea- 
son of his membership in the National Guard of the District of Colum- 
bia? Does it enable the mother to intervene in behalf of the son, in 
the absence of législative enactment affecting his relationship to the 
National Guard of the District of Columbia? The section referred 
to has référence to the national military forces raised and maintained 
by Congress, under its power to raise and support armies, and not 
to the National Guard, called as such, by the Président, into the service 
of the United States, for constitutional purposes. No provision will 
be found in the statutes relating to National Guard of the District of 
Columbia enabling the parent to annul a lawful enlistment entered 
into by a member of the National Guard ; and, in the absence of such 
statute, the court's conclusion is that the petitioner cannot avail her- 
self of the provision of the fédéral statute, section 1117, supra, al- 
though her son may be temporarily in the military service of the Unit- 
ed States. He is in such service by virtue of his enlistment as a mem- 
ber of the National Guard of the District of Columbia, and it is his 
eligibility in the last-named service that détermines his liability to be 
mustered into and retained in the military service of the United States. 
If he is lawfully an intégral part of the National Guard of the Dis- 
trict of Columbia, and such guard is lawfully called, as it was in the 
présent case, into the service of the United States, he is liable to serv- 
ice therein, and entitled to discharge therefrom, as respects matters 
inhering in the legality of his enlistment in such National Guard, when, 
and not until, the National Guard has been mustered out of the serv- 
ice of the United States. 

The pétition for writ of habeas corpus will be dismissed. 



THE CATALONIA. 
pistrlct Court, B. D. Virginia. September 28, 1916.) 

1 Skamen <g=>16 — Shipping Abticlks — Construction. 

Shipping articles for a voyage from the port of New York to a port In 
Chile and such other ports and places In any other part of the world as 
the master mlght direct, and back to New York, the final port of discharge 
in the United States, for a term not exceedlng 12 months, do not blnd 
seamen to take as many voyages from the United States as the master of 
the ship may wish to make to any place or places In the world, provided 
he return to New York, the finïii port of discharge, wlthin 12 months, but 
merely blnd the seamen to maki> one voyage to Cliile and to such other 
ports as the master on that voyage may direct, and where the master con- 
strued the articles as allowing him, on returning to the United States, 
to sélect as a port of discharge some port other than New York, it being 
understood that the term "port of dischaxge" covered a wide radius, the 
seamen are, on retum to a port of discharge In the United States, entitled 
to thelr wages. 

[Ed. Note.— For other cases, see Seamen, Cent. Dlg. §§ 56-66; Dec. Dlg. 

«=16.] 

CssFor otliw CMM M* uune topks * KET-NITH BHR In ail Key-Numbercd DlgesU & InduM 
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2. Seamen <g=37 — Shipping Articles — Construction. 

Shipping articles, belng prepared by a inaster, shouW be construed liber- 
ally in favor of seamen. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 19-24 ; Dec. DIg. 
<S=57.] 

In Admiralty. Libel by Eric Shafer and others against the steam- 
ship Catalonia. Decree for libelants. 

Bowden & Heard, of Norfolk, Va., for libelants. 
Thomas H. Willcox, of Norfolk, Va., for respondent. 

WADDILL, District Judge. [1] The conclusion of the court is 
that the shipping articles involved in this litigation contemplate a 
single voyage from New York, and back to a port of discharge in 
the United States, not to cover a longer period than 12 months ; that 
the language "from the port of New York to Iquique, Chile, and such 
other ports and places, in any other part of the world, as the master 
may direct, and back to New York, a final port of discharge in the 
United States, for a term of time not exceeding 12 calendar months," 
does not mean that the seamen kiund themselves to take as many 
, voyages from this country as the master of the ship might wish toi 
make to any place or places in the world, provided lie returned to 
Ntew York, a final port of discharge, within 12 calendar months. The 
words "such other ports or places in any part of the world" are used 
in connection with the spécifie trip contracted for; that is to say, 
that the master might make such journey in connection with the spé- 
cial voyage from New York to Iquique, and back to New York, a final 
port of discharge in the United States, or such trip or trips as 
might be made within the calendar year, before returning to a port 
in this country, and if the master chose, upon coming to this country, 
as a port of final discharge, to go to some other place than New York, 
namely, Norfolk, he would not be thereby relieved from liability for 
the seamen's wages, nor would they be deprived of their right of 
discharge. 

This view is borne out by the master's understanding of the end- 
ing of the voyage, as testified to by him. In answer to the question 
of whether he expected to discharge at New York, on entering upon 
the voyage, he said : 

"We never know where we are to discharge; we hâve a radius from New 
Orléans to Boston." 

This clearly shows that Norfolk was within the spirit and contem- 
plation of the undertaking, if not within the strict letter of the 
articles ; and if, during the period of 12 months, the ship came back 
to any port of this country within the radius as described by the mas- 
ter, and there finally discharged, the seamen became entitled to their 
wages. 

[2] The master's contention would make the articles too indefinite 
as to the extent of the voyage; and the same could be avoided for 
uncertainty and ambiguity, if such an interprétation should be placed 

^=9For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Clgests & Indexes 
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upon them. Sucli view might operate unfairly to the seamen, who 
belong to a class who are ever entitled to the considération of a court 
of admiralty; and, moreover, as between themselves and the master, 
the articles should be construed liberally in their favor, since the same 
were the prodiict of the master, and net of themselves. 

A decree will be entered on présentation, in favor of the libelants, 
with costs. 



McCUERY V. IIARTWELL BANK. 

(District Court, N. D. Georgia. October 31, 1010.) 

No. 21. 

1. IIsDRY <S=545 — UsuRious Rate of Interest— What Cokstitutes. 

Where a bank made loaiis at 8 per cent., the liij;hest légal rate of iu- 
terest, and theu deductert tlie amount of the interest iu advance at the 
time the loans were uiade, the transactions were usurlous. 

[FA. Note.— For othor cases, see Usury, Cent. Dig. § 98; Dec. Dig. 
<&=>45.] 

2. TJSURY ®=380 — MOIÎTCAGES — Validity. 

Where a debtor coiive.ved land to a bank to sei-ure eiuiinerated notes. 
the deed deelaring that upon paynient it should be nul! and void and would 
be canceled, the conveyance was a mortgage, and not a, deed, despite the 
provisions that the bank should cancel the instrument, and hence, though 
the notes seeured bore a usurious rate of interest, the lien of the mort- 
gage is not defeated under Park's Ann. Civ. Code Ga., § .3442, deelaring 
that ail titles to property niade as part of a usurious eontract or to évade 
the laws against usury are void. 

[Ed. Note. — For other cases, see Usury, Cent. Dig. §§ 158-160 ; Dec. Dig. 
«S=380.] 

In Equity. Suit by W. E. McCurry, as trustée in bankruptcy of 
the estate of E. B. Benson and P. E. Benson, bankrupts, doing busi- 
ness as E. B. Benson & Son, against the Hartwell Bank. Decree for 
défendant. 

Green & Michael and Horace M. Holden, ail of Athens, Ga., for 
trustée. 

J. H. & Parke Skelton, of Hartwell, Ga., and Cobb, Erwin & Rucker, 
of Athens, Ga., for défendant. 

NEWMAN, District Judge. The trustée in bankruptcy above named 
brings his pétition against the Hartwell Bank on the equity side of 
the District Court, and shows: That the Hartwell Bank, the défend- 
ant, is a banking corporation organized and existing under the laws of 
the state of Georgia, doing business in Hartwell, Hart county, in 
said district. That the firm of E. B. Benson, composed of E. B. 
Benson and Paul E. Benson, was adjudged bankrupt, and the said 
E. B. Benson and Paul E. Benson, individually, were adjudged bank- 
rupts, on the Ist day of Deceinber, 1915, and thereafter, on the 17th 
day of Deceinber, 1916, at the first meeting of creditors, the plaintiff 
herein was duly appointed and qualified as trustée in each of said es- 
tâtes. 

®=»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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A pétition was filed by said trustée against the Hartwell Bank, 
among other creditors, praying for leave to sell certain property free 
of liens. On this pétition and the answer of the Hartwell Bank the 
question is made as f ollows : On May 14, 1912, E. B. Benson, a mem- 
ber of the bankrupt firm, and one of the individual bankrupts, executed 
an instrument by which he conveyed to the Hartwell Bank certain 
real estate in the town of Hartwell described in the instrument, which, 
after the description of the real estate, has in it this clause : 

"The above real estatq hereby deeded by said E. B. Benson to the sald 
Hartwell Bank for the purpose of securing the payment of the foUowlng notes 
of the firm of E. B. Benson & Son, of even date with this deed, to wit: One for 
$2,000.00 due October 20, 1912, one for $2,000.00 due November 1, 1912, one 
for $2,500.00 due November 15, 1912, with interest froni maturlty at eight 
per cent, per annum. Also to secure any further indebtedness of sald B. B. 
Benson & Son or renewals of the notes hère mentioned. When thèse notes and 
the Indebtedness of the said bankrupts to the said Hartwell Bank shall hâve 
been fully paid then this deed shall be nuU and void and shall be canceled by 
the sald Hartwell Bank its heirs and asslgns. This deed made expressly for 
the purpose stated and none other." 

On the 19th of February, 1913, E. B. Benson executed another in- 
strument conveying to the Hartwell Bank real estate in the town of 
Hartwell, to secure a note for $3,.S00, subject to a prior conveyance 
to secure a debt of $5,000 to one McMullan, and provided that upon 
the payment of the note for $3,500 the deed was to be nuU and void, 
and was to be canceled by the said Hartwell Bank, and that the deed 
was given for the purpose of securing the note and none other, with 
the usual habendum and tenendum clauses. 

A third instrument was executed July 28, 1914, by E. B. Benson 
to the Hartwell Bank, which conveyed certain real estate also in the 
town of Hartwell, and contained this clause : 

"AU of the above lots deeded to the Hartwell Bank to further secure the 
payment of the notes of E. B. Benson & Son to the said bank. When the said 
E. B. Benson & Son shall hâve fully paid the said bank then this deed shall 
be nuU and void and shall be canceled it having been given for the purpose 
stated and none other." 

Conteraporaneously with the exécution of thèse instruments, the 
Hartwell Bank executed to E. B. Benson certain papers, one dated May 
14, 1912, as follows: 

"Know ail meu by thèse présents: That E. B. Benson has this day made a 
deed to the Hartwell Bank to the foUowing property, to secure payment of 
the notes of E. B. Benson & Son, herelnafter described, to wlt: In the town 
of Hartwell, Georgia. (1) The lot whereon P. E. Benson now résides as de- 
scribed in said deed containing one-third (%) acres. (2) One lot or tract of 
land adjoining the lot whereon Jas. Land now résides, fronting Howell street, 
containing four and '"/loo (4.40) acres as per deed. (3) One lot No. 4 south 
of and fronting Benson street adjoining L. L. Stapleton and D. O. Alford, 
containing two and a half (2%) acres as per deed. (4i) Lot B east of lot oc-, 
cupied by P. E. Benson, a part of E. B. Benson's résidence lands, containing 
one-third (%) acre, to secure the following notes as above stated: One for 
$2,000.00 due October 20, 1912, one for $2,000.00 due November 1, 1912, one 
for $2,500.00 due November 15, 1912, with interest from maturlty at 8 per 
cent, per annum. Upon payment of same sald deed to the Hartwell Bank wlll 
be nul! and void by terms of the deed, and said deed is to be canceled by the 
sald Hartwell Bank." 
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On February 19, 1913, the Hartwell Bank executed the following 
indorsement upon the above instrument : 

"E. B. Benson & Son having paid interest and renewed notes described 
within due same days of months but in this year, 1913, Instead of those withln 
taken up, the deed inade May 14, 1912, Is to secure the renewals, and upon 
payment of thèse new notes or renewals the deed referred to, for property 
described within is to be canceled." 

On February 19, 1913, this paper was executed by the bank: 

"Know au men by thèse présents: That E. B. Benson has this day made 
a deed to the Hartwell Bank, a second deed, the first and prier one having 
been made to P. S. McMuUan Jan. 4, 1911, to secure him in payment of a 
note for $5,000.00 from E. B. Benson to hlm, to the store lot now oceupied by 
E. B. Benson & Son 70x125 feet corner of Elbert and Howell streets, Hartwell, 
Qa.., as described in said deed to the Hartwell Bank securing said bank in 
the payment of note of B. B. Benson & Son of even date with this (Feb. 
19, 1913) due Dec, 1913, for $3,500.00 upon payment of which note the said 
deed to the Hartwell Bank is to be null and void and shall be canceled by said 
Bank. 

"In addition to said deed E. B. Benson & Son hâve placed with said bank 
notes as collatéral as per list attached amountlng to $1,511.94 ail of which 
shall be returned to said E. B. Benson & Son when thelr note as above shall 
hâve been fully paid," 

On July 28, 1914, the bank made the following paper to Benson: 

"This is to show that Enoch B. Benson has this day deeded to the Hart- 
well Bank nine lots Nos. 12, 13, 14, 15, 16, 22, 23, 24 and 27, being the ones 
deeded to him by Grâce Benson Teasley, also a two and i^/ioo (2.15) acre lot 
east of Cleveland avenue (In lieu of the 2% -acre lot No. 4 Benson St. land re- 
leased this day by said bank) to further secure payment of the notes of E. 
B. Benson & Son dated April 14, 1914, and any and ail renewals of same or 
other Indébtedness as stated in said deed by hlm to the said Hartwell bank 
of this date. It Is hereby agreed by the Hartwell Bank that upon payment 
of said indébtedness by E. B. Benson and Son their heirs or assigns, that 
said deed together with the others held by the said bank are to be vpld and 
shall bè canceled by said bank of record." 

AH the real estate mentioned in thèse instruments was in the posses- 
sion of E. B. Benson up to and at the time of the bankruptcy. 

[1] The first contention made by the trustée in bankruptcy in this 
case is that the contract between Benson and the bstnk was usurious. It 
seems that it is conceded that the bank, at the time thèse transactions oc- 
curred, charged 8 per cent, interest, and took it out in advance, at the 
time the loans were made and the notes given. This contention is 
baséd on the décision of the Suprême Court of Georgia in Loganville 
Baiiking Co. v. Forrester, 143 Ga. 302, 84 S. E. 961, I.. R. A. 191 5D, 
1195., It is there held that the receiving of interest in advance by a 
bank, at the highest légal rate of interest on a loan, whether it be a 
short or long term loan, is usurious, and a deed to land given to 
secure a pf omissory note for the loan is void on account of the usury. 
In the opiiiion of the court, by Judge Evans, the matter is thoroughly 
discussed and previous décisions of the court referred to. This, 
among other things, is said : 

"It has been stated, in the course ol the argument in several of the opin- 
ions of thjs court, that the taklng o£ interest in advance on short term loans 
In the usual and ordinary course of business is not usurious. Mackenzie t. 
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Flannery, 90 Ga. 591 [16 S. B. 710] ; Union Savings Bank v. Dottenhelm, 107 
Ga. 606, 614, 34 S. E. 217; McCall v. Herring, 116 Ga. 235, 243 [42 S. B. 
468]. On the other hand, it has been strongly intimated that tlie statutes re- 
specting interest and u.sury apply alike to short and long term loans. Howell 
V. Pennlngton, 118 Ga. 494 [45 S. E. 272]. But the observations in those cases 
are obiter dicta, and the proposition is res intégra in this state. Patton 
V. Bank of Lafayette, 124 Ga. 965 [53 S.. E. 664, 5 L. R. A. (N. S.) 592, 4 
Ann. Cas. 639]." 

In closing the opinion this is said: 

"To eonstitute usury it is essential that there be, at the time the contract 
is executed, an intent on the part of the lender to take or charge for the use 
of nioney a higher rate of Interest than that allowed by law. Bellerby v. 
Goodwyn, 112 Ga. 306 [37 S. E. 376]. If the intent be to take only légal in- 
terest, a slight and trlfllng excess, due to mlstake or inadvertence, wlll not 
taint the transaction with usury. Rushlng v. Willlngham, 105 Ga. 166 [31 S. 
E. 154]. But if the purpose be to take from the money advanced, at the 
time of the loan, the légal maximum rate of interest, the transaction is an 
usurious one, and a deed to land given to secure the debt is void by virtué 
of the statute (Civil Code 1910, § 3442) which déclares: 'AU titles to property 
made as a part of an usurious contract, or to évade the laws agalnst usury, 
are void.' Beach v. Lattner, 101 Ga. 357 [28 S. B. 110]." 

The rate of interest charged Benson by the bank was 8 per cent, 
and the highest rate allowed even by contract in writing in Georgia, 
and as conceded. That amount was reserved and taken out at the 
time the loan was made. 

Very clearly thèse transactions between Benson and the bank were 
usurious ; that is conceded by both parties. 

[2] We come then to the question, which is the real question in 
this case, as to whether thèse instruments were deeds conveying title to 
the bank, or should be held to hâve been merely mortgages creating a 
lien. 

Upon this subject the Suprême Court of Georgia décisions at dif- 
férent periods are not in entire accord. In the case of Frost v. Allen, 
57 Ga. 326, the instrument in question was held to be a mortgage, al- 
though it provided in terms that the title was conveyed and that if the 
debt was paid the party to whom the conveyance was made should 
reconvey by a quitclaim deed. Perhaps what was there decided would 
be better understood from the head note of the case, which is as fol- 
lows : 

"An instrument, after reciting that the makers were indebted to F. In 
an amount named, for vs'hich a note had been given, conveyed to hlm cer- 
tain personalty, specifying that it was intended that the title should pass. 
It provided further that, if the note was not paid when due, F. should take 
possession of said property, and, after advertlslng, sell it, and apply the 
proceeds to the debt; that, if the note was met at maturity, he should 
reconvey by quitclaim deed. Held, that the instrument was a mortgage, and 
might be foreclosed as such." 

In Pirkle v. Equitable Mortgage Ce, 99 Ga. 524, 28 S. E. 34, the 
court held as follows: 

"An Instrument purporting on its face to secure a descrlbed debt, thougli 
in the form of a deed to land, and itself deelaring that it was 'given under 
and by virtue of section [1969] of the Code of Georgia,' does not fall withln 
the provisions of that section unless there was a bond to reconvey the land 
upon payment of the debt. 
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"Where such an instrument eontains nothing to Indicate that thëre was no 
bond for a reconveyaiice, it will be presumed tliat such a bond was glven. 
If, however, the instrument recites that, upon payment of the debt thereby 
secured, 'this deed shall be caneeled and surrendered in accordance with the 
act of the General Assembly of Georgia, approved November 12, 1880' (Aets 
of 1889, p. 118), the presumption would be that tbere was no bond; but this 
presumption could be rebutted by proving that, in point of fact, a bond was 
given. 

"It not affirmatively appearing in the présent case that tliere was a bond to 
reconvey, and the presumption because of a récital in the alleged deed in 
the words above quoted being to the contrary, and the condition expressed 
in the recita} above indieated to the efCect that the instrument shall be 
vold on payment of the debt being équivalent to the defeasance clause usual- 
ly inserted in mortgages, the court erred in treating the instrament in question 
as a conveyance passing title and not a,s a mère mortgage, and consequently 
erred further in dismissing the plalntiff's pétition." 

Thèse cases both came before the Suprême Court of Georgia for 
review in Pitts v. Maier, 115 Ga. 281, 41 S. E. 570, and it was held: 

"An instrument, in ail respects in the form of a deed passing title, and 
executed for the purpose of securing the payment of a described debt, is not 
because containing the clause 'reconveyance of said propertj^ to be made upon 
fulfillment of ail the conditions of this instrument,' properly to be treated 
as a meré mortgage. In so far as the décisions of this court in Frost v. 
Allen, 57 Ga. 326, and l'irkle v. Mortgage Co., 99 Ga. 524 [28 S. B. 34], cbn- 
flict with what is hère laid down, they are, upon review thereof, overruled." 

In Scott V. Hughes, 124 Ga. 1000, 53 S- E. 453, the Suprême 
Court of Georgia made a décision, in an opinion by Judge Cobb, 
which is strongly relied upon by counsel for the bank. So much 
of that décision as is pertinent hère is shown by the first headnote, 
which is as follows: 

"A paper in the usual form of a warranty deed, but containing a clause 
providiug that, should the grantor pay to the grantee. a stated su ni of money 
by a given date, the instrument 'shall be void, otherwise in full force,' is a 
mortgage, and not a deed." 

Emphasis is given this case because of the importance said to 
be attached to' the use of the words "shall be null and void." It is 
urged that the use of thèse words in two of the papers given Ben- 
son by the bank and "void" in the other relieves them, as I under- 
stand the contention, of the eiïect that might be otherwise given the 
agreement to cancel. 

It is true that according to the doctrine of ail the cases decided 
by the Suprême Court of the state, especially Buckhalter v. Planters 
Loan & Savings Banks, 100 Ga. 428, 28 S. E. 236, and Pitts v. Maier, 
supra, while the title is conveyed by the instrument, or ' while the 
instrument has that effect, of placing the title in the grantee, a re- 
conveyance of the property by deed from the vendee in the instru- 
ment, or compHance with section 2774 of the Code of 1910 (§ 3309 
Park's Code), is necessary. The section of the Code just ref erred to 
(3309, Park's Code) is as follows : 

"In ail cases where property is conveyed to secure a debt, the surrender and 
cancellation of such deed in the same manner that mortgages are now can- 
eeled, on payment of such debt to any person legally authorized to receive the 
same, shall operate to reconvey the title of said property to the grantor, his 
heirs, executors, administrators, or assigns, and such canCellation may be en- 
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tered of record by the clerk of the superior court In the same manner that 
cancellations of mortgages are now entered." 

Compliance with this section, as stated, will hâve the same légal 
effect as a reconveyance of the property. 

It having been declared in thèse deeds from Benson to the bank 
that upon payment of the debt "this deed shall be nuU and void," this 
made the instrument simply a mortgage, so that upon the payment 
of the debt in full ail rights of the Hartwell Bank in and to the prop- 
erty would be extinguished, without further action as between the 
parties. And that "cancellation" would only be what would be 
necessary in case of a mortgage to hâve it properly canceled on the 
records, makes it a very interesting question and probably a some- 
what doubtful one, considering ail of the décisions of the Suprême 
Court of the state. 

There is a décision by the Georgia Court of Appeals (Owens v. 
Bridges, 13 Ga. App. 419, 79 S. E. 225), simply a headnote décision, 
the first headnote of which is as follows : 

"A paper stipuîatiiig that tlie maker conveys certain descrlbed personalty to 
secure a debt, and that upon payment of the debt the creditor will reconvey 
the property to the debtor, is a bill of sale to secui'e a debt, and not a mort- 
gage. The stipulation for a reconveyance of the iiroperty is not a defeas- 
ance clause, such as a provision that the instrument would be void upon pay- 
ment of the debt. Upon payment of the debt a reconveyance can be com- 
pelled, but until this is done the instrument remains operative as a bill of 
sale, even though the debt Is paid." 

As will be seen, it is held that "the stipulation for a reconveyance 
of property is not a defeasance clause, such as a provision that the 
instrument would be void upon the payment of the debt." In the 
instruments now before the court we hâve the language that the in- 
struments "shall be null and void" upon the payment of the debt 
in full, and that the instrument "shall be canceled." 

My conclusion, after a thorough examination and considération of 
the authorities, is that a provision that the payment of the debt 
shall render the instrument "null and void" ends the matter so far 
as the question now before the court is concerned. The additional 
requirement for the cancellation of the instrument would be no more 
than might be inserted in an ordinary mortgage without changing 
its character. That is to say, wliere a paper is clearly a mortgage 
and is to be rendered null and void by the payment of the debt, 
the adding of words providing for its cancellation would be no more 
than would be necessary to relieve it from its effects against the 
mortgagor on the records of the county. 

The further language used in this paper, although it is called a 
deed, that it is "made expressly for the purpose stated and none 
other," viz., to secure Benson's debt to the bank, adds strength to the 
view that this paper was simply intended to create a lien on the 
property and no more. 

My conclusion is that thèse papers from Benson to the bank are 
mortgages in légal effect, and create only a lien on the property in 
favor of the bank, and not a conveyance of title. 

Having this view of the matter, it becomes unnecessary to con- 
236 r.— 36 
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sider the further contention made hère by the bank. It îs urged thatj 
even if the papers made by Benson to the bank be considered as 
conveyances of title, the act of the Législature of Georgia of August 
18, 1916, passed before this case is determined, would relieve the 
transaction of its usurious effect under the law in existence when 
the contracts were made. This récent act of the Législature repeals 
what was known as section 2892, Code of 1910 (section 3442, Park's 
Code). That section provides that: 

"Ail titles to property made as a part of an usurious contract, or to évade 
the laws against usury, are void." 

The act repealing this substitutes.a provision providing for the for- 
feiture of the entire interest charged or taken in an usurious con- 
tract. It is claimed, on the authority of Ewell v. Daggs, 108 U. 
S. 143, 2 Sup. Ct. 408, 27 L. Ed. 682, even as understood and inter- 
preted by the Suprême Court of Georgia in Maynard v. Marshall, 91 
Ga. 840, 18 S. E. 403, that thèse transactions would not now be held 
to be void on account of the usury. But, as stated, it is unnecessary 
to discuss this latter feature. 

A decree may be taken in accordance with what has been stated. 



NEW YORK CENT. & H. R. R. CO. v. BANK OF HOLLT SPRINGS. 

(Circuit Court, N. D. Mississippi, W. D. August 28, 1911.) 

No. 457. 

1. Cabriers <Ê=a56 — Caebiage of Goods— Bill of Ladinû — Tbansfebb. 

Where bllls of ladlng to shlpper's order for cotton were transferred to 
a bank, whlch had a lien on tlie cotton, the transfer, tbougb the biUs of 
ladlng were unindorsed, was a légal transfer of the cotton; that being 
the intention of the parties. 

[Ed. Note. — For other cases, see Carriera, Cent. DIg. § 168; Dea Dig. 
®=»56.] 

2. Cabbiebs iS=»57 — Bills of IjAdino — Rights Acqtjibed — Cleaeance. 

A firni engaged In buying and shipping cotton dellvered cotton to a 
compress coœpany, whlch issued receipts to the sellers. The receipts 
were attached to check» on a bank payable to the sellers, and the bank 
paid the checks and recelred the recelpta as security. The bank surren- 
dered receipts for cotton which the flnn shlpped, and received bills 
of ladlng to which drafts drawn on the flrm were attached, and the bank 
gave the flrm crédit therefor. The flrm forged bills of ladlng, and on faith 
of thelr valldlty a thtrd person honored drafts drawn on hlm by the flrm. 
The compress company operated on the block system, so that it was impos- 
sible to identify the cotton shlpped as the exact baies for which receipts 
had been issued. Eeld that, as the bank was always careful to retain 
sufflclent receipts to cover its clalms, though allowing the flrm's agent to 
take the receipts to the compress company and obtain a clearance, or 
notice to the carrier that a given number of baies were ready for shipment, 
the bank had as against the carrier the superior rlght to the cotton, wMch 
cannot be defeated because the carrier dellvered it to the thlrd person 
pursuant to the forged bUls of ladlng, for a bank receiving genulne bills of 
ladlng is not responsible for the frauds of shippers. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. f 307; Dec. DIg. 
«=»57.] 

«saFor other casM im lam* toplc * KaT-NUUBBS In aU K*7-Numb*red Diceiti ft Indexm 
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3. Carriers <@=59 — Bills of Lading— Negotiability. 

While the holder of a negotiable instrument circulating as money need 
not look beyond the instrument, and hls right to enforce it wlll net be 
defeated by anythlng short of bad faith, a bill of lading, whieh is re- 
garded as representing articles of nierchandise in the possession of the 
carrier, stands on a différent basis, though by transfer of the bill of lading 
there Is a symbolle transfer of the property in the possession of the carrier. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 170-190; Dec. 
Dig. ©=559.] 

4. Carriers ®=559 — Bills or Lading— Effect of Sale — Forged Bill of L.vd- 

IKG. 

Where a shipper, who delivered to a bank a genulne bill of lading witli 
the draft attached, reeeiving crédit therefor, uttered a forged bill of lading. 
whicli he transferred to a third person, the fact that the forged bill of 
lading with draft attached evidenced a sale, and as between the shipper 
and a third person might operate to pass title, will not defeat the bank's 
paramount title. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 170-190; Dec. 
Dig. <S=59.] 

5. Carriers ®=»57 — Bills of Lading— Conversion— What Constitutes. 

Where a railroad company delivered cotton to a holder of a forged bill 
of lading, refusing to make delivery to a bank, the holder of the genulne 
bill of lading with drafts annexed, the company was guilty of conversion, 
rendering it liable to the bank for the value of the cotton. 

[l'jd. Note. — For other cases, see Carriers, Cent. Dig. § 307; Dec. Dig. 
<S=>57.] 

In Equity. Suit by the New York Central & Hudson River Rail- 
road Company against the Bank of Holly Springs, in which défendant 
filed a cross-bill. Decree for défendant. 

On complainant's appeal, the decree was modified and afifirmed. See 
195 Fed. 456, 115 C. C. A. 358. 

Henry Craft, of Memphis, Tenn., for complainant. 
L,. G. Fant, of Holly Springs, Miss., for défendant. 

NILES, District Judge. Complainant's bill filed in this cause al- 
lèges that défendant, the Bank of Holly Springs, had heretofore sued 
the New York Central & Hudson River Railroad Company (herein- 
after called the Railroad Company) in the circuit court of Marshall 
county, Miss., for the value of 200 baies of cotton, alleged to hâve been 
taken and carried by the Illinois Central Railroad Company from Hol- 
ly Springs, Miss., to the point at which it was delivered to the com- 
plainant for carriage to New York City, its destination, where it was 
alleged complainant refused to deliver said cotton to the Bank of Hol- 
ly Springs (hereinafter called the bank), notwithstanding the Bank 
presented bills of lading covering the said cotton and demanded deliv- 
ery; that the value of the said cotton was |15,000; that the Bank was 
the holder for value and in due course of trade of said bills of lading 
covering the said cotton. The bill further allèges that this said suit 
was removed from the said circuit court of Marshall county, on pétition 
of the Railroad Company, upon the ground of diverse citizenship, to 
the United States Circuit Court for the Western Division of the 
Northern District of Mississippi, on the law side thereof. 

@=sFar other cases see same topic & KEY-NUMBER 1d ail Key-Numbereâ Dlgests & Indexes 
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Subsequently the bill in this cause was filed as an original bill to 
enjoin the prosecution of the said suit at law, and to require the bank 
to corne into this cause, and by cross-bill set up its claim to the 
said cotton, in order that the Railroad Company might, by answer to 
such cross-bill, set up its défenses, not pleadable at law. A writ of in- 
junction was issued, restraining the Bank from any further prosecu- 
tion of its suit at law, and requiring it to set up its claims by cross- 
bill in this cause. Whereupon the bank filed its answer and a cross- 
bill, and the Railroad Company answered the Bank's cross-bill, de- 
nying liability. 

From this record in this cause, it appears : That Steel, Miller & Co., 
of Corinth, Miss., were engaged in buying and shipping cotton on a 
large scale, and had been so for some years, maintaining an office at 
Holly Springs, Miss., and in the years 1909 and 1910 in charge of 
one E. E. Hughes as their agent. That the bank agreed to finance their 
purchases of cotton at Holly Springs and vicinity during the cotton 
season of 1909-10, under the following arrangement: 

The agent of Steele, Miller & Co. at Holly Springs, was to buy cot- 
ton brought in by wagon and hâve it placed in the warehouse of the 
Grenada Compress Company at Holly Springs, upon which compress 
warehouse receipts were to be issued to the sellers. Thèse compress 
receipts were to be attached to a check drawn in the name of Steele, 
Miller & Co., by their agent, on the Bank of Holly Springs, payable 
to the sellers, and when presented to the Bank, if the number of baies 
of cotton was covered by receipts, the Bank would pay the check so 
drawn and hold the receipts as collatéral security for the amount of the 
check. The said agent of Steele, Miller & Co. was also to buy cotton in 
neighboring towns and hâve it shipped to Holly Springs and delivered 
to the compress. Upon such cotton coming in by rail, bills of lading 
were issued at the shipping point to shipper's order, and thèse were at- 
tached to drafts drawn by the sellers of such cotton on Steele, Miller 
& Co. at Holly Springs. To pay thèse drafts, the said agent at Holly 
Springs would draw his check on the Bank, attaching thereto the said 
bills of lading which had accompanied the draft. The bank would then 
pay the checks, at the same time delivering the said bills of lading to 
the said agent, who woUld immediately take same to the compress and 
exchange them for warehouse compress receipts. Thèse receipts were 
then turned over to the Bank, to be held by it as security for the money 
paid on the checks to which the bills of lading were attached. By this 
System the Bank always held compress warehouse receipts covering 
cotton regarded by the Bank as of ample value to protect it in its ad- 
vances to Steele, Miller & Co. 

Pursuant to this arrangement, and never deviated from in thç en- 
tire course of business relations between the parties, on April 11, 1910, 
the agent of Steele, Miller & Co. notified the Bank that, upon instruc- 
tions from his firm, he wished to ship out 200 baies of cotton, and 
requested the Bank to deliver him compress receipts covering a like 
number of baies, in order that he might surrender same to the com- 
press company and obtain therefrom what is called a "clearance" for 
such 200 baies as he desired to ship. A clearance is understood to be a 



NEW YOKK CENT. & H. R. R. CO. V. BANK OF HOLLY SPEINGS 565 

notice in writing from the compress company to tlie railroad company, 
to the effect that tlie cotton therein described was in the compress 
warehouse in the name of Steele, Miller & Ce, and would be shipped in 
accordance with statements therein as to shipper, consignée, marks, 
routing, destination, etc. Thereupon the Bank, in response to this 
request of Steele, Miller & Co.'s agent, on April 11, 1910, delivered to 
their said agent, for the purpose heretofore mentioned, compress re- 
ceipts covering 200 baies of cotton, taking the receipt of the said agent 
therefor, who then surrendered the receipts to the compress company 
and received from it the clearance. This compress clearance was 
then taken to the office of the Illinois Central Railroad Company at 
Holly Springs, whose agent, upon the faith of the compress clearance, 
issued two bills of lading under date of April 11, 1910, to shipper's 
order, each covering 100 baies of cotton. The marks of the cotton in 
one were "A S T U" and in the other "A vS O N," branded "STEELE," 
with the notation on the face of each, "Notify S. M. Weld & Co., 82 
Beaver street, N. Y." 

On the same day, April 11, 1910, Steele, Miller & Co.'s agent 
delivered to the Bank two drafts drawn by Steele, Miller & Co. on 
Steele, Miller & Co., at Corinth, Miss., respectively for $7,920.63 and 
$7,622.18, to which were attached the two bills of lading heretofore 
mentioned as issued by the Illinois Central Railroad Company, under 
date of April 11, 1910. As stated, the said bills of lading had been 
obtained in exchange for the compress warehouse receipts covering 
200 baies of cotton which the Bank had surrendered to Steele, Miller 
& Co.'s agent, at his request, and for the express purpose of enabling 
him to make a shipment of the said cotton, It may be stated that 
the Grenada Compress Company operated its business under what is 
known as the "block System," under which it is impossible to know with 
any degree of certainty whether or net the compress receipts surren- 
dered to obtain the said bills of lading were the identical receipts 
covering the cotton mentioned in the said bills of lading. 

The Bank immediately credited on its books the account of Steele, 
Miller & Co. with thèse drafts and forwarded same for collection with 
the said bills of lading attached. On présentation of the drafts at the 
main office of Steele, Miller & Co. at Corinth, payment of same was 
refused, and the drafts, with the attached bills of lading, were re- 
turned to the Bank. As stated, the said bills of lading were drawn 
to shipper's order — that is, to the order of Steele, Miller & Co. — and 
were not indorsed by Steele, Miller & Co., nor their agent at Holly 
Springs, when delivered to the Bank, nor did they bear indorsement 
until after the dishonored drafts of Steele, Miller & Co., to which 
said bills of lading were attached, had been returned from Corinth, 
when the said bills of lading were indorsed : "Steele, Miller & Co., by 
E. E. Hughes, Agent." 

Meanwhile the cotton had gone forward and reached New York 
over the line of the New York Central & Hudson River Railroad. 
Thereupon the bank presented the bills of lading held by it to the Rail- 
road Company, and was advised by it that other bills of lading had 
been presented by S. M. Weld & Co., covering the 200 baies, and de- 
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clined to deliver the cotton on the Bank's bills of lading, but delivered 
the cotton to Weld & Co. on the bills of lading presented by Weld & 
Co. It is admitted that the bills of lading upon which Weld & Co. 
secured the cotton are fraudulent and fictitious, and that those held 
by the Bank are the genuine original bills of lading covering the cot- 
ton involved in this suit. 

Steele, Miller & Co., about this time, were discovered to be hopelessly 
insolvent, to the extent that their liabilities over assets ran into the 
millions; that they were in fact guilty of such criminal practices in 
the conduct of their business that the entire membership of the firm 
were convicted of such, and are now inmates of the fédéral peniten- 
tiary at Atlanta, Ga. 

The Bank contends for its right to recover the value of the cotton 
from the Railroad Company, and that its refusai to deliver the cotton 
is a conversion, and that it is a bona fide holder, for valuable con- 
sidération, of the two original and genuine bills of lading issued by 
the Illinois Central Railroad for the said cotton. The Bank, by its 
cross-bill, prays that complainant pay it the value of said cotton, to 
wit, |1S,000, with interest at 6 per cent, per annum from date of con- 
version, and that out of the value of the said cotton and the interest 
thereon it be allowed the balance of its debt, together with a reasonable 
attomey's f ee, and ail the expenses and court costs of this litigation ; 
the balance, if any, to be paid over to the trustée in bankruptcy of 
Steele, Miller & Co., to be applied to the debts of said Steele, Miller 
& Co. 

[1,2] The Railroad Company dénies conversion of the cotton in 
question, and relies upon its delivery to S. M. Weld & Co. as being 
the lawful owner of same, and therefore a good delivery, and a sufifi- 
cient answer to the claim of the Bank. The Railroad Company claims 
the right to set up in its own défense any and ail rights and equi- 
ties which S. M. Weld & Co. had in and to said cotton, contending that 
if Weld & Co. were entitled to the cotton, legally or equitably, the 
delivery to them was not wrongful, and for this reason the bank could 
not be heard to complain. 

S. M. Weld & Co. is a partnership, the members of which are rés- 
idents of the State of New York, and had been engaged in business in 
that city as cotton buyérs and brokers for several years prior to 1910, 
during which time they had transacted business with Steele, Miller & 
Co. On March 21, 1910, Steele, Miller & Co. drew its draft for $38,- 
672.70, from Corinth, Miss., upon the firm of Weld & Co., and attached 
thereto several alleged railroad bills of lading covering cotton. Among 
said bills of lading there were two bills of lading professing upon 
their face to bave been issued by the Illinois Central Railroad Com- 
pany, through its agent, J. H. Pinkston, at Holly Springs, Miss., dated 
March 18, 1910, each being a shipment order bill of lading, acknowl- 
edging receipt from Steele, Miller & Co. as shippers of cotton therein 
describëd. One of said bills of lading covered 100 baies of cotton 
marked "A S O N," and the other 100 baies of cotton marked 
"A S TU." Each 100 baies of cotton, according to the description 
contained in the bill of lading, were also branded "STEELE." Each 
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bill of lading also contained the f ollowing : "Notify S. M. Weld & 
Co., 83 Beaver street, New York, New York." The indorsement of 
Steele, Miller & Co. upon each of said bills of lading is the genuine in- 
dorsement of that firm. 

S. M. Weld & Co., upon the faith and security of the two said 
bills of lading and the other bills of lading attached to said draft, 
did in good faith and without any notice whatever of any irregularity 
in the transaction on March 23, 1910, pay the draft of Steele, Miller 
& Co. for $38,673.70, of which amoiint $15,308.20 was paid upon 
the faith and security of the 200 baies of cotton prof essed to be covered 
by the said two bills of lading, marked "A S O N" and "A S T U." 
The said 200 baies of cotton, so marked and branded, were carried 
to the city of New York and placed with the German-American Stores 
in that city about April 25, 1910, that being a storage warehouse where- 
in the New York Central & Hudson Railroad Company was in the 
habit of storing its cotton shipments. S. M. Weld & Co. were notifîed 
by the Railroad Company of the arrivai of the cotton as described 
in the bills of lading, and on April 29, 1910, Weld & Co. presented 
the said bills of lading to the Railroad Company and demanded the 
delivery of the said cotton before the présentation to it of any other 
bills of lading covering cotton of like mark and description. Be- 
tween April 29 and May 3, 1910, the said 200 baies of cotton were de- 
livered by the Railroad Company to Weld & Co. 

Before the delivery of the said cotton Weld & Co. knew that trou- 
ble had arisen over Steele, Miller & Co.'s cotton shipments, and that 
it was claimed that there were duplicate bills of lading outstanding 
covering some of their shipments, and that the Bank of Holly Springs 
claimed to hold bills of lading covering this 200 baies in question ; the 
Bank claiming to hold the genuine bills of lading, and that those which 
had been presented by Weld & Co. were forgeries. Attached to the 
said drafts which were paid by Weld & Co. was an invoice describ- 
ing the cotton. The amount paid by Weld & Co. on said drafts upon 
the security of the 200 baies of cotton marked "A S T U" and 
"A S O N" was 115,308.20, or 15.21 cents per pound on 100,648 
pounds. S. M. Weld & Co. had no other security for the money 
paid on said draft, other than the cotton supposed to be covered by 
the bills of lading, and the said draft was paid on March 23, 1910, in 
the regular and usual course of business, and Weld & Co. hâve been 
repaid no part of said money on said draft, or any interest thereon. 

The Railroad Companv delivered the 200 baies of cotton marked 
"A S T U" and "A S O N" to Weld & Co. at New York upon the 
surrender of the alleged bills of lading heretofore referred to, and 
the said bills of lading were then stamped canceled by said railroad ; 
182 baies of cotton had been delivered before any bills of lading 
were presented by the Bank of Holly Springs, but were still in the 
German-American Stores, as the property of Weld & Co., when the 
bills of lading held by the Bank were presented. The Railroad Com- 
pany instituted replevin proceedings to recover thèse 182 baies, so 
that the respective claimants could intervene in such suit and settle 
the question of ownership; but subsequently Weld & Co. gave to 
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the Railroad an îndemnifying bond to hold it harmless as between 
it and the Bank of Holly Springs, and said cotton was abandoned. 
After such bond was given, the other 18 baies of cotton were de- 
livered to Weld & Co. 

Complainant, having admitted the bills of lading upon which it 
deHvered the cotton to Weld & Co. were fraudulent and fictitious and 
hâve no effect because they were forgeries, nevertheless contends 
they were valid and enforceable contracts, as between Steele, Miller 
& Co. and Weld & Co., to deliver the cotton to Weld & Co., thereby 
rendering Weld & Co. the true and lawful owners, unless the Bank 
hâve a superior title thereto, and the Bank must prove such superior 
title, and only as it proves its superior title to that of Weld & Co. 
can it complain of the delivery to Weld & Co. In support of com- 
plainant's contentions that Weld & Co. had a superior title to the 
cotton it is urged that the Bank is unable to identify a single baie 
of cotton covered by the bills of lading which it holds, and therefore 
its securities, by such loose methods of business pursued by the 
Bank, were so "swapped about and exchanged" as to place the record 
title and ownership of the 200 baies of cotton in Steele, Miller & Co., 
subject to the equities of Weld & Co. and of the Bank, and that the 
c[uestion résolves itself as to which party had the better équitable 
claim or lien. 

In discussing this question, counsel for complainant starts out with 
the proposition that Steele, Miller & Co. were originally vested with 
the title to ail the cotton stored in the compress warehouse for which 
compress receipts had been issued, because the Bank never claimed any 
interest in any of the cotton except as pledgee of the compress re- 
ceipts. Therefore if the Bank was pledgee, Steele, Miller & Co. 
were the pledgors, and a pledge présupposes ownership and title. 
Continuing, if Steele, Miller & Co. owned the 200 baies of cotton 
to start with, they continued to own it, subject to the right of the 
Bank as pledgee of the compress receipts, and just when the re- 
ceipts were pledged to the Bank does not appear, and further it 
was not shown that one baie of the 200 baies of cotton covered by 
the bills of lading was ever covered by a compress receipt. We do 
not think, even as the proposition is thus stated, the premises jus- 
tif y the conclusion ; but under the proof the premises are not correct, 
as Steele, Miller & Co. were not vested with any title to the cotton, 
except that charged with the purchase money advanced by the Bank. 

As to the charge of the "looseness" and unbusinesslike methods 
of the Bank in the conduct of its business with Steele, Miller & 
Co., the proof is conclusive that it was the reverse, as will be re- 
called from the testimony, nowhere contradicted, of the Bank's prés- 
ident, who States that during the cotton season of 1909-10 not a dol- 
lar was advanced to purchase cotton without receiving compress 
receipts therefor, that 5,975 baies were bought that season by Steele, 
Miller & Co., and that he received compress receipts calling for 5,975 
baies. The most careful surveillance was maintained in ail the trans- 
actions with the firm of Steele, Miller & Co., amounting to such a 
high degree of care as to indicate a certain uneasiness, if the ex- 
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treme limit of watchfulness was not constantly adhered to. Espe- 
cially was this extrême care exercised when a shipment o£ cotton 
was to be made. As to the compress receipts covering the identical 
cotton called for in the bills of lading held by the Bank for the cot- 
ton in question, involving the use of the "block System," there is no 
merit in complainant's attack upon it. 

It is clear even at this point of the discussion that the Bank had 
the better équitable claim to the cotton. In addition, however, the 
Bank received genuine bills of lading procured by Steele, Miller & 
Co.'s agent, who transferred same to the Bank (it matters not whether 
indorsed or unindorsed, as the intention was patent) in due course 
of business, in an open and above-board manner, which operated 
eiïectuall)' as a légal transfer of the cotton, and vested the Bank 
with full title thereto. Where does the ec|uity of Weld & Co. appear? 
Upon what basis can they corne into court as against the Bank? 
They come with forged and fictitious bills of lading covering cot- 
ton which had been paid for by the Bank under time-honored and 
established methods of business, under ail the safeguards known to 
successful banking and compress methods, with ail the indicia and 
ownership of the cotton, and so recognized by Steele, Miller & Co. 

Can it be imagined that a forgery of title to something not in 
being can pass a superior title to that of a genuine transfer of a 
thing itself ? Weld & Co. were simply swindled by this trio of crim- 
inal bankrupts composing the membership of the firm of Steele, Mil- 
ler & Co., and induced, by artful means, to part with their money. 
Can there be any semblance of justice in protecting the parties swin- 
dled in this transaction at the expense of those who knew nothing, 
nor suspected anything, of the agreements and contracts between 
their customers and others thousands of miles away? Would it not 
be still a greater hardship to compel the Bank to carry the burden 
when such contracts were bald forgeries? Banks bave neither the 
time nor facilities to investigate the genuineness of bills of lading, or 
the contracts between their customers residing in other states, and 
to hold them (the Bank) for fraud and mistakes of shippers would 
utterly destroy the negotiability of drafts and bills of lading attached. 
Lewis V. W. H. Small & Co., 117 Tenu. 153, 96 S. W. 1051, 6 L. 
R. A. (N. S.) 890, 891, 119 Am. St. Rep. 994. 

[3] Bills of exchange and promissory notes are représentatives 
of money, circulating in the commercial world as such, and it is es- 
sential to enable them to perform the particular functions that lie 
who purchases them should not be bound to look beyond the instru- 
ment, and that bis right to enforce them should not be defeated by 
anything short of bad faith on bis part. But bills of lading answer a 
différent purpose and perform différent functions. They are re- 
garded as so much cotton, grain, iron, or other articles of nierchan- 
dise, in that they are symbols of ownership of the goods they cover. 
Friedlander v. T. & I'. R. R. Co., 130 U. S. 416, 9 Sup. Ct. 570, 
32 L. Ed. 991. 

[4] Complainant's counsel, admitting the bills of lading held by 
Weld & Co. to be forgeries, nevertheless insists that they must be 
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treated, as between Steele, Miller & Co. and Weld & Co., as genuine, 
and must be governed by the same rule of law. Upon this basis an 
elaborate argument is advanced, supported by authorities, the weight 
of which is unquestioned. It can be readily admitted that, treating 
the forged bills of lading as genuine as between Steele, Miller & Co. 
and Weld & Co., they might be treated as a sale. The question of 
fact as to whether in any given case the title to the goods themselves 
was intended to pass by this symbolic delivery, the language of the 
written instrument and the nature and character of the contract would 
be considered, together with an accompanying invoice, and where 
the title is thus made évident no particular f orms or f ormalities are 
called for. 

Counsel deduces from the foregoing that, if the bills of lading 
originally forwarded to Weld & Co. by Steele, Miller & Co. had 
been genuine, and backed by cotton already delivered to the Railroad 
Company, payment of the drafts accompanying them by Weld & 
Co. would, as against Steele, Miller & Co. and ail the world, except- 
ing only persons having a title paramount to that of Steele, Miller 
& Co., hâve vested in Weld & Co. the title to the cotton, and an 
enforceâble right to hâve the cotton delivered to them or their order 
by the transporting railroad conipany. Does a proper détermination 
of the rights of the Bank against the Railroad Company in behalf of 
Weld & Co. dépend upon the hypothetical proposition of what might 
be, or not be, had Steele, Miller & Co. been honorable traders, in- 
stead of commercial bushwhackers ? 

Neither does it assist in the considération of this case that the 
fédéral courts hâve declared that bills of lading hâve a twofold char- 
acter: (1) A receipt; and (2) contract to carry — and upon this to 
predicate that Steele, Miller & Co. appropriated, under the false bill 
of lading, the ownership of the cotton to Weld & Co. Complainant's 
counsel, proceeding in his argument, states that it has been held by 
the fédéral courts that when a bill of lading is issued by a railroad 
company's agent, without the receipt of the goods described, and the 
goods are thereafter delivered to the railroad company under cir- 
cumstances evincing an intention to appropriate them to the bill 
of lading formeriy issued, the title to the goods passes to the lawful 
holder of such bill of lading immediately upon the delivery of the 
goods to the carrier, so that the holder of the bill of lading can com- 
pel their delivery by the carrier; and, bearing upon the intention 
to subject and appropriate the goods thus subsequently delivered to 
the bill of lading, the court wil! consider invoices issued by the ship- 
per, marks placed upon the cotton by the shipper, and other similar 
circumstances. 

Counsel cites, among other authorities in support of the proposi- 
tion preceding, the case of Hentz v. The Idaho, 93 U. S. 575, 23 L. 
Ed. 978, which he regards as so applicable to the facts of this case 
as to quote in extenso. We hâve carefully read this authority and fail 
to see wherein the facts resemble those of the case at bar. The prin- 
ciple of law is compelling, but fortified by the fact that genuine bills 
of lading are treated of, and bills signed by the carrier's agent. In 
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the case at bar the rights of Weld & Co. are based upon f aise, f raud- 
ulent, and fictitious bills of lading, and, in our opinion, counsel bas 
builded bis bouse upon the sands. 

We do not deem it necessary to foUow counsel further in the 
argument, in view of tbe court's position as advanced. Aside from 
those fraudulent and fictitious, tbe law as to the negotiability and 
transfer of genuine bills of lading has been the subject of endless 
discussion ; but we think it well established tbat, for many purposes, 
bills of lading are représentatives of the goods shipped, and the title 
to the goods, while tbey are in the possession of the carrier as bailee, 
may be transf erred by the owner by means of transfer to a third per- 
son. This is the sensé in which a bill of lading is said to be a 
negotiable instrument, but not in the same sensé negotiable as promis- 
sory notes or bills of exchange ; for the latter stand for money, which 
passes by delivery, by which the person receiving it gets a good title 
if acting in good faith, while the delivery of goods in gênerai passes 
to the person receiving them no better title than that of the one 
from whom they are received. Shaw v. St. Louis Merchants' Nat. 
Bank, 101 U. S.' 557, 25 L. Ed. 892. It follows, then, that the trans- 
férée of a bill of lading has no higher title to the goods represented 
by it than the person by whom the transfer is made. National Com- 
mercial Bank v. Lackawanna Transp. Co., 59 App. Div. 270, 69 
N. Y. Supp. 396; Shaw v. St. Louis Merchants' Nat. Bank, 101 U. 
S. 557, 25 L. Ed. 892. 

It is thus seen tbat in a gênerai sensé a bill of lading is negotiable, 
in that it may be transferred as representing goods. Moore v. Robin- 
son, 62 Ala.' 537 ; Nicholson v. Conner, 9 Daly (N. Y.) 275 ; Shaw 
V. St. Louis Merchants' Nat. Bank, 101 U. S. 557, 25 L. Ed. 892; 
Munroe v. Philadelphia Warehouse Co. (C. C.) 75 Fed. 545; United 
States V. Delaware Ins. Co., 4 Wash. 418, Fed. Cas. No. 14,942. 
And the transfer of the bill of lading is not a transfer of the con- 
tract itself, but it is only a transfer of the goods represented by it. 
Cox V. Central Vermont R. Co., 170 Mass. 129, 49 N. E. 97; Fal- 
kenburg v. Clark, U R. I. 278. The foregoing applies to genuine 
bills of lading, and from thèse principles it follows that, if the bill 
of lading is fictitious — that is to say, it does not represent any goods 
— then the transférée acquires no right under the transfer. South- 
ern Express Co. v. Tupelo Bank, 108 Ala. 517, 18 South. 664; Jasper 
Trust Co. V. K. C. R. R. Co., 99 Ala. 416, 14 South. 546, 42 Am. 
St. Rep. 75; Maybee v. Tregent, 47 Mich. 495, U N. W. 287; Tupelo 
Bank v. K. C. R. R. Co. (Miss.) 16 South. 572. 

[5] In the case at bar, Weld & Co. parted with their money on 
tbe faith of fictitious bills of lading, representing no cotton, and con- 
sequently acquired no rights; on the other hand, the Bank held the 
genuine bills of lading representing the actual cotton, lawfully pos- 
sessed by it, coming into its hands for a valuable considération in due 
course of business, without the slightest suspicion of irregularity, 
and its claim to ownership firmly established. Weld & Co. in con- 
séquence, bave no sort of claim, légal or équitable, to the cotton 
in controversy. This being so, the refusai of the Railroad Company 
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to deliver the cotton to the Bank was a conversion, and it 'became 
liable to the Bank for the value of the cotton, to wit, $15,000, to 
which is to be added 6 per cent, interest per annum from the date 
of conversion, together with the costs herein. 

We corne now to the question of attorney's fées. Being of tha 
opinion, as herein expressed, that the Railroad Company is liable for 
the conversion of the cotton in question by its refusai to deliver 
same on the genuine bills of lading held by the Bank, to the fuU 
value of the cotton, vi^ith interest from date of conversion, the mat- 
ter of attorney's fées can in no wise affect the Railroad Company, 
as the Bank could not, nor does it, ask the Railroad Company to 
pay its attorney's fee. Certainly it is well established by the fédéral 
décisions that attorney's fées are not recoverable as part of the 
damage for conversion or of trover; but, as stated, the Bank neither 
asks nor expects the losing litigants to pay the attorney's fées in this 
cause, but that it may be allowed out of the surplus of the recovery 
remaining after its debt is paid, the balance in its hands to be sub- 
ject to the gênerai creditors of Steele, Miller & Co. 

The authorities sustain the Bank in this contention. "The pledgee 
has a lien on the property for every expense, including the attor- 
ney's fee, reasonably incurred by him in keeping and caring for the 
property pledged, protecting it against liens, taxes, and assessments, 
or otherwise protecting the pledgor's rights, in making sale for the 
enforcement of tlie pledge, in collecting choses in action, and other 
expenses incurred in rendering the pledged property available for 
the payment of his debt, although not for any expenses incurred by 
reason of his own wrongful act." 34 Cyc. 826, with authorities 
cited. By long-established mercantile usage, certain classes of bailees, 
such as banks and factors, bave a gênerai lien on the balance of the 
account for ail property of the debtor pledged to them for the par- 
ticular obligation. 31 Cyc. 821, with authorities cited. Under the 
facts and the law controliing in this case, the Bank should be allowed 
an attorney's fee, to be paid out of the value of the said cotton, and 
interest thereon. In this case, an attorney's fee of $1,125 would 
seem to be a reasonable one. 

A decree should be entered directing the New York Central & 
Hudson River Railroad Company to pay the Bank of Holly Springs 
the value of said cotton, $15,000, with interest at the rate of 6 per 
cent, per annum from the date of its conversion; that the injunction 
heretofore granted in this cause be dissolved, and that out of the 
value of said cotton and the interest thereon the Bank of Holly 
Springs be allowed the balance of its debt, to wit, $11,025.97, with 
interest from August 1, 1910, at 8 per cent., together with an attor- 
ney's fee of $1,125; the balance, if any there be, to be paid over 
to the trustée in bankruptcy of Steele, Miller & Co. to be applied to 
the claims of the gênerai creditors of the said Steele, Miller & Co. 
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M. C. KISER CO. et al. v. CENTRAL OF GEORGIA RY. CO. et al. 

(District Court, S. D. Georgia. September 22, 1916.) 

Commerce <S=989 — Incrbase of Rates by Interstate Carriers— Injunction. 
Aside froin the question of power, iinder Interstate Commerce Act Feb. 
4, 1887, c. 104, § 15, 24 Stat. 384, since Its aiuendmeut by Act June 18, 
1910, c. 309, § 12, 36 Stat. 551 (Comp. St. 1913, § 8583 [2]), authorizing tiie 
Interstate Commerce Commission to suspend a proposed new rate pend- 
Ing a hearing as to its reasonableness, a court will not interfère by in- 
junction to restrain the enforcement of such a new rate, where tlie Com- 
mission, on application and after being fully advised, lias refused to sus- 
pend it. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. '@=»89.] 

In Equity. Suit by the M. C. Kiser Company and others against 
the Central of Georgia Railway Company and another. On motion 
for interlocutory injunction. Denied. 

See, also, 158 Fed. 193. 

The M. C. Kiser Company, the J. K. Orr Shoe Company, the Rice & Hutch- 
1ns Atlanta Company, and the Gramling-Spalding Company, ail corporations 
of Atlanta, Ga., on September 12, 1916, presented their pétition in equity 
against the Central of Georgia Railway Company and the Océan Steamship 
Company, to the District Court of the United States for the Eastern Division 
of the Southern District of Georgia, in which they .uUeged, in brief, that they 
were wholesalo dealers in boots and shoes, doing business in Atlanta, Ga., 
and that the défendants were common cai'riers engaged, among other thiugs, 
in the transportation of boots and shoes from Boston, Providence, and New 
York to Atlanta by water and rail, and that tlie défendants, along witli 
other Interstate carriers, under date of Augu.st 1, 1916, had issued and filed 
certain suppléments to existing tariffs, whereby the thon existing commodi- 
ty rate of 95 cents per 100 pounds on boots and shoes from said Eastern 
cities to Atlanta would be withdrawn, and the first-class rate of $1.19 from 
Boston and Providence, and .lîl.14 from New York to Atlanta, océan and rail, 
would become effective on September 15, 1916; that complainants, upon re- 
ceipt of notice of the proposed advance, promptly filed their protest witli the 
Interstate Commerce Commission, and prayed the Commission to suspend 
the opération of the new schedule of advanced rates until the reasonableness 
of the proposed rates could be determined by the Commission, as provided 
by law; that complainants were given an informai hearing on their protest 
before the suspension board of the Interstate Commerce Commission at 
Washington on August 31, 1916, in which hearing counsel for the carriers 
also particlpated ; that thereafter, on September 7, 1916, the secretary of the 
Commission gave notice that the Commission had declined to suspend the pro- 
posed new rates protested against, but that its refusai to suspend carried witli 
it no expression of approval, and was without préjudice to the right of any 
one to challenge in a formai proceeding the reasonableness of the proposed 
new schedules. 

Complainants further alleged that the existing rate of 95 cents per 100 
pounds had previously been passed upon and approved by the Interstate 
Commerce Commission at two or three différent hearings, and that said rate 
had been In existence from April 1, 1910, and that complainants, in reliaiice 
upon the continuance of the existing rates, had made extensive investments 
in Atlanta, and had made contracts for the purchase of shoes to be shipped to 
Atlanta over the Unes of défendants from Boston, New York, and Providence, 
and had also made contracts for the sale of thèse goods during the coming 
season, and that the proi)osed increase in rates would impose an additional 
freight burden of approximately $15,000 upon complainants, and that they 
would thereby, as well as in other respects, suffier irréparable injury and 

©ïaFor other cases see same topie & KEY-NUMBER In ail Key-Numbered Digedts & Indexes 
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damage. They alleged that the new rates were unreasonable, and that they 
had no adéquate remedy at law, and they prayed that the défendants should 
be enjoined from putting in efifeet the proposed advaneed rates, or altering the 
présent status, untll a full hearing and détermination concernlng the reason- 
ableness of the rates should be had by the Interstate Commerce Commission. 
A temporary restraining order was granted, and a rule was Issued against 
the défendants to show cause on the 22d of September, 1916, why an inter- 
locutory injunction should not issue against the défendants as prayed. At 
the hearing the défendants appeared and flled tbelr response to the rule so 
served upon them, and also flled a motion to dismlss, and thelr answer to the 
pétition. 

Wm. A. Wimbish, of Atlanta, Ga., for complainants. 
Lavvton & Cunningham, of Savannah, Ga., and Charles D. Drayton, 
of Washington, D. C., for défendants. 

LAMBDIN, District Judge (after stating the facts as above). The 
questions involved are of great importance, both to the complainants 
and to the common carriers. This is a pétition brought by four wholè- 
sale boot and shoe dealers in the city of Atlanta against the Central 
of Georgia Railway Company and the Océan Steamship Company, 
asking that the court shall enjoin the collection of the excess of the 
new rates which hâve recently been published by the défendants 
over the rates which hâve heretofore existed between Boston, New 
York, and other Eastern ports and Atlanta, pending a full hearing of 
the reasonableness or unreasonableness of the new rates by the In- 
terstate Commerce Commission. 

The Constitution of the United States vests the power to regulate 
interstate commerce in Congress. In 1887 Congress in pursuance of 
this power created the Interstate Commerce Commission, and the power 
to détermine the reasonableness or unreasonableness of the rates 
of interstate carriers, and to décide whether they were discrimina- 
tory or not, is vested exclusively in this Commission. The par- 
ticular rates involved hère hâve been the subject-matter of liti- 
gation in court and of contests before the Interstate Commerce 
Commission for a period of something like ten years. The records in 
this and other similar controversies between the parties show that prior 
to 1905 the rail and water rate in force between the Eastern ports and 
Atlanta was $1.14 per 100 pounds, but that for a short time in the 
early part of 1905, on account of reasons which are in dispute, the 
carriers reduced their rates between the Eastern ports and Atlanta to 
85 cents. In April, 1905, the carriers endeavored to increase this 
rate to 93 cents on carload lots, and $1.05 on less quantities, and there- 
upon a bill was brought by the M. C. Kiser Company and the J. K. 
Orr Shoe Company against the défendants and other common carriers 
in the United States Circuit Court for the Northern District of Georgia 
to enjoin the increase, and Judge Newman, on April 29, 1905, granted 
a temporary restraining order, and thereupon the affected carriers 
after due notice withdrew the notice of the advance, thereby leaving 
the 85-cent any-quantity rate in effect. This status continued for nearly 
three years, and until December 31, 1907, when Judge Newman after 
a. hearing handed down an opinion in the case, to be found in 158 Fed. 
193, directing that the existing rate should remain in force for a rea- 
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sonable time thereafter, so that complainants might présent the mat- 
ter to the Interstate Commerce Commission, in order to obtain from 
that body a détermination of the reasonableness of the proposed rates. 
The Interstate Commerce Commission, I understand, has passed on the 
matter twice, once in 1909, and again in 1914 (see 17 I. C. C. Rep. 43, 
and 31 I. C. C. Rep. 154), in both of which cases it held that a 95 cents 
per 100 pounds rate was a just and reasonable any-quantity rate be- 
tween the points in question. A pétition for a rehearing was filed in 
both instances, and the matter has been practically in the continuons 
view of the Interstate Commerce Commission for the last eight or 
ten years. The last application for a rehearing of the rates fîxed in 
1914, was not finally decided, I believe, until July of this year. 

The reasonableness of the rates in question has, therefore, been 
practically under the view of the Interstate Commerce Commission 
for the last eight years. The Commission has kept in constant touch 
with the situation, and has been constantly advised, by reason of thèse 
hearings and rehearings and appHcation for rehearings on the sub- 
ject, up to the présent time. The carriers gave notice on August 1, 
1916, that the published new schedule of rates would become effective 
on September 15, 1916. At once the petitioncrs hère filed a protest 
with the Interstate Commerce Commission, and in connection there- 
with made an application for the suspension of thèse rates pending a 
full hearing on the subject. In that pétition, which was full and elab- 
orate, petitioners urged practically ail of the points made by their prés- 
ent bill. This application to the Commission for a suspension of the 
rates is expressly provided for by the amendment of June 18, 1910, to 
section 15 of the Interstate Commerce Act, which is in the following 
language : 

"Whenever there shall be filed with the Coinmlsslon any schedule stating a 
new indlvldual or joint rate, tare, or charge, or any new individual or joint 
classification, or any new individual or joint régulation or practice afifecting 
any rate, fare, or cliarge, the Connuission shall hâve, and it Is hereby given, 
authorlty, either upon coujplaint or upon its own initiative without eomplaint, 
at once, and if it so orders, without answer or other formai pleading by the 
interested carrier or carriers, but upon reasonable notice, to enter upon a 
hearing concerning the propriety of such rate, fare, charge, classification, régu- 
lation, or practice ; and pending such hoaring and the décision thereon the 
Commission upon flling with such schedule and dellvering to the carrier or 
carriers affected thereby a statement in writing of its reasons for such sus- 
pension may suspend the opération of such schedule and defer the use of such 
rate, fare, charge, classltication, régulation, or practice, but not for a longer 
period than one hundred and twenty days beyond the time when such rate, 
fare, charge, classiflcation, régulation, or practice would otherwlse go into 
effect ; and after full hearing, whether completed before or after the rate, 
fare, charge, classiflcation, régulation, or practice goes into effect, the 
Commission may make such order in référence to such rate, fare, charge, 
classification, régulation, or practice as would be proper in a proceeding ini- 
tiated after the rate, fare, charge, classification, régulation, or practice had 
become effective: Provided, that if any such hearing can not be concluded 
within the period of suspension, as above stated, the Interstate Commerce 
Coumaission may in its discrétion, extend the time of suspension for a further 
period not exceeding six months. At any hearing involving a rate Increased 
after January flrst, nineteen hundred and ten, or of a rate sought to be in- 
creased after the passage of this act, the burden of proof to show that the 
increased rate * * * is just and reasonable shall be upon the common 
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carrier, and the Commission sliall give to tbe tiearing and décision of sucli 
auestions préférence over ail ottier questions pending before it and décide tlie 
same as speedily as possible." 

Prior to the passage of that amendment several bills in equity had 
been filed in the différent courts of the United States in cases where 
the carriers of the country had attempted to increase their rates, pray- 
ing for injunction against the collection of the newly published rates, 
pending a full hearing before the Commission. The courts differed 
upon the power of the United States courts to entertain thèse bills. 
Some courts of high repute held that a court of equity had the power 
to enjoin the collection of the new rates pending a hearing; and other 
courts held to the contrary. They ail, of course, held that the ques- 
tion of the reasonableness or unreasonableness of the rates is purely 
a matter of détermination by the Interstate Commerce Commission, 
and that the conclusion of the Commission is final. The only différ- 
ence on the subject was whether the courts had a right to interfère 
and to enjoin the collection of the rates pending a détermination of this 
matter by the Interstate Commerce Commission. For the affirmative 
on this subject, see M. C. Kiser Co. et al. v. Central of Georgia Ry. 
Co. et al. (Circuit Court, Northern District of Georgia) 158 Fed. 193; 
Jewett Bros, et al. v. Chicago, M. & St. P. Ry. Co. (Circuit Court, Dist. 
South Dakota) 156 Fed. 160; Northern Pacific Ry. Co. v. Pacific 
Coast Lumber Mfrs'. Ass'n et al. (C. C. A., 9th Circuit) 165 Fed. 1, 
91 C. C. A. 39. For the négative, see Columbus Iron & Steel Co. v. 
Kanawha & M. Ry. Co. (C. C. A., 4th Circuit) 178 Fed. 261, 101 
C. C. A. 621 ; Atlantic Coast Une R. Co. v. Maçon Grocery Co. et 
al. (C. C. A., 5th Circuit), 166 Fed. 206, 92 C. C. A. 114. 

In this situation, with the courts holding divergent views as to their 
power as to this matter, Congress passed this amendment of June 18, 
1910, which I hâve quoted above, which confers upon the Interstate 
Commerce Commission the power to suspend such rates or the enforce- 
ment of such rates until a full investigation on the part of the Commis- 
sion. The point hère involved is whether this remedy is exclusive or 
not — whether it ousts the United States courts of their gênerai equity 
jurisdiction on that particular subject. The court is inclined to think 
the intention of Congress was to make the remedy provided by the 
amendment exclusive. As stated by the Suprême Court of the United 
States in the case of B. & O. R. R. v. Pitcairn Coal Co., 215 U. S. 
481, at page 494, 30 Sup. Ct. 164, at page 169 (54 L. Ed. 292) : 

"In considering section 15 in the case oi Interstate Commerce Commission v. 
Illinois Central Bailroad Co., just decided [215 U. S. 452, 30 Sup. Ct. 155, 54 
L. Ed. 280], it was pointed out that the effect of the section was to cause it 
to corne to pass that courts, in determinlng whether an order of the Commis- 
sion should be suspended or enjoined, were wlthout power to invade the ad- 
ministrative functions vested in the Commission, and therefore could not set 
a.side an order duly made on a mère exercise of judgment as to Its wisdom 
or expediency. Under thèse circumstances It is apparent, as we bave said, 
that thèse amendments (of 1906) add to the cogency of the reasoning which 
led to the conclusion, in the Abilene Case [204 U. S. 426, 27 Sup. Ct. 350, 51 
L. Ed. 553, 9 Ann. Cas. 1075] that the primary interférence of the courts with 
the administrative functions of the Commission was whoUy incompatible with 
the act to regulate commerce." 
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The court does not think it necessary at this tlme, however, to dé- 
cide the question whether this powcr is exclusively vested in the In- 
terstate Commerce Commission by the amendment of 1910, or not. 
The power, however, to temporarily suspend the opération of a new 
schedule, pending a full hearing as to its reasonableness by the Com- 
mission, is now lodged with the Interstate Commerce Commission. It 
was an act of wisdom on the part of Congress to vest such power in 
the Interstate Commerce Commission, because that body is the most 
compétent of ail tribunals to décide the question whether new rates 
should be so suspended or not. If it should be considered that the 
power of the Commission on the subject is not exclusive, and that the 
power still remains in a court of equity to suspend, pending a full 
hearing by the Interstate Commerce Commission, this case présents 
the f oUowing situation : 

Soniething like two years ago the carriers gave notice of an advanced 
rate between the same points, and a similar protest was then fîled 
with the Interstate Commerce Commission by thèse same shippers, 
asking that the new rate be suspended pending an investigation by the 
Commission, and thereupon the rate was suspended by the Commis- 
sion pending an investigation ; and af ter a full investigation a décision 
was rendered in behalf of the shippers against the proposed advance 
in rates. In the case now before me, following their previous course, 
the shippers filed a protest with the Commission, making practically 
ail the points they make in this bill, and asked for a suspension of 
the new rates, pending a full investigation of the subject. They vol- 
untarily, on their own motion, invoked a hearing on the question by 
the Commission, and they obtained such a hearing, as far as the évi- 
dence discloses hère, as was satisfactory to them. If the hearing which 
they secured was not satisfactory to them, doubtless, they could hâve 
obtained a fuUer and more complète hearing before the board, by ask- 
ing for same. At any rate, in the customary way, they wènt before 
this tribunal, which is vested with the power of determining the rea- 
sonableness or unreasonableness of rates, and of temporarily suspend- 
ing newly filed rates, and invoked a ruling as to the suspension of 
the proposed new rates. That ruling turned out to be unfavorable 
to them, and now they corne before this court, making the same points, 
îind ask this court to décide the same question. 

Inasmuch as they hâve already had one tribunal and a very com- 
pétent one — one fully conversant with the subject and recently fully 
advised on the subject — to décide this question, the court hardly thinks 
that they should be permitted to experiment and come before another 
tribunal on the same question and invoke a ruling hère. There is 
no good reason given hère why the ruling of the Interstate Commerce 
Commission was not correct on the question. Nearly the entire argu- 
ment addressed to the court hère has been as to the power of the court 
to suspend the newly filed rates, and the reasons brought to the at- 
tention of the court as to why the new rates should be suspended are 
the same reasons which were addressed to the Interstate Commerce 
Commission, and this court is not disposed to reverse the ruling of 
that body. The power to suspend a proposed advance in rates, vested 
236 P.— 37 
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by the amendment of 1910 in the Commission, is an administrative 
function, and in this sphère the court is inclined to think that the Com- 
mission is suprême. At any rate, when the Commission has acted in 
such a matter, the court should not sul)stitute its judgment for that 
of the Commission. The question as to whether the court should en- 
join the rates pending a full hearing, or not, would necessarily to a 
great extent turn on the Commission's opinion as to the reasonableness 
or unreasonableness of the new rates. This court cannot décide that 
question. It is not within its power to décide it, but such power is 
vested in the Commission exclusively. 

Another reason urged before the court is that thèse shippers hâve 
made large investments, and hâve made contracts for the purchase 
and sale of goods on the basis of existing rates, and that they will 
sufifer serions loss if thèse new rates are put into efïect. On that 
question the court is of the opinion that thèse shippers made such con- 
tracts with their eyes open ; they knew that the old rates expired by 
limitation on September Ist; they knew that there was a chance of 
the rates being raised, and therefore they took the chances in the mat- 
ter ; and I do not see that the fact that a hardship may be imposed 
upon them. when they took the chances in this way, should be con- 
sidered by the court, especially in view of the fact that, if the Inter- 
state Commerce Commission should hereafter détermine that the new 
rates are excessive, the shippers would hâve the right to obtain répara- 
tion. Besides, the courts hâve no, right to suspend a rate which is 
reasonable and lawful so far as the carrier is concerned on the sole 
ground that it would be burdensome to the shipper. 

The order that is proposed to the court by the complainants hère is 
that the carrier shall only collect 95 cents, and shall charge thèse four 
shippers and any other shippers that may be made parties to the bill 
with the différence between that rate and the rate hereafter to be 
determined by the Commission. Complainants urge that this would 
only be a mattér of bookkeeping between the parties, and at the end, 
when a décision on the question is made by the Commission, the matter 
could then be readily adjusted; the shippers paying to the carrier such 
différence. The court is of the opinion tiiat the rule can just as well be 
worked the other way ; that is, that thèse shippers can do the bookkeep- 
ing. They can pay the new rates when put in efïect, and charge the 
carriers with the excess of the new rates over the existing rates on ail 
their shipments over the route involved, and if the décision of the 
Interstate Commerce Commission is favorable to them, they can then 
collect the différence frpm the carriers, just as well as the carriers could 
collect the différence f rom them. Under the allégations of the bill, the 
court is of the opinion, therefore, that they bave an adéquate remedy 
at law on the subject. 

Viewing the case in its entirety, and in considération ùf the fact that 
the Interstate Commerce Commission, under the power which was 
wisely given it by Ihe amendment of June 18, 1910, has refused to sus- 
pend the rate, and in view of the rule that ail doubts in the mind of thè 
court shall be resolved in favor of the constitutionality of an act of 
Congress, and also that due effect should be given to the expression of 
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the législative will, so as not to render same meaningless or inefïective, 
the court is compelled to décline the injunction, and to dissolve the re- 
straining order heretofore granted. 



Ex parte OHAN SUEE. 
(District Court, N. D. Californla, First Division. October 27, 1916.) 

No. 16094. 

1. Aliens ®=325 — Chinese Peksons— Right to Enteance. 

The wife of a Cliinese merchant, domieiled in ttie United States, Is on 
proof of that fact entitled to enter lierself . 

[Ed. Note.— For otlier cases, see Aliens, Cent. Dig. §§ 79-82 ; Dec. Dig. 
<©=>25.] 

2. Habeas Corpus i®=3l20 — Déportation of Aliens— Prooeedings. 

Petitioner, a native of Clilna, vk'lio sought admission as ttie wife of a 
Chinese merchant, was denled admission by the Immigration Bureau on 
the ground that the marriage vi'as not satisfactorily established. Demur- 
rer to her pétition for hatœas corpus being sustained, she appealed, and 
was admitted to bail pending appeal. Whlle liberated, petitioner was agaln 
married to the Chinese merchant, her alleged husband, according to the 
laws of oue of the United States. Thereupon a newly engagea attorney 
applied for a reopening of the case, that nevv proof of the marriage 
might be introduced. The bureau advised the local connnissioner of im- 
migration that it would not consent to reopening the case for additional 
évidence so long as the appeal was pending, but that petitioner might dis- 
miss the appeal and take her chance on being able to show that a recon- 
sideration of the case should be had. Subsequently the bureau notified 
the commissioner that it would consider the second soleninization of the 
marriage as warranting an inference that petitioner and the merchant 
were not husband and wife at the time of her arrivai, that it would prefer 
that she should prosecute her appeal, and that a reoi>ening of the case 
would not be granted. Held that, where the détermination of the bureau 
not to reopen the case was not communicated to petitioner and she dis- 
missed her appeal, the appeal being a valuable right, and petitioner being 
entitled to enter if she was the lawful wife of the Chinese merchant, her 
pétition for a second writ of habeas corpus is not subject to demurrer, 
particularly as petitioner, if deported, might re-enter the United States. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 121 ; Dec. 
Dig. <®=>120.] 

In the matter of the pétition of Chan Shee for writ of habeas cor- 
pus. On demurrer to pétition for writ. Demurrer overruled. 

Francis H. Boland, of San Francisco, Cal., for petitioner. 
John W. Preston, Ù. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal., for respondent. 

DOOLING, District Judge. The applicant, Chan Shee, came hère 
from China in December, 1914, and sought admission to this country 
as the wife of Louie On, a résident Chinese merchant. She presented 
as évidence of her marriage the certificate (in L,atin) of a Catholic mis- 
sionary, at Canton. Having been denied admission for the sole reason 
that the Immigration Department was not satisfied that the marriage 

@=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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relation existed, she petitioned this court for a writ of habeas corpus, 
and upon a hearing had a demurrer to the pétition was sustained, and 
the pétition denied. Slie was accompanied on her trip hère by one 
Louie Sing, an alleged son of Louie On. He also was denied admis- 
sion, and likewise applied to this court for a writ of habeas corpus, 
which application was denied. During the pendency of thèse proceed- 
ings on habeas corpus the court received the impression that Louie 
Sing was the infant son of the applicant, Chan Shee, and was a babe in 
arms. Though denying the pétitions for the writs of habeas corpus, 
the court acting on the belief that this was the case of a young mother 
with an infant babe, admitted both Chan Shee and Louie Sing to bail 
pending an appeal f rom the order of déniai. It having later been called 
to the attention of the court that Louie Sing was 19 years of âge, and 
the alleged son of Louie On by a former marriage, the order admitting 
him to bail was set aside, and he has since been deported. The order 
admitting applicant, Chan Shee, to bail, however, was permitted to 
stand pending her appeal. An appeal was taken by her to the Suprême 
Court, which was later dismissed under circumstances hereinafter de- 
tailed. After her appeal was taken, applicant, having chariged her at- 
torney, was advised by her présent attorney that she and Louie On 
might be married according to the laws of the state of California, and 
such a marriage was in fact solemnized, both before a justice of the 
peace and a Catholic clergyman. Armed with certificates showing 
thèse facts, applicant applied to the Immigration Bureau for a reopen- 
ing of her case, in order that new proofs of her marriage might be 
introduced and considered. To this application the Bureau replied as 
f ollows : 

"Of course, the Bureau wlll not consent to reopen this case for the purpose 
of receivlng and considering additlonal évidence, with a vlew to showing that 
this woman is the lawful wlfe of Louie On, so long as the matter is pending in 
the courts. If counsel désire to terminale the court proceedings and take 
thelr chance (with no positive assurance that the matter wlll be reopened be- 
fore this service) on being able to convlnce the department that a reopenlng 
and reconslderatlon of the case should be had, the.v are at liberty to do so. 
You may advlse Attorney Boland, therefore, that the Bureau considers that 
the case, in Its présent stage, is In no respect within Its jurlsdlction, and it 
wlll glve no considération to a request for a reopenlng so long as it is pending 
before the courts ; and it can only promise hliu, if It Is wlthdrawn from the 
courts, it wlll give earnest considération to any évidence he may hâve to offer 
In support of an application for a reopenlng and reconslderatlon of the case 
on Its merlts." 

Subsequently, but before the appeal was dismissed, and while ap- 
plicant was seeking to learn from the Bureau if she might be permit- 
ted to remain on bail pending the hearing of her application to reopen 
the case, the Bureau in a communication to the local commissioner of 
immigration made the f oUowing statements : 

"Inasmuch as an attempt seems to hâve been made to alter the status of 
the woman by having her marry, while conditionally enlarged, the party claim- 
ed as her husband at the tlme she was au applicant for admission, from which 
fact it may be justly Inferred thèse parties did not sustain the relatlonship 
of wlfe and husband at the tlme of her arrivai, as clalmed, the department 
would prefer that she prosecute the action which she has Instituted (or which 
has been instituted in her behalf) before the courts to a final conclusion In the 
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event she is desirous of further contesting the autbority of the department to 
déport her. Acoordingly, action looklng to a reopening of the case will not 
be taken." 

Of this communication the following portion only was conveyed to 
the applicant in a letter f rom the commissioner to her attorney : 

"The department would prefer tliat she prosecute the action whieh she has 
instituted (or which has been instituted in her behalf) before the courts to 
a linal conclusion in the event she is désirons of further contesting the author- 
ity of the department to déport her." 

The fact that the Bureau would regard the marriage cérémonies per- 
formed in this state in such a hght that "it might justly infer from them 
that the parties did not sustain the relationship of wife and husband at 
the time of her arrivai," although made known to the local commis- 
sioner, was not disclosed to the applicant, nor was the concluding state- 
ment of the Bureau's communication that, "accordingly, action looking 
to a reopening of the case will not be taken." 

The only information that she received was that the department 
would prefer that she prosecute her action before the courts to a fànal 
conclusion. But she had been informed by a previous letter that : 

The "Bureau will give no considération to a request for a reopening of the 
case so long as it is pending before the courts ; it can only promise, if It is 
withdrawn froni the eoui'ts, it will give earnest consideratiou to any évidence 
he may hâve to offer In supiwrt of an application for a reopening and recon- 
sideration of the case on its nierits." 

The statements as to the hght in which her marriage in this state 
would be regarded, and the déclaration that "action looking to a re- 
opening of the case will not be taken," were not made in response to 
an application for a reopening of the case, but in response to a pro- 
posai by applicant's attorney that, if the court proceedings were dis- 
missed (under which she was at liberty on bail by order of the court), 
she might be permitted by the Bureau to remain at large under bond 
pending the considération of the application for reopening. If, as ap- 
pears, the Bureau had made up its mind not to reopen the case for the 
reasons disclosed in its letter to the commissioner, the applicant should 
hâve been advised of that fact before her appeal was dismissed, in- 
stead of being advised simply that the Bureau would prefer that she 
prosecute her action in the courts to a conclusion. The local commis- 
sioner had the views of the Bureau before him clearly expressed. He 
communicated to the applicant the least material of them, withhold- 
ing from her the Bureau's views as to the efïect of her marriage in 
this state, and the Bureau's déclaration that "action will not be taken 
looking to a reopening of the case." Notwith.standing the déclaration 
that the Bureau would prefer that she prosecute her case to a conclu- 
sion, but relying on its promise that it would, if the case were with- 
drawn from the courts, "give earnest considération to any évidence 
ofïered in support of an application for a reopening and reconsideration 
of the case on its merits," the applicant dismissed her appeal to the 
Suprême Court, and renewed her application to the Bureau for "a re- 
opening and reconsideration of the case on its merits." This applica- 
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tion was denied, and in a mémorandum for the Secretary, signed by the 
Commissioner General are f ound the foUowing statements : 

"The wornan had arrlved at San Francisco destined to her alleged husband, 
a Chinese merchant, and accompanied by an alleged son of said merchant by 
a former wife. Both appllcants were rejected, and on considerlng their ap- 
peal the department afBrmed the décision of the commissioner at San Fran- 
cisco. Pétition was then submltted to the District Court for a writ of habeas 
corpus, but was denied. The case was then taiten up by an attomey différent 
from the one that had handled it before the department, in an effort to hâve 
the matter reopened, in so far as the woman was coneerned ; but the Bureau 
advised the San Francisco office that, of course, it would not consent to a re- 
opening of the case for the purpose of recelving and considerlng addltional 
évidence, as long as the matter was pending in the court (an appeal having 
been noted by counsel from the décision of the District Court), but that, if 
counsel desired to terminate the court proceedings and take hls chance, with no 
positive assurance that the matter would be reopened, he was, of course, at 
llberty to do so. Then the attomey proeeeded to hâve a marriage ceremony 
performed between the woman and her alleged husband, whereupon the depart- 
ment advised the San Francisco office that 'iuasmuch as an attempt seems to 
hâve been made to alter the status of the woman by having her marry, whlle 
conditionally enlarged, the party claimed as her husband at the time she was 
an applicant for admission before your office, from whlch fact It may justly 
be inferred thèse parties dld not sustain the relationshlp of wife and husband 
at the time of her arrivai, as claimed, the department would prefer that she 
prosecute the action ♦ * * before the courts to a final conclusion, In the 
event she is desirous of further contesting the authorlty of the department 
to déport her. Accordingly, action looking to reopening of the case wlU not 
be taken.' 

"Notwithstanding tliis plain hitiniation that the case would not be reopened, 
the attorney has discontlnued the court proceedings and resubmltted his ap- 
plication for reopening and reconsideratlon of the case. He allèges that he 
did not hâve the marriage contracted with any ulterlor motive, but 'on ac- 
count of the proprletles.' The Bureau does not take any stock in this at- 
tempted explanatlon, and of course recommends that the application for re- 
opening be denied, and that the San Francisco office be instructed to proceed 
with the alien's déportation. She has had ample opportunlty before this de- 
partment to establish her clainis, and has falled ; she bas resorted to the 
courts, and failed agaln." 

This mémorandum is inaccurate, so far as it suggests that the mar- 
riage ceremony was performed after the application to reopen the 
case was made. As a matter of fact it antedated the application, and 
was the real reason upon which the application was based. But the 
mémorandum does the applicant a greater injustice in its assumption 
that she was informed of the Bureau's attitude in regard to her mar- 
riage in this State, and was also informed of what the mémorandum 
calls "a plain intimation that the case would not be reopened" ; this be- 
ing the construction placed by the mémorandum upon the déclaration 
that "action looking to a reopening of the case will not be taken." This 
mémorandum was approved by the Secretary of Labor, and upon it 
the application to reopen the case was denied. 

About to be deported, the applicant, in view of thèse later proceed- 
ings, was permitted by the court to file hère another pétition for a 
writ of habeas corpus, to which a demurrer has been interposed. 

[1, 2] The case thus presented is an unusual one. The only reason 
why applicant was denied admission was because she was unable to 
satisfy the Immigration Bureau that the marriage relation really ex- 
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isted between her and the résident merchant, Louie On. If this rela- 
tion were establislied, her right to enter this country would be beyond 
question. She was admitted to the soil of the country by the order of 
the court admitting her to bail, although the order excluding her still 
remained in force. During the period that she has been on bail — that 
is, from September 16, 1915, she has lived with Louie On as his wife, 
and has at ail times claimed to be such. The gravest doubt about the 
integrity of their relations is the one cast thereon by the Immigration 
Department by its refusai to accept as sufficient her proofs of their 
marriage. For the purpose, as her attorney déclares, of removing this 
cloud, she has placed their relations beyond question. That by so doing 
she violated any law, or any of the conditions of her bail, cannot be 
contended, although the order admitting her to bail was not made in 
contemplation of any such action on her part. Her case is not the case 
of one who has entered the country surreptitiously, or in défiance of 
law, and it may well be that, as the doubt as to her marriage was the 
only thing that excluded her, when that doubt was removed, she 
would be entitled to remain, if such doubt were removed without vio- 
lating any law, or any of the conditions upon which she was permitted 
temporarily to land. Still the court is not prepared to say that the 
Bureau was not entitled to take the view that her marriage in this 
State was a "fact from which it may justly be inferred thèse parties 
did not sustain the relationship of wife and husband at the time of 
her arrivai," although it might, with at least equal propriety, hâve 
placed upon this marriage the other construction that it was consum- 
mated for the purpose of setting at rest any doubt as to the fact that 
she and Louie On were, as they constantly insisted, husband and wife. 
The fact that the Bureau took the above view of the marriage cérémo- 
nies performed in this state is most material when we consider that 
in the final déniai of the application to reopen her case it was, no doubt 
inadvertently, assumed that this view, together with the Bureau's state- 
ment that "action looking to reopening of the case will not be taken" 
was communicated to applicant before she procured her appeal to the 
Suprême Court to be dismissed. The right to appeal is a valuable 
right, and no one is in a position to say what would hâve been the 
resuit if applicant had prosecuted her appeal to a conclusion. It can- 
not be said that the Bureau encouraged applicant to dismiss her ap- 
peal. On the contrary she was advised : 

"That the department would prefer that she prosecute the action before 
the courts to a final conclusion in the event she is deslrous of further eontest- 
ing the authority of the department to déport her." 

If this were ail, applicant might not be in a position to complain 
of the action of the department in refusing to reopen her case af ter the 
dismissal of her appeal. But when this refusai is based upon the un- 
warranted assumption, as is évident from the records of the depart- 
ment itself, that before her appeal was dismissed she was informed 
that the évidence of her marriage in this state, which she desired to 
ofïer as proof of her right to enter, was regarded by the department as 
proof that she had no such right, and that the department had declared 
that "action looking to a reopening of the case will not be taken," I 
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cannot but feel that she has not been accorded that fair hearing upon 
her application, to which she is entitled under the law, 

The demurrer to the pétition must therefore be overruled. I hâve 
less hesitancy in entering this order, because I am convinced that, if 
apphcant were at once deported under the original order, she could 
return upon the same boat, with f ull right to enter as the unquestionable 
wife of a domiciled merchant. The facts as stated herein are gathered 
from the pétition itself, and the records of the Immigration Depart- 
ment, which, by stipulation, hâve been made a part thereof. 

The demurrer to the pétition is therefore overruled, and the writ will 
issue as prayed for, returnable October 30, 1916, at 10 o'clock a. m. 



J0NB:S V. SOUTHERN RY. 00. 

(District Court, N. D. Georgia. October 24, 10i6.) 

No. 245. 

Removab of Causes <s=33 — Joinder of Causes— Action Undeb Employées' 

LlABILITY ACT. 

Euiployers' Liability Act April 22, 1908, c. 149, 35 Stat. 66, as amended 
by Act April 5, 1910, c. 143, 36 Stat. 291 (Comp. St. 1913, §§ 8657-8665), pro- 
vidiiig tliat no cause of action arising under tliis act and brouglit lu a 
State court sliall be renioved to a fédéral court, applles where, under the 
facts alleged, such act must control in the case, thougli in addition to 
the count in tenus under such act is one concluding that tlie cause of 
action is based on and brought tmder the laws of the state. 

[Ed. Note. — For other cases, see Reiuoval of Causes, Cent. Dlg. §§ 4, 5 ; 
Dec. Dig. (S=>3.] 

At Law. Action by Harvey Jones against the Southern Railway 
Company. Case remanded to state court. 

Reuben R. Arnold, Hal Lindsay, and Troutman & Troutman, ail of 
Atlanta, Ga., for plaintiff. 

McDaniel & Black and Edgar A. Neely, ail of Atlanta, Ga., for de- 
fendant. 

NEWMAN, District Judge. This is a motion to remand. The 
case was removed from the superior court of Fulton county, Ga., by 
the défendant, the Southern Railway Company. The suit is brought 
by an employé for personal injuries alleged to hâve been received by 
him while in the discharge of his duties as switchman in the defend- 
ant's yards in this state and county. 

There are two counts in the déclaration. The first count concludes 
by saying: 

"This cause of action is based upon and brought under the laws of the state 
of Georgia in such cases provlded." 

In this first count, however, which is brought under the state law, 
it is alleged that the défendant is — 

"a conimon carrier by rail, doing business and operating withln and through 
sald state and county, and engaged in Interstate commerce in said business." 

<S=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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It is further alleged in this count that: 

"At the time sald injuries were inflieted upon petitioner by défendant, as 
liereinafter set ont, said car witli the defective pin lifter was being nsed by de- 
fendant in cosiiiection with its business, and on its railroad traclcs which are 
a part oî its lii,i.dn\'ay ot interstate commerce, over whicli défendant hauls and 
carries commodities and pa.ssengers to and from one state and anotber." 

The second count in the déclaration is brought clearly and in terms 
under the Employers' Liability Act of Congress. It is therein alleged 
that: 

"Défendant is a coninioii carrier by rail, doing business and operating witli- 
in and through said state and county, and engaged in interstate coiunierce in 
sald business." 

And further that: 

"At tho tnne petitioner was In tlie performance of bis duties about said cars 
as aforesaid, said cars were being used and handled by défendant on Its 
tracks and lines wliicii are a paît ot its liighway of interstate commerce, over 
which défendant hauLs and carries conniiodities and passengers to and from 
one state and anotlier, as a conunon carrier by rail." 

There are other allégations to the same effect, but undoubtedly the 
cause of action stated in the second count in the déclaration is under 
the Employers' Liability Act of April 22, 1908 (35 Stat. 66), as amend- 
ed April 5, 1910 (36 Stat. 291). 

Cases brought in the state courts under this Employers' Liability 
Act are not removable. The amendment of April 5, 1910 (Comp. St. 
1913, § 8662), supra, provides that : 

"The jurjsdiction of tlie courts of the United States under tliis act shall 
be concurrent with that of the courts of the several states, and no [cause of 
action] urising under this act and brought in any state court of comiietent 
jurisdiction shall be reinoved to any court of the United States." 

There is a motion to remand on the ground that this case is brought 
under the Employers' Liability Act of Congress and consecjuently is 
not removable. 

The Cjuestion involved hère bas been before the District Courts sev- 
eral times. The first case directiy and squarely in point was the case 
of Ullrich v. New York, N. H. & H. R. Co., 193 Fed. 768. The opin- 
ion in this case is by District Judge Hand, of the Southern District 
of New York, and at the end of the opinion it is stated that : 

"District Judges Holt and ITough bave both reàd the foregoing opinion and 
agrée witli the conclusion reached." 

Perhaps the headnotes will state in sufificient détail what was de- 
cided in the opinion. They are as foUows : 

"Em])]oyers' Liability Act, § C, provides that an action may be brought for 
injuries to, or death of, employés witliin such act in a Circuit Court of tlie 
T'nited States in the district of the résidence of the défendant, or in which 
the cause of action arose, or in which the défendant shall be doing business 
at the time of comniencing the action, but that the jurisdiction of the coxirts of 
the United States shall be concurrent with those of the several states, and 
110 case arising under the act and brought in any state court of compétent 
jurisdiction shall be removed to any court of the United States. Held that, 
where an action under such .statute is brought in a state court, it is not re- 
movable in spite of the diverslty of citizenship of the parties. 
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"Wliere the facts pleaded In tlie complalnt in an action for death of a serv- 
ant showed a cause of action under Einpioyers' làability Act, § 6, and also a 
cause of action under Labor Law N. Y. (Consol. Laws 1S;)09, e. 31) § 200 et 
seq., and a cause of action at common law, it was neverttieless a 'cause arising' 
under tlie Employers' Liability Act, and, liaving been brought in tlie state 
court, was not removable as provlded by Employers' Liabillty Act, § C, not- 
withstanding the existence of diverslty of cltlzenship, and the fact that, if It 
liad stated a cause of action at common law or under the New Yorlc statute, it 
would liave been removable." 

The second case is decided by Judge Ray of the Northern District 
of New York. His ruUng agrées with that of Judge Hand, and after 
stating his reasons, which appear in the opinion, he granted a motion 
to remand. Rice v. Boston & M. R. R., 203 Fed. 580. Though there 
were no definite counts in the case before him, it was one which stat- 
ed, as I understand it, three causes of action, one under the fédéral 
act, one under the common law, and one under a Massachusetts stat- 
ute. 

Another case was decided by Judge Ray in the Northern District 
of New York. Peek v. Boston & M. R. R., 223 Fed. 448. In the dé- 
cision in this later case Judge Ray says : 

"If this complalnt contains two causes of action, one under the fédéral Em- 
ployers' Liabillty Act and one under the state law, the fédéral Employers' 
lilabllity Act controls, as both plaintiflf and défendant were engagea In In- 
terstate commerce, and, Congress having legislated on the subject, the fédéral 
statute is paramount. The fédéral statute controls the liabillty and right of 
recovery" — referring to several authorlties, among them Seaboard Air LIne 
V. Horton, 23.'? U. S. 492, 34 Sup. Ct. 635, 58 L. Ed. 1062, L. E. A. 19150, 1, Ann. 
Cas. 1915B, 475. 

The cases taking the contrary view of this law are, first, the case 
of Strother v. Union Pac. R. Co. (D. C.) 220 Fed. 731, decided by 
District Judge Van Valkenburgh of the Western District of Missouri. 
The ruling in this case, quoting the headnotes, is : 

"Wlthin Employers' Liabillty Act Aprll 22, 1908, c. 149, § 6, 35 Stat. 66, as 
amended by Act April 5, 1910, c. 143, § 1, 36 Stat. 291 (Comp. St. 1913, § S662), 
provldlng that no case arising under that act and brought In any state court 
shall be removed to any court of the United States, 'case' means cause of ac- 
tion ; and this Is true, though the pétition lu the same count states facts dls- 
closing a good cause of action under a state statute or at common law. 

"Under Employers' Liabillty Act, § 6, where a pétition contained two counts 
stating causes of action under that act and under the state law for the death 
of an employé, and the necessary diverslty of citizenship existed to make the 
cause of action under the state law removable, défendant could remove such 
cause of action, witbout waiting untll plaintifC elected at the trial to rely on 
the cause of action under the state law, and such removal carried the entlre 
case with it, as the provision against removal of causes under the Employers' 
Liabillty Act is a privilège which plaIntIfC may walve, and défendant could 
not be deprived of its right to remove the cause of action under the state law 
by the joindet of the Irremovable cause of action. 

"Where the right to remove a case which has been removed to the fédéral 
court is doubtful, the fédéral court will retain iurisdiction." 

Judge Van Valkenburgh says in his opinion: 

"It rests with the plaintifif to détermine whether he shall state a cause of 
action solely under the Employers' Liabillty Act, and therefore Incapable of 
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being remo^'ed, or wliether he may unité 'witli it, in the alternative, a cause 
of action tliat may be removed. If he adopts the latter course, does he not sub- 
ject himself to the exercise o£ ail the rights which a défendant may legiti- 
mately clalm? Beyond question both causes of action are cognizable in the 
fédéral court, whether originally brought there or removed by consent The 
provision agalnst removal is a privilège granted to the plaintifC, which he 
may waive. If a cause of action containing ail the éléments of removability 
be joined vvith a count stating a cause of action not originally cognizable in 
the fédéral court, nevertheless the défendant may remove the former cause 
of action, and this will carry the entire case with it. Sharliey v. Port Blakely 
Mlll Co. (C. C.) 92 Fed. 425." 

Judge Munger, of the District Court of Nebraska, in Klas v. Illinois 
Cent. R. Co. (D. C.) 229 Fed. 319, takes the same view as Judge Van 
Valkenburgh in the case last cited. He says this: 

"The 'case' referred to is \\hat plalntifif makes it, in good faith, by his péti- 
tion. Mountain View Min. & Mlll. Co. v. McFadden, 180 U. S. 533, 21 Sup. 
et. 488, 45 Jj. Ed. 656 ; Minnesota v. Northern Securlties Co., 194 U. S. 48, 24 
Sup. et. 598, 48 L. Ed. 870; Cella v. Brown, 144 Fed. 742, 75 C. C. A. 608. 
Because his good faith is presumed, it has beeii held that a single count, which 
States facts sufflcieut to mate a case either under the act of Oongress or under 
the State statutes and common law, states a case arising under the act of 
Oongress. Ullrich v. New Xork, N. H. & H. B. Oo. (D. C.) 193 Fed. 768 ; Kice 
V. Boston & M. R. E. Co. (D. C.) 203 Fed. 580. 

"In the peuding case, the plalntlff' s pétition announces his intention to pro- 
ceed either under the act of Congress or independently of it, as he elects. The 
action, therefore, cannot be said to arise under the Employers' Liability Act, 
for but a portion of it so arises. This would be entirely clear, had plaintlff 
joined in his pétition, as he is permitted to do by the Nebraska statute, causes 
of action agalnst the same défendant for Personal injury arising under the 
Employers' Liability Act of Congress, for trespass upon plaintifC's property 
and for other Injuries to plaintiffl at another time and place, and not arising 
under the act of Congress ; but It is not less clear that this plaintifC has pre- 
sented two distinct and separate causes of action, upon either of which he 
may elect to proceed, and but one of which arises under the act of Congress. 

"The prohibition of removal mentioned in section 6 of the Employers' Lia- 
bility Act is llmited to cases which, purport, by the plaintifC's pétition, to arise 
under that act ; and when, to a cause of action arising under that act, there 
is joined one which does not purport to arise under that act, the prohibition 
does not apply. Strother v. Union Pac. R. Co. (D. 0.) 220 Fed. 731; Patter- 
son V. Bucknall S. S. Lines (D. C.) 203 Fed. 1021." 

There are other cases somewhat in point, but not so directly upon the 
précise question presented hère as those to which I hâve referred. 
Thèse are Van Brimmer v. Texas & P. Ry. Co. (C. C.) 190 Fed. 394, 
decided by District Judge Russell, in the Eastern District of Texas; 
Symonds v. St. Louis & S. E. Ry. Co. (C. C.) 192 Fed. 353, decided 
by Judge Youmans in the Western District of Arkansas; Lee v. 
Toledo, St. L. & W. Ry. Co. (D. C.) 193 Fed. 685, decided by Judge 
Wright of the Eastern District of Illinois. 

In the Second Employers' Liability Cases, 223 U. S. 1, 32 Sup. Ct. 
169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 44, in the opinion by Mr. Jus- 
tice Van Devanter this is said, in speaking of this law : 

"And now that Congress has acted, the laws of the states, in so far as they 
cover the same field, are superseded, for necessarily that which is not suprême 
must yleld to that which Is." 
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And in Seaboard Air Line Railway v. Horton, 233 U. S. 492, 34 
Sup. Ct. 493, 58 h. Ed. 1062, L. R. A. 1915C, 1, Ann. Cas. 1915B, 475, 
in tlie opinion Mr. Justice Pitney says: 

"But it is settled that since Coiifrress, by the act of 1908, took pos.se.ssioii 
of the fleld of the emi)lo.yer's llabllity to eniployf'.s ih interstate transport atlon 
by rail, ail state ]a.ws upon the subject are super.seded. Second Employées' 
Liability Cases, supra." 

It wottld seem that the Employers' Liability Act is the law which 
must control in this case, when tried in either the state or fédéral 
court, under the facts allegc-d ; and, that being so, the same is not re- 
movable. 

Counsel for défendant has urged that the fact that hère there are 
two separate counts in the déclaration differentiates this case froni 
the New York cases. I cannot agrée with this contention. In the 
New York cases there were, as stated there, diiïerent "causes of ac- 
tion" in the same case. So that the différence in the way the cases 
are brought would not be material so ïar as this question is concerned. 

I think, without going further 'vith the reasoning, that this is clear- 
ly a nonremovable case. Consequently an order may be takeu remand- 
ing the same. 



THE NATOHEZ. 

(District Court, E. D. Louisiana. .luly 12, 1916.) 

No. 15221. 

1. Mabitime Liens <S=531 — Repairs — Advances iîy Stockholders of Corpo- 

ration OWNER. 

The stockholders of a corporation \vhich is the owner of a vessel are 
not entitled to a maritime lien for nioney advanoed to the corporation 
to make repairs as against third persons ^vho furnish work and material 
in maklng the repairs. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 40; Dec. 
Dig. <S=>31.] 

2. Commerce (©=>80 — Statutoby Liens — Foreign Vessels. 

A state law cannot glve a maritime lien on a foreign vessel. 
[Ed. Note. — For other cases, see Commerce, Dec. Dig. <g=»80.] 

In Admiralty. Suit by the Alex Dussel Iron Works and others 
against the steamer Natchez. On exceptions to report of com- 
missioner. Sustained in part. 

Andrew M. Buchmann, of New Orléans, La., for libelant Dussel 
Iron Works. 

Carsten Torjusen, of New Orléans, La., for intervener Estate of 
John Laskey. 

Carsten É. Torjusen, of New Orléans, La., for intervener Estate 
of Morris Waller. 

Rice & Montgomery, of New Orléans, La., for intervener Ahrens 
& Ott Mfg. Co. 

or otber cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Farrar, Jonas, Goldsborough & Goldberg, of New Orléans, L,a., for 
claimant Natchez Transp. Co. 

Rica & Montgomery, of New Orléans, La., for intervener Frerichs 
Lumber Co. 

Rice & Montgomery, of New Orléans, La., for intervener Monon- 
gahela River Consol. Coal & Coke Co. 

H. W. Robinson, of New Orléans, La., and Frederick B. Freeland, 
for intervener Widmer Electrical Engineering & Const. Co. 

James E. Zunts, of New Orléans, La., for intervener Dibert, Ban- 
croft & Ross Co., Limited. 

Burt W. Henry, of New Orléans, La., for intervener Woodward- 
Wight Co. 

James E. Zunts, of New Orléans, La., for intervener H. W. Johns- 
Manville Co. 

Alfred C. Kammer, of New Orléans, La., for intervener Chas. E. 
Levy. 

John D. Grâce, of New Orléans, La., for intervener Wm. A. Duke. 

Alfred C. Kammer, of New Orléans, La., for intervener M. Levy 
& Sons. 

FOSTER, District Judge. This is a libel in rem by the Alex Dussel 
Iron Works against the steamer Natchez for repairs. Varions other 
persons hâve intervened, asserting similar liens. The boat was seized 
by admiralty process, and, the owners failing to bond, she was sold 
by the marshal under a writ of venditioni exponas, and the proceeds 
deposited in the registry of the court. The matter was then referred 
to a commissioner to take the proof on the various claims, amongst 
which appear the following: W. A. Duke, $1,347; Charles E. Levy, as 
assignée of Henri Bernard, $335; and M. Levy & Sons, $500. In 
due course the commissioner reported, finding in favor of libelant 
and other materialmen, reducing the claims of Duke and Charles E. 
Levy to $1,118.50 and $269.50, respectively, and rejecting the clailn of 
M. Levy & Sons entirely. The commissioner's report as to the other 
claims is not excepted to, but libelants and other interveners object 
to the allowance of anything to Duke, Charles E. Levy, or M. Levy & 
Sons. M. Levy & Sons except to the rejection of their claim, but Duke 
and Charles E. Levy are satisfied with the amounts awarded them. 

The material f acts are thèse : The steamer Natchez was boUght in 
1902 for $14,500 at a marshal's sale by the Natchez Transportation 
Company, a Mississippi corporation, of which W. Â. Duke, Jonas H. 
Levy, and the estate of W. G. Coyle are the sole stockholders. Duke 
was captain of the boat and président of the company, Levy, a director. 
The capital stock was divided into 400 shares. Of thèse Duke owned 
114, Levy, 133, and the estate of Coyle, 153. The Natchez ran between 
New Orléans and various other points on the Mississippi river, but 
from November, 1911, was laid up for about two years. The stock- 
holders of the company then concluded to repair her and put her iri 
commission. The corporation had not a cent in the treasury, and no 
assets except the Natchez. A meeting of the board of directors, at 
which Duke, Jonas Levy, and représentatives of the Coyle estate were 
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présent, was held, and Duke was authorized to , spend approximately 
$9,000 to $10,000 on the repairs, and it was agreed that the stockhold- 
ers would each contribute his proportion of the expense. The work 
was proceeded with, but the only amounts contributed by the stock- 
holders towards, paying for it were $940.95 by the estate of Coyie, $500 
by Jonas Levy, and $1,347 by Duke. At the sale under the proceed- 
ing in this court, the Natchez sold for $6,500, which, after deducting 
costs, leaves $5,986.05 available for the payment of debts. Against this 
there are elaims amounting to $9,957.25. Deducting the claims herein 
in controversy, the total claims filed amount to $8,068.75, which would 
give the materialmen about 75 per cent, of their claims. When sold in 
this case the Natchez was bought in by the Merchants' Transporta- 
tion Company, a corporation of which M. Levy & Sons and W. A. 
Duke are stockholders. Duke is again captain under the new owner- 
ship. The estate of Coyle makes no claim for the money advanced 
by it. 

Claim of Duke. 

[1] It must be conceded that the amount advanced by Duke was 
properly used for necessary repairs, and, had it been loaned by a third 
person on the crédit of the vessel, would hâve entitled him to a lien 
equal in rank with those of the materialmen. It is contended by the 
opponents, however, that as an individual owning the boat and ad- 
vancing money for her repairs would hâve no lien, Duke, as prési- 
dent of the Company and a stockholder, is in no better position, as he 
is virtually a part owner. In support of this they rely on the cases of 
The Murphy Tugs (D. C.) 28 Fed. 429; The Queen of St. Johns (C. 
C.) 31 Fed. 24; The Cimbria (D. C.) 214 Fed. 131. Counsel for Duke, 
however, cites to the contrary the case of The City of Camden (D. C.) 
147 Fed. 847, and varions cases dealing witia loans to corporations by 
stockholders and officers, but none of which involve maritime or other 
secret liens. Doubtiess in some situations a stockholder or an officer of 
a corporation may equitably acquire a lien on the corporate property 
superipr to creditors. And perhaps the part owner of a vessel may be 
soraetimes equitably preferred as against his co-owners, or others not 
having maritime liens ; but as to this no opinion is called for by the 
facts in this case, and I express none. 

Jn this case the corporation was organized merely for the purpose 
of owning and operating the boat. The corporation was dormant and 
the boat laid up. It had no other assets and presumably no debts. If 
it had been liquidated and the boat sold, Duke would hâve reeeived his 
proportion of the purchase price. ïf, on the other hand, they elected 
to run the boat, it was incumbent on the stockholders to furnish the 
money to pay for the repairs. The; informai agreement for each 
stockholder to stand his proportion of the expense was tantamount to 
an assessment on the stock, and any money advanced could be hardly 
considered a loan to the corporation. But beyond this the stockholders 
were the real owners of the boat, though the leg^l title was in the 
corporation. When the materialmen were requested to furnish sup- 
plies and repairs, they had the right to expect payment from the own- 
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ers, and not be forced to seize and sell the boat, except as a last re- 
sort. Courts of admiralty administer the broadest equity, and in thèse 
circumstances it would be inéquitable to the last degree to grant a 
secret lien to the virtual owners of the vessel to the préjudice of the ma- 
terialmen because of the légal fiction of her ownership by a corpo- 
ration. Thèse conclusions are supported by the cases of The Murphy 
Tugs, The Queen of St. Jolins, and The Cimbria, supra, which I prefer 
to follow rather than the décision in The City of Camden. The other 
décisions relied on by the commissioner I do not consider applicable 
to the facts of this case. 

Claim of M. Levy & Sons. 

The commissioner was clearly right in rejecting the claim of M. 
Levy & Sons for want of évidence to support it. AU of the facts in 
the record tend to show that the money was advanced by Jonas Levy, a 
member of the firm, who makes no claim, and is a stockholder of rec- 
ord in the same position as Duke. Furthermore, there is much to 
indicate that M. Levy & Sons are the real owners of the stock stand- 
ing in the name of Jonas Levy. It was so statëd in argument, and not 
denied, though claimant has been afïorded the opportunity to adduce 
additional proof on the subject. 

Claim of Charles Levy. 

[2] Charles Levy is a member of the firm of M. Levy & Sons, and if 
the firm is the real owner of the Jonas Levy stock, of course the same 
objection would apply to his claim as to that of Duke. But in addi- 
tion he claims as the subrogée of a watchman employed while the boat 
was laid up. It may be considered settled that a watchman under such 
circumstances has no lien under the gênerai maritime law, or the act 
of June 23, 1910 (Act June 23, 1910, c. 373, 36 Stat. 604). The Sinaloa 
(D. C.) 209 Fed. 287; The John T. Moore, Fed. Cas. No. 7,430 In- 
numerable other cases to the same eflfect might be cited. Claimant, 
however, relies on article 3237 of the Civil Code of Louisiana as 
giving a lien for such services, and not superseded in this particular 
by the act of June 23, 1910. But state laws do not create maritime 
liens on foreign ships. The Roanoke, 189 U. S. 185, 23 Sup. Ct. 491, 
47 L. Ed. 770. 

For thèse reasons, the exceptions of M. Levy & Sons to the com- 
missioner's report will be overruled, and the exceptions to allowance of 
the claims of Duke and Charles Levy will be maintained and the said 
claims rejected. 

There will be a decree accordingly. 
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SCLARENCO v. CHICAGO BONDING CO. 
(District Court, W. D. Kentueky. November 1, 1916.) 

1. CouETS <S=5366(25) — United States Coubt— State Décisions— Bonds— Lia- 

BIUTT. 

The décisions of the state court establish the Uabllity of sureties on a 
constable's bond executed under a local statuts; such décisions being 
blndlng on the fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent DIg. § 957 ; Dec. DIg. <g=s> 
366(25).] 

2. Sheriffs and Constables <S=>170 — Bonds — Sueeties — LiIabilitt of. 

The surety on the officiai bond of a Kentueky sheriff or constable Is Ua- 
ble only for compensatory, and not punitive, damages for the officer's 
breach of duty. 

[Ed. Note. — For other cases, see Sheriffs and Constables, Cent. Dig. §g 
409-413; Dec. DIg. <S=>170.] 

3. GOXFRTS <S=>280— JURISDICTION— RiGHT TO BaISE QUESTION. 

Under Judiclal Code (Act March 3, 1911, c. 231) § 37, 36 Stat. 1098 (Comp. 
St. 1913, § 1019), proTldlng that. If any suit corameneed in a District 
Court or removed thereto, shall appear to the satisfaction of the court, 
at any tlme after suit has been brought, not to substantlally involve a 
dispute or controversy properly wlthin the Jurisdictlon of the District 
Court, or the parties hâve been Improperly or collusively made or joliied 
for the purpose of creatin^ a case cognizable or removable, the District 
Court shall dismiss the suit or remand it to the court from vphlch It 
was removed, as justice may require, the fédéral District Court may, 
when led to believe or suspect that it has not jurisdiction of the actipn, 
Itself ralse the question of jurisdiction. 

[Ed. Note.— For other cases, see Cotirts, Cent. DIg. §§ 816-818; Dec. Dlg. 
<g=3280.] 

4. Courts ig=»280 — Jueispiction— Détermination. 

Under such act the court, after hearing testimony on the question, may 
Itself find the spécifie facts relatîng thereto, or may in îts discrétion sub- 
mit the testimony to the décision of the jury. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 816-818; Dec. 
Dig. ®=32S0.] 

6. Courts <®=5328(2) — Fédéral Courts— Jurisdiction. 

A constable wrpngfully levled exécution on a stock of groceries owned 
by plaintiff, retatning po.ssession for about 40 hours. The stoclc was of the 
value of $600, and the demand for whieh exécution was levled was less 
than $30. Plaintiff sued on the constable's bond in tlie fédéral District 
Court, qlaimlng $4,000 damages. Held that, as only compensatory dam- 
ages are allowed in suits on constables' bonds, the action should, under 
Judiclal Code, § 37, be dlsmissed, for plaintiff could hâve had no reason- 
able ëxpectation that slie had the rigbt to recover, or could recover any 
amount wlthin the jurisdiction of the court. 

[Ed. Note. — For other cases, see Courts, Cent. DIg. g 890; Dec. DIg. 
<S=328(2).] 

At Law. Action by Clara Sclarenco against the Chicago Bonding 
Company. There was a verdict for défendant. On motion for new 
trial. Motion granted. 

W. C. Madden and Ben Chapeze, both of lyouisville, Ky., for plain- 
tiff. 

Furlong, Woodbury & Furlong and Dallam, Farnsley & Means, ail 
of Louisville, Ky., for défendant. 

Ë=>For otber cases ses same toplc & KEY-NUMBER in ail Key-Numbered Dlge8tB & Indexes 
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EVANS, District Judge. In this action the plaintiff, a citizen of 
Kentucky, sued the défendant, a citizen of Illinois, to recover upon a 
liability alleged to hâve been incurred by it as surety on the officiai 
bond of L. H. Roberts, a constable of Jefïerson coimty, Ky. The pro- 
visions of the bond conform to the statutes of the state, and particu- 
larly in the stipulation that the constable "shall faithfully and truly 
exécute and perform ail the duties of said office," the only stipulation 
in the bond which is important in this case. Roberts, the principal, 
was not sued, as he is a citizen of Kentucky, and making him a défend- 
ant would, of itself, hâve ousted the court's jurisdiction. 

The basis of the action, as stated in the pétition, is that Roberts, 
the constable, had in his hands for service an exécution against Her- 
man Sclarenco, husband of the plaintiff, which was issued by a justice 
of the peace of Jefïerson county, and that the constable, through his 
deputy, levied the exécution upon plaintiff's stock of groceries at 5 :30 
p. m. on Saturday, October 9, 1915, took possession of the property 
so levied upon, and closed the storehouse containing it, but that on the 
following Monday at 9:30 a. m. the property was restored to the 
plaintiff. 

Plaintiff claims that the property levied on was hers, and not her 
husband's, and has upon that ground brought this action, laying her 
damages at $4,000, which, of course, prima facie gave the court ju- 
risdiction, and no question was raised on that subject by the défendant 
in the answer. The plaintiff, in her pétition, however, significantly 
omitted to show the quantity, character, or value of the property, or 
to make the statement that the exécution issued by the justice of the 
peace and levied on her property was upon a judgment for $28.95, 
besides interest and costs. 

At the trial before the jury, after hearing the plaintift"'s own testi- 
mony to the explicit effect that the entire stock of groceries levied on 
was worth no more than $600, that some parts of it were perishable, 
while others were not, that the perishable parts were greatly injured, 
perhaps to the extent of $200 or $300, and that ail of them were out of 
her possession for only about 40 hours, including one holiday, the 
court, on its own motion, raised the question of jurisdiction. 

[1, 2] The action is against the surety, and not against the constable. 
In such cases the law of Kentucky must govern us as to the criterion of 
recovery, inasmuch as the bond sued upon is one executed by a Ken- 
tucky officer under a Kentucky statute, and any contract features of 
it were created under the statute of that state. Sheriff's bonds in 
Kentucky, so far as this case présents the question, are altogether 
analogous to those of a constable, and the construction of such con- 
tracts or bonds by the Court of Appeals of Kentucky furnishes the 
rule by which we must be governed. That court has clearly established 
the proposition that only compensatory damages, and not punitive 
damages, can be recovered from a surety on a sheriff's bond. John- 
son V. Williams, Adm'r, 111 Ky. 289, 63 S. W. 759, 23 Ky, Law Rep. 
658, 661, same case, 54 L,, R. A. 220. While we, as we hâve seen, are 
to be governed by the construction put upon such bonds by the Court 
236 F.— 38 
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of Appeals of Kentucky, and by the ruie it has established, it may not 
be improper to remember that the gênerai rule seems to be in harmony 
with that announced in the case referred to. 

[3-5] As we hâve stated, the court itself raised the question of 
jurisdiction. As this was an action by a citizen of Kentucky against 
a citizen of Illinois doing business in this state, the jurisdictional 
amount is fixed by the statute of the United States at a sum exceed- 
ing |3,000, exclusive of interest and costs. While, of course, the court 
knows, and must take judicial notice of, the law of Kentucky (Ky. 
Stats. § 1086) limiting the jurisdiction of a justice of the peace to a 
sum greatly less than $3,000, namely, $100, nevertheless there was noth- 
ing said in plaintiff's pétition indicating the amount of the judgment 
upon which the exécution was issued. The plaintiff did use the word 
"malicious" ; but, taking the allégations of the pétition as a whole, this 
was a mère epithet, and in no way indicated any state of facts upon 
which the epithet could be justified. Indeed, the action is altogether 
ex contractu, and it is obvions from the testimony that, if the entire 
stock of groceries had been taken and permanently Icept, a proper ruling 
as to the measure of damages would not hâve entitled plaintiff to re- 
cover over $600, the fuU value, as she testified, of the stock itself in its 
entirety. It thus became manifest that there could not possibly hâve 
been any reasonable or intelligent expectation by the plaintiff that she 
could recover an amount in excess of $3,000, exclusive of interest and 
costs, nor, indeed, in excess of $600, giving her the most extrême lat- 
itude. 

This situation brought into view section 37 of the Judicial Code, 
which is but a re-enactment of a similar provision that has been in the 
statutes of the United States since the Judiciary Act of 1875. That 
section reads as follows: 

"If In any suit commenced In a District Court, or removed from a state 
court to a District Court of the United States, It .shall appear to the satisfac- 
tion of the said District Court, at any tîme after such suit has been brought 
or removed thereto, that such suit does not really and substantially Involve 
a dispute or controversy properly wlthln the jurisdiction of said District 
Court, or that the parties to said suit hâve been improperly or col- 
lusively made or joined, elther as plaintlffs or défendants, for the pur- 
pose of creating a case cognlzable or removable uuder this chapter, the said 
District Court shall proceed no further therein, but shall dlsmiss the suit or 
remand it to the court from which it was removed, as justice may require, and 
shall make such order as to costs as shall be just." 

This statutory provision has been the subject of considération in 
many cases, and especially by the Suprême Court of the United States. 
The foUowing gênerai propositions hâve been clearly settled: 

1. When the court, during the progress of a trial, is led to believe 
or to suspect that it has not jurisdiction of the action because it does 
not really involve a jurisdictional controversy, it may itself raise the 
question of jurisdiction. 

2. After hearing the testimony on the question, it may itself find the 
spécifie facts relating to it, or in its discrétion it may submit the tes- 
timony to the décision of the jury; and 

3. If the unmistakable fact and légal certainty be that the plaintiff 
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could not hâve had any reasonable expectation that he had a right to 
recover, or that he could recover an amount within the jurisdiction of 
the court, the action should be dismissed for want of jurisdiction, in- 
asmuch as it was then made to appear that the amount of darnages 
laid in the plaintiff's pétition was merely colorable, and that the juris- 
dictional amount was not really involved. 

They hâve been distinctly ruled, in the f oUowing among many cases : 
Hartog V. Memory, 116 U. S. 588, 6 Sup. Ct. 521, 29 L. Ed. 725; 
Barry v. Edmunds, 116 U. S. 550, 6 Sup. Ct. 501, 29 L. Ed. 729; 
Metcalf V. Watertown, 128 U. S. 586, 9 Sup. Ct. 173, 32 L. Ed. 543 ; 
Morris v. Gilmer, 129 U. S. 315, 9 Sup. Ct. 289, 32 L. Ed. 690; Wet- 
more v. Rymer, 169 U. S. 115, 120, 121, 18 Sup. Ct. 293, 42 L. Ed. 
682; Deputron v. Young, 134 U. S. 241, 252, 10 Sup. Ct. 539, 33 L. 
Ed. 923; Put-in-Bay v. Ryan, 181 U. S. 409, 430, 431, 21 Sup. Ct. 709, 
45 L. Ed. 927; Holden.v. Utah, etc., Co. (C. C.) 82 Fed. 209. 

Finding the facts to be as stated, and the criterion of damages ap- 
plicable to such facts to be as established by the Court of Appeals 
of Kentucky, the court was clearly of opinion, not only that it was le- 
gally impossible that any recovery for over $600, besides interest and 
costs, could hâve been had, but also that the plaintilï could not, when 
the suit was brought, hâve had any reasonable expectation of recover- 
ing a greater amount. It may be obvious, as the debt was only $28.95, 
with interest and costs to be added, that the levy would hâve been ex- 
cessive, even if the property had belonged to Herman Sclarenco ; nev- 
ertheless it cannot be forgotten that only part of it was damaged, and 
ail of it was restored to plaintiff within 40 hours — a holiday included. 

While the courts of the United States must take jurisdiction and 
enforce the rights of ail litigants where the law so requires, it is not 
open to them to exercise power not given by law, and it is as much their 
duty to refuse jurisdiction when they hâve it not as it is to exercise it 
when the law gives it. It is also their duty, under section 37 of the 
Judicial Code, to exercise care to prevent impositions upon their ju- 
risdiction whenever, intentionally or unintentionally, that is attempted 
or likely to resuit. This is a wise and wholesome rule. 

In view of ail thèse facts as found by the court, it was of opinion 
that it had not jurisdiction, and, having discharged the jury, it dismissed 
the action without préjudice and without costs. The plaintiflf has 
moved for a new trial, and the motion has been attempted to be sup- 
ported by citation of many authorities. Of themselves those authori- 
ties are very sound, but no one of them has any real bearing upon 
the merits of the motion. 

The motion speaks of exceptions, but none was taken to the final 
action of the court, and the court recalls none taken to any part of the 
testimony; but inasmuch as the plaintiff's case may not hâve been 
prepared during the trial in such way as to be available for appellate 
proceedings, while we hâve no idea tiiat any change in our own view 
of the law is probable, nevertheless we hâve concluded to grant the 
motion for a new trial, so that, if plaintiff desires to hâve the questions 
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involved decided upon appellate proceedings, her case may be so pre- 
pared as to enable her to do so. 

The défendant may, if so advised, by pleading raise the question of 
jurisdiction. 



UNITED STATES SMELTING CO. v. AMERICAN GALVANIZING CO. 

(District Court, E. D. Pennsylvania. November 3, 1016.) 

No. 4244. 

Sai,es ©=383 — CoNTRACT TO Deliver "F. O. B. Cars St. L." — Duty as to 
Shipping Directions. 

Plaintiff nierely averring a eontract to doliver "f. o. b. cars St. L.," and 
demand for and refusai to give shipping directions, and défendant ad- 
mitting such refusai, but denying refusai to accept, plaintiff cannot hâve 
judgment on the pleadings, as, if the shlpment is to be made froiu another 
place to St. L., no directions from the buyer are required; otherwise, 
they are. 

lEd. Note.— For other cases, see Sales, Cent. Dig. §§ 224-227 ; Dec. Dlg. 
©=383.] 

At L,aw. Action by the United States Smelting Company against 
the American Galvanizing Company. Rule for judgment discharged. 

R. vStuart Smith and Morgan, Lewis & Bockius, ail of Philadelphia, 
Pa., for plaintiff. 
Alfred Aarons, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The principles of law which control 
in this case may be thus formulated: 

Where either party to a eontract gives notice of his refusai to per- 
forai, the other may treat this as an anticipated breach, and bring his 
action, without awaiting the time of performance stipulated. 

Delivery contracts, like ail otliers, are to be performed in accord- 
ance with their found meaning. 

Nondelivery under a eontract to deliver and accept may constitute 
a breach by vendor or vendee. In a case of mère nondelivery, the breach 
is on the part of the party whose duty it was under the eontract to 
first act. 

In contracts to deliver f. o. b. vessel, ■with or without a designated 
port of shipment, the vendee is the first actor, and must provide and 
designate the vessel by proper shipping directions. In a like eontract, 
where the vendor is given optional ports of shipment, the vendor is the 
first actor, and must name the port before he can require the vendee 
to provide the vessel. 

Where the delivery is f. o. b. cars at the place of shipment, the 
vendee is the first actor, and must provide the car and give the necessary 
directions. Where, however, the delivery is to be by carrier at the 
port or point of destination of the shipment f . o. b. vessel or car, the 
eontract gives thé vendor the right, and requires him to sélect and en- 
gage the carrier, and he is thereby made the first actor. 

^=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Where the contract itself gives to the party required to act ail neces- 
sary information to enable him to perform, he cannot excuse perform- 
ance by proof of the fact that he asked for and was not given, or was 
refused, further directions. 

The f ollowing cases were ruled upon some one or more of thèse prop- 
ositions and givc sanction to them as the law : Roehm v. Horst, 178 U. 
S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953; Kunkle v. Mitchell, 56 Pa. 100; 
Dwight V. Eckert, 117 Pa. 490, 12 Atl. 32; Hocking v. Hamilton, 158 
Pa. 107, 27 Atl. 836 ; Railway Co. v. Steel Co., 123 Fed. 655, 59 C. C. 
A. 419; Evanston Co. v. Castner (C. C.) 133 Fed. 409. This ob- 
servation does not in terms apply to the last two propositions, but we 
think them to be logical corollaries to the others. 

When we turn from thèse gênerai principles to their application to 
the facts of the instant case, we find this situation and this state of 
facts : The question is presented as in substance a demurrer question. 
The plaintiff avers a contract to deliver "f. o. b. cars East St. Louis," 
or "f. o. b. cars East St. Louis basis." We bave stated the place of de- 
livery in the alternative, because there are four suits on four différent 
contracts, three of which follow the one phraseology and one the other, 
and we wish to dispose of ail of them by one opinion. The further 
averment is made that the plaintiff asked the défendant to designate 
the place to which the spelter purchased was to be shipped. It affirm- 
atively appears that no shipping instructions were given, and it does not 
appear that any reply was made by the défendant to the request for 
them. The position of the plaintiff is that this failure of the défend- 
ant was the équivalent of a refusai, and this refusai was in légal in- 
tendment a refusai to accept, and a conséquent breach of the contract. 
The position of the défendant is that it was not bound to give shipping 
directions, and that no inference could be drawn from its refusai to 
so do, other than one of notice to plaintiff that défendant stood upon 
the contract and that plaintiff would be held to strict compliance. It 
should further, perhaps, be stated that nothing appears of the relations 
of the parties to the contract, except that the plaintiff is a citizen of 
Maine and the défendant of Pennsylvania. 

There is a recognized atmosphère in which the two sides of this case 
were presented distinctly favorable to the plaintiff. The impression, 
whether justified or not, could not be resisted that the défendant was 
seeking to escape the conséquences of the bargain into which it had 
entered. There is a like favorable prédisposition in favor of the po- 
sition of the plaintiff, born of the very clear and forceful argument 
addressed to us by its counsel and the clear-cut and helpful brief sub- 
mitted. Counsel for défendant, however, must be freely and fuUy 
conceded the right, which may expand into a duty, to protect the de- 
fendant in the assertion of every légal right. 

To compress the argument for plaintiff into a sentence is to inadc- 
quately présent it, but the argument essentially is this: The relations 
of the parties to each other and to the subject-matter of the contract 
were such that the référence to the place of delivery meant nothing 
more than a mode of expressing the price. To what place the àctual 
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shipment was to be made was determined by the instructions to be giv- 
en ; but, wherever it was, the référence to cars f . o. b. East St. Louis 
fixed the price, and makes it clear that it was a price term only. The 
word "basis" in some of the contracts emphasized this. 

The fact that there is nothing to show East St. Louis to be the 
place of manufacture or of final destination — the end of a contem- 
plated carriage — ail confirms the view of the contract taken. We are 
therefore not only justified, but required, to give to the quotpd expres- 
sion its ordinary and recognized meaning. The ordinary meaning of 
delivery f. o. b. cars is that the vendor is to be at the expense of haul- 
ing, loading, etc., or is to pay the f reight to the named place, and that no 
responsibihty rests upon the vendee until such delivery is made. It 
will be seen that this meaning, while clear and unambiguous, may 
nevertheless apply in whole or in part according to the conditions to 
which it appHes. A contract to deliver f. o. b. vessel at the port 
of departure would be held to mean that the shipper is to be at the 
expense of loading. It just as clearly would not be held to mean that he 
had the right to sélect or was bound to supply the vessel. If, however, 
the port is the port of destination of the vessel (which possibly is 
reached by many vessels), then it would be equally clear that the ship- 
per did bave the right to choose the vessel and was bound to provide 
it. This case really résolves itself into this suggested very narrow 
question of fact. 

The exact bearing point of the controversy can be best f ound by pre- 
senting three supposititious cases : (1) A broker, or other middleman,, 
who buys to sell again, buys for delivery to an unknown consignée at 
an unknown place. To get a price basis, East St. Louis is named as the 
place of delivery. It is not in the contemplation of either party that the 
goods shall be there shipped or received, but they are to go to any place 
named by the vendee. (2) A vendor bas a manufactory in East St. 
Louis from which he ships. A rate is made for delivery f. o. b. cars 
East St. Louis, with the expectation of being shipped elsewhere. (3) A 
vendee buys goods for delivery to himself at East St. Louis, to be there 
used. The goods are to be shipped in cars to East St. Louis, where the 
consignée is to receive them. The common-sense as well as légal mean- 
ing of thèse respective contracts is that in the first and second cases the 
vendee is bound to give shipping instructions. In the third case the 
vendor bas them. 

The final question is to which of thèse three classes does this con- 
tract belong? The position of the plaintiflf is that it belongs to the 
first class. The présent and real question is not whether it belongs to 
that class, but whether on the face of the record it is shown to so 
belong. This must be determined from an inspection of the record 
alone. The statement of claim avers simply a contract for St. Louis 
delivery. If this were the real contract, and the vendor was to ship 
from another place to St. Louis, it would be clear that it was the mean- 
ing of the parties that the shipment was to be made by rail to St. 
Louis and there received. It would be the place of the vendor to- 
pay the f reight, and the shipment would belong to him (with ail the 
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conséquences of this), until delivery at St. Louis. One conséquence 
would be that it would be his right to sélect the carrier and make his 
bargain for the shipment. Nothing would be required of the vendee 
beyond acceptance and payment. A right of action in the vendor could 
therefore only be based upon a refusai to accept. This refusai is aver- 
red, and the case of the plaintifï made out. 

The affidavit of défense, however, dénies the refusai to accept, al- 
though admitting a refusai to give shipping directions. The question 
then résolves itself into this : Was the défendant bound to give them, 
or did the plaintifï already hâve them? On the averments of the 
pleadings, we cannot find whether the sale called for a delivery f. o. 
b. cars for shipment f rom St. L,ouis, or a shipment by car to St. Louis. 
Without this finding we cannot détermine which of the parties had the 
right to sélect, and upon whom was the conséquent duty of supplying 
the car. To find this f act we must go outside the pleadings, and it fol- 
lows that plaintiiï is not presently entitled to judgment. This conclu- 
sion ehminates ail other questions raised. 

Rule discharged. 



FIELD et al. v. HAFNIA S. S. CO. 
(District Court, E. D. Pennsylvanla. September 12, 1916.) 

On motion for reargument. Denied. 
For former opinion, see 234 Fed. 187. 

Howard M. Long, of Philadelphia, Pa., for libelant. 
H. Alan Dawson, of Philadelphia, Pa., and Burlingham, Montgom- 
ery & Beecher, of New York City, for respondents. 

DICKINSON, District Judge. The motion is confined to the one 
feature of the claim for hire as affected by the suspending provision 
of the charter party. The cross-libelant has successfully maintained 
that the fire casualty which befell the vessel suspended ail its obliga- 
tions under the charter party. It has been found in favor of the 
claimant that the suspension of the obligations of the contract continued 
throughout the life of the charter party. It was further found that 
the claim made for hire was not justified. We hâve been asked to 
review this latter ruling, and, in doing so, to make a fuller statement 
of the findings of fact, and incidentally make a correction in the state- 
ment of dates. 

The vessel arrived in the outer harbor of the port of Buenos Ayres 
on October 6, 1911. The captain went ashore to arrange for the dis- 
charge of the cargo. To efïect this the vessel was required to be 
moved up into the inner harbor. Had no fire occurred, the discharg- 
ing, so far as could be anticipated, would hâve been begun on Octo- 
ber 9th, and would hâve been completed about November 9th. The 
fire occurred on the morning of October 8th. The vessel was filled 
to subdue the fire. She was not raised until October 15th. The port 
authorities would not permit the damaged vessel to discharge at the 
wharf first designated. The wharf required under the customs régula- 
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tions was not and could not be secured until October 27th. The dis- 
charging proceeded without delay, but was not completed until Decem- 
ber 4th. The vessel was then surveyed and taken in charge by her 
owners. She sailed on December 16th for the port at which she was 
afterwards repaired. Her owners refused to return her to the charter- 
ers, because the term of her hiring had ended by the time she was in 
condition to be restored to service. The charterers paid the hire up 
to the then next time of payment, after deducting 18 days. They in- 
advertently stated the déduction as made from October 6th, instead of 
from October 8th, the true date of the fire. If, however, the sum de- 
ducted was not excessive, the misstatement of the date of th^ fire is 
not important. The cross-Hbelant apparently does not dispute the 
correctness of the déduction affecting the time measured by the dates 
of October 8th and October 15th. The controversy is over the déduc- 
tion made in excess of $1,623.23, or $2,029.04. 

The claim is based upon the propositions of law that the question 
involved is whether the vessel was in a state of eflSciency for the serv- 
ice required of her, and the further proposition that such service was 
the discharge of her cargo, and the proposition of fact that she was 
in a condition to perform and did in fact perform this service. The 
claimants are at the outstart confronted with this at least seeming 
dilemma. The obligations of each of the parties alike grow out of 
the charter party. Thèse obligations, if not strictly reciprocal and 
interdependent, respectively each support and is in considération of the 
other. The owners were bound to give the charterers the use of the 
vessel and to maintain her in a state of efficiency. The charterers 
were bound to pay the hire. It is unthinkable that either could, with- 
out performing, demand performance. The owners hâve successfully 
asserted the suspension of their obligation to give the charterers the 
use of the vessel. flow, then, can they in the same breath demand 
the hire? 

The claimants seek to escape the conséquences of the answer which 
the form of the question suggests by the limitation of the demand to 
the time during which the charterers did hâve the use of the vessel 
in unloading. This enables them to retort with the question in a différ- 
ent form. The charterers had the control and use of the vessel ; why 
should they not pay the hire? The point of the conflict between the 
parties thus clearly has its bearings upon the fact of use. The char- 
terers aver loss of the use of the vessel for which they had agreed 
to pay the hire. The owners retort with the averment of some, al- 
though a limited, service. The obligation of payment, it is true, is 
contractual, and is not based upon a quantum meruit ; but the fact 
of efficiency is a fact oî substance, and is présent, if real, and need not 
be formally complète. Fitness is a relative term. When, therefore, 
ail that is called for is fitness to meet harbor uses, fitness for an ex- 
tended voyage cannot be demanded. This is the principle underlying 
the rulings (so far as this feature was involved) in the cases of Hogarth 
V. Muller, App. Cas. 48, Lake Co. v. Bacon (D. C.) 129 Fed. 819, and 
137 Fed. 961, and 14.S Fed. 1022, 74 C. C. A. 476, and the case of 
Clyde Co. v. West India Co., 169 Fed. 275, 94 C. C. A. 551. 
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The question, as already observée!, is one of contract. The obhga- 
tion sought to be enforced, or relief from it, must be sought in the 
charter party. In the instant case, there are two pertinent provisions. 
One suspends the obligations of the contract in the event of lire. The 
other is that "damage preventing the working of the vessel" relieves 
the charterers from the obligation to pay hire "until she be again in 
an efficient state to résume her service." Under the first provision 
there was constructively no contract. This condition related back 
to the time of the fire, and as it continued up to the expiration of the 
term of hiring, the contract constructively ended on October 8th. 
Under the second provision-, no hire was payable, owing to the damaged 
condition of the vessel, until she was restored to a state of efficiency. 
As she was not restored within the life of this contract, she was never 
restored, and the obligation to pay hire was at an end. This leaves the 
question of when it ended, and the answer turns upon what is meant 
by fitness. 

We think the fair meaning of the contract to be this: The expecta- 
tion, of course, was that the vessel would earn for its charterers the 
amount of her hire. The forced idleness of the ship and conséquent 
loss of earning power might resuit from damage to the ship ; inefiicient 
equi])ment; unskillful handling; damage to the cargo or stress of 
weather. The dividing line for apportioning the loss is clearly indi- 
cated. If the loss was due to daniage to the cargo, the charterers must 
bear it ; if to the ship, the owners. This might, under a différent 
state of facts, require the drawing of rather fine lines. Under the 
facts of this case we fmd there "was a loss of time" of not less than 
19 days "from damage preventing the working of the vessel," and 
that in conséquence "the payment of hire ceased" for that length of 
time. 

We are further of opinion that the owners can justify withdrawing 
the vessel from the charterers on the ground that the fire ended their 
obligation to continue her in service only at the cost of foregoing any 
demand for hire. The suggestion of the equity of a demand for hire 
as compensation for the use made of the vessel in unloading is met 
by the thought that the charterers agreed to pay the stipulated hire, 
not for partial, but complète, service, and that the agreement vi'as that 
hire should cease as long as the vessel was incapable of service. Cer- 
tainly while she, as a conséquence of the fire, was lying at the bottom 
of the harbor, she was not in an efficient state of service, and the dura- 
tion of inefficiency was, as we hâve found, at least 19 days. 

We therefore adhère to the conclusion before reached, and because 
of this the reargument is refused. 

A decree embodying the findings made may be submitted. 
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WALLEKSTEIN v. GALLAGHER. 

(District Court, B. D. Pennsylvanla. November 6, 1916.) 

No. 3934. 

BANKBUPTCY «=>164»— PBErBRENCBS — WllAT CONSTITUTES. 

Défendant agreed to mafce a loan, provided she should recelve a mort- 
gage On glven properly, and dellvered her check for the amount of the 
loan to her daugbter. The daughter, who was afflUated wlth an In- 
solvent corporation, dellvered the money to the corporation; but thé- 
corporation could not glve the required mortgage, and défendant de- 
manded return of her money, whlch was made a few days thereafter. 
Seld that, as défendant had dellvered the money to her daughter, not a» 
agent of the corporation, and as she promptly demanded return of her 
money claimlng that no rlght to it had pasaed to the corporation, repay- 
ment did not constitute a préférence, whlch could be set aslde by the 
trustée on the corporation's banferuptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. { 267; Dec. 
Dlg. <@=ï>164.] 

At Law. Assumpsit by David Wallerstein, trustée, against Honora 
Gallagher. There was verdict for défendant. Sur rule for new 
trial. Rule overruled. 

James McMullan and J. B. Colahan, 3d, both of Philadelphia, Pa., 
for plaintiff. 

Arthur S. Minster, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. Ail questions before involved în 
this case hâve been razeed to one. This one question arises out of the 
spécial fact features of this case and does not readily lend itself to 
a statement in the form of an abstract principle. The question i& 
raised by the fourth of the reasons for a new trial. 

The action was to recover an alleged preferential payment made to 
défendant by the bankrupt within the prohibited period. One thing 
upon which the case was submitted by the trial judge rested upon a 
finding of this state of f acts : The défendant was asked to make a loani 
or advancement of $10,000 to some one for some purpose. To whom or 
for what purpose the money was to be furnished does not appear with 
sufficient clearness to permit of its accurate statement in short com- 
pass. It is unimportant, because what the défendant consented t» 
do is clear. She consented to part with the money on condition that 
she received a mortgage for a like sum on a designated property. She 
drew a çheck for the sum and confided it to her daughter, delivering 
it upon the like condition. Her daughter was connected with the bank- 
rupt corporation as an officer or otherwise. She deposited the check in 
bank to the account and crédit of the company. The mortgage was 
not given, and it developed that it would not, because it could not, be 
given. Thereupon the défendant demanded the return of her money 
and received back $9,000. It does not appear to whose order the check 
was drawn. It was drawn February 10, 1915. The deposit was made 
February 11 th, and it was retumed February 14th. The acts were 
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really doser together than the calendar indicates, because a Sunday 
and a bank holiday intervened. The prohibited transfer must of 
necessity (as well as by the language of the statute) hâve been a trans- 
fer of the property of the bankrupt. This suggested the question of 
whether this $10,000 ever was the money of the bankrupt. This, so 
far as a question of fact, was submitted to the jury to find, with in- 
structions that if this money had never been the money of the Com- 
pany the verdict should be for the défendant. There were alternative 
findings submitted, but if it was error to submit this one, or the in- 
struction was wrong, the plaintiff should hâve a new trial. Was there 
in this error ? If there was, the error was fatal to the plaintiff, because 
the lay mind would not hesitate over the conclusion to be reached. 
Is this conclusion, however, in accord with légal principles? 

It may be based arguendo upon the right of rescission. A conditional 
delivery may, at least under some circumstances, be revoked if the 
condition is not complied with. Let it be remembered that the instruc- 
tion was coupled with the thought that the delivery of the check was 
to the daughter, not to the bankrupt, and that the sélection of the Com- 
pany as the depositary was not the act of the défendant. It was not, 
therefore, a loan made to the company, on its crédit, followed by a 
tardy change of heart and an attempt to undo what had been done. 
It was a stoppage in transitu. The expectation that a bank créditer 
of the company would hâve taken the money, had it not been with- 
drawn, we do not see affects the question, otherwise than to speed 
the withdrawal. No rights of this creditor had attachée. To say 
that the rights of other creditors had attached is to beg the whole 
question. If the money remained the money of the défendant, the 
rights of no creditor had attached. It did so remain if she had the 
right to recall the handing of the check to her daughter. Nothing more 
is called for than the statement of our conclusion that she did hâve 
this right. 

The other reasons for a new trial are not pressed. We hâve con- 
sidered them, however. The other questions submitted to the jury 
were submitted under instructions more favorable to the plaintifï than 
an accurate statement of the law warranted. This was because, al- 
though one of the points submitted by plaintiiï embraced an over- 
statement of the légal principle invoked, it was affirmed in the belief 
that an attempt to qualify it as applied to the facts of the case on trial 
would hâve probably only served to confuse the jury, and the qualifi- 
cation was not deemed to be of practical importance. The verdict bas 
rendered it wholly so. 

The rule for a new trial is discharged. 



604 23G FEDERAL REPORTER 

EOBERTS r. LOWE, Colleetor of Internai Revenue. 
(District Court, S. D. New York. March 18, 1916.) 

1. INTER^^AL Revenue (S=>38 — Iu-egal I3xactions — Recovert. 

As Rev. St. § 989 (Coinp. St. 1913, § 1635), providing tliat wlien recovery 
Is liad agaiust an internai revenue colleetor for money exactcd by hini, and 
by hlm paid into tlie treasury, no exécution shall i.isue against such col- 
leetor, provided the court certifies there was probable cause for his act, is 
only applicable to the colleetor vt'ho received and turned over the tax to 
tbe Treasury Department, a subséquent colleetor of Internai revenue, 
sued for Illégal exactions by his predecessor, if liable, is individually 
liable ; there being no provision for restitution by the government to hlm. 

[Ed. Note, — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84 ; 
Dec. Dig. ®=38.] 

2. INTEBNAL Revenue <S=»38 — Illégal Exactions — Liabilitt. 

As the section is applicable only to the collecter making the illégal 
exaction, and as an action against such colleetor may be revlved against 
his représentatives on his death, his successor in office is not liable to 
suit for the illégal exaction. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84 ; 
Dec. Dig. <S=»38.] 

3. Intebnal Revenue <g=>38 — Actions — Rroiris of Action. 

TJnder Act l'eb. 8, 1899, c. 121, 30 Stat. 822 ((^)inp. St. 1913, § 1591), pro- 
viding that no action or other proceeding lawfully commenced against any 
offlcer of the TJnited States in his officiai eapacity, or in relation to dis- 
charge of his officiai duties, shall abate by reason of the (expiration of his 
term, but in such event the court, within 12 nionths thereafter, on motion 
or supplemental pétition showiug a necessity for survival to obtain a 
settlement of the questions involved, may allow the same to be maintained 
against his successor in office, one wlio paid corporation excise taxes ille- 
gally exacted by a colleetor of internai revenue cannot, no action having 
been instituted against such collecter, maintain an action against his 
successor. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84 ; 
Dec. Dig. <S=38..1 

At lyaw. Action by Dimcan I. Roberts, individually and as a mem- 
ber and as président of the United States Express Company, an unin- 
corporated joint-stock association, against John Z. Lovve, Jr., Collecter 
of Internai Revenue of the United States of America for the Second 
District of the State of New York. On démarrer to the complaint. 
Démarrer sustained, and complaint dismissed. 

Frederick G. Curry, of New York City, for plaintilîf. 

H. Snowden Marshall, U. S. Atty., of New York City (Ben A. 
Matthews, Asst. U. S. Atty., of New York City, of counsél), for de- 
fendant. 

AUGUSTUS N. HAND, District Judge. [1, 2] This is a démarrer 
to the complaint in an action brought against the défendant, John Z. 
Lowe, Jr., who is described as "colleetor of internai revenue," to re- 
cover corporation excise taxes collected from the United States Ex- 
press Company by Charles W. Anderson, who was at the time col- 
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lector of internai revenue. The only theory of recovery, in my opinion, 
is against Mr. L,owe individually, and I know of no provision of law 
which would enable him to obtain restitution f rom the government if 
he were held liable. 

Section 989 of the Revised Statutes, providing that when recovery 
is had against a collector for money exacted by him, and by him paid 
into the treasury, no exécution shall issue against such collector, pro- 
vided the court certifies there was probable cause for the act, only in 
terms is in aid of the collector who received and turned over the tax 
to the Treasury Department. I can see no theory upon which this 
action can be brought against the succeeding collector. The remedy 
either lies in an action against Mr. Andersen or in an action against 
the United States. The latter remedy is apparently authorized by the 
case of United States v. Emery, 237 U. S. 28, 35 Sup. Ct. 499, 59 h. 
Ed. 825. If any authority were needed, the case of Patton v. Brady, 
Executrix, 184 U. S. 608, 22 Sup. Ct. 493, 46 L. Ed. 713, would seem to 
involve the conclusion that the only action which can be brought 
against any individual is an action of assumpsit against the collector 
who actually exacted the tax, and it was held in the case of Patton v. 
Brady, supra, that such an action could be revived against the personal 
représentative of the deceased collector. This position is wholly in- 
consistent with the theory that the action is against the collector as 
such. The theory is a recovery for money illegally obtained by the 
collector as an individual, and no subséquent collector can be subjected 
to his liability, 

[3] I do not think that the plaintifï can sue the défendant as suc- 
cessor to Collector Anderson under the Act of February 8, 1899 (30 
Stat. E. 822, c. 121), which provides that no action or other proceeding 
lawf ully commenced against any ofificer of the United States in his offi- 
ciai capacity, or in relation to the discharge of his officiai duties, shall 
abate by reason of the expiration of his term, but in such event the 
court at any time within 12 months thereafter, on motion or supple- 
mental pétition showing a necessity for the survival thereof to ob- 
tain a settlement of the questions involved, may allow the same to be 
maintained against his successor in office. This remédiai act was to 
enable pending proceedings against public officiais in their officiai ca- 
pacity to be continued when necessary to obtain settlement of the ques- 
tions involved. In this case there was no pending action against the 
former collector, Anderson ; this action is not necessary to recover 
the money, for the plaintifï has a remedy against the United States, as 
appears from the décision in the case of United States v. Emery, su- 
pra, as well as against Anderson; and, finally, this cause of action is 
not in theory against the collector in his officiai capacity. 

If recovery were had against the présent collector, for reasons stat- 
ed in the earlier part of this opinion, I do not see that any existing légal 
machinery exists by which he could obtain restitution from the govern- 
ment. Judge McPherson, in his opinion in the case of Armour v. 
Roberts (C. C). 151 Fed. 846, apparently held that a succeeding col- 
lector could be sued as such for restitution of sums paid to a former 
collector ; but he did not discuss any of the difhcultles which I hâve 



€06 236 FEDERAL REPORTER 

alluded to in reaching such a resuit, and I can find no sufficient basis 
for the conclusion he reached. He evidently misconceived the nature 
of the action, which is an action against the coUector personally. If this 
were net so, it would not hâve been held by the Suprême Court in the 
case of Patton v. Brady, Executrix, 184 U. S. 608, 22 Sup. Ct. 493, 46 
Iv. Ed. 713, to hâve survived against the executrix of the deceased col- 
dector. 

For the foregoing reasons, the demurrer should be sustained, and 
the complaint dismissed. 



In re POHLIG. 

(District Court, E. D. Pennsylvania. November 6, 1916.) 

No. 5S0T. 

Bankbuptcy <S=3400(1) — Exemptions — Claim of Exemptions — Resteaining 
Execution. 

After levy of exécution upon his household goods, the bankrupt flled a 
voluntary pétition In bankruptcy, and upon adjudication clalmed tUe 
goods as exempt under the state laws. Upon pétition of the bankrupt, 
the sherlff was restralned from proceedlng wlth the exécution, and the 
property was set off to him as exempt. Bankruptcy Act July l, 1898, c. 
541, i 47, 30 Stat. 557 (Comp. St. 1913, § 9631), makes it the duty of the 
trustées under the direction of the court, to set aslde the bankrupt's ex- 
emptions. Uelû, that, as the bankrupt had prayed for the property to be 
set aside to him as exempt, he could not complain of the vacation of the 
restraining order, for, the property having been set aside, the bankruptcy 
court had no further concern therewith. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 671, 673; 
Dec. Dig. <S=>400(1).] 

In Bankruptcy. In the matter of the bankruptcy of George William 
Edgar Pohlig. Upon pétition by Warren Stirling, judgment créditer, 
to vacate an order restraining proceeding with exécution. Restrain- 
ing order vacated, 

Harry L. Stirling, of Philadelphia, Pa., for judgment creditor. 
Cascaden & Spangler, of Philadelphia, Pa., for bankrupt. 

THOMPSON, District Judge. The petitioner, Warren Stiriing, ob- 
tained a judgment against the bankrupt in the sum of $12.50 in the 
municipal court, Philadelphia county, April 17, 1916, upon vi^hich ex- 
écution was issued the same day and a levy made upon the household 
goods and fumiture at the bankrupt's home. A voluntary pétition in 
bankruptcy was filed, and the bankrupt was adjudged a voluntary 
bankrupt on May 15, 1916. The schedules filed by him showed lia- 
bilities of about $800. The schedules showed but one item of assets, 
as follows: 

"Invested as part payment of household goods about six years ago, $200.00." 

This item is cîaimed by the bankrupt in his schedules as property 
•exempted by state laws. On June 12, 1916, upon pétition of the bank- 
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rupt, the court granted an order restraining the sheriff from proceed- 
ing with the exécution. This restraining order the court is now asked 
to vacate, upon the ground that the levy is made upon property which 
the bankrupt claims is exempt. The jurisdiction of the court over ex- 
empt property is confined to the proceedings necessary on the part o£ 
the trustée to "set apart the bankrupt' s exemption and report the items 
and estimated value thereof to the court as soon as practicable after 
their appointment." Bankruptcy Act, § 47 ; Woodruff v. Cheeves (C. 
C. A., 5th Cir.) 5 Am. Bankr. Rep. 296, 105 Fed. 601, 44 C. C. A. 
631; In re Jackson (D. C, Pa.) 8 Am. Bankr. Rep. 594, 116 Fed. 46. 

If the présent application were opposed by a trustée on behalf of 
the creditors, the court would, in a proper case, continue the restrain- 
ing order to permit the trustée to set aside the exempt poperty. The 
answer to the pétition to vacate, however, is filed by the bankrupt. 
He has set out in his schedule the item above referred to as his only 
asset, and claims it entirely under his right to exemption. He now 
seeks to continue to delay his judgment créditer by the restraining or- 
der, upon the ground that what he has claimed as exempt is part of 
the bankrupt estate. Surely he cannot shift his position in that man- 
ner. Having made his claim that the equity in the household furni- 
ture levied upon at the instance of the judgment creditor is exempt^ 
he is estopped from denying the effect of what he set out in his sched- 
ules. By his own act he has claimed that his assets are beyond the 
reach of his trustée in bankruptcy and are therefore out of the juris- 
diction of this court. He cannot be permitted to use the court of 
bankruptcy as a means to delay indefinitely the enforcement of the 
lien acquired by the sherifï's levy. 

It is ordered that the restraining order be vacated. 



THE DIXIB. 

(District Court, E. D. Louisiana. July 25, 1916.) 

No, 15401. 

Maritime Liens <g=e4 — Suit to ENroKCE — Scfficiency of Libel. 

Allegatiotis in a libel that the owner of a dredge hired another dredge 
and a barge from libelant to asslst such dredge in its work and failed to 
pay the hire, and that through the négligence of such charterer the barge 
was sunk, do not establish a maritime lien which will support a suit in 
rem against the dredge. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 102 ; 
Dec. Dig. (©=>64.] 

In Admiralty. Suit by the River Sand & Gravel Company against 
the dredge Dixie. On exception to libel. Exception sustained. 

John D. Grâce, of New Orléans, La., for libelant. 
James Wilkinson, of New Orléans, La., for claimant, 

POSTER, District Judge. This is a libel in rem by the River Sand 
& Gravel Company against the dredge Dixie. The libel allèges, in sub- 
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stance: That the dredge, while owned by the Louisiana Construction 
Company, was engaged in dredging in the Mississippi river at New 
Orléans and depositing the earth on the bank for the double purpose 
of deepening the river and building up a site for a wharf on shore. 
That the said owner hired the dredge Katharine, belonging to libel- 
ant, to aid and assist in the said work, agreeing to pay the necessary 
expense of taking her from Angola, La., to New Orléans, and of re- 
turning her to said place, in addition to a hire of $1,000 per month, 
and she was so employed. That the owner of the Dixie also hired 
the barge Texas, belonging to libelant, to aid the Dixie in said work 
at a stipulated price, and so used her. That the officers and crew of 
the Dixie permitted the Texas to sink. On further allégations of 
nonpayment of the hire and expenses, aggregating $5,061.23, etc., libel- 
ant prayed for admiralty process against the Dixie and that she in due 
course be condemned and sold. 

The board of commissioners of the port of New Orléans appeared 
and claimed the dredge as owner, and subsequently filed an exception 
to the jurisdiction of the court, on the ground that the libel shows no 
admiralty lien. 

The libel is in rem, and it is not alleged the then owner specifically 
pledged the Dixie in any way. It is not alleged the barge Texas was 
sunk by a collision with the Dixie. It is not even alleged she was lost 
by the négligence of the officers and crew of the Dixie. Therefore 
there.is no lien arising from the tort of the Dixie. There were no serv- 
ices rendered to the Dixie, such, for instance, as towage or repairs, 
or salvage, and, of course, it is not contended any supplies were fur- 
nished. The lien seems to be claimed on the theory the vessels were 
engaged in a joint enterprise, and the aid given the Dixie by the others 
was maritime, and entitled their owners to a lien. 

Admiralty liens are stricti juris, and not to be extended by construc- 
tion or implication. Conceding, for the sake of argument, the very 
doubtful proposition that the Dixie was engaged in a maritime ven- 
ture, it does not follow the contract between libelant and her owner 
created an implied lien on her. In this case the allégations of the libel 
are inconsistent with the lien claimed. If there is no lien, necessarily 
there is no jurisdiction in rem. Vandewater v. Mills, 19 How. 82, 15 
L. Ed. 554; The Alligator, 161 Fed. Z7, 88 G. G. A. 201; Bouker 
Contracting Co. v. Proceeds, etc. (D. G.) 168 Fed. 428. 

The libel will be dismissed. 
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DURAND V. BROWN. 

In re TILDEN SAW & MFG. 00. 

(Circuit Ck)Uit of Appeals, Sixth Circuit November 8, 1916.) 

No. 2832. 

1. OonpoRATioNS <g=»2.30 — Stock— Patmext of Subscriptions. 

Stock issued as paid-up and nonassessable cannot be assessed, in the 
at)sence of fraud. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. § 877; Dec. 
Dig. <@=5230.] 

2. Corporations <S=»232(2) — Stock Subsobiption— Payment. 

Under Pub. Acts Mich. 1903, No. 232, § 2, providing that capital stock 
subscribed nmy be paid In, either in cash or In other property, real or 
Personal, and in vlew of Pub. Acts Mieh. 1907, No. 146, § 2, limitlng the 
property so approprlable to sueh as can be sold and transferred by the 
corporation, and as shall be subject to levy and sale on exécution, a 
secret process, though intangible, was, prlor to the latter act property 
which was approprlable for the payment of capital stock of a corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 883; Dec. 
Dlg. «=232(2).] 

8. Pbopebtt ®:32 — What IS. 

Secret proeesses and formulas are "property," and rights in them 
are recoguized and entitled to protection as property rights. 

[Ed. Note.— For other cases, see Property, Cent Dig. § 2; Dec. Dlg. 
©=2. 

For otber définitions, see Words and Phrases, First and Second Séries, 
Property.] 

4. Corporations <S=3269(3)-— Stock Subscriptions— Payment. 

Where it was conteiided that stoclc of a corporation was not paid in, 
évidence held to sbow that a secret process, listed as property and glven 
in payment of the stock, was delivered to the coriMration, and that it 
had the beneût thereof. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. |§ 887, 888, 
1154-1159, 2277 ; Dec. Dig. <S=>2(J9(3).] 

5. Goon WiLL ©=30 — "Property Kigiit" — Transfeb. 

Good will Is a "property right" which can be conveyed with the busi- 
ness to which it Is Incident. 
[Ed. Note. — For other cases, see Good Will, Cent Dig. { 2 ; Dec. Dig. 

For other. définitions, see Words and Phrases, First and Second Séries, 
Property Rights.] 

6. Corporations ig=>232(l) — STOCKHOLnEBS— Tbansfixees. 

A transférée, with full knowledge that stock, though purportlng to be 
fuUy paid in, is not actually paid for, is Uable to corporate creditors 
for the amount unpald. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. || 879, 880, 
987; Dec. Dig. <g=232(l).] 

7. CoBPoBATioNS <&=»76 — Stock Subscbiptions— Payment Thebbof. 

Money paid toward the purchase of corporate stock cannot be conrert- 
ed into a loan to the détriment of other interested parties, 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. {$ 197-209, 
213-218; Dec. Dig. <e=>76.] 

8. Corporations €=»232(3)-;-Stoçk Subschiption— IiIabilitt fob.. 

Where corporate stock was, on the formation of a corporation, deliv- 
ered in return for property, and It was eontended th&t a credltor, who 
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once owned part of the stock, wag liable becanse the stock had not been 
fuUy pald for, the property contrlbuted having been overvalued, held, 
Inéquitable to charge against such stock more of the defleiency than tho 
ratio it bears to the whole stock. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. { 884; Dec. 
Dig. <©=»232(3).] 

•. COKPOEATIONS €=»479 — StoCK SUBSCEIPTION— PAYlOiNT— UnPAID StJB- 
8CBIFTI0N. 

Members of a partnershlp engaged in nianufacturing and leasing butch- 
ers' aaws, being in the need of working capital, orgajnlzed a corporation 
and received practically the entire stock, paying therefor by transferring 
to corporation property, patents, and a secret proceas for manufacturing 
saw blades ; such process being valned at a large sum of money. There- 
upon members of the firm entered Into an agreement to transfer one- 
half of the stoCk to a trustée, on hls paying to the corporation a sum of 
money eqnal tO one-half of the par value of the stock; the agreement 
provlding that dividends thereon should be paid to the corporation until 
they aggregated the other half of the par value of the stock. The trustée 
was given an option to withdraw f rom the corporation and demand back 
hls advances, repayment of the same to be secured. The trustée, after 
making most of the advances provided, gave notice of intention to with- 
draw, and the appeUee who had succeeded to the trustee's rights, was 
given a mortgage to secure the amounts due. The mortgage was of 
record when crédit was advanced to the corporation. The formai req- 
uisites of Pub. Act» Mich. 1903, No. 232, provlding for payment of cor- 
porate stock In property, were complied wlth. Held that, tbough the 
members of the flrm obviously dld not deem the secret formula to hâve 
the présent market value listed, yet, as they in good faith expected the 
corporation to prosper, and that, when developed, the net corporate 
assets contrlbuted would, as a whole, be worth the amount at which 
they were taken, it would be inéquitable, under ail the circumstances 
presented, to deny to appellee the enforcement of bis mortgage as against 
the other creditors. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 1869, 1872- 
1874; Dec. Dig. «=479.] 

10. CoBPoBATioNs €=479 — Stock Subbcbiptions— Right of Cbeditobs. 

Though ordlnarily unpaid stock subscriptions inure to the benefit of 
future as well as exlsting creditors, under the facts of this case, créditera 
giving crédit wlth the mortgage on file are not entitled to complaln that 
the stock held by appellee's predecessor had not been fully paid for. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. U 1869, 1872- 
1874; Dea Dig. <8=»479.] 

11. Bankbxjptct ©=9262(3)k—JuBiSDiOTioN— Disposition of Funds. 

Where property of a bankrupt corporation subject to a mortgage was 
eold free from the mortgage, the parties agreeing to abide by the final 
détermination of the court as to ownerahlp, the court had Jurlsdiction 
to award the fund to the mortgagee, notwlthstanding it was contended 
that the mortgagee, by reasoa of hls predecessor*» ownershlp of corpo- 
rate stock which it was asserted had not been fuUy paid in, was not en- 
titled to enforce the same. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. | 865; Dec. 
Dig. <g=>262(3).] 

Appeal from the District Court of the United States for the East- 
ern District of Michigan ; Arthur J. Tuttle, Judge. 

In the matter of the bankruptcy of the Tilden Saw & Manufactur- 
ing Company. The daim of Cullen Brown was contested by Harvey 
S. Durand, as trustée in bankruptcy. From a judgment of the Dis- 

-■ — ■ .... - . _. . . - 
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trict Court, reversing the order of the référée, and awardîng a fund to 
claimant, the trustée appeals. Affirmed. 

H. B. Graves, of Détroit, Mich., for appellant. 
Charles Wright, Jr., and J. W. Beaumont, both of Détroit, Mich., for 
appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SES- 
SIONS, District Judge. 

KNAPPEN, Circuit Judge. Appellee is the owner of the unpaid 
balance (about $5,175) of the bankrupt's bonded indebtedness, secured 
by mortgage on its plant and other property. The mortgaged prop- 
erty was sold by the trustée in bankruptcy, under the order of the 
bankruptcy court, and by agreement between the interested parties 
the balance of the mortgage debt was paid over to a third person (who 
was in fact the trustée in bankruptcy) as trustée, to abide the final dé- 
termination of the court as to right and ownership. The trustée and 
appellee each presented daims to the fund, The référée found appel- 
lee indebted to the bankrupt on account of certain subscriptions to its 
capital stock, in amount sufficient to wipe out the mortgage debt, and 
awarded the fund to the trustée in bankruptcy for distribution among 
creditors. The District Judge reversed the référée and awarded the 
fund to appellee ; hence this appeal. 

The case, so far as now material, is this: George M. and William 
E. Tilden were members of a copartnership engaged at Détroit in man- 
ufacturing and leasing butchers' saws. At least one of the Tildens had 
been in that business 22 years. They were in need of working capital. 
As a resuit of negotiations with appellee and one MacCallum, a cor- 
poration called the Tilden Saw Company was formed November 5, 
1904, under the laws of Michigan, for the manufacture and sale of 
butchers' saws and the leasing of the same, and for other purposes. 
The capital stock was divided into 600 shares, of $100 eacH, of which 
one of the Tildens subscribed for 300 shares, the other 299 shares, one 
Crandall taking the remaining share, presumably to furnish the required 
number of incorpKJrators. According to the articles of association, the 
stock was fully paid for in property, according to thèse valuations: 
The shop equipment of the late copartnership, together with saw 
frames and blades under lease, or manufactured, or in proCess of 
manufacture, as well as materials for the same, together with a horse, 
wagon, and harness, at amounts aggregating $9,500; two United States 
patents to the Tildens for improvements in saws at a valuation of 
$30,000; and this further item: 

"The secret process for the manufacture of saw blades devised by George 
M. and William E. Tilden and heretofore used in the business of Tilden Bros. 
& Noble and duly assigned in wrlting to sald Tilden Saw Company, $21,900." 

Thèse varions items totaled $61,400 and were taken subject to an 
indebtedness of $1,400, which the corporation assumed., A written 
contract between the Tildens and MacCallum, trustée, bearing date the 
15th day of the same month of November (and ratified on the same 
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date by the corporate directors and stockholders), recited the organizà- 
tion of the company with full-paid capital stock of $60,000, and the 
Tildens' ownership of the larger part of it ; their wish to procure ad- 
ditional capital for "promoting the interests and business" of the cor- 
poration; the désire of MacCallum, as trustée for himself and others, 
to investigate the business, and his willingness to furnish "additional 
cash" upon the conditions thereafter named — and provided for the 
sale and transfer to MacCallum, as trustée, of 300 shares, or one-half 
the capital stock ; for the élection as directors of MacCallum, appellee, 
George Tilden, and William Tilden, to hold respectively the ofSces 
of président, treasurer, secretary, and vice président; for the pay- 
ment by the trustée of $8,000 in three installments on or before three 
months, to be used in discharging certain debts of the corporation, the 
cost of its organization, and current expansés in the manufacture of 
about 5,000 f rames and 40,000 saw blades ; for the further payment 
of $3,000 on or before 90 days after the receipt of a certain shipment 
of saw frame and blade steel, and $4,000 more, in two items, within 
60 days later, ail of the payments to be made to the Tildens and by them 
paid over to the corporation as its property; for the turning over of 
the 300 shares of stock mentioned (except a qualifying share each to 
MacCallum and appellee) to a third party in escrow, to pass to the 
trustée on full payment of the $15,000 stated — the dividends, however, 
on one-half of that amount (until aggregating $15,000) to go to the 
corporation, and only afterwards to go to the trustée, provision be- 
ing made for meanwhile protecting the rights of the corporation in liiat 
half of the stock. The trustée was given express power to withdraw 
at any time after the making of the first three payments (aggregating 
$8,000), if dissatisfied with the business of the corporation ; or if, at 
the time of the last payment, there should not hâve been placed upon 
the market and in the hands of butchers 5,000 f rames with accompany- 
ing blades, the trustée could postpone his décision to withdraw until 
such amo»nt of frames and blades should be in good faith so placed, 
with the right, in the event of such décision, to sever connection with 
the corporation, cancel the stock purchase, and be relieved from further 
payments, whereupon the corporation should repay to the trustée the 
entire amount so invested by him at the rate of $600 per month, with 
interest, the repayment to be secured by bill of sale of 5,000 saw frames 
and 40,000 blades, etc. — the trustée to contemporaneously give the 
corporation contract authority to lease such property in the usual 
course of its business. During the period of expérimentation the 
trustée and appellee, as well as the two Tildens, were to be employed 
by the corporation at salaries of $15 per week eaçh, George Tilden 
meanwhile to bave charge (subject to appellee's supervision, control 
and possession) of the financial and business management, as well as 
of manufacturing. The corporate articles of association and the con- 
tract between the Tildens and the trustée were in effect parts of one 
transaction. ' 

The contract was proceeded with, the trustée and his beneficiaries 
advancing under it $13,600 (or $14,100), which was paid to the Til- 
dens and by them turned over to the corporation, on whose books it 
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was carried as "surplus account." Appellee acted in éffect as gênerai 
manager .diiring the probationary period. About March 1, 1906, Mr. 
Beaumont (who had meanwhile succeeded MacCallum as trustée) 
gave notice of withdrawal from the corporation under the terms of the 
written contract, the stock se contingently purchased was reassigned 
to the Tildens, and on March 1, 1906, the Saw Company gave to 
Beaumont, as trustée, a bill of sale to secure the repayment of the 
sums so advanced according to the original agreement, except that the 
times of payment were slightly postponed — the trustée thereupon giv- 
ing the corporation the lease provided for by the contract. Payments 
were made to appellee (who had succeeded to the rights of the trus- 
tée and his cobeneficiaries) until June 1, 1909, at which time $10,000 
remained unpaid, whereupon the trust mortgage in question was giveri 
(securing a $10,000 bond issue delivered) covering ail the corporation's 
assets. At the time of the adjudication in bankruptcy, more than three 
years later (viz., October 31, 1912), about $3,000 and interest remained 
unpaid. 

[1t3] The trustée in bankruptcy contends that the capital stock of 
the corporation was unpaid for to the extent of the valuation put in 
the articles of association upon the so-called "secret process" (the valua- 
tion of the other items of property contributed not being directly 
challenged), and that appellee's relations to the transaction were such 
as to make him liable for its fuU payment. The statute in force when 
the corporation was organized (P. À. Mich. 1903, Act 232, § 2) pro- 
vided that the capital stock subscribed may be paid either in cash 
or in other property, real or personal, with the proviso that: 

"Wliere payment is made otherwlse than in cash there ishall be included in 
the articles an itemizcd description of the property in vvhicli sucli payment is 
made, with the vaUiation at which each item is taken, which valuation shall 
be conclnsive in the absence of actual fraud." 

So far as form goes the .statute was unquestionably complied with. 
It is the settled rule in Michigan that stock issued as paid-up and non- 
assessable cannot be assessed in the absence of fraud. Young v. Erie 
Iron Co., 65 Alich. 111, 31 N. W. 814; Graves v. Brooks, 117 Mich. 
424, 426, 75 N. W. 932. 

The trustée in bankruptcy contends, fïrst, that the so-called secret 
process was not property cajjable under the statute of being appropri- 
ated in payment of capital stock ; and, second, that it was f raudulently 
overvalued. We entertain no doubt that the secret process, as de- 
scribed in the articles of association, was appropriable under the stat- 
ute to the payment of capital stock. The fact that it was intangible 
does not make it any the less "property," for the then existing statute 
contains no limitation of appropriable property, such as found in the 
later statute of 1907.^ 

1 P. A. Mich. 1907, Act No. 146, § 2 ; 4 Howell's Mich. Stat. (2d Ed.) § 
9533, limits the propert.v so appropriable to such as "can be sold and trans- 
ferred by the corporation, and as sliall be sub.iect to levy and sale on exécu- 
tion, or other process issued ont of any court liaving compétent jHrisdiction, 
for the satisfaction of auy .iudgment or Uecree against such corporation." 
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We find nothing to the contrary of this view in the décision in Sav- 
ings Bank v. Stove Polish Co, 105 Mich. 535, 539, 63 N. W. 514, 
which does not in terms déclare that no intangible property having 
actual value can be taken by the corporation at such value in payment 
for its capital stock — the holding being only that the "gif t for influence" 
there involved was "not a tangible asset, such as the law contemplâtes 
as a part of the capital stock of a corporation." However, the statute 
of 1885 there involved (P. A. Mich. 1885, Act No. 232) contained no 
express provision for payment for capital stock in property. 

Secret processes and formulas are property, and rights in them are 
by the Suprême Court of Michigan recognized as entitled to protection 
as property rights. O. & W. Thum Co. v. Tloczynski, 114 Mich. 149, 
72 N. W. 140, 38 L. R. A. 200, 68 Am. St. Rep. 469; Grand Rapids 
Wood Finishing Co. v. Hatt, 152 Mich. 132, 115 N. W. 714. It is of 
course true that a purely fictitious item of property would not satisfy 
the statute, as, for example, the formula involved in Wood v. Sloman, 
150 Mich. 177, 193, 194, 114 N. W. 317, whose valuation was held 
merely a form to enable a sale of stock for a fraction of its proper 
value, or the gift for influence involved in Savings Bank v. Stove Polish 
Co., supra, or the fictitious schedule condemned in Nichols v. Buell, 157 
Mich. 609, 615, 122 N. W. 217. 

[4-9] The trustée in bankruptcy contends, however, that the so-called 
secret process was not for the manufacture of saw blades, but simply 
for "the method or manner of running or operating the business," and 
so not property within the meaning of the statute. This proposition 
and the contention of fraudulent overvaluation may be considered to- 
gether. The référée agreed with the trustee's contention as to the na- 
ture of the secret process, and held that the stock issued for it had 
not been paid for, because the process had not been written out and 
was not disclosed by the Tildens to the corporation, nor "turned over 
to it in such manner as to be of any value to it, if it had any value." 
The question of fraudulent overvaluation was not otherwise passed 
upon. The District Court expressly held that the charge of fraudulent 
overvaluation of assets contributed (apparently treated by the court as 
a whole) was not sustained. 

We see no merit in the suggestion that the process, whatever it was, 
was not turned over to the corporation. True, it was not written out, 
but it does not appear to hâve been a mère formula ; there was testimony 
that the whole process was in effect turned over to the corporation (it 
was expressly included in the bill of sale from the Tildens to the cor- 
poration as "a certain secret process known to us and used by us in 
the manufacture of saw blades"), and that, had the Tildens left the 
company, the latter could hâve continùed the business. So far as the 
process related to mechanical work, it would hâve to be "illustrated 
and shown." The corporation must hâve had whatever benefit there 
was in the process, for both Tildens remained with the corporation 
throughout the eight years intervening between the corporate organiza- 
tion and the bankruptcy. 

There was testimony that the secret process was "just our knowledge 
of how to conduct the saw business," "simply our knowledge of the 
business, which of course we kept secret to ourselves"; that "nothing 
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but the System was secret." But there was also testimony, not only 
tliat it was "simply the knowledge of how to set and file saws" ; that 
it was "a. System of manufacturing blades and sharpening them"; but 
that it consisted in the "handhng of the machines as well as the method 
of getting the work out, and somewhat the method of placing it on the 
market also." Brown testified that the secret process "referred to cer- 
tain filing machines that they [the Tildens] did not care to place pat- 
ents upon." 

There was also testimony that the $21,900 valuation was put in by 
agreement between the Tildens, MacCallum, and appellee, to enable thè 
Tildens to get "our half of the stock," and tending to show that no at- 
tempt was made to place a spécifie valuation upon the secret process, 
except to adopt such amount as would bring the valuation up to $60,000. 

Considering ail the testimony, we think the parties understood that 
the property furnished by the Tildens had no such présent market value 
as was put upon it in the articles, and that it had no intrinsic value to 
that amount, unless for use in connection with a going, reorganized and 
profitable business. We think, however, that the Tildens believed that, 
with the cash to be advanced by MacCallum and his associâtes for de- 
veloping the business, it would be successful to the extent of earning 
net dividends upon the full capitalization of $60,000, and thus that 
when so developed the net corporate assets contributed would, as a 
whole, be worth that amount. The fact that one-fourth of the stock 
was to be entirely paid for by the application of such dividends tends 
strongly to évidence such belief . It is not unnatural that the Tildens, 
having such belief and expectation, but lacking the capital or the ability 
to obtain it by ordinary commercial loan, should be willing to put in 
one^half of their outfit, including patents, processes, and ail incidents 
of their business, including good will, so far as it existed (and good will 
is a property right which can be conveyed with the business to which 
it is incident, Prame v. Ferrell [C. C. A. 6] 166 Fed. 702, 92 C. C. A. 
374), against the cash contributed by MacCallum and Brown into the 
treasury of the corporation for the purposes stated. 

We also think that MacCallum and Brown expected that, given such 
working capital and the proposed co-operation, the business would be 
profitable to the extent stated, and would pay reasonable dividends 
upon the full capitalization of $60,000;- otherwise, they could hope to 
get, for a very long period of years at least, earnings (scant at that) 
upon but one-fourth of the stock, for which they would pay par. With 
dividends at 6 per cent, it would take nearly 17 years to pay for the 
other one-fourth. The fact that in the corporate reports for 1907 and 
later years patents and formulas were carried at much less than the 
aggregate valuations put in the articles of association upon patents and 
"secret process" does not strongly tend to show fraud in the original 
valuations. In 1906 one-half the total original stock had been turned 
into the treasury. 

But MacCallum and his associâtes were f urnishing money for a busi- 
ness new to them, and they did not know that this expectation would be 
realized. It was natural that during such period of expérimentation 
they should retain, for their protection against disappointment, the op- 
tion of determining their ultimate status, whether as creditors or stock- 
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holders. The fact, if it be a fact, that they refrained from participat- 
ing in the original incorporation in order to avoid the question of stock- 
holding liability, does not strongly make against the existence of such 
expectation, especially in view of the probationary nature of their re- 
lation. We should hesitate to say that a f raudulent overvaluation of the 
assets, as a whole, contributed by the Tildens, was made out, especially 
having in mind the fact that ail of the permissible capital stock was 
placed at the outset, and that there is nothing to indicate that either of 
the four parties concerned had any intention of selling their holdings 
in whole or in part. In fact, although other stock issues were made 
during the operating lif e of the corporation, there is no évidence that 
any of its stock, old or new, was ever sold at less than par. 

But whether or not, under other circumstances, and as against cred- 
itors otherwise related, the valuation in question would be deemed 
fraudulent, we think it would be inéquitable to so hold, and to deny to 
appellee the repayment of his advances, under the circumstances pre- 
sented and in favor of the beneficiaries hère concerned. True, it is 
the gênerai rule that a transférée with full notice that stock, though 
purporting to be f ully paid for, is not really paid for, is liable to cor- 
porate creditors for unpaid subscriptions. It is also the gênerai rule 
that "money paid towards the purchase of stock cannot be converted 
into a loan to the détriment of other interested parties." Clark v. Clark 
Mach. Co., 151 Mich. 421, 423, 424, 115 N. W. 416, 418; Allen v. 
Commercial Bank (C. C. A. 6) 191 Fed. 97, 99, 111 C. C. A. 577, and 
cases cited. But the facts of this case, we think, distinguish it froAi 
the cases last cited, and from ail the other décisions chiefly relied on by 
appellant. 

Although the contract took the form of a sale with option to convert 
into a loan, we think, upon a review of ail the évidence, oral and writ- 
ten, that in équitable contemplation the dominant nature of appellee's 
primary relation to the corporation should be regarded as that of a 
loaner of money, with option of stock purchase, rather than that of a 
purchaser endeavoring to turn the transaction into a loan. The rela- 
tions of MacCallum and appellee as officers and stockholders, not only 
were not greatly différent than f requently given creditors, but were rea- 
sonably necessary to the expérimental opération required to enable an 
intelligent exercise of the option. 

Appellee is not attempting to get anything but his advances and rea- 
sonable interest. The corporation has apparently had the actual benefit 
of every dollar of his advances, and has been able to operate about 
eight years, presumably, at least in large measure, as a resuit initially 
of the advances made by appellee and his associâtes, The corporation 
is shown to hâve been solvent when appellee retired, and apparently 
made a little profit for a time thereafter. It is fairly inferable from 
the testimony of one of the Tildens that the later losses were largely 
due to going into experiments and the manufacturing of "side lines." 
The Vvitness alsô says there was no need of going into bankruptcy — 
"there was just a quarrel between my father and brother and the pre- 
ferred stockholders." 
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Moreover, as already said, the stock returned by appellee and his 
associâtes to the Tildens was not kept by thein, but was turned into 
the corporation treasury. Later new issues of stock, both common 
and preferred, were made, and such sales of new and old stock hâve 
been had that the corporation has in effect received from the $30,000 
stock in question at least one-half the $21,900 aheged overvaluation of 
property contributed by the Tildens. It would, vve think, be inéquitable 
to charge against this stock more than the ratio it bears to the whole 
stock. Clark v. Clark Mach. Co., supra, 151 Mich. at page 421, 115 
N. W. 416. 

No creditors could reasonably bave given crédit, actually or con- 
struGtively, on the supposition that the stock in question was not paid 
for. The stock was issued in the name of the Tildens as paid for; the 
corporate records showed the making of the contract and the subsé- 
quent acts and conveyances, including not only the bill of sale from 
the Tildens to the corporation, but the bill of sale to secure the repay- 
ment of advances, given by the corporation to the trustée, upon the ex- 
ercise of the option to receive back the money — this bill of sale be- 
ing entered at large upon the corporate records upon March 9, 1906. 
The contract itself (a copy of which was also attached to the bill of 
sale last referred to) was, on July 26, 1905, recorded in full in the rec- 
ord of articles of association kept by the county clerk. The fact of the 
making of the bond issue of 1909, and the trust mortgage securing it, 
were entered upon the corporate records May 19, 1909, the mortgage 
was duly recorded in August following, and an item of secured in- 
debtedness (apparently represented by the debt to appellee, although 
not so designated) is shown in the report of the corporation for each 
year from 1907 to 1912, both inclusive. The existing creditors be- 
came such since May 1, 1911. The alleged overvaluation was thus not 
"to the détriment of other interested parties." 

[10] Although it is the gênerai rule that unpaid stock svibscriptions 
inure to the benefit of future as well as existing creditors (Clark v. 
Clark Mach. Co., supra, 151 Mich. at page 424, 115 N. W. 416), we 
think the facts of this case bring it within the rule that creditors giving 
crédit with a mortgage on file in the proper office are not entitled to 
complain (Clark v. Clark Mach. Co., supra, 151 Mich. at page 421, 115 
N. W. 416). 

[11] We bave no doubt of the jurisdiction of the District Court, 
under the consent submission, to make the order complaincd of. 
Whether, in case a contrary resuit had becn rcached, it would hâve had 
jurisdiction, exccpt by bill in equity, to decree and enforce assessment 
for unpaid subscriptions, is a question not calling for décision. 

The judgment of the District Court should be affirmed. 
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riBEMAN-S FDND INS. CO. T. GLOBE NAV. CO. et al. 

THE NOTTINGHAM. 

(Circuit Court of Appeals, Nlnth Circuit. October 2, 1916.) 

No. 2631. 

1. Insurance <ê=>64e(6) — Causes ot Loss — ^Mabine Insuranok — Unsbawoethi- 

NESS — Bdbdes of Peoof. 

As between owner and Insurer, the burden of proving that a vessel la 
unseawortby rests upon the insurer. 

[Ed. Note. — ror other cases, see Insurance, Cent Dig. U 1659-1662, 
1664; Dec. Dlg. <3=»646(6).] 

2. Insubance <g=>665(4) — Cause of Loss — Mabinb Insubanchh-Pboof of Un- 

seawobthiness. 

Where, on an authorized survey ot a vessel before commendng a 
voyage, she was reported seaworthy and In good condition for the in- 
tended voyage, évidence of a very clear and convindng character Is re- 
qulred to overcoine such proofa and establish that her loss durlng the 
voyage was due to her unseaworthiness at Its commencement. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. { 1722 ; Dec. Dlg. 
<S=665(4).] 

3. Insubance <g=>388(3) — Waivek of Poefeiture — Mabine Insubance. 

It is a rule of the marine law of Insurance that any forfelture of a 
policy caused by a violation of its terms will be deemed walved by the 
insurer, if, after knowledge of the facts constitutlng such forfelture, he 
treats the policy as obllgatory. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. ] 1027; Dec. 
Dig. ■g=>388(3).] 

4. Insubance ®=j646(8) — Cause and Amount of Loss — Bubden of Pboof. 

The burden of proving a loss, for a cause and to an amount for which 
the insurer is liable, is upon the insured. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. g 1665; Dec. 
Dlg. <g=j646(8).] 

5. Insubance <©=ï468 — Extent of Loss — Mabine Insxjbance — ^Aotual Total 

Loss. 

Where the huU and somc parts of the apparel and equipment of a ves- 
sel, whlch became water-logged in a storm and was abandoned by her 
crew, were saved and bronght Into a port by salvors In a condition capable 
of being repaired at some cost, the vessel, as a vessel, was not destroyed, 
and there was not an actual total loss wlthin the terms of an Insurance 
policy, 

[Ed. Note. — For other cases, see Insurance, Cent Dig. §§ 1188-1191, 
1246 ; De& Dlg. <©=468.] 

6. Insubance ®=9l49 — Constbuction of Oontbaot — Inconsistenct Betwebn 

Wbitten and Pbinted Peovisions. 

If there be any inconsistency between a wrltten provision of a policy 
and the printed portions thereof, the wrltten language must prevail. 

[Ed. Note. — For other cases, see Insurance, Cent Dlg. §§ 301-304; 
Dec. Dlg. <3=5l49.] 

7. Insubance <@=>146(3)^-Consteuction of Conteact— Ambiguous Lanquage. 

If a policy will falrly admit of two constructions, the one should b« 
adopted whlch will Indemnify the insured. 

[Ed. Note.— For other cases, see Insurance, Cent Dig. { 295; Dec. 
Dig. <g=>146(3).] 
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8. Insurance <S=»150 — Marine Insurance — Construction of Conteact. 

A provision, written on tbe margin of a marine pollcy on a stdp, that 
"This iasurance is against total and/or constructive total loss of vessel, 
including gênerai average and/or salvage charges, * * * * " con- 
strued, and held not inconsistent with or to abrogate a dause of the 
policy providing that "the insured shall not hâve the right to abandon 
the vessel unless the amount which this company would be llable to pay 
under an adjustment as of partial loss for labor and materials (exclusive 
of salvage or gênerai average expenses and the cost of funds) shall ex- 
ceed half the amount hereby insured." 

[Eu. Note. — For other cases, see Insurance, Cent. Dig. §§ 305-307; Dec. 
Dig. ®=150.] 

9. Insurance ©=5469 — Marine Insurance — Kight of Abandonment. 

An insured is not entitled to abandon a vessel as for a constructive 
total loss, under the "high probability" rule, where the policies coutain a 
provision fixing the risçht to abandon on certain speeified terms. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1192-1227 ; 
Dec. Dig. (©=)469.J 

10. Insurance <S=3469 — Marine Insuranoe^ — Riout of Abandonment. 

The right of an insured to abandon a vessel as for a constructive total 
loss must be determined by the. situation of the vessel and the conditions 
existing at the time notice of abandonment is given. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1192-1227; 
Dec. Dig. <©=>469.] 

11. WoRDs AND Phrases— "Collision Clause" — ^"Running Down Clause." 

An additional provision for Insurance, on the margin of the pollcy, 
covering the contingency of a collision of the insured vessel with another 
vessel and the liabillty of the insured for the injury to such other ves- 
sel, is known as the "collision clause," or the "running down," clause. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Collision.] 

Budkln, District Judge, disseuting. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Libel in personam by the Globe Navigation Company, appellee here- 
in, and S. P. Weston, its trustée in bankruptcy, against the Fireman's 
Fund Insurance Company, appellant, to recover the amounts of two 
policies of marine insurance issued by the latter on April 17, 1911, for 
$6,000 and $24,000, respectively, upon the schooner Wm. Nottingham, 
owned by appellee, and vi^hich it is alleged was totally lost by périls of 
the sea and périls insured against in said policies. Decree for libel- 
ant for $30,000, with interest and costs, less $8,500 deducted in accord- 
ance with agreement of the parties. The insurance relates to the same 
disaster stated in Fireman's Fund Insurance Co. v. Globe Navigation 
Co. and S. P. Weston, as Trustée in Bankruptcy, No. 2630, 234 Fed. 
273, C. C. A. . Respondent appeals. Reversed. 

The schooner Wm. Nottingham, with Capt. A. W. Swenson as master, sailed 
from Westport, Or., on September 26, 1911, laden with a cargo of lumber, 
bound on a voyage to the port of Callao, Peru. The vessel had been insured 
by the appellant company on April 17, 1911, for the period of one year, in 
two policies of insurance, one for $6,000, and the other for $24,000 — ^total of 
$30,000. The vessel was valued at $45,000 in the policies. Her actual value 
was $30,000. On August 25, 1911, while the schooner was at Astoria, Or., 

(SssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgeists & Indexes 
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she was sui-veyed for the appellaiit by one Albert Crowe, a niarîne surveyor, 
who certlfled that he had examined the vessel and found ner in good condition 
aild suitable for the intended voyage and cargo. The vessel was loaded at 
Westport, Or. On the afternoon of September 26th, in attempting to pass ont 
of Westport slough into the Colunibia river at high tide, the vessel grounded. 
and remalned agronnd until high tide next day, wlien she was pulled oiï by 
two tugs. She tlien proceeded ou her voyage down the Columbia river to 
Astoria, where she was agaln surveyed by one Cherry, who appears to havo 
beeri acting for surveyor Crowe, whose name was attached to the report. 
The surveyor reported that he had "held a final survey on the vessel and 
found her well laden and the deck load thoroughly secured. Consider vessel in 
good trim for makiiig the intended voyage." After this survey, the vessel pro- 
ceeded to sea ou (.)ctober 2d. 

The Colunibia river bar was rough, but Capt. Swenson testifled that in his 
opinion it was not rougher than was safe for crossiug. The captain testifled 
further: After erossing the bar the ves.sel stood otTshore on a port tack. Af- 
ter everythiug had been straighteued up on deck, the captain directed the 
mate to soUnd the pumps, which he did, and found 15 inches of water in 
the well. TUis was the noi'uial autoimt of water to be lu the vessel after she 
had been lying In (tort for a time without being pnuiped out. The captain 
did not feel uneasy. Four hours afterward he sent down to try the punips 
again, and it took a little longer than usual to pump her out ; but he testifle(l 
that sometimes there Is a lot of drain froui différent parts of the ship, Which 
jirobably caused the water to drain through the wells, and the nien raight not 
bave punijied as hard as otliers, so he did not fael \uieasy. The vessel stood 
on the port tack to about 128° west, or until Oerober 4t]i. It then took the 
luen about an hour in every four before they could free tho shiij f rom water ; 
but this fact did not cause the captain to feel uneasy, for the reason that 
they had quite a breeze blowing, about 35 miles an hour or so. But the wlnd 
shifted to the southwest and increased, and the captain was compelled to put 
the vessel on the starboard tack. As he was well offshore, he could stay on 
this tack down the coast. When the vessel was put on the starboard tâck, the 
sea was pretty rough, and she took an unusually heavy lùrch to port, and the 
deck load shifted about four inches. The vessel then commenced to, niake 
water freely. Upon examination it was found tliat water was coming into the 
storeroom at the break of the poop— what was called the half deck. The 
water was pouring in there on the port side. The captain went forward and 
found the galley was flooded, the water coming in somewheré through the 
shifting of the deck load. The sea at that time was rough — very rough. The 
vessel lay over considerably. Most of the water was op tbelee or port side. 
The vessel lylng over on the port side caused this part of the vessel to get 
under water. This was sufflcient to take lu the water found in the vessel. It 
was at this time the captain sent the mert dôwn, and thèy vvorked for fpur 
hours without belng able to get her fpee of water. Then the captain ordered 
the mate to start the steam pump, and something happened to be wrong with 
it ; the captain, did not know what It was. It happens soipetimes that a 
pièce of wood or something gets into the valve and clappèrs and prevents tïie 
puinp from dolng its work. The steam pump Was last used at Astoria before 
leaving. The pump was then apparently in good condition, but it was not then 
used for the purpose of pumping out the vessel. At that time an additional 
section of hose was placed on the pump and was let over the side and the 
valve leading down into the hold was closed. Apparently the pump was in 
good condition, pumping the water over the side of the ship for washing down 
the vessel. When the captain found that the hand pump did n()t handle the 
water and the steam pump failed to work, he tried to get to port ; he was 
trying to run for Cape Flattery, but the sea was rough and windy. On Octo- 
ber 8th the steam pump was working. Had southeast wind from October 2d to 
October 8th. On, the afternoon of .Qctober 8th, and some time after the steam 
pump had got t» work, the vessel was struck by a heavy gale f)rr>i» the 
northwest It came so suddenly that it carried away one of the boats 
hanging in the davits and lashed with double lashing. It tore the boat from 
the lashing and threw It out on the water, and, although the vessel was ^n 
the right tack for the wlnd to strike the sails, she almost went oa her beam 
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ends. The force of the wind at that time was 100 miles an hour, Tlie 
captain trled to get the vessel before the wmd, but she was slow in 
getting there. For some tlme she was throwing herself on her beam ends. 
After the first heavy wind she righted herself somewhat, but durlng that 
heavy lurch she shifted her deck load conslderably, and then she did not 
answer her helm. She went over so niuch that the water came up in the 
donkey room and put out the fire, and they were unable to keep up steam. 
The captain then tried to get her on the other tack, so as to straighten her up 
and pump her out, but he was unable to do so ; she dld not answer her helm. 
The vessel contlnued to flll. Early on the morning of the 9th the situation was 
serious. The captain concluded to try and jettlson the deck load and prépara- 
tions were made for that purpose, but before the préparations were com- 
pleted the vessel laid over so much that the deck lashings parted, the deck 
load took a slide to port and up against the rigging, carrying away three 
masts — the main, mizzen and spanker — and the masts and deck load even with 
the rail went over the side. The wreckage was held by the forespring stay. 
To get rid of the wreckage it was necessary to eut this forespring stay. 
Volunteers were called for, and one man came forward and eut away the stay, 
and that released the vessel of the wreckage. When this was done they 
started to pump her out, but found that the water was coming; in through 
the holes in the side caused by the chain plates tearing out. They then rigged 
a raft and went over the sldes and plugged up the holes. They set the fore- 
sail and forestaysail, and hand-rigged some o£ it on a jury mast which had 
been set up in the meantlme. Then a heavy gale set in from the southeast. 
Whên the deck load went overboard, something forward caused the connections 
between the donkey boiler and the fresh water tanks to break, and ail the 
fresh water was lost. The donkey engine was then operated on sait water, 
and the vessel was nearly pumped out when a second gale from the southeast 
struck her and the vessel commenced to fiU. This was on October llth. The 
sea commenced to run over the vessel. The force of the wind was then about 
50 miles an hour. The vessel was put before the wind, and they tried to steer 
for Cape Flattery. Sighted two vessels, but they failed to respond to the 
distress signais. On October 13th the schooner David Evans hove in sight, 
The crew insisted upon abandoning the vessel. They had been wlthout fresh 
water for four days. The vessel was thereupon abandoned by the offlcers and 
crew, and they were carried to Astorla, Or., on the schooner David Evans, 
where they arrived on October 14th. 

The tug Wallula picked up the vessel after her abandonment by her offlcers 
and crew and brought her into the port of Astoria on October 15th. On Oc- 
tober 16th the manager of appellee, G. F. Thomdyke, served a written notice 
of abandonment of said vessel, and made claim for a total loss under ijolicies 
of Insurance, upon Frank G. Taylor, appellant's agent at Seattle, Wash. The 
abandonment was declined by appellant. Subsequently the vessel was Ubeled 
by the salvors for $34,000 salvage. There were no facllities at Astoria for 
repairing the vessel, nor could she be discharged, surveyed, or examined at 
that place. After the abandonment by the appellee, it was agreed by the 
appellant and appellee that the appellee should arrange to hâve the vessel 
taken up the Columbia river to St. Johns, near Portland, where she could be 
discharged and surveyed. The salvors would not surrender possession, nor 
take the boat to St. J<îhns, nor assume the expansé nor the rlsk of towage 
from Astoria to St. Johns. The appellee thereupon, at the instance of appel- 
lant, applied to the United States District Court at Portland and obtalned an 
order from that court in salvage proceedings permittlng the towing of the 
vessel from Astoria to St. Johns and the discharging of the cargo, upon con- 
dition that the expense thereof should be paid by the appellee as against the 
salvors, and that the appellee would exécute an indemnity bond to protect 
the salvors against the risks of the voyage. The bond was givea by appellee, 
and the vessel was thereupon towed to St. Johns, the cargo discharged, and 
the vessel put in dry dock and surveyed. Subsequently représentatives of the 
appellee arranged a settlement with the salvors upon the payment of $3,000 and 
for a release of the vessel from the custody of the marshal on account of 
the salvage claim and other expenses amduntlng in the aggregate to $8,433.52. 
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When the vessel had been surveyed, spécifications for repairs were drawn 
up by représentatives of the appeliant and appellee, and bids Invited from a 
number of flrms on thèse spécifications. Thèse bids were as follows: 

Oregon Dry Dock Company $25,200.00 

Vulcan Iron Worlïs 24,600.00 

St. Johns Shlp Building Company 23,070.75 

Albina Engine & Machine Works 20,950.00 

Thereupon the insurance adjusters made a statement of the expansés in- 
curred subséquent to the wrltten abandonment of October 16th by the appellee, 
apportloning the expenses that were for the joint beneflt of the vessel and 
cargo between those interests, and charglng to the owners the expenses that 
were for the beneflt of the Tessel alone. ïhe joint expenses of vessel and 
cargo, Includlng the $3,000 salvage award, amounted by this adjustment to 
$8,780.01. Thls was the gênerai average charge for both the vessel and cargo. 
Of this amount the vessel paid $5,&S7.46 and the cargo $3,142.55. Appèllant's 
proportion of the amount paid by the vessel, namely, $5,637.46, was the pro- 
portion which the amount insured, $30,000, bore to the value of the vessel 
declared In the policles, $45,000, making appèllant's proportion the soo 00/^5 qo^ 
part of $5,637.46, or $3,758.31. The addltional exiienses eharged to the ap- 
pellee alone, as found by the adjusters, amounted to $3,244.58. The appellant 
.subsequently paid the appellee, through the adjusters, two-thirds of the vessel's 
proportion of the joint expenses of vessel and cargo as found by the adjusters, 
namely, $3,758.31. 

Suit was brought on the policles on May 13, 1912, at Seattle, claiming a 
total loss. Appellant answered June 13, 1912, denying that the damages to the 
vessel amounted to total loss under the policles, but admitting its liabllity un- 
der the policies for Its proportion of gênerai average and salvage charges ac- 
cruing from the préservation of the vessel and cargo. Subsequently, upon 
the completion of the average adjustment, It paid this proportion as a liabllity 
under the policles. On March 10, 1914, appellee flled an amended complaint, 
alleging a verbal abandonment of the vessel by the appellee to the appellant on 
October 14, 1911. On March 31, 1914, appellant flled an amended answer, 
denying the verbal abandonment of the vessel by the appellee on October 14, 
1911, and setting up, for the first tlme, unseaworthiness as a défense to this 
action. The unseaworthiness of the vessel alleged in the answer consisted "in 
that she was leaky and her pumps were not In worklng order, so that the same 
could be used to keep sald vessel free from water which entered her hull 
through said leaky condition, and that by reason thereof sald vessel commenced 
to leak and became water-logged In fait weather Immedlately after starting 
upon said voyage; that ail lossesand damages suflfered by sald vessel upon 
sald voyage were caused and occasioned by the aforesald unseaworthiness of 
said vessel." 

The i)olicies In question were of the usual San Francisco hull tlme form 
insurance against total loss, and contalnlng the followlng provision: "But 
no partial loss or particular average shall In any event be paid under this 
policy. Thls company not to be liable for any sums the Insured may pay to 
another vessel, her cargo or frelght, for or on aceount of collision." There 
was, however, wrltten upon the margln of each policy the followlng clause: 
"Thls insurance Is against total and/or constxuctlve total loss of vessel, In- 
cludlng gênerai average and/or salvage charges and/or claims under three- 
fourths (%) runnlng down clause." 

Edward J. McCutchen, Ira A. Campbell, and McCutchen, Olney & 
Willard, ail of San JPrancisco, Cal.> and Ballinger, Battle, Hulbert & 
Shorts, of Seattle, Wash., for appellant. 

H; R. Clise, G. K. Poe, W. H. Bogie, C. B. Graves, F. T. Merritt, 
and Lawrence Bogie, all.of Seattle, Wash., for appellees. 

Before GILBERT and MpRÏiOW, Circuit Judges, and RUDKIN, 
District Judge. 
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MORROW, Circuit Judge (after stating the facts as above). The 
appellant défends this action on the grounds : 1. The vessel was not 
seaworthy when she set out on the voyage in question. 2. The ves- 
sel did not become a total loss. 3. The vessel did not, under the terms 
of the policies, become a constructive total loss. 

1. It is provided in the policies of insurance that: 

"The adventures and périls which this Insurance company is contented to 
bear, and talées upon itself, * * * are of the seas * * * and ail other 
losses and misfortunes that shall come to the hurt or damage of the vessel, 
* * * or any part thereof, to which insurers are liable by the rules and 
customs of insurance in San Francisco, Includlng * * * the provisions of 
the Civil Code of Callfomia, excepting such losses and misfortunes as are 
excluded by this policy." 

Section 2682 of the Civil Code of Calif ornia provides : 

"A ship Is seaworthy when reasonably fit to perfonn the services, and to en- 
counter the ordinary périls of the voyage, contemplated by the parties to the 
policy." 

Section 2683 of the Civil Code of Calif ornia provides that : 

"An injplied warranty of seaworthlness is eomplied with if the shlp be sea- 
worthy at the time of the commencement of the risk, exeept in the foUowing 
cases : 

"1. When the insurance Is made for a specified length of time, the implied 
warranty is not eomplied with, unless the ship be seaworthy at the commence- 
ment of every voyage she may undertake during that time. * • * " 

The défense that the vessel was unseaworthy had référence, there- 
fore, to her condition when she commenced her voyage at Westport on 
September 26, 1911, for Callao, Peru. 

[1] The burden of proving that a vessel is unseaworthy lies upon 
the insurance company. The presumption of law is that every vessel 
is seaworthy until the contrary is proved. Gow on Marine Insurance, 
p. 273 ; Arnould on Marine Insurance, par. 725 ; Adderly v. American 
Mut. Ins. Co., Fed. Cas. No. 75 ; Bullard v. Roger Williams Insurance 
Co., Fed. Cas. No. 2122; Lunt v. Boston Marine Insurance Co. (C. C.) 
6 Fed. 562; Moores v. Louisville Underwriters (C. C.) 14 Fed. 226; 
Guy V. Citizens' Mutual Insurance Co. (D. C.) 30 Fed. 695 ; Earnmoor 
V. California Insurance Co. (D. C.) 40 Fed. 847 ; Nome Beach Light- 
erage & Transp. Co. v. Munich Assur. Co. (C. C.) 123 Fed. 820, 824; 
Thames & Mersey M. Insurance Co. v. Pacific Creosoting Co., 223 Fed. 
561, 570, 139 C. C. A. 101. 

[2] In Arnould on Marine Insurance, par. 726, the author says: 

"With regard to the means of proving that the ship was seaworthy or the 
reverse, the most satisfactory évidence Is that of the persons who were em- 
ployed to survey and examine the vessel." 

Capt. Swenson, in his testimony taken in August, 1913, testified that 
he had two surveys made of the vessel. The first was made before 
the cargo was stowed, and the second after the vessel was loaded for 
her voyage. He produced thèse reports of surveys. The first was a 
report dated August 25, 1911, and the second was a report dated Sep- 
tember 27, 1911. Both reports are signed by Albert Crowe, surveyor 
for the appellant; but the last report appears to bave been actually 
made by one Cherry, Lloyd's agent at Astoria, for Mr. Crowe. The 
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first examinatîon was made before the vessel was loaded, and certifies 
that the surveyor had "examined the vessel and found her in good con- 
dition and suitable for the intended voyage and cargo." The second 
examination was made after the vessel wzs loaded, and the report cer- 
tifies that the surveyor had "held a final survey on this vessel and found 
her well loaded and the deck load thoroughly secured." The report 
f urther certifies : 

"Coiisider vessel in good trim for making the Intended voyage." 

When thèse reports vi'ere ofïered in évidence, it was mentioned that 
Surveyor Crowe, who signed the reports, had since died. An objec- 
tion was thereupon made to the reports, but withdrawn upon the sug- 
gestion of some further arrangement concerning this évidence. We do 
not find any further objection made to thèse reports, but they were 
admissible upon the testimony of the captain that he, had had the sur- 
veys made and that thèse were the reports. liera was évidence of a 
very direct and positive character tending to prove that the vessel was 
seaworthy when she started on hèr intended voyage. To overcome 
this proof, évidence of a very clear and convincing character was re- 
quired. Mère conjecture or suspicion that the vessel was not seaworthy 
was not sufficient. 

In the original answer of the Insurance company in this case, filed 
June 13, 1912, it denied that the damages to the vessel amounted to a 
total loss, but it admitted its liability under the policies for its propor- 
tion of gênerai average and salvage charges accruing from the prés- 
ervation of the vessel and cargo. In its amended answer, filed March 
31, 1914, it repeated its admission of liability for gênerai average and 
salvage charges, with the allégation that an adjustment had since been 
made of such charges, including expenses, and it had paid the appel- 
lee its proportion of such charges, and had been discharged from alï 
liability for gênerai average and salvage losses under said policies. The 
défense that the vessel was not seaworthy was as much a défense to a 
liability for gênerai average and salvage losses as it was to a liability 
for a total or cbnstructive loss. If the vessel was unseaworthy, the 
policies were void, and no liability was chargeable upon the Insurance 
company. Arnould on Marine Insurance, par. 688. 

We must assume, therefore, that when appellant filed its original 
answer it had no information upon which to base the défense that the 
vessel was not seaworthy when it sailed on the voyage on October 2, 
1911, or, having such information, it waived the défense. When it filed 
its amended answer on March 31, 1914, more than two years and five 
months after the disaster, it set up for the first time the défense that 
ail losses and damages suffered by the vessel on the occasion mentioned 
were caused and occasioned by the unseaworthîness of the vessel, and, 
specifying the particulars in which the vessel was not seaworthy, it al- 
leged that the vessel was leaky and her pumps not in working order, so 
that the same could be used to keep the vessel free from water which 
entered her hull through said leaky condition, and that by reason thereof 
said vessel commencée! to leak and became water-logged in f air weather 
immediately after starting upon her voyage. 

This last allégation is not supported by the évidence. A vessel is wa- 
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ter-logged when she becomes heavy and unmanageable on account of the 
leakage of water into the hold. Standard Dictionary, defining the word 
"water-logged." The Nottinghani did not become heavy and unman- 
ageable until October 8th, when she had been six days eut, the last four 
days of which had been heavy weather, and during this time her deck 
load of lumber, which had been shifted to port by an unusually heavy 
lurch to port on October 4th, had caused her to take water' freely. It 
was in this situation that the vessel was struck by a heavy gale f rom the 
northwest on October 8th. The gale came so suddenly that it carried 
away one of the boats hanging in the davits, lashed with double lashing. 
The force of the wind was at that time 100 miles an hour. She threw 
herself on her beam ends, and, taking a heavy lurch, again shifted her 
deck load, and then she did not answer her helm. She went over so 
much that the water came up in the donkey rooni and put out the fire, 
and they were unable to keep up steam. The vessel continued to fill, 
and on the moming of the next day the deck lashings parted, the deck 
load took a slide to port and up against the rigging, carrying away 
three masts and the chain plates. The water came in through the holes 
caused by the tearing out of the chain plates. When the deck load 
went overboard, it carried away the connections between the donke)' 
boiler and the fresh water tanks, and ail the fresh water was lost. Then 
the donkey engine was operated on sait water, and the vessel was 
nearly pumped out when a second gale from the southeast struck her 
and the vessel commenced to fill. The force of the wind was then about 
50 miles an hour. The vessel had been water-logged since the day 
before, but this was not in fair weather and it was not immediately 
after starting upon the voyage ; it was after the deck load of the ves- 
sel had shifted, and after a heavy wind had been blowing for four 
days, which rose to gales from différent points of the com.pass. 

With respect to the allégation that the vessel was leaky and the pumps 
not in working order, it appears that the failure of the steam pump to 
work was only temporary, and the appellant knew ail the facts about 
that condition of the vessel from the statement of the master in his 
report of the wreck soon after coming ashore on October 14th. But 
it appears from the record that on July 31, 1913, while S. B. Gibbs, 
agent and surveyor for the San Francisco Board of Marine Under- 
writers, was giving his testimony for the défendant, a photograph show- 
ing a seam in the vessel under the stern post on the port side was 
ofl'ered in évidence. Counsel for plaintiff asked if the photograph was 
offered for the purpose of establishing the claim that the vessel was 
unseaworthy. Counsel for the défendant thereupon gave notice that, if 
the testimony produced developed an unseaworthiness of the vessel on 
sailing, he should ask leave of the court to aniend the pleadings to 
conf orm to the proof . At this same examination the witness gave évi- 
dence concerning a crack in the flange of the water-closet waste pipe. 
Through both the seam and the flange, the witness testified, water 
would leak into the vessel; but there was no further development of 
unseaworthiness in the vessel by the testimony. There is in the record 
the copy of a night telegram from Albert Crowe, the marine surveyor 
236 F.— 40 



626 236 FEDEKAL REPORTER 

for the défendant, to the secretary of the Board of Marine Under- 
writers in San Francisco, dated December 21, 1911, referring to the 
spécifications for the proposed repair of the vessel, in which it is stated 
that: 

"Stern post seam on twenty-foot mark space six Inches long no oakum 
whatever." 

It is not stated that it was an open seam tlirough which water would 
leak into the hold of the vessel. In the examination of this seam made 
for the défendant by Mr. Gibbs, the marine surveyor, on May 2, 1912, 
or six months after the disaster to which he referred in his testimony, 
he stated that it was three-sixteenths of an inch in width and one foot 
long, the draft of the vessel was 20 feet 6 inches, and the seam was 
at the 20-foot 4-inch mark, or 2 inches below water. The witness tes- 
tified that the crack in the flange of the water-closet pipe was about 
one-sixteenth of an inch, and was about lYz feet under water. The 
witness was unable to say whether the crack extended around the flange, 
and he could not say whether the supposed leaks at thèse two points 
would be sufficient to water-log the vessel. 

But, whatever may hâve been the character of thèse two small cracks, 
the seam was known to the appellant as early as December 21, 1911, 
and the crack in the flange to the water-closet pipe as early as May 2, 
1912, and there was no concealment of either on the part of the ap- 
pellee, and yet the défense that the vessel was unseaworthy was not in- 
terposed until March 31, 1914. In the meantime, acting upon a mutual 
understanding to save as much of the vessel as possible for the in- 
surer, as well as for the insured, the appellee had incurred and paid its 
proportion of the salvage and gênerai average charges and the ex- 
pense attending the adjustment of the same. 

[3] There is a rule of marine law upon this subject that any forfei- 
ture of a policy caused by a violation of its t'erms will be deemed 
waived by the insurer if, after knowledge of the facts constituting such 
forfeiture, he treats the policy as obligatory. Barber's Principles of 
Insurance, p. 96; Titus v. Glen Falls Ins. Co., 81 N. Y. 419. In the 
latter case the court said : 

"If, In any negotiatlons or transactions wlth the Insured, after knowledge 
of the forfeiture, it recognizes the continued validity of the policy, or does 
acts based thereon, or requires the insured by virtue thereof to do some act 
or ineur some trouble or expense, the forfeiture is as matter of law waived; 
and it is now settled in this court, after some différence of opinion, that such 
a waiver need not be based upon any new agreement or an estoppel." 

But, aside from this rule, we are of the opinion that the appellee 
should prevail on this issue. We prefer to consider the admissions of 
the appellant and its delay in setting up the défense of unseaworthiness 
38 arising from the fact that the évidence of rough and heavy seas 
from October 8th to October 13th fumished a reasonable and suffi- 
cient explanation of the leaky condition of the vessel at that time, and 
that appellant was unable to obtain satisfactory évidence that the vessel 
was in fact unseaworthy. This is what we find after a careful reading 
of the testimony, and our conclusion is very clear that the testimony 
shows that the damage to the vessel was not caused by the unseaworthy 
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condition of the vessel, but by périls of the sea against which appellant 
undertook to insure the appellee. 

[4] 2. With respect to the claim of appellee that the schooner was 
a total loss : The rule is that the burden of proving a loss for a cause 
and to an amount for which the insurers are liable is upon the assured. 
Heebner v. Eagle Ins. Co., 10 Gray (Mass.) 131, 69 Am. Dec. 308, 
314; Soelberg v. Western Assur. Co., 119 Fed. 23, 31, 55 C. C. 
A. 601. 

[5] The évidence in support of the claim in this case is the testimony 
of George F. Thorndyke, the manager of appellee, who testified that 
the schooner, as she lay in the harbor of Astoria on October 16, 1911, 
was worth but little or nothing — no more than anywhere from $3,000 
to $4,000, that would be spéculation, and the testimony of Frank 
Walker, a marine surveyor acting for the appellee, who testified that 
he examined the schooner as she lay at anchor at Astoria about the 
18th of October, and at that time he considered her value practically 
nothing. 

The appellee cites the case of Insurance Co. v. Fogarty, 19 Wall. 
640, 22 L. Ed. 216, as holding that, if the damage is such that the thing 
insured bas no value for the use for which it was intended, and cannot 
be so repaired as to make it useful for that purpose, except at an ex- 
pense exceeding its value, it is a total loss under the marine insurance 
law. The subject insured in that case consisted of the various parts 
necessary for a complète sugar-packing machine, warranted by the 
assured free from average unless gênerai. The vessel on which this 
machine was being transported was driven on the rocks in a violent 
gale, was filled with water, and finally became a total wreck and was 
abandoned to the underwriters. A large number of the pièces compos- 
ing the machine were recovered and tendered to the owner, which he 
ref used to receive, on the ground that the insurance company was liable 
to him as for a total loss. The insurance company denied its liability. 
The articles composing the machine were ail of iron. About half of 
them in weight was saved, and the remainder left at the bottom of the 
sea. That which was saved was entirely useless as machinery, and was 
of no value except as old iron. The question was whether, if no 
part of the machine was delivered in a condition capable of use, the 
loss would be a total loss, though more than half the parts had been 
delivered and were of some value as old iron. The lower court had 
instructed the jury, among other things : 

That "the meaning of the term 'free from partlcular average,' used in the 
pollcy, was that the défendant should be liable only for a total loss of the 
subject insured" ; that "if every pièce of the machinery was so damaged by 
the périls insured against as to be entirely unBt for use on being supplied 
with its corresponding or Connecting pièces, then there was a total loss of the 
subject insured as machinery, although the material Itself mlght stiU exist." 

The Suprême Court held that the trial court — 

"was right in holding that what was insured was machinery — pièces or parts 
of a machine — pièces made and shaped to unité at points with other pièces, 
so as to make a sugar-packing machine. If parts of them were absolutely lost, 
and every pièce recovered had lost its adaptability to be used as part of the 
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machine, had lost it so entirely that it would cost as much to buy a new pièce 
,1ust like it, as to repair or adapt tliat one to tlie puriwse, tlien there was a 
total loss of tlie machinery. If no pièce recovered was of any use, or could 
be applied to any use, connected witli tlie machine of which it was a part, 
without more expense on it than its original cost, then there was no part of the 
macMnery saved, however niucli of rusty iron ruay hâve beeu taken from 
the wreck." 

The Suprême Court said, further, that the Circuit Court — 
"went quite as far in behalf of tlie défendant as the law justified, when it 
told the jury that the plaintifif could not recover if any pièce or portion of 
the machinery insured arrived at its destination in a condition so perfect that 
it could hâve been used with its corresponding or Connecting pièces, had tliey 
also arrived in good condition." 

The case does not quite support the claim of appellee as to the élé- 
ments of a total loss. The court was dealing with the loss of parts of 
a machine, where the pièces or parts were so made and united at points 
with other pièces or parts that the whole constituted a complète oper- 
ating machine. About half of thèse parts were absolutely lost; the 
other half were saved, but no part saved was of any use, or could be 
appHed to any use connected with the machine of which it was a part 
without more expense on it than the original cost. The resuit was, no 
part of the machine was saved, and it became an absolute total loss. In 
the présent case, the vessel was not totally lost ; the huU and some parts 
of the apj3arel and equipment of the vessel were saved and brought back 
to the seaport of departure by salvors in a condition capable of being 
repaired, perhaps not at that port, but at a place some distance there- 
from. 

There is a manifest difficulty in stating any gênerai rule that would 
be applicable to ail cases, and no such rule appears to hâve been clearly 
stated by the courts ; but analogous cases afïord some light on the sub- 
ject. In the case of Murray v. Hatch, 6 Mass. 465, the action was 
upon a policy of insurance upon a ship, her cargo and freight, against 
total loss only. The vessel was cast ashore, but afterward got off and 
carrjed into a port where repairs were practicable. The agent of the 
owner proceeded to strip the vessel, to sell the hull and cargo, and to 
abandon the voyage. The court, passing upon the question of total 
loss, said: 

"Perhaps, upon the factg found, it is not perfectly clear what was the ci- 
tent of the injury which the vessel insured had sustained ; but if afloat, or 
If it was practicable to put her afloat, and if she was capable of being repaired 
at any expense, it was not a total loss wlthin the meaning and intent of the 
policy relied on In this case. It is stated that the vessel was not worth re- 
pairing, and that it would hâve cost $l,.50O to repair her ; which proves that 
the subject-matter of the Insurance was not speeifically destroyed, and that 
the voyage was not entirely and ineyitably defeated. Whether the injury sus- 
tained, and the expenses of salvagé, rendered the voyage of no value, and 
not worth pursuing, is not a question to be considered, where the policy is 
restricted to the case of a total loss. That case is only proved by showing 
the destruction of the thlng speeifically, and in that sensé totally." 

What constitutes an actual total loss of a vessel insured "against 
actual total loss only" was considered in the case of Burt v. Brewers' 
& Maltsters' Ins. Co., 9 Hun, 384, 385. The court said : 

"When the shIp, In the course of her voyage, and by the agency of the 
périls insured against, becomes an absolute wreck, when she has been brokeu 
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in pièces and dismemliercd, so tliat her planlvs and apparel are seattered ou 
tlie sea, tliis i« a case of absoliite total loss on ship, though the whole or 
greater part of tlie fraiimeuts may reacli tlie shore as wreck. In sucli a case, it 
is quite clear that the sliip, as a ship, is totally desJtroyed ; the shlp has per- 
ished, only tlie wreck remains. * * * Where the liability of thc under- 
writer is expressly restricted to an alisolute or actiial total loss, there must 
exist sueh a state of thin^s as tliat tlie sul)iect of insurant'e is wholly destroyed 
as that thinK, in specie, which was iusured, or, at ail events, there must be 
left no spes recuperandi." 

This case was affirmée! by the New York Court of Appeals substan- 
tiallv upon the opinion of the Suprême Court cited. Burt v. Insurance 
Co.,'78 N. Y. 400. 

In the case of Bullard v. Roger Williams Ins. Co., 1 Curt. 148, Fed. 
Cas. No. 2122, the action was for a total loss on a poHcy of insurance 
for a vessel on the voyage described in the policy. The insurance was 
against a total and constructive total loss and for a partial loss if the 
damage to the vessel by the périls insured against amounted to 10 per 
cent, or over. The value of the vessel amounted to $3,000, and was 
insured for $2,000. On the voyage in question the vessel encountered 
cross-seas, sprung a leak, and was taken to port. Upon being sur- 
veyed, it was found that she could be repaired for $2,000, and that 
when repaired the vessel would not be worth the cost of repairs. The 
case was tried before the court and a jury. Mr. Justice Curtis in- 
structed the jury that an abandonment of the vessel to the underwriters 
was necessary to enable the owner to recover for a constructive total 
loss, and that no sufhcient abandonment had been proved in the case. 
The question for the jury, then, was whether the loss was an actual 
total loss or a partial loss amountiiig to 10 per cent, and over. The 
court instructed the jury as to what constituted an actual total loss as 
f ollows : 

"It lias been nnicli discussod what constitutes a total loss, when the vessel 
reniains in specie and still retains the form of a vessel, in a place of safety. I 
sliall not trouble you withthe dilïerent views which hâve been taken of this 
question, but I will state Ihe rules which I deeni proper for your guidance. It 
is maiiifest that the foriii of a ve.ssi^l niay remain and be Ifl a place of safety, 
and yet. for ail usefnl purfioses, the ve.ssel may liave ceased to exist. If she 
be absolutely incapable ot re])air, so as to be iittcU to encounter the seas, then 
she lias ceased to exist ;;s a vessel, thougli great part of her matcrials may 
reniain. and tliey uiay still l:e in the form of a vessel. So, though capable of 
bein.iJ: r(>|«iired and restored to tlie condition of a sea-.solng vessel, yet if this 
cari only be done at an (^vpeiise exeeeding the value of the vessel when repaired, 
it is an expense which no onc is bonnd to iiienr, and therefore the case is the 
sanie as if absolutely irrc]>arabie ; there being no practical différence, for this 
purpose. between what eaiaiot be donc at ail, and what no prudent person 
woiild undertake to do. And therefore, if you should find, from the évidence 
in the case, that the injniies suffered by this brig from périls of the sea were 
so great tlnit they conid not be repaired, so as to luake her a seaworthy 
vessel, e.xcej)t at an ex)iense exeeeding her value when repaired, then this was 
a case of actual total loss, and no abandonment was necessary." 

Whether insurance on a vessel against "actual total loss only" cov- 
ers the case of a total loss of value, although the ship remains in the 
form of a ship, capable of being repaired at some cost, and is not placed 
by sale or otherwise beyond the power of the insured to procure her 
arrivai, was referred to and doubted, but not decided, by the New York 
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Court of Appeals, în Carr v. Providence Ins. Co., 109 N. Y. 504, 17 
N. E. 369, 370. 

We do not deem it necessary to discuss that question as an élément 
in the daim for an actual total loss in this case, for the reason that the 
insurance against a constructive total loss provided for in the policies 
under considération covers a total loss of value if it existed ; and in 
our opinion that is where that question is placed by the terms of the 
policies, and there only is where it should be considered in this case. 
In view of the authorities cited, and others referred to in the cases 
cited, we are of the opinion that the total loss of the vessel as a ves- 
sel has not been proven. We therefore proceed to consider the terms 
of the policies providing insurance against a constructive total loss. 

3. The first printed paragraph in each of the policies covers a loss, 
but expressly excludes partial loss and particular average ; the f ollow- 
ing printed clause in the paragraph, "unless amounting to at least 

per cent, net," being deleted. In paragraph 3 of the policies it 

is provided that: 

"The adventures and périls which this insurance company is contented to 
bear, and takes upon itself in this policy, they are of the seas * * * and 
ail other losses and misfortunes that shall come to the hurt or damage of the 
vessel hereby insured, or any part thereof, to whlch insurers are llable by 
the rules and customs of insurance in San Francisco, Includiiig the rules for 
adjustment of losses printed on back hereof and the provisions of the Civil 
Code of California, exeepting such losses and misfortunes as are excluded by 
this poliey." 

As a constructive total loss is not excluded by the policies, the pro- 
visions of the Civil Code of California upon this subject became terms 
of the policies, except as such terms are excluded by the policies. 
Chapter 2 of title 11 of the Civil Code of California relates to "Marine 
Insurance." Section 2703 of that chapter provides that "a total loss 
may be either actual or constructive." Section 2705 provides that : 

"A constructive total loss is one whlch gives to a person insured a right to 
abandon, under section two thousand seven hundred and seventeen." 

Section 2717 provides : 

"A person insured by a contract of marine insurance may abandon the thing 
insured * * * and recover for a total loss thereof, when the cause of 
the loss Is a péril Insured against: 

"1. If more than half thereof In value is actually lost, or would hâve to 
be exjtended to recover it from péril ; 

"2. If It Is Injured to such an extent as to reduce its value more than 
one-half ; 

"3. If the thing insured, being a ship, the contemplated voyage cannot be 
lawfully performed without incurring an expense to the insured of more than 
half the value of the thing abandoned, or without incurring a risk which a 
prudent man would not take under the circumstances." 

Section 2744 provides that : 

"A marine insurer is llable for a loss falling upon the insured, through a 
contribution in respect to the thing insured, required to be made by hlm 
towards a gênerai average loss called for by a péril insured against." 

In chapter 3 of title 6 of the Civil Code, relating to "Service With- 
out Employment," section 2079 provides that : 

"Any person, other than the master, mate, or a seaman thereof, who rescues 
a ship • ♦ * from danger, is entitled to a reasonable compensation there- 
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for, to be paid out of the property saved. He has a lien for such elaim, whlch 
Is regulated by the title on liens ; * * » the actual costs at the time of the 
services rendered by one such vessel to another, when in distress, are payable 
through a gênerai average contribution on the property saved." 

[11] On the margin of the policies there was printed a f urther pro- 
vision for insurance covering the contingency of a collision of the in- 
sured vessel with another vessel and the liability of the insured to pay 
for the injury to such other vessel. This spécial contract is known 
as the "collision" clause, or, as it is better named, the "running down" 
clause. Gow on Marine Insurance, p. 244. 

The policies, by their own terms and by référence to provisions of 
the Civil Code of California, insured the appellee against actual total 
loss, constructive total loss, gênerai average, salvage charges, and 
daims under the three-fourths running down clause. We hâve deter- 
mined, as before stated, that an actual total loss was not established 
by the proof , and, as a partial loss is excluded by the poHcies and the 
three-fourths running down clause is not involved, we are limited to 
the inquiry as to the éléments of a constructive total loss and whether, 
under the policies in suit, such a loss includes gênerai average and 
salvage charges. 

The vessel was valued in the policies at $45,000. The indisputable 
testimony is that the actual value of the vessel did not exceed $30,- 
000, and she was insured for that amount. It appears that the vessel 
had been previously insured for $25,000 upon a valuation in the policy 
fixed by the underwriters at $55,000. Upon the appellee increasing the 
insurance to $30,000, the underwriters reduced the valuation in the 
policies to $45,000. The relation of the amount insured to the value 
fixed in the policy détermines the percentage of the underwriters' con- 
tribution to a constructive total loss ; the underwriter accordingly fixes 
the insurance value of the vessel in the poUcy, which the insured must 
accept if he wishes to obtain the insurance. 

We will now consider the rules under which the amount of damage 
to the vessel is to be determined. In paragraph 8 of the policies it is 
provided : 

"It is agreed that one-third shall be deducted from the eost of ail repairs 
of injuries and losses on the vessel by the périls Insured against (except on 
anchors, copper and caJklng under the eopper), as a commutation for the 
average différence between new and old ; the remains of ail articles replaced 
being considered as salvage, and their proceeds deducted from the gross loss." 

In paragraph 9 of the policies it is provided : 

"That the insured shall not hâve the right to abandon the vessel unless the 
amount which this company would be liable to pay under an adjustment, as of 
partial loss for labor and materials (exclusive of salvage or gênerai average 
expenses and the cost of funds), shall exceed half the amount hereby insured," 

Turning to section 2717 of the Civil Code of California, we find that 
the insured may, under that statute, abandon the thing insured and 
recover for a total loss : 

(1) "If more than half thereof in value Is actually lost, or would hâve to 
be expended to recover it from péril ;" (2) "If it is injured to such an extent as 
to reduce Its value more than one-half;" or (3) "if the • » * contem- 
plated voyage cannot be lawfuUy performed without incurring an expense to 
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the insured of more than half the value of the thing abandoned, or witliout In- 
curring a rlsk which a prudent man would net take under the circumstances." 

The measure of indemnity provided in paragraph 8 of the policies — 
that is to say, two-thirds of new for old in cost of repairs — is substan- 
tially the same as section 2746 of the Civil Code. But there is no 
provision in the Code requiring an adjustment as of partial loss, nor is 
there an exclusion of salvage or gênerai average expenses, nor is it 
provided that the insured shall not hâve the right to abandon unless 
the liability of the company to pay, as thus determined, shall exceed 
half the amount insured. What, then, becomes of the provisions of 
the Civil Code with respect to the right of abandonment ? Are they 
to be deemed as terms of the contract of Insurance, or hâve they been 
superseded or modifîed by thèse provisions of the poHcies? 

The fact that some of the provisions of the Code hâve been incor- 
porated into the policies, while others hâve not and in their place other 
and différent provisions hâve been inserted, appears to justify the lat- 
ter conclusion. And vve are of the opinion that they hâve been so 
superseded or modified in this particular by virtue of that clause of 
paragraph 3 which, after providing specificâlly for the risks which the 
appellant assumes, includes the liability provided by the Civil Code 
of California, "excepting such lasses and misfortiines as are e.vcluded 
by this polie y." 

In estimating for a constructive total loss, a loss that the insurance 
company would be liable to pay under the Civil Code, but not to be 
computed under paragraph 9 of the policies, as an adjustment of par- 
tial loss for labor and materials, would be a loss excluded by the clause 
in paragraph 3 "excepting such losses and misfortunes as are excluded 
by this policy." So, too, with respect to a computation for a construc- 
tive total loss which would include salvage or gênerai average ex- 
penses. If this should be permissible under the Code, it must never- 
theless be excluded from the computation under paragraph 9 of the 
policies. In other words, there might be a constructive total loss un- 
der the provisions of the Civil Code, but not under paragraph 9 of the 
policies. In such case, the latter must prevail, because it would be a 
loss excluded by paragraph 3 of the policies. 

A further provision of the policies remains to be considered. On 
the margin of the policies there is a typewritten clause, as follows: 

"Tliis insni'ance is agalnst total and/or constructive total loss of vessel 
inclntîing gênerai avei'age and/or salvage charges and/or clainis under three- 
fourths (%) running down clause." 

It will be observed that, with the running down clause also printed 
on the margin of the policies, this character of insurance described in 
the typewritten clause was f ully provided for in the policies bef ore 
that clause was placed on the margin of the policies. What, then, was 
the purpose of this clause? 

The appellant contends that it was merely définitive of the character 
of the insurance, and does not initiate or provide any new term in the 
insurance contract, and was not so intended by the parties. The ap- 
pellee, on the other hand, contends that it was intended to modify and 
does modify paragraph 9 of the policies; that it should be construed 
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as doing away with the clause in that paragraph excluding salvage and 
gênerai average expenses in Computing the amount of damages which, 
if amounting to half the amoiint insured, entitles the insured to re- 
cover for a constructive total loss ; that, if that was not its purpose, 
it has no meaning and is without significance ; that otherwise the clause 
is inconsistent with the provisions of paragraph 9, and, being in writ- 
ing, supersedes the printed paragraph ; that it was written in by the 
insurance company, and, if anibiguous and doubtful in its meaning, the 
court must lean in favor of the insured in its construction. 

[C] Assuming that the meaning of the clause is ambiguons and 
doubtful, there is no cmestion but that the appellee states the duty of 
the court correctly. "If there be any inconsistency between the writ- 
ten provision of the policy and the printed portions thereof, the writ- 
ten language must i)revail.'" llagan v. Scottish Union & National Ins. 
Co. (D. C.^ 98 Fed. 129, 130; s.'c., 186 U. S. 423, 22 Sup. Ct. 862, 46 
L. Ed. 1229. 

[7J The other rule is e(|ua!ly well established: That where the in- 
surer has used terms in the ])olicy that leave it a matter of doubt as 
to the true construction to be given the language, the court should lean 
against the construction which would limit the liability of the com- 
pany. National Bank v. Insurance Co., 95 U. S. 673, 678; London 
Assurance v. Companhia De Moagens, 167 U. S. 149, 159, 17 Sup. Ct. 
785, 42 L. Ed. 113 ; Canton Ins. Office v. Wondside, 90 Fed. 301, 305, 
33 C. C. A. 63 ; Thames & Mersey v. Pacilic Creosoting Co., 223 Fed. 
561, 567, 139 C. C. A. 101. In other words, if the policy will fairly 
admit of two constructions, the one should be adopted which will in- 
demnify the insured. Grâce v. American Central Ins. Co., 109 U. S. 
278, 282, 3 Sup. Ct. 207, 27 L. Ed. 392 ; . Travelers' Ins. Co. v. Mc- 
Conkey, 127 U. S. 661, 666, 8 Sup. Ct. 1360, 32 L. Ed. 308; Burkheiser 
V. Mutual Accid. Ass'n, 61 Fed. 816, 818, 10 C. C. A. 94, 26 L. R. 
A. 112. 

[8] But does the clause in question fairly admit of two construc- 
tions ? It says, "This insurance" (ref erring to the insurance mentioned 
in the policies) "is against," and then it proceeds to enumerate the risks 
provided for in the policies, and stops there. It does not refer to para- 
graph 9 of the policies, either expressly or impliedly, nor does it refer 
to the right of abandonment or to the method of Computing a construc- 
tive total loss under the policies. It does not say, expressly or im- 
pliedly, that the provision of paragraph 9 excluding gênerai average 
and salvage charges and expenses from the computation shall be dis- 
regarded. It has a possible useful meaning in the brief summary it 
makes of the risks covered by the policies — a meaning doubtless of sub- 
stantial value to the insured in his other and subséquent dealings with 
the business of the vessel — and there is no apparent inconsistency in 
the insurance enumerated in the clause against gênerai average and 
salvage charges and expenses and the exclusion of such charges from 
the éléments of a constructive total loss, as provided in paragraph 9 
bf the policies. If the insured is indemnified by the insurance com- 
pany for its proportion of such losses, as in this case, there is no ap- 
parent inconsistency in excluding such proportion of the loss from the 
computation of a constructive total loss. How, then, catt the court say 
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that the marginal clause is inconsistent with paragraph 9 of the poli- 
cies, or that it was intended to so modify that paragraph, when it is 
not so written in the policies? The provisions of the contract are 
clearly stated, and "we know of no sound principle or rule applicable 
to the construction of contracts that will enable a court of law to say 
that they intended something else." Sun Printing & Publishing Ass'n 
V. Moore, 183 U. S. 642, 674, 22 Sup. Ct. 240, 46 L. Ed. 366. 

As bef ore stated, the amount insured by the policies was $30,000, and 
that was the actual value of the vessel. To entitle the insured to aban- 
don the vessel as and for a constructive total loss, it devolved upon the 
insured to show by compétent proof that the appellant was liable to 
pay, under an adjustment as for partial loss for labor and materials, 
expenses amounting to a sum in excess of $15,000. This we think has 
not been donc. The computation most favorable to the appellee that 
we can make from the évidence as to the appellant's liability under 
paragraphs 8 and 9 of the policies is as f ollows : 

Total of the partlcular average as sliown by the évidence $20,975.25 

Deduct one-thlrd offi nevv for old, under paragraph 8 of the policies 6,991.75 

Leavlng net adjustment $13,983.50 

Loss of eonsumable stores 2,370.14 

Add the proportion of eost of bottom painting chargeable to partlcu- 
lar average 201.89 

Total $16,555.53 

Insurance, $30,000 on actual value. 
Policy valuation of $45,000. 

Appellant's liability would be 30000/45000, or 2/3 of $16,555.53, 
making a total liability of $11,037.02 

This total liability of $11,037.02 is $3,962.98 less than the amount re- 
quired to give the appellee the right to abandon as and for a construc- 
tive total loss. The gênerai average adjustment stated by the adjusters 
was the sum of $8,789.01. Deducting the sum of $3,000 paid in set- 
tlement of the salvage claims leaves $5,789.01 as the gênerai average 
expenses. The appellee asks that the whole of this sum be added to 
the appellant's liability as the cost of repairs. This we cannot do, be- 
cause we do not find that this sum was in fact expended for repairs. 
It was stated by the adjusters employed by the appellee as gênerai av^ 
erage expenses, and, upon that adjustment, the appellee collected frora 
the appellant the net sum of $3,539.38, or, including interest and a dis- 
bursing commission due the appellant, amounting to $218.93, the total 
sum of $3,758.31, as the appellant's proportion of the gênerai average 
charges. We do not think that this sum already paid by the appellant 
as a gênerai average loss can again be added hère as a loss to be com- 
puted and included as an élément of a constructive total loss: First, 
because, although an original gênerai average loss, it has been paid by 
the appellant and is no longer a loss to the appellee; and, second, be- 
cause it is excluded by paragraph 9 of' the policies. If the balance of 
$2,030.70 be allowed, although excluded by paragraph 9 of the poli- 
cies, the liability of the appellant would still be $1,932.28 less than the 
amount required to give the appellee the right to abandon as and for 
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a constructive total loss. In other words, we do not find in the rec- 
ord évidence that will justify us in finding that there was a construc- 
tive total loss under the terms of the policies. 

[9] 4. But the appellee contends, further, for the right of abandon- 
ment under what is termed the "high probability rule." This rule is 
stated by Chancellor Kent in the f oUowing language : 

"The right of abandonment does not dépend upon the certalnty, but upon 
the hlgh probability, of a total loss, elther of the property, or voyage, or both. 
The insured is to act, not upon certaintles, but upon probaMlltles ; and if the 
facts présent a case of extrême hazard, and of probable expense, exceeding 
half the value of the ship, the insured uiay abandon, though it should happeu 
that she was afterwards recovered at a less expense." 3 Kent's Comm. M21. 

This rule was applied in Bradlie v. Md. Ins. Co., 12 Pet. 397, 9 
L. Ed. 1123; Orient Ins. Co. v. Adams, 123 U. S. 67, 75, 8 Sup. Ct. 
68, 31 Iy. Ed. 63; Royal Exch. Assur. v. Graham, etc., Co., 166 Fed. 
32, 92 C. C. A. 66. But in thèse cases the policies did not contain, as 
the présent policies do, the provision fixing the right to abandon upon 
certain specified terms. If paragraph 9 of the policies means what it 
says, there is no room for the "high probability rule." As said by Mr. 
Justice Matthews, in Wallace v. Thames & Mersey Ins. Co. (C. C.) 22 
Fed. 66, 70: 

"The right of abandonment Is made to dépend upon the resuit, and not upon 
a calculation of probabillties." 

In Searles v. Western Assur. Co., 88 Miss. 260, 40 South. 866, 869, 
117 Am. St. Rep. 741, the action was to recover on a policy of insur- 
ance upon a vessel for a constructive total loss. The vessel was valued 
at $3,000, and was insured for $2,000. The policy provided that there 
should be no abandonment as for a constructive total loss in consé- 
quence of any loss or damage unless the cost of necessary repair re- 
quired solely by the disaster, exclusive of cost of raising or rescuing 
the vessel and taking her to the dock and any other gênerai average 
charges, be équivalent to 75 per cent, of the agreed value as specified 
in the contract of insurance. The vessel was sunk and abandoned, but 
it appeared that it would hâve cost less than 25 per cent, of the agreed 
value to raise and repair her. The trial court gave the jury a per- 
emptory instruction in favor of the défendant, which was sustained by 
the Suprême Court of the state. The latter court, discussing the ques- 
tion of abandonment, said : 

"The clause In the Insurance policy which enables hlm to make an abandon- 
ment in a proper case, and determinlng the conditions under which the aban- 
donment may be made, Is just as much a part of the Insurance policy as any 
other stipulation or condition contained in the policy." 

In the case of Soelberg v. Western Assur. Co., 119 Fed. 23, 30 (55 
C. C. A. 601), this court in dealing with this question said : 

"Parties must be govemed by the terms of the contract which they hâve 
entered Into, and are not bound by the rules which apply only to other and 
différent klnds of contracts." 

[10] But, aside from the provisions of paragraph 9 of the policies, 
it does not appear that the appellee is in a position to avail itself of the 
rule if it should be deemed applicable to this case. The rule has re- 
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lation to the high probability of a total loss of the property existing at 
the time the notice of abandonment is given, and not to the time the 
vessel was abandoned by the officers and crevv on October 13th. The 
high probabiHty of a total loss hère referred to is one that arises in 
a case of extrême hazard, where the probable expansé for recovery 
at the time of the extrême hazard exceeds half the value of the ship. 
The vessel was rescued and towed into Astoria on Sunday, October 
ISth. The written notice of abandonment was given on Monday, Octo- 
ber 16th. It is true that there is some testimony tending to show a 
verbal abandonment on Saturday, October 14th ; but the testimony is 
conflicting, and, without going into détail concerning its character, we 
are of the opinion that it does not satisfactorily establish the fact of 
an abandonment at that time. The right of the appellee to abandon 
the vessel, if such right existed, must therefore be determined by the 
situation of the vessel and the conditions existing on Monday, October 
16th, when the written notice of abandonment was given to the agent 
of appellant. At that time the vessel was afloat and riding safely at 
anchor in the harbor of Astoria, and its situation and condition had 
no other high probability than that disclosed by the évidence, which 
we hâve already considered and found insufficient to establish a con- 
structive total loss. 

Under the terms of the policies in this case, as agreed to by the par- 
ties, and the évidence in the record, we do not think a constructive 
total loss has been established. We conclude, therefore, that the ves- 
sel was seaworthy when she set out on her voyage ; that she did not 
become a total loss, and, under the terms of the policies of insurance, 
did not become a constructive total loss. 

It follows that the decree must be reversed, and the court below di- 
rected to dismiss the libel, with costs; and it is so ordered. 

RUDKIN, District Judge (dissenting). The court below found that 
the insured vessel was seaworthy and that there was a constructive to- 
tal loss under the terms of the policy. I am not prepared to say that 
thèse findings are without adéquate support in the testimony, and there- 
fore dissent. 



MOLONEY V. CKESSLER. 

(Circuit Court of Appeals, Seventh Circuit. October 3, 1916.) 

No. 2337. 

1. Limitation' of Actions <S=»24(2) — Particclak Actions — Varoi, Contracts. 

Wliere n written contract for the sale of ail of the stock of a gas Com- 
pany referred to certain Iiuprovenients to be luade in the plant of the coui- 
pany as speeified in plans and spécifications already submitted, aud eacli 
party attenipted to supply the omission by incorporatlng into the contract 
a written statement, the contract was one in wrlting, to be governed by the 
10-year statute of limitations (Hurd's Rev. St. 111. 1915-i6, c. 83). 

[Ed. Note.— for other cases, see Limitation of Actions, Cent. Dig. § 113; 
Dec. Dig. <©=2'4(2).] 

Ê=3For other cases see same topic & KKY-NUMBER In ail Key^Numbered Digests & Indexer 
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2. Limitation of Actions i@=s134 — Running of Statute— Toi.i-ino or Stat- 

UTE. 

Before the running of limitations défendant filed In the state court a 
bill based on an Illinois contract, and wlthin sucli time, and after removal 
of the cause to the fédéral court, complalnant, défendant in the flrst suit, 
filed a cross-bill. After the period of limitation had expired, the cause 
was by order of the Circuit Court of Appeals reinanded to the state court, 
and on the following day complalnant filed his bill in the fédéral court 
on the sanie contract. Section 25 of the Illinois statute déclares that if 
judgment shall hâve been given for plaintlff, and tho same be reversed 
by writ of error or upon appeal, then, if the time limited for bringin;? sucli 
action shall hâve expired during the pendency of sueh suit, the plaintlff, 
his heirs, executors, or administrators, may commence a new action within 
one year after sueh judgment is reversed. lleld that, tliough complalnant; 
in the first suit mistook his forum, nevertheless the flling of the cross-bill 
toUed the running of limitations, and after romand to the state court com- 
plalnant mlght within the year institute a new action on the contract. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 570 ; 
Dec. Dig. <g=134.] 

3. Peincipai, and Agent <s=3l56^ — Représentations by Agent — Liability of 

Principal. 

Where défendant. In negotiating for the purcbase of the capital stock 
of a gas Company, induced the superintendent in charge to make written 
misrepresentations as to its condition to assist him in securing flnantial 
baeking for the project, and the owner did not know of his superintenùent's 
misrepresentations, the owner is not bound thereby, and they cannot be 
considered in determinlng hi.s liabillty on the contract. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 583- 
587; Dec. Dig. <@=»156.] 

4. Coeporamons ©=>121(3) — Sales of Stock— Actions— Lâches. 

Where the owner of the capital stock of a gas company, who agreed in 
a contract of sale to make certain improvements, did not promptly com- 
plète the improvements, and did not demand payment as soon as they 
were completed, but the purchaser was in no way prejudiced, the owner 
cannot be held guilty of lâches, prccludlng recovery. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. <S=121(3).] 

5. Specific Performance ©=570 — Sub.iect of Specific Performance. 

A contract for the sale of the entire capital stock of a gas company, 
which property was not to be obtalned on the open market, is one whieli 
may be specifically performed. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. § 203; 
Dec. Dig. ©=70.] 

6. Interest <g=>14 — Allowance — Right to. 

Where a contract for the sale of the capital stock of a gas company 
required the purchaser to deposit a fixed suni, to be paid over to the seller 
on his completion of certain improvements, and the amount was not de- 
posited, the seller, having consunmiated the contract and made the im- 
provements, is entitled under the Illinois statute to interest at 5 per cent, 
on the amount from the date it shouUl hâve been paid over, as well as 
interest on the balance due from the time it was ascertained and liquidated. 

[Ed. Note. — For other cases, see Interest, Cent. Dig. §§ 26, 27; Dec. 
Dig. <S=14.] 

Appeal from the District Court of the United States for the Eastem 
Division of the Northern District of Ilhnois. 

Bill by Alfred D. Cressler against Maurice T. Moloney. From a 
decree for complainant, défendant appeals. Affirmed. 

ÊssFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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On about December 27, 1S98, appellee called upon appellant at the T^eland 
Hôtel, Chicago, in référence to the sale of the gas works at Ottawa, 111., con- 
cemlng whlch negotiations had been In progress' between J. W. Murdock, super- 
intendent of the plant, and appellant for several nionths, and which had been 
the subject of a conversation between appellant and appellee on one prier 
occasion at the résidence of appellant in Ottawa. On the date of the Leland 
Hôtel vislt appellee handed to appellant a proposition for the sale of the Ot- 
tawa gas plant, which was as follows: 

"In aecordanee with gênerai conversations I had wlth you In référence to 
the Ottawa Gas Company, I herewith subnilt the foUowing proposition, vlz.: 

"I will sell you four hundred and flfty (450) shares, the full Issue of the 
capital stock of the Ottawa Gaslight & Coke Company, for the sum of one 
hundred thousand dollars ($100,000), I to receive ail accounts and bills re- 
ceivable due the company and including ail tar and coke on hand at date of 
transfer. I to pay ail bills and accounts payable, except mortgage bonds, 
which I guarantee shall not exceed ($25,000), and deliver the property and 
Works to you free of ail indebtedness to said date, except sald mortgage and 
bonds of the par vaine of $25,000, being twenty-flve (25) bonds, of $1,000 each, 
dated May 1, 1894, maturing 1904, bearing 6 per cent, interest. AU coal on 
hand, either for gas or fuel purposes, at date of transfer, to be paid for at in- 
voice price. The gas stoves now in the office are on consigmnent, and will 
be billed to the company on March 1, due and payable May 1, 1899. 

"I agrée to bulld on lots Nos. 65 and 66, or at such location on the property 
of the company as you niay sélect, one brick water tank and inner section gas 
holder of a capaeity of 100,000 cubic feet as follows : The brick tank will be 
77 feet in diameter by 24 feet 6 inches deep, the gas holder 73 feet 6 Inehes In 
diameter by 24 feet deep. The external guide frame will cpnslst of 8 steel 
lattice columns and girders. The Inlet and outlet connections will be 12 inches 
diameter. 

"We will connect the holder to and froni the works throughout the yard wlth 
10-Inch pipe and to the main 8-inch pipe in the yard leading to the street. We 
will remove and reset the two lime purifying boxes into the northeast corner 
room ôf the purifying house, remove the 4 oxide exhaust purifying boxes about 

12 to 14 fèet north and reset ànd connect ' sanie in complète worklng order; 
put in and set up in worklng order a hydraiilic elcvator 5 feet by 7 feet by 

13 feet lift for handling the purifying materials from the basement to the top 
of the boxes ; bulld a brick partition across the south end of purifying rooms, 
enlarge the condenser room to 20 feet long, and reset and connect in position 
according to plans furnished the présent condensers and rotary washer. 

"We will furnlsli a new 10-inch rotary exhauster, set same in place, and 
connect with the water gas plant and the présent 50-foot diameter gas holder, 
thereby eonverting the latter Into a relief hojder. We will furnlsh and put in 
place a sultable traek and dumping coal wagon for properly unloading gas 
coals from the cars and delivering same Into bins. I will make ail uecessary 
•changes in doors and Windows of purifying and condenser rooms and base- 
ment, changing the Windows and doors to eonform to the chaiiged locatioïi of 
the apparatus and wall up the o^wnings of old doors and Windows. 

"We will cernent, point, and put in flrst-class condition the exterior walls 
of the purifying and condenser building, including the painting of the comices, 
Windows, doors, etc. Ali work will be done in a first-class manner, and under 
your own or the persoual supervision of your superlntendent. 

"On the transfer of the stock, payment shall be raade of eighty thousand 
dollars ($80,000) in cash ; the balance shall be pald during the construction 
and upon the completlon of the improvenients in the works herein specified. 

"Thls projwsition shall be void unless aecepted in writing withln ten days 
from date hereof. If aecepted, the transfer of stock and payment of said 
«Ighty thousand ($80,000) shall be made on or before February 1, 1899, I to pay 
running expenses iintil such transfer and payment 

"The improvements in the works «hall be commenced immediately upon the 
.acceptanee of this proposition and those In the buildings finlshed on or before 
sixty days, and the tank and holder on or before four months, provlded the 
building of the brick tank shall not be delayed by cold or severe weather." 

Prier to that date appellant advised appellee that he had caused the plant 
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to be examined by one F. K. Lane, a mechanieal engineer, and one C. W. 
Knlsely, an accountant, both of whom made falrly favorable reports. The 
former, in hls statement, said : 

"I cohsider the gas works in good physieal condition. The buildings are 
substantial. The arrangement of machinery could hâve been better, but it 
wlU answer every purpose. If an exaniination of the books proves the profits 
to be a satisfaetory retum to you for the Investment made, I can only say that 
no further outlay wlU be necessary on the plant, except for mains, until the 
présent output is doubled. No nmterial increase in sales can reasonably be 
expected without further growth of the city." 

The accountant's report disclosed an annnal income averaging $10,000. 
Thereafter such deallngs between the two were had that on Mardi 22, 1899, 
they entered Into the foUowing wrltten agreement prepared by appellant, viz. : 

"Know ail men by thèse présents, that whereas, A. D. Cressler, of the city of 
Ft. Wayne, in the state of Indiana, is now the owner of ail the stock of the 
Ottawa Gaslight & Coke Company, a corporation existing under the laws of 
the state of Illinois, situated In the city of Ottawa and county of La Salle, in 
said state; 

"And whereas, the said A. D. Cressler bas agreed to sell and has sold ail of 
said stock to M. T. Moloney, of the city of Ottawa, in said county and state, 
and the said Moloney agrées to purchase the sarae for and in considération 
of one hundred and flfteen thousand dollars ; 

"And whereas, there is now outstanding twenty-five bonds of one thousand 
dollars each, issued by said corporation and which are to be paid out of the 
said sum of one hundred and flfteen thousand dollars aforesaid ; 

"And whereas, there are certain improvements to be made In the plant of 
said Company, as specifled In certain plans and spécifications already sub- 
mitted by the said Cressler to the said Moloney : Thèse présents witnesseth, 
that the said Moloney has now paid to the said Cressler, and this instrument 
hereby acknowledges the recelpt of the sum of twenty-elght thousand dollars 
as a part and pareel of the sum of one hundred and flfteen thousand dollars, 
the balance of the said sum to be paid to the said Cressler as foUows: 

"The aforesaid twenty-five bonds of one thousand dollars each are to be 
presented to N. W. Harris & Co., bankers and brokers of the city of Chicago, 
to be paid by them in accordance with the wrltten direction of the said Cress- 
ler. When said twenty-flve bonds are thus liquidated, then the sum of twenty 
thousand dollars in addition thereto is to be retained in the possession of 
the said N. W. Harris & Co. until the improvements hereinbefore referred to 
are completed in said plant by the said Cressler, 

"In the meantime, after the paymeht of the said twenty-live bonds, In the 
manner aforesaid, the said Cressler shall receive what remains of said con- 
sidération, except the said sum of twenty thousand dollars, whlch is not to 
be paid until the improvement or improvements already mentioned are com- 
pleted and when said improvements are completed, the said Cressler is to re- 
ceive the said sum of twenty thousand dollars so retained as aforesaid. 

"It is further agreed that the said Moloney shall then be entltled to receive 
the said stock and to hâve the said control and ownership of said company 
and its property as of the Ist day of January, 1899 ; that ail outstanding In- 
debtedness up to the Ist day of January, 1809, against the said corporation, 
if any, is to be liquidated ; and ail liabilltles contracted by said corporation 
slnce then, as well as profits, If any, are to be borne on the one hand and re- 
ceived on the other by the said Moloney, that is to say : The said Moloney is 
to be considered as owning said company and the stock thereof since the Ist 
day of January, 1899, and ail indebtedness of every kindup to that day, if 
any, owtng by said company, must be liquidated by the said Cressler. 

"Now, this instrument further witnesseth that the stock hereinbefore re- 
ferred to is placed with this agreement in the vaults of the said N. W. Harris 
& Co. as an escrow, to be dellvered to and the légal title of wWch pass to the 
said Moloney when the said Cressler recelves ail of the considération herein- 
before mentioned, In manner and form as hereln stated, 

"It is further understood, Inasmuch as ail the indebtedness, floatlng and 
otherwise, of the said company is to be liquidated whlch existed up to and 
Induding the 31st day of December, 1898, as aforesaid, by the said Cressler,. 
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It is agreed that any moneys owing sald company at the date, and earned by 
it prior thereto, are to be pald to the sald Cressler. 

"Thîs instrument Is made out In tliree parts, one to be deposited wlth stock 
as aforesald, the said Oressler and the sald Moloney each retaining the two 
renialnlng parts." 

The $20,000 requlred by the contract to be left vvith Harris & Ce. was never 
In fact so deposited. Thereafter appellant, desirlng, for purpose of making a 
loan of $100,000, to consolidate the old corporation wlth a new corporation 
organized by hlin, secured the consent of appellee to that end, and thereupon 
entered into a supplemental written agreement, which Is in words and figures 
as foUows, viz. : 

"Know ail men by thèse présents, that whereas, A. D. Cressler and M. T. 
Moloney, on the 22d day of March, 1899, entered Into a written contract for 
the sale by the said Cressler of ail the stock of the Ottawa Gaslight & Coke 
Company to the said M. T. Moloney, who thereby agreed to purchase the same 
for and In considération of $15,000.00; and whereas, by the terms of said 
agreement, It was among other thlngs provided and agreed that the stock 
of said Company should be placed wlth the copy of said agreement in the vaults 
of N. W. Harris & Oo. as an escrow to be dellvered to, and the légal tltle 
thereto was to pass to said Moloney when sald Cressler recel ved ail of sald 
considération therefor in the nianner and fonn as provided in said agreement ; 
and whereas, the said Moloney desires to consolidate and merge the said Ot- 
tawa Gaslight & Coke Company and the Ottawa City Gas Company into one 
corporation, to be hereafter known as the Ottawa Gaslight & Coke Company, 
and also desires that the said Cressler and the trustées of the said Ottawa 
Gaslight & Coke Company shall consent to said consolidation and merger ; 

"Now, therefore, it is hereby agreed that the consent and act of said Cress- 
ler and of said trustées shall in no way affect the liabilities of the said Moloney 
to purchase and pay for sald stock in accordance wlth the terms of said agree- 
ment, bearing date of March 22, 1899 ; but that the same shall remain In fuU 
force and effect as if said consolidation and merger had not been made. It is 
further agreed that ail of the stock and any bonds issued by said Consolidated 
company shall be immediately dellvered to and placed in the possession of sald 
N. W. Harris & Co. to be by them held as collatéral securlty for the performance 
of said written agreement on the part of said Moloney. 

"TMs instrument is made out in three parts, one to be deposited wlth the 
said N. W. Harris & Oo. as aforesald, the sald Cressler and the said Moloney 
each retaining the two remaining parts. 

"In witness thereof, said parties hare hereunto set their hands and seals 
this 26th day of May, 1899." 

In his endeavors to see whether he could financé the transaction, appellant 
secured from Murdock, the superintendent of the old company, without the 
knowledge of appellee, a statement of the condition of the company, whlch, 
among other matters, set out that the plant had "21 miles of new mains laid 
within the past six years." This was not true. Appellant used thls statement 
in seeuring a loan and left It wlth Harris & Co. and their successors until légal 
proceedlngs were begun. For deficiency of mains and for other discrepancies, 
appellant seeks In his answer an off-set in excess of $25,000. There were in- 
eorporated in Murdock's report items taken from the Lane and Knisely reports. 
Appellant seeks to identify this report wlth the "certain plans and spécifica- 
tions" referred to in the original contract of March 22, 1899 ; whereas aj^ellee 
insiste that by sald clause référence is had to the proposition of Deeember 20, 
1898. 

Promptly after the contract was signed, appellee prooeeded to make the im- 
provements referred to in the proposition of Deeember 26, 1898. In the per- 
formance of this undertaking, and especlally in the work attendlng the con- 
struction of a certain gas holder or tank, there was considérable dlfflculty, re- 
sultlng In a delay beyond the time contemplated. Some delay was had in 
seeuring the retlrement of the bonds of the old Company. Whlle some impa- 
tience is manlfested on the jwirt of appellant at the various delays, the busi- 
ness of the gas plant is not shown to hâve been Interfered wlth. Appellee did 
not confine his improvements to the items contained in his proposition of De- 
ceiuber 26, 1898. He seems to hâve been active in business matters, which 
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fact, together with the fact that he was a nonresident, seems to hâve contribut- 
ed somewhat to the difflculties experienced in constructing the gas holder. 
Appellant proceeded to hâve improvements made other than those eovered by 
appellee's proposition, sueh as switch extensions, new barn, coke shed, coal 
house, coke crusher, scales, etc. Of thèse improvements, appellee had no 
knowledge untll settlement was sought. Ai)pellant on his part falled to com- 
ply with the ternis of the contract of May 26, 1S99, whlch required him to 
deposit "the stock and any bonds issued by sald Consolidated company" In 
the possession of Harris & Co., Init, on tlie contrary, without appellee's knowl- 
edge or consent, sold both the bonds and the stock and appropriated the pro- 
ceeds, amounting to about •$] 50,000. Appellee lias lieen pald in cash, or by 
payments on liis aceount. the suni of .?101,468.20. He is entitled to undisputed 
crédits aggregating $].25.049.17. Appellant seeks to charge appellee with fur- 
ther items based upon certain alleged misrepresentations made by Murdock 
and others, together with his failure to iiiake improvements and complète the 
same, as it is daimed, the contracts between them required, whlch, if estab- 
lished, would leave appellee largely indebted to appellant. On June 12, 1906, 
appellant offered to ])ay api^ellee by way of compromise, ,$7,402.72. Failing to 
corne to tenus, appellant flled his bill in the circuit court of Cook county, 
111., on September 15, 1906, for spécifie performance and accounting agalnst 
appellee and N. W. Harris & Co. This suit appellee removed to the United 
States Circuit Court for the Northern District of Illinois. Thereafter such 
further proceedings were had that that court entered a decree against ap- 
pellant for the sum of $28.248.03. On appeal that .iudgment was reversed, and 
the cause ordered remanded to the state court, on the ground that the fédéral 
court was without jurisdiction. In pursuance of such remanding order the 
case was remanded to the state court on November 21, 1913. 

On November 22, 1913, the présent suit was instituted. Thereafter such pro- 
ceedings were had that the District Court entered a decree against appellant 
for the sum of $38,748.73, being the said sum shown by the undisputed items, 
viz. $23,580.88, with accrued interest, after deducting costs of former suit 
amounting to $1,552.05 and accrued interest thereon, and also decreed that the 
shares of the stock of the old corporation held in escrow by Harris Trust & 
Savings Bank as successor to Harris & Co., and the four shares on deposit 
with the clerk of the court, be tumed over to appellant when said decreed 
amount should be paid. The court further ordered that exécution issue and 
that appellant pay the costs of the suit. From that decree appellant has 
brought tliis appeal. A large number of errors are assigned, the substance 
of which is as follows, viz. : The court falled to enforce the statute of limita- 
tions. The court falled to find appellee guiity of lâches. The court erred in 
the amount of principal and interest decreed. The court erred in not receiving 
the Murdock statement as the one referred to in the contract. The court erred 
in not finding that the contract of March 22, 1899, failed to express the inten- 
tion of the parties. The court falled to find that appellee recognized to make 
ail improvements necessary to constitute the property a first-class plant and 
that he falled to comply with the contract In that re.spect. The court falled 
to flnd that appellant was led to enter iiito the contract through fraudulent rep- 
résentations, appellee knowing them to be false. The court falled to find that 
appellant performed the contract on his part and that appellee did not perform 
his part. The court erred in awardiiig interest to appellee. The court erred 
in not holding that the statute of limitations had run against this suit 

Further facts appear in the opinion. 

James J. Conway, of Ottawa, 111., for appellant. 
William S. Oppenheim, of Chicago, 111., for appellee. 

Before BAKER, KOHLSAAT, and ALSCHULER, Circuit 
Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 

[1] Initially, it is urged that this suit is barred by the statute of 

limitations of the state of Illinois (Hurd's Rev. Stat. 1915-16, c. 83). 

236 F.- 
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The first ground of that claim rests upon the charge that the contract 
sued on was a paroi contract. Although this is not specifically set out 
in the assignaient of errors, it may properly be urged as affecting the 
bar of the statute of limitations. The contract of March 22, 1899, re- 
fers to "certain improvements to be made in the plant of said Compa- 
ny as specified in certain plans and spécifications already submitted 
by the said Cressler to the said Moloney," which clause requires proof 
aliunde the contract. This fact, it is claimed by appellant, makes the 
contract one by paroi, or one having a life of five years, rather than 
ten years. It is appellee's contention that the clause just quoted refers 
to the proposition made by him to appellant in the letter of Decem- 
ber 26, 1898, while appellant asserts that it refers to the statement 
made by the Ottawa Gaslight & Coke Company, per J. W. Murdock, 
dated January 4, 1898, by mistake for January 4, 1899. Thus it will 
be seen that it is attempted to incorporate into said contract a written 
statement, and not any paroi matter, and the question is merely one of 
identity. Inasmuch as both parties rely on the supplying of the de- 
scription of the improvements contemplated, this objection does not 
seem to be deiinitely urged in the assignment of errors, and we do 
not discuss it further than to say that appellant's contention cannot 
be successfully maintained as the law now stands. Jones v. Knights 
of Honor, 236 111. 113, 86 N. E. 191, 127 Am. St. Rep. 277; Nicker- 
son V. Weld, 204 Mass. 346, 90 N. E. 589; Beckwith v. Talbot, 95 U. 
S. 289, 24 L. Ed. 496; Forst v. Léonard, 112 Ala. 296, 20 South. 587; 
and numerous other cases. We therefore hold that the contract of 
March 22, 1899, was a written contract, and that appellee's suit was 
govemed by the ten-year clause of the Illinois statute of limitations. 
[2] Appellant further insists that, even in that case, this action was 
not brought in time. Appellant filed his bill in the state court on Sep- 
tember 15, 1906. The cause was removed to the United States Cir- 
cuit Court November 3, 1906. Appellee filed his cross-bill, setting up 
substantially the same matters as those set up herein, on March 15, 
1907. The cause was, by order of the Circuit Court of Appeals, re- 
manded to the .state court on November 21, 1913. On November 22, 
1913, this suit was instituted under and by virtue of section 25 of the 
statute of Illinois, which reads in part as follows, viz. : 

"In any of the actions specified in any of the sections of the said act, if 
judgment shall be glven for the plalntifC and the same be reversed by writ of 
error or upon appeal * * * then if the time Ilmlted for bringing such ac- 
tion shall hâve expired during the pendency of such suit the said plaintiff, 
his or her heirs, executors or admlnistrators, as the case shall require, may 
commence a new action wlthln one year after such Judgment reversed or given 
against the plaintiff, and not after." 

This, we hold, was properly done under said clause of the statute. 
The facts of the case brought that suit within the provision of the 
act. Smith v. McNeal, 109 U. S. 426, 3 Sup. Ct. 319, 27 L. Ed. 986. 
In that case the suit was dismissed for want of jurisdiction. An- 
other action being brought after the statute had run unless extended 
by the Tennessee statute as hère, the court said : 

"We are of opinion, therefore, * • * plalntiffs In error are entltled to the 
benefit of article 2755 of the Code of Tennessee, for their Judgment in the flrst 
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suit was not upon any ground concluding thelr right of action, nor hâve they 
been gullty of such négligence or carelessuess In tlie bringing of tlieir first 
suit as siiould exclude them from the benefit of tbe said article." 

See, also, Lamson v. Hiitchings. 118 Fed. 321, 55 C. C. A. 245; 
McAndrews v. C. L. S. & E. Ry. Co, 162 Fed. 856, 89 C. C. A. 546; 
P. C. C. & St. L. Ry. Co. v. Bemis, 64 Ohio St. 26, 59 N. F- 745 ; Ben- 
nett V. Welch, 25 Ind. 140, 87 Am. Dec. 354 ; and many other cases 
cited in appellee's brief. 

[3] It is évident that appellee removed this cause, seeking the aid 
of fédéral jurisdiction, in good faith, and not for delay or other ul- 
terior cause. In Gaines v. City of New York, 215 N. Y. 533, 109 N. 
E. 594, Ann. Cas. 1916A, 259, where a similar statute prevails, it is 
said: 

"A sultor who invokes in good faith the aid of a court of justice, and who 
initiâtes a proceeding by the service of process, raust be held to hâve com- 
menced an action withln the meaning of tlils statute, though lie has mistaken 
his forum. We are asked what ought to be held, if a litigant sues on a prom- 
issory note In the Surrogate's Court, or files a bill in etiuity with a justice 
of the peace. It may be that a différent rule should be applied where the 
earller action has been brought wlth knowledge of the lack of Jurisdictiou, and 
in fraud of the statute." 

We do not deem it necessary to pass upon the point raised as to 
whether a fédéral court of equity is bound by state statutes of limita- 
tions. We therefore hold the question of the statute of limitations 
to be not well taken. 

It is our conclusion from the évidence that the référence to 
improvements in the contract of March 22, 1899, related to the prop- 
osition of sale contained in appellee's letter of December 26, 1898. 
We are satisfied that Murdock, in his capacity of superintendent, was 
not acting with the direction or consent of appellee; that the latter 
was not responsible for any statements he may hâve made, although 
he (Murdock) does not seem to hâve willfully misrepresented anything. 
His statement was made at appellant's suggestion, for use in procur- 
ing a loan from Harris & Co., and was not submitted or known to ap- 
pellee until long afterwards. It was kept by Harris & Co. and not 
disclosed to appellee, though with no intention to keep it secret. It 
therefore could not hâve been in appellee's mind vi'hen he entered into 
the contract of March 22, 1899. 

[4] We deem appellee's action a substantial compliance with the 
terms of the contract of sale. He placed the improvements called for 
m what seem to be compétent hands. The gas holder appears to bave 
been a difficult pièce of work. Its leakings were obscure, and were 
finally located in the foundation. The record does not show that ap- 
pellant sufïered any loss from the delay. There seems to hâve been a 
misunderstanding as to the terms of the sale agreement. The cor- 
respondence shows some slackness on appellee's part in making his 
position clear upon that point, even to the extent of doing more than 
the contract required of him. We find, however, no justification for 
the withholding of the bulk of the money due appellee. Appellant 
was not entitled to the proceeds of the bonds and stock until appel- 
lee was paid up in full, nor was he entitled to the sums claimed by 
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him for services and damages. Thèse almost entirely grew out of ap- 
pellant's misconstruction of the provision in the contract with regard 
to improvements aforesaid. We are satisfied that the balance of $23,- 
580.88, found by the trial court herein, and also in the former pro- 
ceedings hereinbefore enumerated, to be due appellee upon the pur- 
chase price, was correct. 

[5] There is no merit in the contention that appellee was guilty of 
lâches in the premises. There was continuai contention between the 
parties. It was appellant's duty to pay what he owed, and the mère 
fact that appellee was not continually hounding him for the balance 
due would not justify such a contention. Nor do we find merit in the 
claim that a suit for spécifie performance would not lie under the 
facts of this case. The transaction involved the whole capital stock 
of the corporation, which was property not to be obtained in the open 
market. The stock itself was to be held by the bank, until payment 
should be made to appellee in full, for the benefit of both parties. 

[6] The $20,000, required by the contract of March 22, 1899, to be 
deposited by appellant with Harris & Co. to insure performance by 
appellee of his part of that contract, never having been so deposited, 
still remained in appellant's possession and enjoyment Appellee's 
undertakings were completed by November 15, 1901. This sum 
should then hâve been paid over by appellant. For this sum appellee 
is entitled to interest at the rate of 5 per cent, under the statute of 
Illinois. It was a liquidated sum, and not affected by the existence 
of an unliquidated claim for damages because of the delay in com- 
pleting the work. Appellee was also entitled to payment of the bal- 
ance of the purchase price of the plant, at the latest on August 18, 
1909. This balance, amounting to $3,580.88, should likewise bear in- 
terest at the rate of 5 per cent, from the last-named date. 

There is no merit in the claim that appellee did not deliver ail the 
stock to appellant. The latter was not entitled to it until full payment 
had been made. The remaining shares of stock are in the possession 
of and subject to the order of the court, and will undoubtedly be 
turned over when payment is shown. 

As before stated, no substantial damages are shown to hâve been 
sustained by appellant by reason of the delay in perfecting the gas 
holder, nor is any basis established for ascertaining the same. 

We find no error in the decree of the trial court, and it is there- 
fore affirmed. 



STATE OF MISSOURI et al. v. ANGLE. 

In re SAGE. 

(Circuit Court of Appeals, Elghth Circuit October 4, 1916.) 

No. 166. 

1. Bankbuptct <g=>440 — EEVncw— Pétition to Revise. 

An order dlrecting a recelver appointed by tbe state court to deliver the 
banbrupt's property to the trustée in bankruptcy may be revlewed by pé- 
tition to revise. 

[Ed. Note. — ^For other caaes, see Bankruptcy, Cent Dlg. § 915 ; Dec. Dig. 
<Ê=440.1 

®=3For otber cases ae» aame toplc & KEY-NUMBER lu ail Key-Numbered Dleests & Indexes 
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2. Banks and Banking >S=94 — Régulation— rBiVAm Bankers— "Cohpoba- 

TION." 

Rev. St. Mo. 1909, § 1116, deflnes private bankers as tliose who carrj' ou 
the business of baiiking by receiving money ou deposlt with or wlthout 
interest, by buyins and selling bllls of exchange, promlssory notes, gold 
or silver coin, irallion, uneurrent nioney, bonds or stocks, or other se- 
curlties, and of loaning money witiiout being incorporated. Section 1117 
provides for the création of individual or private banks and forbids uny 
person or eouipany from engaging in tlie business of private banking with- 
out complying with its provisions. Sections 1118 and 1119 place tlie busi- 
ness of a private bank in the same situation as that of an ordinary in- 
corporated bank, and i)rovide that the gênerai banking laws shall apply 
to i)rivate bankers, while section 1081 provides for tlie examination of 
banks, includlng private banks, and for the closing of sueh banks by the 
liank conimissloner. Sections 1087, 1088, 109,5, respectively limlt the power 
of iirivate bankers to niake loans to the owners or partners, for the ex- 
amination of such Institutions, and tlie granting of certiiicates entltling 
theni to do business. Const. Mo. art. 10, § 21, déclares that no corporation, 
Company, or association other than those fornied for benevolent, religions, 
or scientlfic purposes shall be created unless the persons named as coriwra- 
tlons pay a f ee ; and article 12, § 11, déclares tliat the term "corporation" 
sliall Include stock companies or associations having jKiwers or privilèges 
not possessed by Individuals or partnerslilps. IJclé that, tlioiigh the busi- 
ness of private bankers is regnlated. and individuals cannot engage tlierein 
without coinplylng with tlie statutes, a private bank or banl^er is not a 
corporation or quasi corporation whose entity is distinct from that of the 
owiier, and the assets of the bank belong to the owuer. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 227 ; 
Dec. Dig. <S=94. 

For other définitions, see Words and Phrases, First and Second Séries, 
Corporation.] 

3. Courts <â=^.'î06(l) — Précédents— Fédérai. Courts. 

Ordinarily a fédéral court accepts a construction of the statutes of a 
State by the highest court tliereof, Init if sueh décision is rendered aller 
rights liave accrued or liabilities bave been incurrod, which are the sub- 
ject of détermination by the fédéral court, the lattcr court is not bonnd 
by sucli décision, althougli it will lean to agreement with the state court. 

ri'^d. Note.— For other cases, see Courts, Cent. Dig. «§ 956, 957, 907 ; Dec. 
Dig. ®=5;«;U(1).J 

4. Courts iÊ:=3'i6fî(l) — Précédents — Décision — "Corporation." 

.\ décision by the Su])reiiie Court of Missouri that uiider the local laWs 
the business of a private banker, who is given the jiowers of a corpora- 
tion, is (i s inct from the busiiiess enteriirises of the owner, and that cred- 
itx)rS of tiie bank bave priority over individual creditors, Is not an adjudi- 
cation that the jn-ivate bank or Ijanker is a coiijoration, or quasi corpora- 
tion, and a distinct légal entity from the owner. 

IKd. Note.— For other cases, see Courts, Cent. Dig. §§ 95C, 957, 907; 
Dec. Dig. i©=3:!(J6(l).J 

5. Bankruptcy ®=>20(]) — Fn.ixo ok Pétition — An.iUDic.iTioN — Effect. 

The tiling of a ijctition in bankruptcy and the adjudication in a court of 
bankrniitcy brings the ])roperty of a baiikru])t, wherever situated, into 
custodia legis ; and as one of the purposes of the Bankruptcy Act is to 
jilace in the liaïuis of one court the fui! administration of the bankrupt's 
assets, the bnnkrnijtcy court lias jnrisdictlon over that property of the 
bankrupt used by him In bis capacity as a private i)anker, though under 
tlie State laws creditors of the private banker as such had priority in the 
assets devoted tt) tliat business. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <E=520(1) ; Courts, 
Cent. Dig. § 13,31.] 

^z^For other cases see sanie lopic i: KEY-XU.MHER in ail Key-Numbered Digests & Indexes 
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tk Bawkbuptct ®=»20(1) — JtmiSDionoN Ovbb Propbktt— AtrrHOBiTT ot Cotjet. 

That the agents of a state bank examiner took possession of the assets 
of a private bank does not confer jurlsdlction on the state court, as agaiust 
a court of bankruptcy In whlch a pétition in bankruptcy agalnst 
Ole owner was filed, prior to tbe application in tbe state court for a re- 
celTcr to take over liis property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 23 ; Dec. Dig. 
<S=20(1); Courts, Cent Dig. § 1131.] 

7. Eeceivers <S=»199— Administration op Assets— Authoeitt of Statb Cotjet 

TO Allow Compensation. 

Where a state court was wlthout authorlty to adinlnister any of the 
assets of a bankrupt, It bas no authorlty to allow its receiver compensa- 
tion for performing part of that labor. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 391; Dec Dig. 
<g=»199.] 

8. Bankruptct <g=»317— CoMPENaATioN OF Officebs— Eeceivee of Statb 

Cotjet. 

Where a receiver appointed by the state court, which was wlthout ju- 
risdlction to adminlster the property of a bankrupt, performed valuable 
services in conservlng the property, he may, on pétition to the bankruptcy 
court be allowed compensation. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 493-495; 
Dec. Dig. ie=>317.] 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of Missouri ; David P. Dyer, Judge. 

In the matter of the bankruptcy of David H. Sage. On pétition of 
Johnson B. Angle, as trustée in bankruptcy, McDermott Turner, re- 
ceiver, appointed by the state of Missouri, was directed to deliver prop- 
erty of the bankrupt in his possession (224 Fed. 525), and he appeals 
and pétitions to revise. Affirmed. 

James P. Gilmore, of Tulsa, 0kl., and W. T. Rutherford, Asst. Atty. 
Gen. (John T. Barker, Atty. Gen., T. L. Montgomery, of Kahota, Mo., 
and W. M. Fitch, Asst. Atty. Gen., on the brief), for petitioners. 

J. O. Boyd, of Keokuk, lowa (Boyd & McKinley, of Keokuk, lowa, 
on the brief), for respondent. 

Before HOOK and CARLAND, Circuit Judges, and MUNGER, 
District Judge. 

MUNGER, District Judge. [1] By an appeal, and also by a pé- 
tition to revise (the latter being the proper procédure — In re Hecox, 
164 Fed. 823, 90 C. C. A. 627), there is called in question a décision of 
the District Court of the Eastern District of Missouri, which directed 
a receiver appointed by a state court of Missouri to tum over certain 
property in his possession, to a trustée in bankruptcy. The bankrupt, 
David H. Sage, had been engaged in mercantile business at Keokuk, 
lowa, and also in Missouri. On November 19, 1914, there was filed in 
the United States court at Keokuk, lowa, a creditors' pétition asking 
that Sage be declared a bankrupt, and he was so adjudged on Novem- 
ber 27, 1914, and the respondent was chosen as trustée. Prior to 1911 
the bankrupt, David H. Sage, and William N. Sage, had associated 
themselves together, furnished the capital, and established a bank at 
Alexandria, Mo. It is stipulated that on or about January 10, 1911, 

4s>For other cases see same topic & KE)Y-NXJMBER in ail Key-Numbered DlgeKtg & Indexas 
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D. H. Sage became the sole owner of the Bank, having purchased the 
interest of his associate, by proceedings had under sections 1116 and 
1117 of the Revised Statutes of Missouri of 1909, and signing a cer- 
tificate as follows : 

"Fonn for Establislilng a Prlvate Bank. 

"Be It knowii that tlie underslgiied D. H. Sage hâve associated themselves 
together for the purpose of establishhig a bank under the provisions of sec- 
tions lllG and 1117; Revised Statutes of Missouri, 1909. 

"1. The nunx's and places of résidence of ail persons interested in the busi- 
ness are (who shall be résidents of Missouri): 

Kanies. Résidence. 

D. II. Sage, Alexandria, Mo. 

"2. The aniount of capital invested is $10,000.00. 

"3. The nanie in which the business is to be conducted Is Sage Banking 
Company. 

"4. The business is to be conducted at Alexandria, Mo., county of Clark, in 
the State of Missouri. 

"In witness whereof we hereunto set our hands this 31st day of December, 
A. D. 1910. D. H. Sage." 

This certificate was verified and acknowledged by David H. Sage and 
filed with the recorder of deeds. The bank commissioner of Missouri 
then issued a certificate establishing the bank and authorizing it to do 
business as a bank of deposit and discount. The bank continued in' 
business, making reports and being examinée as provided by statute, 
until October 15, 1914. On that date Sage notified the bank commis-, 
sioner of Missouri that the bank had closed its doors and requested the 
bank commissioner to take charge of its afifairs, and on the same day 
he posted on the bank's doors a notice that it was in the hands of the 
bank commissioner. I 

On October 16, 1914, a bank examiner acting under the direction of ^ 
the State bank commissioner, took charge of the bank, and instituted an 
examination of its affairs. On the foUowing day, the bank commis-' 
sioner appoint ed McDermott Turner as spécial agent to take charge of 
the bank, pending the appointment of a receiver. On November 21, 
1914, the Attorney General of Missouri applied to the state court for 
the appointment of a receiver for the bank. McDermott Turner was 
appointed as such receiver, qualified, and at once took fwssession of 
the bank and its assets. The bank had a large amount of deposits and 
its assets had a face value in excess of the amount owing to depositors. 

On February 3, 1915, the trustée made the application heretofore 
mentioned, requesting the United States Court for the Eastern District 
of Missouri to direct the receiver to surrender to the trustée in bank- 
ruptcy the property of the Sage Banking Company. The court denied 
the request without préjudice to a new application, and with leave to 
renew it af ter making an application to the state court for a similar or- 
der against the receiver. On May 8, 1915, the state circuit court, in 
compliance with the trustee's application, made an order directing the 
receiver to surrender possession of the assets, after deducting a sum 
it allowed as compensation to the receiver and his attorney. An ap- 
peal was taken to the Suprême Court of Missouri and a supersedeas 
bond was given. After the décision by the state circuit court, and be- 
fore the case was heard on appeal by the Missouri Suprême Court, the 
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trustée, on May 24, 1915, renewed his application to the United States 
District Court for the Eastern District of Missouri, for an order di- 
recting the receiver to surrender the assets. Answers were filed to this 
appHcation, and the issues were submitted to the court upon thèse 
pleadings and upon an agreed statement of facts. The court, on Au- 
gust 16, 1915, made an order that the receiver surrender to the trustée 
ail assets in his possession or control belonging to the estate of David 
H. Sage, doing business as the Sage Banking Company, and it is of this 
order that complaint is now made. 

[2] The principal question presented in the case is whether David 
H. Sage owned the property that was held by the receiver appointed b}»- 
the State court. If that property did not belong to David H. Sage, 
the bankruptcy court was not entitled to administer it. The question 
of ownership involves a considération of certain portions of the Consti- 
tution and statutes of Missouri. Section 11, art. 12, of the Constitution 
of 1875 provides : 

"The terni 'eoriioraHon,' as usod în this ai'ticle. shnl! be construed to include 
nll joint-stock eoiiiiiîuiies or assodations liaving aiiy powors or privilèges not 
posseased by individuals or partner.ships." 

Section 21, art. 10, of that Constitution provides: 

"No corporation, comiiany or association, other tlian those formed for benev- 
olent, religions, or scientifio * * * purposes shall lie created or organized 
under the laws of this state, unless the persons named aa corporators sliall, 
at or before the flling of the articles of association or incoi-poration. pay into the 
State treasury flfty (^50.00) dollars for the first litty tliousand (.$50,000.00) dol- 
lars or less of capital stock." 

Portions of the statutes of Missouri (1909 Revision) are as follows: 

Section 1116. Privatc lianlccm Dc.fincd. — Private baukers are declared to be 
those who carr,y on the business of banking by rc^ceivijig mouey on deposit, 
wlth or wlthout interest, by buying and selling bllls ot e.xchange, proniissory 
notes, gold or silver coin, hulllon, uncurrent nioiiey, bonds or stocks, or other 
securities, and of loaning nioney, without being incorporated. 

Section 1117. Rcquircments for Privât'.; Bankcr — Change of Ownership. 
No person or eonipany of persons shall engage in tUe business of banking as 
private bankers wlthout a paid-up capital of not less than ten thousand dollars, 
and if said banking business is to be carried on in a city having a population 
of one hundred and flfty thousand inhabitants or more, then without a paid- 
up capital of not less than one hundred thousand dollars, nor untll he or they 
shall hâve made a statement, subserlbed and sworu to as correct and true be- 
fore a notary public by each person connected witli such business as owner 
or partner, setting forth : First, the names and places of résidence of ail per- 
sons interested in the business, ail of whom shall be résidents of this state, 
and tlie amount of capital invested ; and second, the name in which the busi- 
ness is to be conducted and the place at which it is to be carried on ; which 
statement shall be acknowledged, reeorded in the office of the recorder of 
deeds of tho county in which the bank is to be located, and a certified copy of 
such reoorded instrument shall be filed in the otlice of the bank commissioner : 
Provided, however, that In order to accomplish a change in the ownership of a 
private bank, it shall be necessary for ail the partners of tlie new bank to make, 
record and file in the office of the bank commissioner a statement in f orm 
and manner requîred by this section for establishing a new bank. 

Section 1118. No private banker, wh,o receives gênerai deposits after the 
manner of banks of deposit and discount,, shall eniploy any part of his capital, 
or any funds deposited with or borrowed by him, in dealing or trading in, 
buying or selling lands, goods, chattéls, wares or merchandise, but he inay sell 
and dispose of ail kinds of property which may necessarily conie into his pos- 
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session in the «illectioii of his loans or discounts. Nor sliall any such banker 
use or employ liis capital or funds dc))osited witli or liorrowed liy him in any 
otlier manner tliau liai)l;s of deposit aud discoTiiit are by tliis article pennitted, 
or loau a fji'eater aniount to any pei'son or loan any suni whatever, except upon 
llke secui'ity as is r('(|iiired to lie talcen by banks of iie])c)sit and discount. 
Nelther shall tlie i)rotits of sncli private bank be distribntcd to the owners 
tliereof witbont tirst settln^ ai)art to sni'iijus account at least twonty per cent, 
of the net prolits oacli year uritil tlie snr|>lris enuals twenty per cent, of tlie 
capital, and said snrplns sliall not l>i' diniinished exceiit for tlie payment of any 
losses wbicli iiiay (KMiir : i'!-ovi<le(l, if tluTe are niidivided prolits, tliese sliall 
llrst lie nsed in payment of sncii losses. 

Section ITli). AU tlie i}r()visioiis of this nrticle sliall. so far as tlie sanie are 
a])pli(:able, a]}[ily to ail iirivate bankers doin;,' busini'ss in tliis state. 

Section 1081. if. froiii an e.\.'iiiiiiiatioii niade )iy tlie bank coiiimissioner, or 
by one of his exaniiners, it sli.all be discovered tliat any bank. private banker, 
savings and safe deposit coinpaiiy or trust (oniji-iny is insolvent, or tliat its 
eontinuance in bnsiiicss will seiionsly ,1eo])ardisce tlie safety of Its deixisitors 
or otlier indebtedness. and if tlie action is takeii fvoni an examination by an 
examiner and sncli exaiiiinor sliall recommond tlie closiiifî of the bank, thon it 
shall lie the duty of the bank c'oimnissioner, if he approve of snch recoinnienda- 
tion, by hiniself or one of his exaniiners. iniiiiediately to close said bank, 
private bank, siivin,t;s and safe dejiosit coiniiany or trust company, and to take 
charjçe of ail the propcrty nnd effects thereof. Vyiou takiiis; charge of any 
bank, private bank, savin,s,'s and safe deposit coniiiany or trust comjiany the 
bank commissioncr shall. as soon as practicable. ascertaiii, by a tliorough 
examination into its affairs, its actual financial condition, and wheiiever he 
shall beconie satistied tliat any such bank, ]>ri'vate banker. savlngs and safe 
deposit Company or trust company cannot r<>sume business or liquidate its 
indebtedness to the satisfaction of ail its creditors, lie shall report the fact of 
its insolvency to the Attorney General, who shall Imniediately upon the receipt 
of such notice, institute pro]ier proceedings in tlie proper court for the purpose 
of having a receiver appointed to take c]iar.i;e of such lianlf, private bank, sav- 
ings and safe deposit company or trust company, and to wind u]i the affairs 
and business thereof, for the benefit of its depositors, croditors and stoek- 
holders ; and it is made the duty of the court, or the judge thereof in vacation, 
suininarily to aiipoint said receiver to take possession of the property and as- 
sets of said bank, private banker, savings and safe deposit company or trust 
company, for the purpose of winding up tlie business thereof; any complaints 
or opposition of the bank, the private bniiker, savings and safe deposit com- 
pany or trust company or its oflicers subsc-ipiently to he heard in open court 
The bank commissloner may appoint a siiecial agent to take charge of the 
affairs of an insolvent bank, private banker, savings and safe deposit company 
or trust company tcmporarily, until a receiver is appointed; such agent to 
qualify, give bond and receive comjiensation tlie sanie as a regularly appointed 
examiner of the department of banking ; such compensation to be paid by such 
bank, private Iianker, savings and safe deposit company or trust company, or 
allowcd by the court, as costs in case of the appoiutment of a receiver: Pro- 
vided, that in no case shall any bank, private banker, savings and safe deposit 
coinp.-iiiy or trust company conliiiue in cliurge of sudi spécial agent for a longer 
period tlian sixty days. Any bank, |irivate Iianker, savings and safe deposit 
coniiiany or trust comiian.v recinviiig dc])i)S!ts and doiiig business in this state 
mider the laws cited in this chapter, may place its affairs and assets under 
the conti'ol of the bank commissioner by postlng a notice on its front door as 
follov.s: "ïhis bank [or trust company] is in the liands of the bank commis- 
sioner." The postlng of tliis notice or of a notice by the bank commissioner 
that be bas taken possession of any bank. private bank, savings and safe deposit 
coniiian.v or trust company. shall be sullicent to place ail its assets and prop- 
erty, of whatever nature, in the possession of the bank commissioner, and 
shall o])orate as a bar to any attachiiient proceedings whatever. 

Section 1087. Xo private bank or banker in this state shall inake any loan 
or discount on account of the Personal securlty or obligation of the proprietor, 
owner or partner in such private bank in excess of ten per cent, of the 
paid-up capital and surplus of such pri\ate bank or banker. For any violation 
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of the provisions of this section, the bank eommlssioner sliall liave autliority, 
in his discrétion, to mal^e application for tlie appointment of a receiver for 
sueli prlvate bank or banker, as now provided by law in case of insolvent banks 
and trust companies. 

Section 1088. Provided, ïiowever, tliat sliould any such corporation or prl- 
vate bank or banker not liave any owners or direetors, other than tlie 
officers thereof, tliat then, in sucli event, sald examination and report may 
be made by such officers, and it is tiereby made tlieir duty so to do, under the 
same penalties as above provided. 

Section 1095. In case the banlt comœissioner shall flnd that ail the provi- 
sions of the law hâve been complied vvith by the institutions herein named, 
vvhlch désire * * * to do business, he shall grant them a certlflcate to 
that effect. Such certlflcate, or certified copies thereof, shall be taken In ail 
the courts of this state as évidence of such incorporation. 

The petitioners contend that under thèse provisions, the Sage Bank- 
ing Company was either a corporate body, or a separate légal entity 
from the natural person of David H. Sage, while the respondent as- 
serts that thèse provisions look only to the exercise of visitorial powers 
of the state, and did not create an ownership of the assets of the Sage 
Banking Company apart from that of David H. Sage. Viewing thèse 
provisions of the Constitution and statutes of Missouri as a whole, it 
does not appear that a corporation is created by the fact that one or 
more persons engage in the banking business and comply with thèse 
statutory requirements, by filing a certificate and submitting to the 
inspection of the state bank commissioner. Not only do the statutes 
constantly recognize, permit, and regulate the conduct of the bank- 
ing business by private bankers as distinguished from incorporated 
banks, but they also refer to tlie iiidividuals who so engage in that 
business as the "owners" and as "partners" and to the capital invested 
as "his capital." Private bankers are defîned as those who carry on 
the business of banking "without being incorporated." An essential 
élément of corporate existence is absent, as no provision is made for 
succession by transfer of capital stock, nor even for the existence of 
capital stock. Instead, section 1117, referring to a change of owner- 
ship in such a bank, states that: 

"It shall be necessary for ail the partners of the new bank to make, record 
and file In the oflice of the bank commissioner a statement in form and 
manner required by this section for establishing a new bank." 

The portions of the statutes relating to the visitorial powers of the 
state, such as the making of reports and submission to examination, 
and the restriction of the right to employ more than a speciiîed por- 
tion of the assets in the form of a loan to one of the proprietors, are 
consonant with a législative purpose to restrict an individual owner in 
the conduct of a business of recognized péril. A similar conclusion 
was reached in the case of Gupton v. Carr, 147 Mo. App. 105, 125 
S. W. 849, and seems to hâve been implied in the décision in Union 
Bank V. Oxford & C. h. R. Co., 143 Fed. 195, 74 C. C. A. 323, as 
well as in those of State v. Salmon, 216 Mo. 466, 115 S. W. 1106, and 
Blake v. Third Nat. Bank, 219 Mo. 644, 118 S. W. 641. It is impos- 
sible to accept the contention that thèse législative acts hâve created a 
new légal entity, having an existence apart from the individuality of 
the bankers, and not a corporation, nor partnership, nor any hereto- 
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fore recognized légal body. Such an extraordinary créature needs 
more definite delineation than thèse statutes disclose. 

[3, 4] In support of the claims of petitioners, there is cited the déci- 
sion by the Suprême Court of Missouri, State v. Sage, 184 S. W. 984, 
in determining the appeal of the receiver of the Sage Banking Com- 
pany from the order of the state circuit court which directed him 
to surrender the assets to the trustée in bankruptcy. This décision 
was filed on February 25, 1916, and holds, in efïect, that the Sage 
Banking Company was a separate entity, whose assets should be ad- 
ministered apart from those of David H. Sage. Ordinarily a court 
of the United States accepts a construction of the statutes of the state 
by the highest court thereof, but if such décision is rendered after 
rights had accrued or liabilities hâve been incurred, which are the sub- 
ject of détermination by a court of the United States, the latter court 
is not bound by such décision of the state court, but exercises its inde- 
pendent judgment, although it will lean toward an agreement with the 
state court. Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 27 L. 
Ed. 359; Carroll County v. Smith, 111 U. S. 556, 4 Sup. Ct. 539, 28 
L. Ed. 517; Julian v. Central Trust Ce, 193 U. S. 93, 24 Sup. Ct. 
399, 48 L. Ed. 629 : Moore-Mansfield Co. v. Electrical Co., 234 U. S. 
619, 34 Sup. Ct. 941, 58 L. Ed. 1503; Louisville Trust Co. v. City of 
Cincinnati, 76 Fed. 296, 22 C. C. A. 334 ; Jones v. Great Southern Fire- 
proof Hôtel Co., 86 Fed. 370, 30 C. C. A. 108; Hager v. American 
Nat. Bank, 159 Fed. 396, 86 C. C. A. 334; Adelbert Collège of W. R. 
University v. Wabash R. Co„ 171 Fed. 805, 96 C. C. A. 465, 17 Ann. 
Cas. 1204. 

It is to be observed that, by the interprétation placed on thèse stat- 
utes by the Suprême Court of Missouri, section 1117 forbids persons 
engaging in the banking business until they hâve complied with its 
terms, such as possessing a certain paid-up capital, and having filed a 
sworn preliminary statement and that, on compliance with that sec- 
tion, they become private bankers as defined in section 1116. As such 
private bankers they possess powers and privilèges not possessed by 
other individuals or partnerships, and at one place in the opinion this 
is said to constitute such private bankers a corporation under section 
II, art. 12, of the Constitution, which reads : 

"The term 'corporation,' as used in this article, shall be construed to include 
ail joint-stock companies or associations having any powers or privilèges not 
possessed by individuals or partnerships." 

This statement that such private bankers are thus constituted a cor- 
poration is modified in the following portion of the opinion, and it is; 
said that the efïect of thèse statutes was — • 

"to completely segregate the private banking business of the state from the 
BOlidarity of the owner's gênerai business and make each rest upon its own 
bottom, and thereby make a private bank a separate and distinct entity from 
the gênerai business of the ovi'ner and subject the assets thereof, flrst, to the 
payment of the bank's creditors, and, second, if thereafter any remains, they 
might go under the gênerai laws to the payment of the gênerai creditors, and 
yet not to dlsturb the ownership of the bank or its management or control by 
the owners, as provided by law. Such an entity, as before suggested, might 
more properly be designated as a quasi corporation when ovjfned by more 
than one person, and a quasi corporation sole, when owned by but one person, 
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with their rlghts, powers, duties, and obligations conferred and deflned by 
statute. This is the clear coinmon-sense readins of the statutes, and tliey fully 
remedy the evils which led to their enactmeats." 

And again it is said : 

"There are otlier provisions of the statutes lendiiig strength to the viows 
l\erei!i expressed ; but in niy opinion tliose considei'ed dearly establlsh tlie 
faet that ail private banks in this state are separate entities t'rom nll otlier 
business eiiterprises of the owners or proprietors thereof, and therefore no 
good would flow from a further eonsideratiou of tliose statutes. I am there- 
fore clearly of the opinion that the assets of the Siige Baul^ing Company be- 
loug to that institution, and for that reason its creditors hâve a priority of 
right to them over the rights of the creditors of D. H. Sage, and that they 
should be, first, applied in payaient of their elaims, and, second, if any remains 
thereafter, then in paynient of his individual creditors as provided by law.'' 

[5, 6] Considering the opinion as a whole, this décision by the Su- 
prême Court of Missouri did not déclare a bank, such as that hère in 
question, to be a corporation, but to be a separate "business enterprise 
of the owners" of the bank, and as such governed by certain statutes 
of Missouri which give a priority to creditors of tlie bank over other 
individual creditors of David H. Sage. There is no occasion to differ 
from the décision of that court as to this theory of its banking laws ; 
but the conclusion does not follow that the trustée in bankruptcy was 
not entitled to the possession of the property which the receiver had 
held, nor is that conclusion a construction placed upon the laws of Mis- 
souri. 

The effect of the filing of the pétition and the adjudication in the 
bankruptcy court of lowa was to bring the property of the bankrupt, 
wherever situated, into custodia legis, and it was thus held from the 
date of filing the pétition, so that subséquent proceedings could not be 
had in other courts to reach the property ; the court of original juris- 
diction having acquired the full right to administer the estate under 
the bankruptcy law. Lazarus v. Prentice, 234 U. S. 263, 34 Sup. Ct. 
8.S1, 58 L. Ed. 1305; Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 
46 L. Ed. 405 ; Acme Harvester Co. v. Beekman Lum. Co., 222 U. S. 
300, Zl Sup. Ct. 96, 56 E. Ed. 208; In re Hecox, 164 Fed. 823, 90 C. 
C. A. 627. 

One of the prime purposes of the Bankruptcy Act was to place in 
the hands of one court, and that the bankruptcy court of original ju- 
risdiction, the full administration of the bankrupt's assets. United 
States Fidelity Co. v. Bray, 225 U. S. 205, 32 Sup. Ct. 620, 56 E. Ed. 
1055. Eiens or priorities, if any exist, by reason of the laws of Mis- 
souri, of creditors who dealt with the Sage Banking Company, are a 
matter for the détermination of the court of bankruptcy, which must 
distribute the estate. 

The question hère involved is not to whom thèse assets shall be dis- 
tributed, but what court shall décide that question. As it is held that 
David H. Sage was the owner of the property possessed by the Sage 
Banking Company, it follows that the administration of those assets 
belongs to the court of bankruptcy. It is claimed that the possession 
of the bank examiner, of the agent of the bank commissioner, and then 
of the receiver was such as to place thèse assets in the custody of the 
circuit court of Missouri, and that its prior seizure of this property en- 
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titled it to continue to final administration. There are several answers 
to this contention. The possession by the examiner and by the spécial 
agent of the bank examiner were acts of administrative officers and 
not of judicial executives. The application to the state court of Mis- 
souri for the appointment of a receiver was not made until November 
21, 1914, two days after the pétition in bankruptcy was filed against 
David H. Sage in the United States court at Keokuk, lowa, and after 
the exclusive jurisdiction of the bankruptcy court had attached. 

[7, 8] A final contention is made that the court should not hâve or- 
dered the surrender of ail the assets which came into the hands of the 
receiver, but should hâve recognized the déduction of the compensation 
of the receiver and of his attorney, as made by the state court. As the 
state court was without authority to administer any portion of the 
assets of David H. Sage, it must be without power to avi'ard compen- 
sation to its officer for performing part of that labor. So far as those 
services were of value to the estate, in preserving and coUecting it, an 
application to the court of bankruptcy will aflford an avenue of relief. 
Randolph v.Scruggs, 190 U. S. 533, 23 Sup. Ct. 710, 47 L. Ed. 1165. 

No error is found in the order of the District Court, and it is ap- 
proved and confirmed. 



LYNCH, Collcetor of Internai Revenue, v. TURRISH. 

(Circuit Court of Appeals, Eighth Circuit. September 4, 1916.) 

No. 4651. 

1. INTEBNAL REVENUE <S=37 — INCOME TaX — CUMULATIVE PROFITS OF STOCK- 

HOLDEE — "iNCOME, (JAINS, OR PeOFITS" — "GAINS" "PROFITS." 

The amount in excess of tlie par value and of the actual value of his 
stock in 1903, derived by a stoekholder of a domestic corporation, sub- 
ject to Income Tax Law Oct. 3, 1913, c. 16, § II, A, subds. 1, 2, 38 Stat. 
166 (Comp. St. 1913, §§ 6319, 6320), excluslvely from the Increase in value 
of his stock prior to March 1, 1913, the effective date of that act, on ac- 
count of the graduai advance in the value of the property of the corpora- 
tion prior to that date, but first reallzed by him in cash by the distribu- 
tion in 1914 by a dividend to ail the stockholders of the corporation of 
ail the proceeds of the sale in 1914 of ail the property of the corporation, 
is not "income, gains, or profits" of the stoekholder, taxable under the 
statute for the year 1914, because (1) no income, gains, or profits acerued 
to the stoekholder during the year 1914, or after March 1, 1913, and (2) 
the sale of the property of the corporation in 1914 and the distribution of 
its proceeds to the stockholders was a mère change in form without in- 
crease in value of tlie property he owned before the act took efifect. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 8-10; 
Dec. Dig. <&=»7. 

For other définitions, see Words and Phrases, First and Second Séries, 
Gains ; Income ; Profits.] 

2. Corporations iS=>182 — Interest of Stockholders — Incbeased Value of 

Assets. 

While a corporation holds the légal title to, and the rlght to manage, 
control, and convey, its property, it holds the property for its stockhold- 
ers, who are the équitable and bénéficiai owners, and hâve an immédiate 
Interest in its enhanced value and In the undlvided income, gains, profits, 

â=»For other cases see same tojiic & KEY-NUMBEIB. in ail Key-Numbered Digeste & Indexe* 
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or surplus of the corporation, which go to increase the value of their 
stock. 

TEd. Note.--For other cases, see Corporations, Cent. Dlg. §§ 68(>-e90; 
Dec. Dlg. ©=3l82.] 

3. Statutes «§=263 — CoNSTRUCTroN — Rétrospective Opération. 

Words in a statuts ought not to be glven a rétrospective opération, un- 
less they are so clear, strong, and Imperatlve that no other meaning can 
be annexed to them, or unless the intention of the Législature cannot be 
otherwlse satisfied. 

[Ed. Note. — For other cases, see Statutes, Cent. Dlg. §§ 344, 349; 
Dec. Dlg. ©=263.] 

4. Intebnal Revenue <g=»7 — Income Tax Law — Construction and Opéra- 

tion. 

The enhanced value of property of a corporation, whlch accrues from 
the graduai increase in Its value durlng a, séries of years prlor to the 
effective date of an income tax law, although divided or dlstrlbuted by 
dlvldend or otherwlse subséquent to that date, does not become "income, 
gains, or profits" taxable under such an act, but Is rather an "Increase 
of capital assets." 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 8-10; 
Dec. Dlg. iS=»T.] 

In Error to the District Court of the United States for the District 
of Minnesota; Wilbur F. Booth, Judge. 

Action by Henry Turrish against E. J. Lynch, Collector of Internai 
Revenue for the District of Minnesota. Judgment for plaintiff, and 
défendant brings error. Affirmed. 

Thls writ of error was sued ont to reverse a judgment which the plaintiff 
below, Turrish, recovered against Lynch, the collector, for the return to him 
of $127.12, whlch the collector had assessed against him as an additional in- 
come tax under the Tariff Act of October 3, 1913, c. 16, § II, A, 38 Stat. 166, 3 
U. S. Comp. Stat. 1913, §§ 6319, 6320, 6321, and whlch he had paid under pro- 
test. The facts were alleged in the plaintiff's complalnt and admitted by de- 
murrer. The Payette Lumber & Manufacturing Company was a corporation 
organized in 1903, with a capital stoclî of $1,500,000, divided into 15,000 
shares, of the par value of $100 each, of whlch Turrish owned, in 1913 and 
1914, 799% shares, of the par value pf $79,975. The Payette Company began, 
immediately after its organization in 1908, to invest its capital In tlmber 
lands in the state of Idaho, and, prlor to March 1, 1913, it had invested 
$1,375,000 thereof therein, and the remainder thereof in other assets, the 
ownership of which was Incidental to the ownlng, holding, and préservation 
of the timber lands. Durlng this time it did no business, except such as was 
Incidental to the ownership and care of thèse lands, and it made no divldends 
or payments of any kind to its stockholders. On March 1, 1913, the Payette 
Company still owned ail the property and assets it had invested its capital in, 
and the value of thèse assets was not less than $3,000,000. The increase in 
the value of its property was due entirely to the graduai increase in the 
value of Its timber lands between 190ff and March 1, 1913, and the value of 
the stock of Mr. Turrish was then twice its par value, or $159,950. In March, 
1913, Mr. Turrish and ail the other stockholders of the Payette Company 
gave an option In writlng to purchase their stock for twice its par value. The 
holders of thls option formed another corporation, to whlch they transferred 
their option, and that company preferred to purchase the property of the 
Payette Company to purchasing ita capital stock. Thereupon, in December, 
1913, that company offered to sell ail its property to the Boise-Payette Com- 
pany, the new corporation which held the option to purchase Its stock, for 
$3,000,000 in cash, on condition that the new compaJiy would assume its 
debts and llabiUties. The offer was accepted, and in March, 1914, the trans- 

^=»For other caaes see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexas 
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action was consummated. The Payette Company then had no assets but 
the $3,000,000 in cash and no liabilitles not assumed by the Boise-Payette 
Company. It tlien distributed the $3,000,000 among its stockholders, who 
surrendered their stock, and the corporation has since been dormant. In the 
distribution of the proceeds of the property of the company Mr. Turrish re- 
ceived $159,950, whieh was twice the par value of hls stock. The Commis- 
sioner of Internai Revenue deemed one-half of this sum, or the par value, 
and the actual value in 1903, of the stock of Turrish, capital returned to him, 
and the other half, or the Increase of the actual value of his stock between 
1903 and March 1, 1913, by reason of the graduai advanee during that time 
In the value of the timber lands of the Payette Company, income derlved by 
him in 1914 from a dividend received from a domestlc corporation subject to 
the income tax law. On this ground he assessed against Turrish an addition- 
al income tax of $127.12 on account of the second half of the $159,950. 
Turrish paid this tax under protest aud brought this action for the retura of 
the amount he paid. The court l)elow was of the opinion that no part of 
this $159,950 was income taxable under the act of October 3, 1913, and it 
accordlngly overruled the demurrer and rendered judgment for the plaintifE. 

Alfred Jaques, U. S. Atty., of Dukith, Minn., for plaintiiï in error. 

A. W. Clapp, of St. Paul, Minn. (N. H. Clapp, of St. Paul, Minn., 
H. Oldenburg, of Carlton, Minn., and Harold J. Richardson, of St. 
Paul, Minn., on the brief), for défendant in error. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

SANBORN, Circuit Judge (after stating the facts as above). [1] 
Is the amount in excess of the par value, and of the actual value of his 
stock in 1903, derived by a stockholder of a domestic corporation sub- 
ject to the Income Tax Law (38 Stat. 166, c. 16, § II, A, 3 U. S. Comp. 
Stat. 1913, §§ 6319, 6320, 6321), exclusively from the increase in the 
value of his stock prior to March 1, 1913, the effective date of that 
act, on account of the graduai advanee in the value of the property of 
the corporation prior to that date, but first realized by him in cash by 
the distribution in 1914 by a dividend to ail the stockholders of the 
corporation of ail the proceeds of the sale in March, 1914, of ail the 
property of the corporation, income, gains, or profits of the stockholder 
taxable under that law? The négative answer to this question seems 
at first to be reasonable: (1) Because no income, gains, or profits ac- 
crued to the stockholder during the year 1914, or after March 1, 1913; 
his property remained of the same value and gained nothing during 
that time; and (2) because the sale of the property of the corporation 
in 1914 and the distribution of its proceeds to the stockholders was a 
mère change of the form, without increase of the value, of the prop- 
erty he owned before the Income Tax Law took efifect. Counsel for 
the United States, however, contend that the $79,975 which measures 
the increase in the value of the stock of the plaintiff between 1903 and 
March 1, 1913, derived from the graduai advanee during that time of 
the value of the timber land of the corporation is taxable as his in- 
come: (1) Because he had no interest in the increased value of the 
property of the corporation until the dividend which distributed the 
proceeds of the sale of its property was declared in 1914; (2) because 
upon this distribution, and not before he first obtained an interest in 
this increased value, and thus in 1914 for the first time, it became in- 
come to him ; and (3) because this $79,975 was derived from a dividend 
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received by him in 1914. To sustain the first two contentions counsel 
invokes the gênerai rule that a stockholder has no légal title or right 
to the income, gains, or profits of his corporation until the dividends of 
that income, or of those gains or profits, hâve been declared, and cites 
Hyatt V. Allen, 56 N. Y. 553, 15 Am. Rep. 449, and like cases in sup- 
port of that rule. But the tax authorized by the act under considéra- 
tion is an annual tax on the income, gains, or profits arising or accru- 
ing after March 1, 1913, in the calendar year preceding the levy, and 
neither the rule itself nor any rational application of it is determinative 
of the question in what year this alleged income accrued or arose, or of 
the question whether the proceeds of the dividend were income or cap- 
ital. If it were, then the entire $159,950, would, by the same mark, 
hâve become his income, gains, and profits when the distribution was 
made in 1914, for it was ail distributed to him by the same dividend, 
and until that dividend was declared he had no better légal title or right 
to any of the property of the corporation, or to the proceeds of any of 
it, than he had to the increased value of its timber land. 

[2] It is'true that a corporation holds the légal title of, and the right 
to manage, control, and convey, its property, and that a stockholder is 
without that title and right. But, after ail, the corporation is nothing 
but the hand or tool of the stockholders, in which they hold its property 
for their benefit. They are the équitable and bénéficiai owners of ail 
its property, and it is the mère holder and manager of it for them. 
The benefit of every increase in the value of its property is their benefit, 
and the injury of every decrease of the value of its property is their in- 
jury. They may by appropriate action at any time require and compel 
it to sel! ail its property and to distribute its proceeds among them, and 
may thus strip it of ail its' capital, ail its income, surplus, gains, and 
profits, and leave it penniless. So in reality, as against its stockholders, 
a corporation has no and they hâve ail the bénéficiai interest in its 
property. Every substantial increase in the value of its property im- 
mediately and proportionately increases the actual value of their stock, 
and every substantial decrease of its value immediately and propor- 
tionately decreases the actual value of their stock. Whether the value 
of the property of a corporation is increased by a graduai advance 
through a séries of years of the value of the same real or personal 
property held throughout, or by undivided income, gains, or profits the 
actual value of its stock is immediately and proportionately increased, 
and the holders of that stock may at any time convey their respective 
bénéficiai interests in that enhanced value in those undivided profits 
and in ail the other property of the corporation by sale, gift, or devise. 
The Collector v. Hubbard, 12 Wall. 1, 20 L. Ed. 272. The position 
that a stockholder in a corporation has no interest in the enhanced value 
of its property, or in its undivided income, gains, profits, or surplus, 
until a dividend thereof is declared, is untenable and may not prevail. 

It is admitted by the demurrer that in this case the value of the prop- 
erty of the corporation increased solely by reason of the advance in 
the value of its timber lands from $1,500,000 in 1903 to $3,000,000 on 
March 1, 1913, that the value of the stock of the plaintifï from the 
same cause proportionately increased from $79,975 in 1903 to $159,930 
on March 1, 1913, and that no further increase of value, gain, income. 
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or profit resulted before or by reason of the sale of ail the property of 
the corporation in March, 1914, and the distribution of its proceeds 
among its stockholders. The Income Tax L,aw of 1913 provides: 

"That there sliall be levled, assessed, colleeted and pald aniuially upoii tho 
entire net ineome arising or aecruinfr from ail sources in the iirecedin;,' calen- 
dar year * * * a tax of 1 per cent, per annuni." Parasi-apli A, subd. 1. 

"In addition to tlie income tax provided under tliis section Iherein referred 
to as the normal income tax] there shall be levied, assessed, and coUected 
upon the net income of every individual an additional income tax [herein 
referred to as the additional taxi of 1 per centura per aniium. « * * AU 
the provisions of this section relating to individiials who are to he charge- 
able with the normal Income tax, so far as they are ajiplicable and are not 
incon.slstent with this subdivision of parasraph A, shall apply to the levy, 
assessment, and collection of the additional tax imposed under this section." 
Paragraph A, subd. 2. 

"That, subject only to such exemptions and déductions as are hereinafter 
allowed, the net income of a taxable person shall include gains, pi'oflts, and 
ineome derived from salaries, wages, or compensation for Personal service of 
whatever kind and in whatever form paid, or from professions, vocations, 
businesses, trade, commerce, or sales, or dealings in property, whether real 
or Personal, growiug out of tlie ownership or use of or interest iii real or 
Personal property, also from interest, rent, dividends, securities, or the trans- 
action of any lawful business carried on for gain or i)i-oflt, or gains or profits 
and income derived from any source whatever, including the income from but 
not the value of property acquircd by gift, beipiest, devise, or descent." l'ara- 
grapli B. 

After specifying the exernptions and déductions allowed in the 
computation of the net income for the purpose of levying the normal 
tax the law déclares that; 

"The said tax shall be computed upon the remainder of said net income 
of each person sub.iect thereto, accruing during each preceding calendar year 
ending December thirty-first: Provided, howevei-, that for the year ending 
Uecember thirty-first, nineteen hundred and thirteen, said tax shall be com- 
puted on the net income accruing from March flrst to IJecend)er thirty-first, 
nineteen hundred and thirteen, both dates inclusive." Section II, D. 

[3] AU the value of the property of the corporation and ail the value 
of the stock of the plaintiff, whether it was due to capital assets, or 
income, or gains, or profits, or ail of thèse combined, had arisen and 
accrued and had become their property before ]\Iarch 1, 1913. Words 
in a statute ought not to be given a rétrospective opération, unless they 
are so clear, strong, and iniperative that no other meaning can be an- 
nexed to ihcm, or imless the intention of the Législature cannot be oth- 
erwise satisficd. United States v. Ikirr, 159 U. S. 78, 15 Sup. Ct. 1002, 
40 h. Ed. 82; United States v. American Sugar Co., 202 U. S. 563, 
577, 26 Sup. Ct. 717, 50 L. Ed. 1149. The provisions of this law that 
the normal tax shall be levied annually upon the net income arising or 
accruing in the preceding calendar year, that so far as this case is con- 
cerned ail the provisions relative to the levying of the normal tax shall 
apply to the levying of the additional tax, that the normal tax shall be 
computed on the remainder of the net income of each person accruing 
during each preceding calendar year ending December 31st, except that 
for the year ending December 31, 1913, it shall be computed on the 
net income accruing from March Ist to December 31st, leave no doubt 
that the Congress intended to and did exclude from the burdens of the 
236 F.— 42 
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taxes it împosed by the Income Tax Act of October 3, 1913, ail in- 
come, gains, and profits of every kind which had arisen or accrued prior 
to March 1, 1913. It clearly intended to leave, and surely did leave, 
ail the income, gains, and profits which had accrued or arisen prior 
to that date, whether they were in the form of divided or undivided 
surplus, income, gains, or profits, as free from every income tax it 
imposed, and as absolutely the property of their respective légal and 
équitable ovi^ners, as was any of their original capital or property. 
Nowr the subséquent change, by sale, distribution, or otherwise, of the 
form of property held on March 1, 1913, without thereby enhancing its 
value, or causing any gain, profit, or income to its holders, as from 
real to personal property, or from stock to cash, does not subject it to 
the income tax, because it produces no gain, profit, or income; it 
leaves the value of the property the same after as before the change. 
And as the sale of the property of the Fayette Company in 1914 and 
the distribution of its proceeds to its stockholders by the dividend did 
not enhance the value of the property of the corporation or of the stock- 
holders, or produce any gain, profit, or income for them, but left the 
value of their property the same that it was before those transactions, 
and the same as it was when the Income Tax Law took effect, the 
déclaration and payment in 1914 of the dividend by which the proceeds 
of the sale of the property of the corporation were distributed to its 
stockholders did not transform the increased value of the plaintifï's 
stock, which had accrued and arisen prior to March 1, 1913, into in- 
come, gains, or profits accruing or arising subséquent to that date and 
did not subject it to any income tax. Merchants' Ins. Co. v. McCart- 
ney, Fed. Cas. No. 9,443 ; Bailey v. Railroad Co., 22 Wall. 604, 22 
L. Ed. 840; Id., 106 U. S. 109, 114, 1 Sup. Ct. 62, 27 h. Ed. 81 ; United 
States v. Smith, Fed. Cas. No. 16,341 ; Von Baumbach v. Sargent Land 
Co., 219 Fed. 31, 36, 37, 134 C. C. A. 649, 654, 655; Sargent Land 
Co. V. Von Baumbach (D. C.) 207 Fed. 423, 430, 432, 434; Mitchell 
Bros. Co. V. Doyle (D. C.) 225 Fed. 437, 439, 440; Doyle, Collector, v. 

Mitchell Bros. Co„ 235 Fed. 686, C. C. A. (6th Circuit), filed 

June 30, 1916; Chicago, Bur. & Q. R. Co. v. Page, 1 Biss. 461, Fed. 
Cas. No. 2,668; Reynolds v. Williams, Fed. Cas. No. 11,734, 4 Biss. 
108. 

The third argument of counsel for the collector is that, because par- 
agraph B provides that "the net income of a taxable person shall in- 
clude gains, profits and income derived * * * from interest, rent, 
dividends, securities, or the transaction of any lawful business carried 
on for gain or profit, or gains or profits and income derived from 
any source whatever," ail surplus or undivided profits included in any 
dividend received after March 1, 1913, although they accrued and arose 
years prior to that date, are by thèse terms of the law subjected to the 
additional tax ; and he cites, in support of this conclusion, Van Dyke v. 
City of Milwaukee, 159 Wis. 460, 146 N. W. 812, 150 N. W. 509. Con- 
ceding that this décision sustains this proposition of counsel for 
the government, it is not controlling and has not proved persuasive. In 
Van Dyke's Case Judge Barnes filed an able dissenting opinion, which 
has proved more convincing, and which is in accord with the décision 
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of the Suprême Court in Giay v. Darlington, 15 Wall. 63, 21 L. Ed. 
45, and with the weight of authority. It was, as we hâve seen, the gên- 
erai purpose of Congress and the gênerai effect of the act of October 
3, 1913, to impose an annual tax upon incomes, gains, and p ofits accru- 
ing subséquent to March 1, 1913, and to impose none upon those which 
accrued or arose before that date. The interprétation of '.he clause of 
the act under considération which brings within its grasp ail incomes, 
gains, and profits accrued before the efïective date of the act which hap- 
pen to form parts of dividends declared af ter that date flies in the teeth 
of the gênerai purpose and pohcy of Congress in enacting the statute, 
créâtes an exception to the gênerai effect of the statute which is not 
clearly made by the act itself and constitutes a strained and unnatural 
construction. Such a construction should not be adopted unless the 
terms of the act imperatively require it. Tlie natural and légal pre- 
sumption is that Congress intended to treat ail income, gains, and prof- 
its accruing prior to March 1, 1913, alilce, and as it excluded from 
the burden of the income taxes ail such income, gains, and profits as 
accrued prior to March 1, 1913, that did not become parts of dividends 
declared after that date, the presumption is that it intended to ex- 
clude those also. Not only is there nothing in the act to négative or 
overcome this presumption, but the terms of the law when carefully 
read sustain it. By the terms of the clause on which counsel relies the 
taxable net income there specified does not include ail dividends re- 
ceived after March 1, 1913, or ail proceeds of such dividends, but 
"gains, profits, and income derived" from dividends. The clause is 
treating of the net income on which the additional tax is to be levied. 
By subdivision 2, par. A, ail the provisions of the section relating to 
individuals who are chargeable with the normal income tax, so far as 
they are appHcable and are not inconsistent with that subdivision, are 
made to apply to the levy, assessment, and collection of the additional 
tax. Two of the provisions of that section relating to individuals who 
are chargeable with the normal tax, which are applicable to the levy, 
assessment, and collection of the additional tax, and are not inconsistent 
with the provisions of subdivision 2, are: (1) That there shall be levied, 
assessed, coUected, and paid annually "upon the entire net income 
accruing from ail sources in the preceding year a tax of one per centum 
per annum" ; and (2) that the tax shall be computed upon the remain- 
der of net income "accruing during each preceding calendar year end- 
ing December 31st: Provided, however, that for the year ending De- 
cember thirty-first, nineteen hundred and thirteen, said tax shall be 
computed on the net income accruing from March first to Decem- 
ber thirty-first, nineteen hundred and thirteen." AU thèse provisions of 
the act must be read and construed together, and when so read and 
interpreted there is no logical or rational way of escape from the con- 
clusion that the "gains, profits and income derived" from dividends 
charged with the additional tax by paragraph B are the gains, profits, 
and income arising and accruing subséquent to March 1, 1913, derived 
from dividends and those only. And the conclusion is that the pro- 
ceeds of the enhanced value of the stock of the plaintifif which accrued 
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and aroseprior to March 1, 1913, from the graduai incrcase in the value 
of the timber land of the Fayette Company, and which formed a part of 
the dividend made by that company in 1914, was not subject to the addi- 
tional income tax under the act of October 3, 1913. 

[4] This conclusion finds substantial support from another consid- 
ération. The words "income, gains, and profits" are used in common 
parlance and as légal terms in contradistinction to capital, property, 
and capital assets. The enhanced value of the land or property of a 
corporation, or of the stock of a corporation, which slowly accrues 
through a séries of years from the natural and graduai increase of the 
value of the timber land or other property vi'hich the corporation holds 
without trading, is more analogous to property, capital, or capital as- 
sets than to income, gains, or profits. It is rather a growth, an increase 
of the property or capital assets, than income, gains, or profits produced 
by the property. Adverting to the oft-quoted analogy declared by the 
Suprême Court of Georgia in Waring v. Savannah, 60 Ga. 100, that 
"the fact is, property is the tree, income is the fruit; labor is the 
tree, income the fruit ; capital the tree, income the fruit," the enhanced 
value of property from the slow and graduai increase of its value 
through a séries of years is rather a growth of the tree than the pro- 
duction of its fruit. It is so inéquitable, so unjust, so discriminatory 
to treat such an enhanced value, accruing through many years before 
the enactment of an income tax law, as the income, gains, or profits of 
the year in which it happens subsequently to be distributed, that the 
following rule, which is supported by the more forcible reasons and by 
the great prépondérance of authority, has become the established law 
in the fédéral courts. The enhanced value of property which accrues 
from the graduai increase in its value during a séries of years prior to 
the effective date of an income tax law, although divided or distributed 
by dividend or otherwise subséquent to that date, does not become in- 
come, gains, or profits taxable under such an act. Such enhanced val- 
ue, like the property of which it is an outgrowth and in which it in- 
heres, becomes the absolute property of its légal and équitable owners 
before the effective date of the law, and as against such a law thereafter 
remains their capital assets. Gray v. Darlington, 15 Wall. 63, 65, 66, 
67, 21 L. Ed. 45 ; Sargent Land Co. v. Von Baumbach (D. C.) 207 
Fed. 423, 432 ; Von Baumbach v. Sargent Land Co., 219 Fed. 31, 36, 3-7, 
134 C. C. A. 649, 654, 655 ; Gauley Mountain Coal Co. v. Hays, 230 
Fed. 110, 144 C. C. A. 408; Industrial Trust Co. v. Walsh (D. C.) 222 
Fed. 437; Mitchell Bros. Co. v. Doyle (D. C.) 225 Fed. 437, 439, 440; 
Doyle V. Mitchell Bros. Co., 235 Fed. 686, C. C. A. (6th Cir- 
cuit), filed June 30, 1916; Hudson's Bay Co., Ltd., v. Stevens, 25 L. L 
R. 709, 5 Tax Cases, 424, 436, 438, 439 ; Tebrau (Johore) Rubber Syn- 
dicate, Ltd., v. Farmer, 47 Scot. L. R. 816, 5 Tax Cases, 658. 

Because no income, gains, or profits accrued to the plaintiff during 
the year 1914, or after March 1, 1913, but during that time his prop- 
erty remained of the same value, and because the sale of the property 
of the Fayette Company in 1914 and the distribution of its proceeds 
by a dividend to its stockholders was but a change of the f orm, with- 
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OLit any increase of the value, of the property he owned before tlie In- 
come Tax Law of 1913 took effect, there was no error in the judgment 
below, and it is affirmed. 



LYi\('rr, CoUector of Internai Revenue, v. IIOKNBY. 
(Circuit Court of Appeals, lOifilitli (Circuit. Seyteiniier 4, 1910.) 

No. 4052. 
IxTEHNAi, Revenue <s=37 — Incomb Tax — Dividends of Stockiiolder — "In- 

COME." 

Dividends reeeived by a stocliholder froni tlie conversion into money 
and distribution in a subséquent year of iiroperty owned by tlie corpora- 
tion on Mardi 1, lOl'i wliicli was the effective date of Inconie Tax Law 
Oct. .'!, lOl.'i, c. 10, S II, A, et se(|.. .'i.S Stat. 160 (Comp. St. 1913, § 6319 
et seq.). and wliicli was on tbat date worth tbe amoiuit subsequently re- 
alized tlierefor, is not "incon.ie" accrulng duriufr tlie year of the distribu- 
tion, and is not taxable under tlie .net. In suth ca.se the original cost of 
the jiroperty to the corporation is innnaterial. 

|]M. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 8-10; 
Dec. Dig. <Ê=37. 

For other définitions, .see Words and l'hrases, First and Second Séries, 
Iiicouie.] 

In Error to the District Court of the United States for the District 
of Minnesota ; Wilbur F. Booth, Judge. 

Action by 11. C. Hornby against E. J. Lynch, Collector of Internai 
Revenue for the District of Minnesota. Judgment for plaintiff, and 
défendant brings error. Affirmed. 

See, also, 236 Fed. 653, C. C. A. . 

Alfred Jaques, U. S. Atty., of Duluth, Minn., for plaintifï in error. 

A. W. Clapp, of St. Paul, Minn. (N. H. Clapp, of St. Paul, Minn. 
H. Oldenburg, of Carlton, Minn., and Harold j. Richardson, of St. 
Paul, Minn., on the brief), for défendant in error. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

SANBORN, Circuit Judge. The writ of error in this case chal- 
lenges a judgment which Hornby, the plaintiff below, recovered against 
Lynch, the collector, for the return to him of $171, which the collector 
had assessed against him as an additional income tax under the TarifiE 
Act of October 3, 1913, c. 16, § II, A, 38 Stat. 166, 3 U. S. Comp. Stat. 
1913, §§ 6319, 6320, 6321, and which he had paid under protest. The 
facts were alleged in the complaint of Hornby, and they were admitted 
by demurrer. They are set forth in détail and are numerous, but the 
resuit of them is that Hornby was the owner of 434 shares of the cap- 
ital stock of the Cloquet Lumber Company from 1906 until 1915. That 
Company was a corporation of lowa, which for more than a quarter 
of a century bas been engaged in purchasing timber lands, manufactur- 
ing the timber into lumber, and selling it. It had a capital stock of 
$1,000,000, divided into 10,000 shares, of the par value of $100 each. 
On March 1, 1913, by the increase of the value of its timber lands and 

®=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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by its business opérations, it had become possessed of property vvhich 
was worth four times the par value of its stock, or $4,(XX),000, its tim- 
ber had become worth $10 per thousand feet, and the stock of Mr. 
Hornby, the par value of which was $43,400, had become worth at 
least $150,000. In the year 1914 the Cloquet Company was engaged in 
converting its standing timber into money and distributing it among its 
stockholders, by cutting the timber, manufacturing it into lumber, and 
selHng the lumber. In that year it distributed to its stockholders in 
dividends $650,000. Of thèse distributions $240,000, or 24 per cent. 
of the par value of its capital stock, was derived from the net earnings 
and profits of the company during the current period, and $410,000 was 
derived from moneys realized during the year 1914 by the Cloquet 
Company from the conversion into money by it of property which it 
owned, or in which it had an interest, on March 1, 1913. Hornby re- 
ceived during the year 1914 $10,416 from the distribution of thèse net 
earnings and profits of the company, and $17,794 out of the distribution 
of thèse moneys realized from the conversion into money of the prop- 
erty which the Cloquet Company owned or had an interest in on March 
1, 1913. The property out of which the $410,000 was realized was of 
the value of $410,000 on March 1, 1913, and the conversion of it into 
money and the distribution thereof diminished the value of the com- 
pany's property as it was on March 1, 1913, by that amount, and di- 
minished the value of Mr. Hornby's stock as it was on March 1, 1913, 
and increased his cash $17,794. In his income tax return for the year 
1914 Mr. Hornby included the $10,416 he received out of the income 
and profits of the Cloquet Company during that year, and he paid an 
income tax without protest upon a computation which included this 
amount; but he did not include the $17,794 which he received out of 
the moneys realized in 1914 by the Cloquet Company from the con- 
version into money of property which it owned or had an interest in 
on March 1, 1913. The Commissioner of Internai Revenue deemed 
this $17,794 taxable income to Mr. Hornby, and on account of it levied 
an additional tax of $171, which Mr. Hornby paid under protest and 
brought this action to recover. 

Counsel for the United States complains that the complaint does not 
State f acts sufïicient to constitute a cause of action, because it does not 
State the original cost of the timber or other property which the Cloquet 
Company acquired before and owned on March 1, 1913. But that 
omission is immaterial, because it does state the value of the property 
which that company owned and was interested in on March 1, 1913, 
which was converted into money and distributed to its stockholders in 
1914, and that this conversion and distribution diminished the value of 
its property as it was on March 1, 1913, and as it was just before the 
conversion and distribution, by $410,000, and diminished thfi value of 
Mr. Hornby's stock as it was on March 1, 1913, and as jt waS just be- 
fore the sale and distribution, by $17,794. As none of the property 
which the Cloquet Company or Hornby held on March, 1, 1913, whether 
it was original capital or previously eamed surplus, income, gains, or 
profits, was intended to be made or was made taxable as income by the 
Income Tax Law of 1913, the complaint stated facts sufficient to show 
that this $17,794 was not so taxable. 
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This case was tried in the court below, and was ârgued and submit- 

ted to this court, with the case of Lynch v. Turrish, 236 Fed. 653, 

ce. A. , the opinion in which is filed herewith. With the excep- 
tion of the contention which has just been considered, it présents the 
same questions considered and determined in that case. For the rea- 
sons stated in the opinion in Lynch v. Turrish, supra, and because no 
income, gains, or profits accrued to Mr. Homby during the year 1914, 
or at any time after March 1, 1913, by reason of the conversion into 
moneys and distribution in the year 1914 of that portion of the prop- 
erty which the Cloquet Company owned or owned an interest in on 
March 1, 1913, from which it realized the $410,000 in 1914, but the 
effect of that conversion and distribution was simply to change the 
form in 1914 of a part of the property which Mr. Hornby owned on 
March 1, 1913, while its value remained the same, the $17,794 which 
he received in dividends from that conversion and distribution was not 
subject to any income tax under the Income Tax Law of 1913, and the 
judgment below is affirmed. 



MARSTERS et al. v. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. September 5, 1916.) 

No. 2654. 

Waters and Water Courses ©=221 — Riqhts of Appbopriatobs of Watek 
FOR Irrigation — Idauo Statbtes. 

Rev. Codes Idaho, § 3274 et seq., as amended in 1909 (Laws 1909, p. 327), 
provlding for the création of water districts, the élection of water mas- 
ters, etc., expressly provide that they shall not apply to streams or water 
supplies "whose priorities of appropriation and use hâve not been ad]u- 
dleated by the courts havlng jurlsdietlon thereof," and where .the priori- 
ties of appropriators from a stream and the amounts to which they are 
severally entltled hâve not been so adjudlcated by a court, there can 
be no légal organlzation of a water district, and no persons elaimlng to be 
offlcers of such a district hâve any authorlty to malse such détermination 
and to act on it by Interfering with the irrigation works of any user. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 315, 316 ; Dec. Dig. <S=j224.] 

Appeal from the District Court of the United States for the South- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Suit by the United States against Elias Marsters and E. F. Lakin. 
Decree for the United States, and défendants appeal. Affirmed. 

Joseph H. Peterson, Atty. Gen., of Idaho, E. G. Davis, of Boise, 
Idaho, T. C. Coffin, of Pocatello, Idaho, and Herbert Wing, of Boise, 
Idaho, for appellants. 

J. L. McClear, U. S. Atty., J. R. Smead, Asst. U. S. Atty., and B. 
E. Stoutemyer, Counsel U. S. Réclamation Service, ail of Boise, 
Idaho. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The Boise river is one of the streams of 
Idaho, the waters of which are used in part for the purpose of irriga- 

©=>For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digeste & Indexes 
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tion in Ada and Canon counties of that state, and the United States 
is one of the appropriators, under an application filed by certain citi- 
zens and résidents of the state with its state engineer for permit to 
divert and appropriate 5,200 cubic feet per second of the said waters 
for the irrigation of certain lands within the state, now known as the 
"Government Boise project." The apphcation having been approved 
by the state engineer and a permit granted to the apphcants, the latter 
was assigned to the Secretary of the Interior, who, under and in pur- 
suance of the Act of Congress of June 17, 1902, c. 1093, 32 Stat. 388 
(Comp. St. 1913, §§■ 4700^708), known as the Réclamation Act, caused 
surveys to be made and work to be done to the extent of appropriat- 
ing and using 1,647 second feet of the waters of the river, with the 
approval of the state engineer, in pursuance of the project, the date 
of the government's appropriation being December 4, 1903. Prior 
to that date, however, there had been and then were in existence 134 
prior appropriations of the waters of the river, for the purpose of ad- 
judicating the rights and priorities of which an action had been com- 
menced in the preceding year of 1902 in one of the courts of the state, 
to which action the United States therefore could not bave been made 
a party, and lias not since been made a party. The United States di- 
verted the water so appropriated and claimed by it by means of head- 
gates and a canal constructed on its own land, and was so using it in 
July, 1913, when the appellants, acting, respectively, as water commis- 
sioner and water master of water division No. 3 of the state of Idaho, 
and claiming that it was necessary to deprive the government of a 
part of the water which it was thus diverting, in order that prior ap- 
propriators might be supplied with the water to vi'hich they were en- 
titled, first applied to the manager of the government project to turn 
into the river the amount so claimed to be so needed, which request 
being refused, the appellants, acting under the advice of the Attorney 
General of the state, on the llth day of July, 1913, entered upon the 
property of the United States and eut the locks fastening the said 
gâtes, took a part of the water then being diverted and used by the 
government, and proceeded to regulate the flow of the water of the 
river as they claimed it should be. The next day, July 12, 1913, the 
United States commenced in the court below the présent suit against 
the appellants as défendants, to recover damages for their action and 
an injunction restraining such acts. The court below gave the com- 
plainant judgment for $1,000 besides costs, from which judgment the 
présent appeal was taken. 

Sections 3274, 3275, and 3277 of the Revised Codes of Idaho as 
amended in 1909 (Session Laws 1909) are as follows: 

"Sec. 3274. The board of irrli^atlon shall ilivide the state into water districts 
in such uianner that each public stream and tributaries, or indopendent source 
of water sujiply, shall constitnte a water district ; provided, that any stream 
or water snppl.v, when the distance between the extrême points of diversion 
thereon is more than forty (40) miles, may be divided into two (2) or more 
water districts ; and provided, tliat any stream tributary to another stream 
may be constituted into a separate water district when the use of the 
waters therefrom does not afCect or conflict with tlie rights to tlie use of the 
waters of the main stream ; and provided, that any stream may be divided 
into two (2) or more water districts, irrespective of the distance between tne 
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extrême points of diversion, wliere the lise of the wiiters of sneh strenm by 
appropriators in one district does not afi'ect or eonflict with the use of the 
waters of such stream by approtjriators oiitside suc-U district ; juid, provided, 
tlia.t this section sliall not apply to streams or water supplies wliose priorities 
of appropriation and use liave not l)een adjudicated by tlie courts having ju- 
risdiction tliereof. 

"Sec. i)275. There sliall b» lield on the first Monday of Mardi of each year, 
conimencing at 2 o'clock p. m., a, nieetiii!^ of ail persons owning or having tlve 
use of an adjudicated riglit, in the waters of tlie stream or water supply 
coiuprising such district. Such meeting shall be held at sonie place within 
tlie water district, convenient to a ma.iority of tliose entitlod to vote tliereat. 
which place shall be dcsignated by the water coniniissioner of the district, an<l 
lie shall, between January lirst and Fcbruary iirst of each year, file such 
désignation with the county anditor of tho connty or counties within which 
such water district is sitiiatcd and sliall notify by mail ail persons, conipanies, 
or corporations known by l>ini to own or claim the use of the waters of sucli 
district, and should said water coinniissioucr fail to file sucli désignation by 
February flrst, the district jndge of the district within which such water 
district or portion tliereof, Is situated, shall, upon ai>plication of soine iuter- 
ested person, designate the jjlace of holding such meeting, and in case tlie 
flrst Monday in Mardi bas passed, such district .ludge niay al.so designate tlie 
time of holding ,such meeting. At such meeting there shall be elected a 
water master for such water <listrict, and such other regular assistants as 
such meeting shall deem necessary, and such me(îting shall, prior to the élec- 
tion of such water master and assistants, li-x the compensation to be pald 
theni, such compensation not to exceed four dollars (-$4.00) per day, during the 
time ac'tually cngaged in the performant^e of their duties. At such meeting 
each ].'erson présent owning or having the use for the ensuing irrigation 
season of any adjudicated riglit equal to teu (10) inches of water in the 
stream or water sii])])ly comprising such water district shall be entitled to one 
(1) vote. Such meeting shall clioose a chairman and secretary and shall dé- 
termine the nianner and niethod of eleeting water raasters and assistants. 
Within five (5) days after snch meeting the chairman and secri-tary shall for- 
ward a certified copy of the minutes of such meeling to the water comniis- 
sioner of the district ; provided, that a corporation shall be considered a 
per.soii for the pnrpose of tliis section aiul shall cast its vote by some one to 
l;e designated by the cor])oratioii ; and provided, tliat each stoekholder in 
said corporation shall be entitled to as mauy votes us be shall hâve units of 
teii miners' inches of water, regularly adjudicated, in the stream or water 
supiily com)irising sudi water district ; and provided, that should said 
meeting not be held ov not cboose a water master, or not flx the compensation 
thereof, tlien th<; wattn' commissioner of tbe district may appoint such water 
master, and flx bis compensation, not excecding four dollars (i|;4.00) per day. 
The water commissioner may, at any time, remove any water master within 
liis division for failure to perform liis duty as such water master, upon 
complaint in that resjiect being niade to liim in writing by any person owning 
or having the right to the use of an adjudicated right in such district, and 
the water commissioner may appoint a snccessor for the unexpired terni. 
Before entering ui)on the? duties of bis otlice, said water master sliall take and 
subscribe an oatli liefore some oflicer autliorized by the laws of the state to 
adniinister oaths, to faithfully pei-forin the duties of his office, and shall file 
^^•itll the elerk of the district court in the county in wliicli said water master 
résides, said oath and his officiai bond in the pénal sum of flve hundred 
dollars (.$û(K).(K)), with not less thari two (2) sureties, to be approved by the 
jiidge of the probate court of the county in which lie résides, and conditioiied 
for the faithful discharge of the duties of his office." 

"Sec. 327T. It shall be the duty of said water master to distribute the 
waters of the public stream, streams, or water supply, comprising his water 
district, among the .several ditches taking water therefrom according to the 
prior riglits of each resjiectively, in whole or in part, and to shut and fasten, 
or cause to be shut and fastened, under the direction of the water commis- 
sioner of his district, the headgates of ditches heading from such stream, 
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streams or water supply, when In times of scarcity of water it Is necessary 
so to do in order to supply the prier riglits of others in sucli stream or water 
supply ; provlded, that any person or corporation claiming the right to the 
use of the waters of the stream or water supply comprislng a water district, 
but not owning or having the use of an adjudicated rlght thereln, shall, for 
the purpose of distribution, during the scarcity of water, be held to hâve a 
right subséquent to the adjudicated rlghts in such stream or water supply, 
and the water master shall close ail headgates of ditches having no adjudi- 
cated right if necessary to supply adjudicated rights in such stream or water 
supply." 

The foregoing statutory provisions constitute what is claimed to be 
authority for the acts of the water commissioner and water master 
complained of. It is readily seen that it is expressly declared in the 
last proviso of section 3274 that the section "shall not apply to streams 
or water supplies whose priorities of appropriation and use hâve not 
been adjudicated by the courts having jurisdiction thereof"; that by 
the provisions of section 3275 the élection of the water master and his 
assistants therein authorized is only applicable to such districts as are 
authorized to be established by the preceding section 3274, and that 
such ofïicers are autliorized to be elected only at "a meeting of ail 
persons owning or having the use of an adjudicated right, in the wa- 
ters of the stream or water supply comprising such district," that is 
to say, such district as is authorized by the preceding section 3274, 
and at which meeting only such persons as own or bave "the use for 
the ensuing irrigation season of any adjudicated right equal to ten 
(10) inches of water in the stream or water supply comprising such 
water district" shall be entitled to vote, and such person shall be en- 
titled to one vote only; there being a proviso in section 3275 to the 
effect that a corporation shall be considered a person for the purpose 
of that sectionand shall cast its vote by some one to be designated by 
the corporation, with a further proviso — 

"that each stockholder in said corporation shall be entitled to as many vote» 
as he shall hâve units of ten miners' inches of water, regularly adjudicated. 
In the stream or water supply comprising such water district." 

It is plain, we think, from those express déclarations, that the stat- 
utory provisions in question bave no application to streams or water 
supplies whose priorities and use hâve not been adjudicated by a court 
having jurisdiction thereof; in other words, that such an adjudication 
is essential to the légal organization of any district embracing such 
waters, and therefore essential to any authority in any officer of such 
district. Not only is such the necessary effect, in our opinion, of the 
language of the statute, but the décision of the Suprême Court of 
Idaho in the case of Stethen v. Skinner, 11 Idaho, 374, 82 Pac. 451, 
proceeded upon that view and adjudged that in a district organized 
under the preceding but similar statute the water master's proper guide 
in the distribution of waters is the decree of the court and not its find- 
ings of fact. 

To hold that the water master or water commissioner, or both com- 
bined, can détermine how much water an appropriator is legally enti- 
tled to would obviously be to hold, in effect, that those executive ofïi- 
cers can deprive an appropriator of his property without due process 
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of law ; for there can be no doubt that the use of water for the pur- 
poses of irrigation is not only a property right, but, according to the 
décisions of the Suprême Court of Idaho, such right is real property 
appurtenant to the land so irrigated. Taylor v. Hulett, 15 Idaho, 265, 
97 Pac, 37, 19 L. R. A. (N. S.) 535 ; Nielson v. Parker, 19 Idaho, 727, 
115 Pac. 488; Gard v. Thompson, 21 Idaho, 485, 123 Pac. 497. In 
the case first cited the court held that a suit to ascertain and déter- 
mine the extent and priority of a water right and appropriation par- 
takes of the nature of an action to quiet title to real estate. From 
Avhat has been said it is manifest that the proper disposition of the 
présent appeal turns upon the true interprétation of the décisions of 
the Suprême Court of Idaho in the case entitled Farmers', etc., D. Co. 
V. Nampa, etc., Irr. Dist., 14 Idaho, 450, 94 Pac. 761, and Farmers', 
etc., Co. V. Riverside Irr. Dist., 16 Idaho, 525, 102 Pac. 481. The 
first of those cases was thus stated by the court in delivering its opin- 
ion: 

"This action was instituted by tlie Farmers' Co-operatlve Dltch Company 
against numerous appropriators of water from the Boise river, for the pur- 
pose of adjiidlcating the prioritles among the several appropriators. The com- 
plalnt was flled on August 20, 1002. The défendants answered, and also flled 
cross-complaints, settlng up their several rights, appropriations, and prioritles, 
and asklng for affirmative relief, decreelng thelr several appropriations and 
the tlmes from whlch they should date. * * * On January 18, 1906, flndlngs 
of fact and conclusions of law and judgment were made and entered. Thls 
appeal Is from the judgment, and Is prosecuted by the Nampa & Merldian ir- 
rigation district, whlch is the successor In interest and assignée o£ the Boise 
•Olty Land & Water Company." 

The first contention urged by the appellant in that case was that the 
trial court erred in not finding as to ail the individual users of water 
under the varions ditches and canals, and the amount of water used 
by each and necessarily required for the irrigation of his land, and the 
particular description of the land upon which he was using and entitled 
to use water. The court on that appeal decided against that conten- 
tion. The next question presented on that appeal was whether sec- 
tion 38 of the act of March 11, 1903 (Laws 1903, p. 250) of the state 
of Idaho, was — 

"applicable to water users who hâve no right by appro]5riatlon, but whose 
right is founded upon one of use, and is purely a rental right as distlnguished 
from a right by appropriation and diversion." 

The court in that case held that, in view of certain facts referred 
to in its opinion, the appellant could not "be heard for the first time 
on such objections in urging a reversai of the judgment." The Su- 
prême Court then proceeded in its opinion as follows : 

"In paragraph 3 of the flnditigs of fact, the court made a gênerai flndiug as 
to the (juantity of water required for the successful irrigation of the lands 
irrigated from the Boise river. It found that 'for bench lands 1 ineh per acre' 
is necessary, and that 'for bottom lands li/io Inches per acre' Is necessary. 
The appellant assigns this flndlng as error, on the ground that the court has 
not deseribed the lands he terms 'bench lands' and those he terms 'bottom 
lands.' The appellant is In no position on this appeal to question the finding 
for the following reason : Thls finding No. 3 is merely a finding of the basis 
on whlch the court has concluded to apportlon the water, the quantity of 
water per acre he Inteuded to allow the several appropriators. When the 



668 236 FEDERAL REPORTER 

court came to making the spécifie flndlugs as to the numlier of inohes of water 
each appropriator was entitled to, he fouiid the date froiii wliich such appro- 
prjator was entitled to take his water and the number of inches to wliieh lie 
was entitled for the lands described in his complaint or cross-eoniplaint. The 
latter finding was presumably made upon the basis of one inch for bencli 
lands and l^/io inches for bottom lands. We assume the court foUowed thaï: 
standard. If, in fact, he has not, the failure to do so must appcar from thi^ 
évidence, and would neeessarlly hare to be reviewed on the motion for a new 
trial or appeal from an order denying the same. On this appeal, we imist 
présume that the court made its decree to the varions appropriators on tins 
basis. No évidence has been brought hère. If, on the contrary, the basls or 
standard laid down by the court as the one it intended to follow is not snp- 
ported by the évidence, that too, must be determined from the évidence, and 
cannot be passed upon on thls appeal from tlie judgment." 

And, after referring to the question of the expansé of making cer- 
tain surveys and maps by the state engineer, the court affirmed the 
judgment appealed from. The foregoing makes plain what was before 
the Suprême Court of Idaho and what it decided in the case first cited, 
one of which things was that the findîng of the trial court that 1 inch 
of water per acre was necessary for bench lands and P/io inches for 
bottom lands was merely a finding of the basis on which that court 
had concluded to apportion the water, and that whether or not the 
court had acted on that basis could only be reviewed on motion for 
a new trial or on appeal from an order denying the same. When the 
same case subsequently came before the same court, it was on an ap- 
peal by certain of the défendants from an order denying them a new 
trial. 16 Idaho, 525, 530, 102 Pac. 481. After disposing of a mo- 
tion to dismiss the appeal and a certain stipulation entered into be- 
tween the attorneys for the respective parties, the court then said : 

"The decree in this case covers l'î5 appropriations of water from the Boise 
river, and those appropriations cover lands aggregatlng about 1,35,000 acres. 
The chlef complaint made by appellants is directed against that part of the 
flndiiigs, and likewlse of the decree, reading as follows : 'That the quantity of 
water required for the successful irrigation and cultivation of said lands. 
measured at the intake of the respective ditches under a 4-inch pressure, is as 
follows: For bench lands, 1 inch per acre. For bottom lands, li/io inches 
per acre.' Appellants contend that to award 1 inch per acre for bench lands 
and li/io inches per acre for bottom lands in the Boise Valley wlll invite 
and saTietion waste in the use of water ; whereas, the decrees of courts in 
water litigation should demand the highest possible duty for water. It must 
he rememtered that this was not primarily a case determining the amount of 
water re<iuired to irrigate any particnlar tract of land; It was not an action 
bet\ve(-n water users and consumera, but rather an action hetween the ap- 
propriators of water from the natural stream to détermine the quantity of 
water to which each appropriator is entitled and the date from which his 
appropriation should run. The finding and decree as to the quantity of 
water ]>er acre necessary for successful irrigation did not amount to an ab- 
solute decree of that quantity to each acre of land, but rather amounted to 
au ascertainment of the basls on which ail the appropriations were decreed 
by the court. In other words, the court, after hearing ail the évidence, con- 
cluded that he would divlde the lands into two classes ; one 'bench lands' 
and tlie other 'bottom lands.' I"'or bench lands he would allow 1 Inch per 
acre, measured at the intake, and for 'bottom lands' li/io inches per acre, 
measured at the intake. Wliile this finding and decree as to the duty of wa- 
ter would not be binding upon any users or consumera not made parties to the 
action, .stlll it becomes important in tlàs case, for the reason that it is made 
the measure of eacli appropria tor's right as to quantity of water under lii;; 
appropriation and diversion. The appropriator is allowed to divert water from 
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the stream suffleient to cover the reclaimed acreage under his canal at the rate 
of 1 inch or li/]o inches per acre, aecordlng as Uie lands may be bench or 
bottom lands. The évidence introduced in this case for the purpose of es- 
tablishlng the duty of water under thèse several canals and appropriations 
was practlcally ail purely guessvvork and of the most unsatisfactory character. 
One after another of thèse witnesses testified that he had been using 'about' a 
certain volume * « * of water on his land, and he 'thought' it vi^as neces- 
sary to bave 'about' so much for the irrigation of his land. In nearly every 
Instance when the witness was asl^ed if he had ever measured the water and 
made tests as to the actual quantity of water uscd on a given tract of land, 
he said that he had not. A fair example of the évidence given In this case 
is that of a witness who testified that he had lived in Boise for 40 years. and 
that he had been acquainted with the irrigation ditches that were built in 
the early 60's. Hesaid: 'I don't know anything about inches of water. * * * 
I liave made no investigation to détermine how manj' inclies of water it would 
take to Irrigate an acre of land, elther in vegptables or grass land.' The 
witness followed this testimony by saying he would judge it would talce about 
an inch to the acre. This was true with practlcally ail the witnesses in the 
case. The trouble with the whole Une of évidence given on this subjec-t is 
that it was, for ail practical purposes, wortliless, and was not founded on any 
actual measurements or tests, but was purely guesswork as to the volume of 
water that had been used by the several witnesses. What évidence was given 
from actual tests and measurements shows a less quantity of water necessnry 
per acre, and consequently a higher duty for the water. Few of the witnesses 
appear to hâve ever seen water measured, or to know how large a stream of 
water and what grade or pressure it would take to measure a given number 
of inches. The flrst real and satisfactory tests or measurements that api>ear 
to hâve been made were made subséquent to the deeree in this case in attempt- 
ing to distribute the water in conformity therewith. Since the deeree was en- 
tered, the water commissioner and water masters under him hâve made numer- 
ous tests and measurements, and a great number of affidavits bave been filed 
on motion for a new trial. By thèse affidavits, made by the water commis- 
sioner and water masters and other expert witnesses, it api>ears that it will 
be impossible to actually irrigate anythlng like as large an acreage under the 
deeree in this case as had been prevlously irrigated by the several appropria- 
tors of the waters from this stream. It also appears from the affidavits that 
it will not be necessary or essential to apply as much water to the lands as 
this deeree calls for. A controversy has arisen as to whether thèse aftidavits 
constitute newly discovered évidence within the meaning of the statute. Vlevv- 
ed from one standpoint, they may be so considérée! ; from another viewpoint 
they could not be treated as newly discovered évidence. It \vas within the 
power of any of the litigants to hâve made measurements and tests and bave 
produced the évidence thereof on the trial of this case. The water was in the 
stream, and the land was there for irrigation the same before the deeree as 
afterward. On the contrary, thèse measurements and tests had never been 
made before, and, of course, dld not exist at the time of the trial. Ordinarily, 
we should say that this does not constitute newly <liscovered évidence such 
as requires the granting of a new trial. We feel satisfled, however, from an 
examination of thèse affidavits and the whole record in this case, that a higher 
duty may be obtained from the water than that of an inch and an inch and oue- 
tenth, respectively, jjer acre as provided for in this deeree. The appellants are 
as guilty and blameworthy for the class of évidence that was introduced on the 
subject of the duty of water as are the respondents ; they neither objected 
to the évidence produced by the respondents nor furnished a better class of 
évidence themselves on this subject ; and there was, in fact, nothing left 
for the trial court to do but make its tindings on such évidence as had been 
introduced. It is necessary, therefore, on this appeal to look to the affidavits 
presented on motion for a new trial in order to ascertain the real facts with 
référence to the duty of water on thèse lands. It is the poliey of the laws 
of this State, and it has been so declared from time to time by this court, 
to require the highest and greatest possible duty from the waters of the state 
In the interest of agriculture and other useful and bénéficiai purposes." 
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And after referring to certain of its preceding décisions, the court 
proceeded as follows: 

"After a somewhat extended and very careful examlnation of the record In 
thls case, we are convinced that jusfice demands, and the record justifies, the 
grantlng of a new trial to the extent and for the purpose of determinlng the 
question as to the duty of water on the two classes of landa mentloned in this 
decree. For thls purpose the court can hear the évidence of persons who are 
compétent to testify on the subject and who can do so, not from guesswork or 
hearsay, but from actual measurements and tests and applications of the 
water to the lands irrigated under thèse appropriations. A new trial for 
this purpose can do no harm or Injustice to any one, and, on the other hand, 
if It should be found that even a very slight increase in the duty of water per 
acre can be had, it wlU, in the aggregate, amount to several thousand addl- 
tl'onal acres of land that may be irrigated. In determinlng the duty of water, 
référence should always be liad to lands that bave been prepared and redueed 
to a reasonably good condition for irrigation. Economy must be required and 
demanded in the use and application of water. Water users should not be 
allowed an excessive quantity of water to compensate for and counterbalance 
their neglect or indolence in the préparation of their lands for the successful 
and economlcal application of the water. One farmer, although he bas a 
superlor water right, should not be allowed to waste enough water In the ir- 
rigation of his land to supply both hlm and hls nelghbor slmply because hls 
land Is not adequately prepared for the economical application of the water." 

In reversing the order appealed from the court further said: 

"A new trial wlll be granted for the sole and only purpose of determinlng 
the duty of water on the two classes of lands involved In thls action, namely, 
bench and bottom lands. This order for a new trial wlll also cover and include 
the question of the duty of water under allotments numbered 2 and 30, being 
the appropriations for the Jacobs Canal Company, Limited, and the Joseph 
Perrault and R. Z. Johnson canal, datlng from May 1, 18C6. The question as 
to the auty of water under those ditches and appropriations wlll be retried. 
On a retrial the court wlll hear such compétent évidence as may be produced, 
touching the duty of water to be applied to lands in Boise Valley and lylng 
under the varions canals taklng water from the Boise river. The court in 
its decree should also détermine and decree what lands are bench and what 
bottom lands. In the event the court, after hearlng the évidence, should dé- 
termine upon flxing a higher duty for water than allowed by the former find- 
ings and decree, and to therefore reduce the amount per acre, it wlll modify 
the flndings and decree as to each appropriator in proportion as it reduces 
the quantlty per acre below that fixed in the former decree." 

The mère reading of the f oregoing opinions makes clear, we think, 
that while the Suprême Court of Idaho affirmed the judgment of the 
lower court in so far as it fixed and adjudged the respective dates of 
the appropriations of the 134 prior appropriators of the waters of 
Boise river who were parties to the suit, it vacated the judgment of 
the court below in so far as it fixed and adjudged the amount of the 
water of the river which the respective prior appropriators are enti- 
tled to divert and use, and remanded the cause for a new trial of that 
question. 

It being conceded that such new trial has not been had, and there 
being no décision of any court adjudging the amount of the waters in 
question which the respective prior appropriators are entitled to 
divert and use, we regard it as clear that the appellants were without 
authority to enter upon the property of the appellee, break the locks of 
its headgates, and undertake to détermine the amount of the waters 
in question to which that appropriator was entitled, and that for the 
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damages resulting from those unlawful acts the learned judge of the 
court below rightly gave the appellee judgment, with costs. 
The judgment is affirmed. 



ABBOT V. CITY OF MILWAUKEE et al. 

(Circuit Court of Appeals, SeventbL Circuit. October 3, 1916.) 

No. 2277. 

1. Municipal Cobpobations ig=>385(3) — Streets— Change of Grade. 

Milwaukee City Charter, c. 7, § 8, déclares that in ail cases in -wMcIi 
the grade of any street has been permanently established by ordinance 
since February 20, 1852, and the street actually graded, the owner of any 
lot injured by a change of grade shall be entitled to compensation. The 
grade of a street was established in 1873, and in the foUowing year the 
street was ordered graded to the required level ; the work done being ac- 
cepted. Subsequently the level of the street, whlch had fallen below the 
required grade, was raised, and plaintifif's predecessor in title raised the 
floor of his building abuttlng on such street. Thereafter the street was 
ordered paved according to the grade origlnally established, which was 
above the then level of the street Ileld that, though the work origlnally 
done did not bring the street up to the grade, nevertheless complainant 
was not entitled to any award of damages ; the city not being estopped 
to deny that the worlc origlnally done was not according to ordinance, and 
complalnant's predecessor having elevated the floor of his building when 
the street was raised. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. 
I 927 ; Dec. Dig. <©=385(3).] 

2. Municipal Corporations iS=459 — Streets— Paving—Cost. 

Milwaukee City Charter, c. 7, § 34, provides tliat no property frontlng 
on any street or avenue in any city of the flrst, second, or third class shall 
be exempt from any assessment of benefits on account of the paving of 
the street with a permanent pavement having a concrète foundatlon, or 
the curbing or resurfacing of such street, untll the property shall hâve 
paid in the aggregate in assessrnents for street pavements in front thereof 
the sum of $3 per square yard, and in cltles of the first class the exemption 
shall extend only to and include one-half of the cost of such pavement in 
excess of $3 and only one-half of the cost of any subséquent pavement. 
Held, that the partial exemption' from e.xcess cost above $3 per .square 
yard for permanent paving is granted only after an aggregate of $3 shall 
hâve been paid for street pavements, and does not limit the assessment 
for the original paving to $3 plus one-half of the excess cost. 

[Ed. Note. — For other casea, see Municipal Corporations, Cent. Dig. § 
1101; Dec. Dig. <S=459.] 

Z. Municipal Corporations <©=>459 — Streets— Paving— Cost. 

In such case the $3 must hâve been paid for paving, though not neces- 
sarily a permanent paving, but an early payment for the gravellng of a 
Milwaukee street cannot be considered in determining the liability of 
abutting owners for subséquent improvements. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. % 
1101 ; Dec. Dig. <S=»459.] 

4. Municipal Corporations ®=»439 — Streets— Assess.ment of Benefits- 
Abbitbart Assessment. 

That the commlssioner of public works, in determining the benefits to 
abutting property from the paving of a street, assessed the benefits at 

or other cases see same topic & KBY-NUMBER in ail Key-Numbered DIgesU & Indexes 
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substantially the cost of the improvement, does not sliow that he aeted 
arbitrarily. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1053 ; Dec. Dig. <S=439.] 

5. Municipal Corporations <S=»385(2) — Streets—Impbovements— Damages. 

Where, nnder Milwaukee City Charter, c. 7, damages from tlie paving 
of a Street were limited to tliose due to any injury which in tiie opinion 
of the commissioner luight resuit from such improveinent, the commls- 
sioner of public works could disallovv, as damnum absque injuria, damages 
for the paving of a street, where the only damages incurred resulted from 
the restoration of the street to the grade origlnally flxed. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
926; Dec. Dig. <S=385(2).] 

6. Municipal Corporations C=5456(2) — Streets— Improvement— Assessments. 

tJnder Milwaukee City Charter, c. 7, § 7, relatlng to the paving of 
streets, and provlding that the commissioner of public works shall con- 
slder the benefits to the owners, and shall assess the same agalnst the 
several lots or pièces of land which he may deem benefited, the commis- 
sioner may, where a subdivided pièce of land, owned by one person and 
used by him as a single pièce, abutted on the street, assess the beneflts 
agalnst the entire pièce, instead of the several lots. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1095 ; Dec. Dig. ®=»456(2).] 

7. Municipal Corporations €=450(2) — Street Impbovements — Devy op 

Taxes. 

Where the benefits were assessed against the several lots as a whole, 
the assessnient for the cost of the work may be levied in the same manner, 
notwithstandiug the provision that a spécial assessnient must not exceed 
the beneflt to the pièce assessed or the cost of the improvement upon which 
it abuts. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1095; Dec. Dig. <S=456(2).] 

Appeal from the District Court of the United States for the Eastern 
District of Wisconsin. 

Bill by Edwin H. Abbot, Jr., against the City of Milwaukee and oth- 
ers. From a decree dismissing the bill, complainant appeals. Affirmed. 

This is an appeal from a decree dismissing, for want of equity, a bill to set 
aslde a spécial assessment levied against plaintitï's property. The bill sets 
ont, as alleged grounds of the invalidity of the assessnient, the failure to as- 
sess damages arising from an alleged change in the street grade ; arbitrary 
action of the commissioner of public works in the détermination of the benefits 
and damages to the pi-operty ; assessment of benefits to a number of lots 
owned by plaintifC in bulk, instead of separately, though the tax was levleti 
on each lot separately ; and a tax in excess of that allowed by law. 

The property In question is improved dock property, consisting of a num- 
ber of lots, some in block 167 and some in block 173, having a total f routage 
of 825 feet on Erie street in Milwaukee, Wls., and owned by the plaintiff since 
1890. It has been used as dock property continuously by plaintiff and his 
predecessors in title since and prier to 1873. In that year the grade of Erie 
street was permanently establlshed by the common council of Milwaukee. 
No ordlnance has ever changed the grade. Subsequently, in the same year, 
a part of Erie street on which lots in block 167 abutted, was ordered by the 
council to be graded to the established grade, the roadway graveled, gutters 
paved, and sidewalks planked. The work performed under contract in 1874 
was accepted by the clty as properly done, and an assessment therefor, levied 

Ê=>For other cases see same topic & KEY-NUMBER iD ail Key-Numbered Dleeats & Indexée 
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against each lot of the abutting property, was paid. Subsequently the road- 
way was from time to time repaired, but witliout assessment. In 1912 the 
roadway was several feet below the grade established in 1873. Pursuant to 
a resolution of the conimou eouncil, based upoii the recommeudation duly snb- 
mltted, with estimâtes of cost and assessment of benefits and damages, by the 
commissioner of public works that a iiart of the roadway of Erie street, in- 
cluding plaintifC's entire froritage tbereon. be paved with a pernianent sand- 
stone pavement, having a concrète foundatioa, tlie sidewallv curbed with stone, 
and the uecessary grading done, this worl: was performed. 

Benefits were assessed by the commissioner against plaintiff's property 
separately as to the land in block 1(17 and in block 173. but not separately 
as to each of the several lots in either block, altbougli each lot al)utted on the 
improvemeut. No damages were allowed. 3'be benefits assessed were witbin 
5 per cent, of tlie estimated cost of the paving and curbing. The actual cost 
exceeded tbe estimate. and exceeded by only a few dollars the assessed bene- 
fits. The taxes, equaling In the aggregate the benefits, were dividcd as between 
tbe lots and levled separately as to each lot. 

ïhe charter provisions afCecting Jlilwaukee, a city of the fir.st cla.ss, to be 
hère considered are the following sections of chapter 7: 

Section 2 : "The grading, graveling * * * or paving to the center of any 
street * * * and curbing of any sidewalk * * * shall be chargeable to 
and payable by tbe lots fronting or abutting upon such street, * • * or 

* * * sidewalk, to the aniount whicb such grading. graveling, * * 
paving, and curbing shall be adjudged by said commissioner to beneflt such 
lots. * * * After a street * * * bas been eonstructed to the grade es- 
tablished by the common council, and graveled, planlced. paved or macadamiz- 
ed in compliance with the order of the proper city autliorities, the expense of 
maintaining, renewing, repaving, keeping in repair and cleaning such street, 

* * * and the pavement or other surface thereof, and of any otlier subsé- 
quent improvement of such street, * * * shall be paid out of the fund of 
the ward in which such work is done or such improvenient is made: Provided, 
however, that when a street * * * which bas been graveled, planked or 
macadamized, is ordered to be paved, the expense of such paving shall be 
chargeable to and payable by the lots fronting or abutting upon such street 
or alley to tbe amount which such paving shall be adjudged by said commis- 
sioner to beneflt such lots as hereinbefore provided for the improvement of a 
.street; and further provided, that when a change in the grade of any street 
or alley shall be ordered, the expense of cutting or fllling incurred by such 
change of grade shall be chargeable to and paid by the lots fronting or abutting 
on the street or alley of which the grade shall be so changea." 

Section 7 : "Before ordering any work to be done by the owners of lots or 
lands fronting on the same, said commissioner shall view the premlses, and 
conslder the amount proposed to be made chargeable against said several lots 
or pièces of land, and the benefits which, in his opinion, will actually accrue 
to the owner of the same in conséquence of such improvement, and shall as- 
sess against the several lots or pièces of lands, or parts of lots or pièces of 
land, which he may deem benefited by the proposed improvement, the amount 
of such benefit which those lots or pièces of land will severally. In the opinion 
of said commissioner, dérive from such Improvement when completed in the 
manner contemplated in the estimate of the cost of such work, made as pro- 
vided by section six of this chapter, taking into considération in each case any 
injury which in the opinion of the commissioner may resuit to each lot or 
pièce of land from such improvement ; and in case the benefits. In their opin- 
ion, amount to less than the cost of the improvement, the balance shall be paid 
out of the ward fund of the ward or wards in which improvement is made." 

Section 8; "In ail cases in which the grade of any street bas been per- 
manently established by ordinànce since February 20, 1852, or shall hereafter 
be so established, and, after such permanent establishment thereof, and after 
such street shall hâve been actually graded to such established grade, the 
grade so established bas been or shall be altered by the city, the owner of any 
lot or parcel of land which may be alïected or injured in conséquence of such 
altération of grade, shall be entitled to compensation therefor ; and It shall be 
the duty of the commissioner of public works, before ordering to be done the 

236 F.— 43 
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work of actually changlng such establlshed grade by excavating or fllUng such 
Street to the new grade as so altered, and at the time of making his assessment 
of beneflts, as provlded in the next preceding section, to consider, détermine and 
assess against the lots wtilch he may deem beneflted by the proposed Improve- 
ment, to the amount of such beneflts, the damages, eosts, and charges, including 
the cost of such improvement, arlsing f rom such altération of grade to the owner 
of aay lot, parcel of land or tenement, which may be aflfected or Injured in con- 
séquence thereof, taklng Into considération In each case any advantages and 
beneflts which may be conferred thereby upon such lot, parcel of land or tene- 
ment. In common with other property on the Street affected by such grade; 
and the excess of the said damages, costs and charges over the beneflts as- 
sessed, as provlded in the next preceding section, shall be pald oat of the ward 
funds of the ward or wards in which such Improvement and altération of 
grade shall be made." 

Section 34; "No property fronting on any Street or avenue in any dty of 
the flrst, second or third class, shall be exempt f rom any assessment of beneflts 
on account of the paving of said street or avenue with a permanent pavement, 
having a concrète foundation or the curbing or resurfacing of such street or 
avenue, nntil such property shall bave paid in the aggregate in assessments 
for street pavements in front thereof the sum of three dollars per square yard ; 
Buch assessments in each case to Include ail that part of the roadway lying 
directly In front of or abuttlng the property and lying between the curb line 
and the center of such roadway. In cities of the flrst and second class ex- 
emption shall extend only to and include one-half of the cost of such pave- 
ment, curbing, or resurfacing in excess of three dollars per square yard and 
only one-half the cost of any subséquent pavement, repavement, or resurfac- 
ing of such street or avenue. Whenever any property bas paid less than the 
amount in this section required, it shall be held liable for any différence up 
to the fuir amount herein required." 

Edwin H. Abbot, Jr., of Boston, Mass., in pro. per. 
Clifton Williams, of Milwaukee, Wis., for appellees. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

MACK, Circuit Judge (after stating the facts as above). [1] 1. 
Chapter <J, § 8, is entirely inapplicable to this case. The resolution of 
1912 did not change the established grades. It expressly directed the 
paving to be donc in accordance with the grade established in 1873. 
That the roadway was then below the established grade, and had 
been in that condition at least since 1879, is established by the évidence. 
But the évidence fails to establish that the work donc in 1874 was not 
properly donc; that the roadway was not then graveled up to grade. 
On the contrary, the only direct évidence is the certificate of the as- 
sistant city engineer that the contract had been complied with. The 
trial judge was justified under the évidence in concluding that in 
some way, not explained, this street had sunk between 1874 and 1879. 

But even assuming that the work was improperly performed in 
1874, so that the roadway was then lower than the légal grade and 
that the assessment was paid by the then owner in ignorance thereof, 
in our judgment, the acceptance of that work by the city engineer in 
no manner operated expressly or by estoppel to change the legally 
estabHshed grade and to fix it at the actual height of the roadway. 
No évidence of any affirmative act, in récognition of such a change, has 
been oiïered. Even such incidental repairs as were made f rom time to 
time are not shown to hâve been made by or pursuant to the orders of 
the city council or officiais, or to hâve been based upon any recogni- 
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tion of any other grade than that specified in the ordinance of 1873 
as the legally established grade of the street. 

When plaintiff's predecessor extended his building in 1879 making 
the floor levé! with the street as it then was, and when, in the later 
'80's, in replacing the worn-out floor, he again raised it to the level of 
the street, which had theretofore been filled in some two feet, he 
did not act on any assertion of the city, either express or impHed, that 
the street at either time was still at the established grade. The very 
change of two feet amply demonstrated that, either at one or the other 
time, or at both, the street no longer conformed thereto. 

That the payment of the 1874 assessment does not estop plaintiff 
from asserting that the présent pavement resulted in a change of grade 
may be conceded. A regrading, however, not to efifectuate a change 
in the légal grade, but to re-establish it after the act of man or of na- 
ture has changed it in fact, gives no right to damages under chapter '7, 
§ 8, of the charter. 

[2] 2. Chapter 7, § 34, which in efïect modifies and amends section 
2, is likewise inapplicable. The partial exemption from the excess 
cost above $3 per square yard for a permanent paving is granted only 
after an aggregate of $3 shall hâve been paid for street pavements. 
Obviously this does not limit the assessment for the original paving to 
$3 plus one-half the excess cost. It clearly applies only to a later 
permanent paving. 

[3] Furthermore, the $3 must hâve been paid for paving; not nec- 
essarily for a permanent paving (Weise v. Green Bay, 143 Wis, 198, 
126 N. W. 681 ; Hoefer v. Milwaukee, 155 Wis. 83, 143 N. W. 1038), 
but nevertheless paving, in the sensé in which this word is used in 
chapter 7, § 2, as distinguished from planking or graveling. Therefore 
the payment made in 1874 for graveling this street, the only payment 
for any improvement of Erie street so far as this record shows, cannot 
invalidate or in any manner afifect the assessment for the 1912 im- 
provement. 

[4] 3. To prove that the commissioner acted arbitrarily in assess- 
ing the benefits, reliance is placed mainly upon the fact that the record 
shows substantial equality between the benefit and the cost of the 
work. This, however, by no means demonstrates either that the prop- 
erty was not fully benefited to the extent of the cost, or that the com- 
missioner, disregarding ail other considérations, arbitrarily regarded 
cost and benefits as synonynious. 

Without detailing the évidence, we are of opinion that the trial 
judge, who heard the witnesses and viewed the property, was fully jus- 
tified in his conclusion that the commissioner's action was within his 
jurisdiction and not arbitrary. 

[5] As to damages, clearly none were caused by the permanent 
pavement as such. The only possible damages would be either the 
expense of conforming the building to the level of the re-established 
street grade or the capitalized loss in running the business with the 
building unchanged. In our judgment, the commissioner did not act 
arbitrarily in disregarding this loss and in assessing "no damages." 
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Under the charter, damages are limited to those due to "any injury 
which in the opinion of the commissioner may resuit from such im- 
provement." 

While damages due to the injuries caused by a change in the légal 
grade must be allowed to the abutting owner, the expense to which he 
may be put in bringing his building up to the level of the legally es- 
tablished street grade, necessitated, not by a change in the légal grade, 
but by its restoration after the street had fallen to the level of the 
building, may very properly hâve been deemed by the commissioner as 
damnum absque injuria. 

[6] 4. Under section 7 of the charter, the benefits which will accrue 
to the owner of the several lots or pièces of land are to be considered 
by the commissioner; the amount of benefit, which the lots or pièces 
of land will severally dérive from the improvement is to be assessed 
against them. Not only does this section provide for assessing either 
lots or pièces of land, but it specifically directs the commissioner to 
consider the benefits to the owner. 

In our judgment, this direction to the commissioner to take into con- 
sidération the ownership of the property authorizes him to look to the 
unitary character of the several lots belonging to one owner and ac- 
tually used by him as one pièce of land, and if he deems it best, under 
'M of the circumstances, to assess against the entire pièce the benefits 
accruing to it as a unit. If a subdivided pièce of land, owned by one 
person and used by him as a single pièce, would be benefited by an 
■improvement either to a greater or to a lesser extent than would the 
several lots, taken separately, no reason is apparent why the actual sit- 
uation should be disregarded. Clearly the language of the Wisconsin 
statute permits of this just resuit. See, too, Schmidt v. City of Mil- 
waukee, 149 Wis. 367, 135 N. W. 883. 

[7] 5. If the benefits had been assessed separately against each lot, 
there would be much force in the contention that the taxes could not 
be levied against the entire pièce of land as a unit, because of the 
provision that a spécial assessment must not exceed either the benefit 
to the pièce assessed or the cost of so much of the improvement as it 
abuts. This is well illustrated by appellant's example of lot 1 benefited 
$800; lot 2, $200; tax of $1,000 levied against both lots jointly; cost 
of improvement in front of lot 1, $400; in front of lot 2, |600. The 
limit of the assessment would be $400 as to lot 1 and $200 as to lot 2. 
The $1,000 would be an illégal assessment. 

The converse, however, as in this case, is not true. If, as we hâve 
just held, the benefits were properly assessed to the pièce of land as 
a unit, because it belonged to and was used as such by one owner, the 
benefits, not to each lot, but to the pièce as a whole, fixed the maximum 
assessment. But the cost of the work in front of each lot could be, and 
in this case was, determined. No possible harm can resuit to the owner 
by dividing the total tax, which was less than the benefits, between the 
several lots, apportioning, however, to each of them an amount in no 
case greater than the cost of the abutting section of the improvement. 

In the absence of a spécifie statutory provision, requiring the tax to 
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be levied against the property exactly as described in the benefit asscss- 
ment, the method hère pursued cannot be declared illégal or arbitrary. 
Decree affirmed. 



BICHARDS V. H. K. ML'LFORD CO. 

(Circuit Court of Appeals, Si^tli Circuit. November 14, 1916.) 
No. 2773. 

1. Ti!i.\L iSr^lBOfl) — DiiiECïED VEKnicT — RioiiT TO Direct Verdict. 

Where iilaintitï"s cai-'e is supportée! l)y substaiitinl ovidence, verdict 
sliould iiot bc dirocti'd for d;;fendant, thougli tlie ti-ial judiie might right- 
l.v coiict'ive it liis duty to set aside a verdict for plaintiff, if reudered, aud 
award a new trial, at least once. 

|Ed. Note.— For otlier cases, see Trial, Cent. Dig. §§ 332, 333, 338-341; 
r)cc. Dig. €;=3l39(l).l 

2. Triai, G^jI.'îîXI) — Direction of Verdict — Right to Direct Verdict. 

A verdi(t, cannot be directed for défendant, unless plaintifC's evideuc« 
is .sucli tliat no reasonable man miglit decm it fit to iuduce conviction; 
but, in deterniining whether a verdict is a^^ainst the weiglit of the évidence 
the court nierely applies its own judgment to the problem. 

li'M. Note.— For other cases, see Trial, Cent. Dig. §§ 332, 333, 338-341 ; 
Dec. Dig. ®=3l39(l).] 

3. Drcggists <S=10 — Négligence — Actions — PjVIdexce — Sufficiency. 

In an action for the death of mules froin tetanus, which they contract- 
ed after being vaccinated with anthrax vaccine pnrehased froin defend- 
Jint, évidence that the anthrax vaccine contained tetanus germs, and 
therefore the défendant was liable, held insutticient to carry the case to 
the jury. 

|]<>d. Note. — For other cases, see Druggists, Cent. Dig. § 9 ; Dec. Dig. 
■S=>10.J 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Action by Eugène T. Richards against the H. K. Mulford Company. 
There was a judgment for défendant, and plaintiff brings error. Af- 
firmed. 

Caruthers Ewing, of Alemphis, Tenn., for plaintiff in error. 
W. F. Murrah, of Memphis, Tenn., for défendant in error. 

Before KNAPPEN and DEÀ'fSON, Circuit Judges, and COCH- 
RAN, District Judge. 

DENI SON, Circuit Judge. Richards, a levée contractor, owning a 
number of mules and desiring to protect them from anthrax, purchased 
at a ]\Iemphis retail store ten bottles of anthrax vaccine, manufactured 
by the Mulford Company, which is engaged on a large scale in the 
manufacture of serums, vaccines, antitoxins, etc. Having had some 
expérience in giving similar treatments. Richards proceeded himself 
to treat his mules by injecting this vaccine hypodermically. He poured 
two bottles info a cup, and, with the contents, filled his syringe and 
used it ; he then emptied four bottles into the cup, and took theref rom 
two syringefuls, and then used the remaining four bottles in the same 

iS^^^J^'or other cases see same topie & KEY-NLMLiUR in ail Key-Numbered Digests & Indexes 
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way. Within a short time al] of the mules which had been treated with 
vaccine f rom the second cupf ul died f rom tetanus ; none of the oth- 
ers were affected. Richards brought this action against the Mulford 
Company on the theory that, in the course of manufacture, it had per- 
mitted the vaccine in one of thèse bottles to become infected with the 
tetanus germ, whereby it became unfit for its intended use, and by nég- 
ligence and by implied warranty the Mulford Company became liable 
for the value of the mules thus killed. The District Court directed a 
verdict for défendant, upon the ground that there was no évidence 
which supported plaintifï's theory and which was of that character 
which justified submission to a jury. The plaintifï brings this writ of 
error. 

The question is of very narrow compass. There is, for the purposes 
of this review, no dispute that the mules died because they were in- 
fected with tetanus at the time this vaccine was injected. There was 
no évidence whatever directly tending to show négligence in the man- 
ufacture or unfitness when sold. The defendant's évidence, undisputed 
and apparently not subject to doubt (unless inferentially), showed that 
the manufacture of this vaccine was carried on with the utmost skill 
and care, and with the most perfect précautions known to science. 
There was no reason to suspect the existence of tetanus germs any- 
where around the Mulford factories, save that such germs were used 
in the manufacture of tetanus antitoxin ; but this was at a place a mile 
distant from where the vaccine was made, and the employés were sep- 
arate; and that the fatal germ may hâve come into the vaccine from 
this source is mère surmise; it is possible, but highly improbable. 
Counsel do not suggest any plausible explanation of how it could hap- 
pen. 

[ 1 ] On the other hand, the évidence that the trouble probably came 
from Richards' own carelessness in the opération of administering the 
remedy is very strong. It appears, without dispute, that stable manure 
and the surface soil around a stable form the favorite habitat of this 
germ, and that it is commonly carried therefrom by Aies or blown 
around by the wind ; that many thousands might be carried on a fly's 
foot or a speck of dust hardly visible to the naked eye; that Richards 
used this cup in a feed tent adjacent to his own corral, in which a 
hundred mules were kept on the levée bank, and where manure was 
scattered about and had accumulated ; that the doors were open, it was 
a dry, hot day, the wind was blowing through, and the Aies were thick ; 
and the open cup from which he filled his syringe stood ail the time 
exposed in this tent. It is manifest to us that the weight of the évi- 
dence is against the plaintifï's theory ; nevertheless, and even though the 
trial judge might rightly think it was his duty to set aside a verdict 
for the plaintiff, if rendered, and award a new trial — at least once — 
the case should hâve been submitted to the jury if there was any sub- 
stantial évidence tending to support each of the steps essential to a re- 
covery. 

[2, 3] Plaintifï does not question the gênerai rule that a case should 
not be submitted if a verdict for plaintiff would rest on conjecture or 
surmise, as distinguished from évidence, or that the plaintiff must fail 
where the case shows merely a possibility that the f oundation of the ac- 
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tion exists. Of course, the criterion is not whether the évidence, in 
the court's judgment, vvill equally support either conclusion; many dis- 
puted issues of fact respond to that définition ; the critical test of this 
class of verdict, directed for défendant, niust be whether the court can 
say that ail reasonable men must agrée in finding the évidence insuffi- 
cient to raise the niference upon which plaintiff rehes. This court has 
pointed out that in awarding a new trial because the verdict was against 
the vveight of évidence, the trial judge is applying his own judgment to 
the problem ; in directing a verdict, he is finding that no reasonable 
man can deem the plaintifï's évidence fit to induce conviction. Mt. 
Adams Co. v. Lowery, 74 Fed. 463, 476, 20 C. C. A. 596; Big Brushy 
Co. V. Williams, 176 Fed. 529, 532, 99 C. C. A. 102; Jenkins v. Alpena 
Co., 147 Fed. 641, 17 C. C. A. 625; Nelson v. Ohio Co., 188 Fed. 620, 
628, 112 C. C. A. 394. 

Upon either the theory of négligence or of breach of warranty, plain- 
tifif's first step is to establish that the vaccine was infected when he 
bought it, and if he fails in that step, it becomes immaterial whether 
there is an implied warranty of fitness in the sale of such an article 
as this. 

To put his case beyond the bounds of mère surmise, plaintiflf relies 
upon several circumstances, of which we need mention only three: 
First, that tetanus germs were later found in an empty bottle ; second, 
that ail the mules inoculated from the second cup, and none of those 
inoculated from the others, were afïected; third, that this poison in 
the vaccine would hâve been more virulent than germs from the stable, 
and that the extrême rapidity with which the disease developed indi- 
cated inoculation with poison of the highest potency. 

1. Upon the first point, it appeared that, after emptying each bottle 
into the cup. Richards put back the cork and threw the bottle on the 
ground outside. Five or six days afterwards, ail the bottles that could 
be found were picked up and put, unwrapped, on a shelf . A few days 
later they were taken away and examined. The évidence has some 
tendency to show that, when thus examined, the interior of one of 
them carried a large colony of thèse germs, and that the interiors of ail 
the others were stérile. We think no substantial inf erence that the bot- 
tles were in the same relative condition before they were first opened 
can reasonably rest upon this testimony. The high probability that a 
bottle, so exposed and not tightly sealed, might hâve become infected 
in this way during the five days is conceded, and that one cork might 
hâve been put in loosely and the others more tightly, is one of several 
reasons, any one of which is enough to account for the différence in 
their later relative condition. Indeed, that only one bottle was infected, 
and others, filled at the f actory at the same time from the same contain- 
er, were not, goes far to disprove plaintifï's theory. 

2. The second point is of similar character. If there virere no other 
probable explanation, it might indicate that the contents of one of the 
second batch of bottles were infected when that bottle was emptied into 
the cup, and that, for this reason, the contents of the first and third 
cupfuls were not; but it may as well indicate several other things. 
The cup, when used the second time, had been standing there about 
20 minutes. It was then merely rinsed in a carbolic solution, too weak 
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to be efifective, and existing infection might hâve survived tliis rinsîng, 
or there may hâve been a fresh infection in the cup during the few 
minutes before the next four bottles were ail emptied, and the agitation 
by pouring the bottles into the cup or by filling the syringe would nat- 
urally hâve dissipated the germs throughout the cup, while the next 
rinsing may hâve left the cup clean. The danger from the exposed cup 
was constant and extrême. No inference of prior infection in the bot- 
tle can safely rest on this condition of the second cupful when finally 
used. 

3. The third point has impressed us as more serions. The évidence 
shows that the disease and the symptoms which indicate the disease are 
not produced by the direct eiïect of the bacillus, or germ, but by the 
toxins' which the germs throw ofif in the multiplying process which 
takes place when the germs hâve found a suitable location. If the vac- 
cine had been infected at the time of manufacture, it might hâve been 
highly charged with thèse toxins at the time of use, and if thèse toxins 
were injected in the manner followed by plaintifï, symptoms of the 
poisoning would be expected to appear in three or four days, while, if 
the infection cornes from the entry of the germs into an abrasion on 
the skin, symptoms are not expected within eight or ten days. The in- 
jection was Saturday morning; one of the mules had a stiff neck late 
Monday evening (during the third 24-hour period) ; two showed dis- 
tinct symptoms on Tuesday ; nearly ail on Wednesday; and ail 41 died 
within the week. It is strongly urged that the appearance of symptoms 
as early as the third day distinctly tends to show that there was an in- 
jection of developed toxins, and so to show that the vaccine was in- 
fected when bought. 

This contention overlooks the undisputed testimony from every wit- 
ness, whose attention was called to it, that if the bacilli were injected 
beneath the skin, instead of lodging in a surface abrasion, and if this 
injection were accompanied by the conditions of an anthrax vaccina- 
tion, the development of toxins would begin promptly and symptoms 
would appear or should be expected in three or four days. It is ob- 
vions that the matter of development will vary considerably according 
to the condition of the subject, and the lodgment the germ happens to 
take, and the extent of the infection which happens to takc place, and 
in view of such inévitable individual variations, there remains no sub- 
stantial différence between the shortest possible time fixed by any wit- 
ness with référence to the direct injection of toxins, viz., "two or three 
days," and the time fixed by ail the witnesses as a natural time for de- 
velopment, if the injection was of the bacilli under ail the conditions 
hère existing, viz., "three or four days." In the balancing of thèse 
things, as applied to a case where there were some instances of de- 
velopment on the third day, many on the fourth, and others not until 
the fifth, we see nothing fairly and substantially tending to show that 
the vaccine contained developed toxins when it was used. As plain- 
tiff's expert witness frankly said, when asked what conditions led to 
qufckest symptoms, "Well, it's ail spéculation." 

We must think that plaintiff's proof falls within the class pronounced 
insufficient by the Suprême Court in Patton v. Railway, 179 U. S. 658, 
21 Sup. Ct. 275, 45 L,. Ed. 361, and by this court in Virginia Ry. v. 
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Hawk, 160 Fed. 348, 87 C. C. A. 300, for_ we hâve hère not even a 
"quantitative probabiiitv." See, also, our discussions in Toledo R. R. 
V. Howe, 191 Fed. 776, 112 C. C. A. 262, and Cincinnati Ry. v. Jones, 
192 Fed. 769, 113 C. C. A. 55, 47 L. R, A. (N. S.) 483. 

With tlie faikire of this contention, p'aintUFs case must wholly fail. 
Nothing- remains to supi-ort it, save conjecture — and conjecture v.'hich, 
upon tîie whole, is esicntiaDy :mpro'';i'-.lc. Tn our jndj:;nicnt, ail rea- 
sonable men nrast as^n'ce tliat an infer?rcc of dciendant's fault cannot 
safely rest on such prc:n;ses. 'iV) P'^rni't a verdict for phintift would 
be to reward his ncgîi'jencc and pcnalize defciKlan.t's care. 

The judgment is afilrrncd. 



IKHîIîS Y. KTZKR. 

(Circuit Cxnrt ot A])])cals. iOishtli C'iruiit. Octobcr 11. 1916.) 

No. 4700. 

1. Trial <S=5l78 — Directed Verdict— ?.foTios. 

On motion for direeted vorditt. tlip coin-t miist tai;e tlio view of the 
évidence most favorable to tlie adveise party. 

[Ed. Note. — For other cases, see Triai, Cent. Di.sr. S§ 401^03 ; Dec. 
Dis. <^='178.] 

2. Tbial i&=»142 — DiRECTED Verdict— Motion for. 

Only whon reasonatde men could not differ as to the coneUision to be 
drawn from the évidence is the court warranted in direeting a verdict. 

[Kd. Note. — For other cases, see Trial, Cent. Dig. § .3.'57; Dec. Dig. 
(S=3l42.] 

3. Phyricjans and Surgeons <®=)18(9) — Actions— Evidence— Sufficiency. 

In an action for damages for performing an aliortion on plaintifC with- 
ont her l^nowledge and consent, évidence held sufiicient to go to tlie jury. 

I f:(l. Xote. — For other cases, see l'hysicians and Surgeons, Cent. Dig. 
§ 44; Dec. Dig. ©=j1S(9).] 

4. Comrrs <^:^'i~i(') — Fédéral Courts — Eeview — Findings. 

r;idpr lîcv. St. § 1011 (Comp. St. 1913, § 1672), providing that there 
s];. (il ho 110 reversai for any error in fact. the jury's finding of facts on 
cdiiCicting évidence is conclusive on the Circnit Court of Appeals. 

\VaI. Xute. — For other cases, see Courts, Cent. Dig. § 937; Dec. Dig. 

In Error to the District Court of the United States for the District 

of Xcv.- I-.Icxico; Joini C. Poliock, Judge. 

Action hy l'earl Kizer against J. L. Flobbs. Tliere was a judgment 
for jji:i:nli;i, and défendant brings error. Afîirmed. 

E. C. Cranrpton, of l'iaton, N. ^F, and Charles A. Spiess, of East Las 
'\ >'g;;-,, ]\. AF, for plainiiff in error. 

-V. C. \ oGr'i.ces ai'.d il. F. Fickley, both of Raton, N. M., for défend- 
ant in error. 

jicfore CAFFAND, Circuit Judge, and TRIEBER and VAN 
VAFKEXHF'RGll, District Judges. 

'FPvIIÎilER, District Judge. The défendant in error, plaintiff in the 
court below, instituted this action in the District Court against the 

@::;:?For otUer cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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plaintiff in error, défendant in the court below, to recover damages 
for an abortion alleged to hâve been committed on her by the défend- 
ant without her knowledge and consent. There was a trial to a jury, 
which resulted in a verdict for the plaintifï. This writ of error was 
sued out by the défendant for the purpose of reversing the judgment 
entered upon the verdict of the jurj'. 

The complaint charges that the défendant was a physician and sur- 
geon in the city of Raton, state of New Mexico ; that the plaintiff in 
April, 1914, was a patient of his, and while the relationship of physician 
and patient existed the défendant induced the plaintiff to hâve illicit 
sexual intercourse with him ; that as a resuit of said illicit intercourse 
plaintiff became pregnant; that about the first week in August, 1914, 
plaintiff informed the défendant of the nature of her condition of 
pregnancy, and défendant assured plaintiff she was not pregnant, and 
induced her to submit to an examination by him to détermine the cause 
of the condition which led the plaintiff to believe she was pregnant; 
that plaintiff submitted to said examination, and défendant, after 
making such examination, represented to her that her condition was 
due to an abscess in the vagina ; that the défendant used instruments 
in making said examination, and fraudulently and deceitfully, and 
without the knowledge of the plaintiff, removed the fœtus from the 
womb of the said plaintiff, by reason whereof plaintiff became seriously 
ill and was removed to a hospital, where défendant performed an op- 
ération, as plaintiff believed, for the removal or treatment of said ab- 
scess, but which was in fact to remove the effect of said abortion ; that 
she at no time consented to the performance of said abortion ; that the 
acts of the défendant were whoUy against her will. The defendant's 
answer was a gênerai déniai. 

The only ground upon which the défendant seeks a reversai by his 
assignment of errors is that the court erred in refusing to instruct the 
jury to return a verdict for the défendant. 

[1, 2] The well-established rule is that on a motion for a directed 
verdict the court must take the view of the évidence most favorable to 
the adverse party. Crookston Lumber Company v. Boutin, 149 Fed. 
680, 79 C. C. A. 368 ; Southern Ry. Co. v. Gadd, 207 Fed. 277, 125 C. 
C. A. 21, affirmed 233 U. S. 572, 34 Sup. Ct. 696, 58 L. Ed. 1099. An- 
other rule, equally well established, is that only when ail reasonable 
men, in the honest exercise of a fair, impartial judgment, would draw 
the same conclusion from the facts which condition the issue, it is the 
duty of the court to withdraw that question from the jury. District of 
Columbia v. Robinson, 180 U. S. 92, 21 Sup. Ct. 283, 45 L. Ed. 440; 
Delk V. St. Louis & San Francisco R. R. Co., 220 U. S. 580, 587, 31 
Sup. Ct. 617, 55 L. Ed. 590; St. Louis, Iron Mountain & Southern 
Ry. Co. V. Leftwich, 117 Fed. 127, 54 C. C. A. 1; Teis v. Smuggler 
Mining Co., 158 Fed. 260, 85 C. C. A. 478, 15 L. R. A. (N. S.) 893 ; In- 
surance Co V. Hoover Dist. Co., 182 Fed. 590, 598, 105 C. C. A. 128. 
136, 31 L. R. A. (N. S.) 873; Liberty Bell Gold Mining Co. v. Smug- 
gler-Union Mining Co., 203 Fed. 795, 800, 122 C. C. A. 113, 118. 

[3] The évidence in this case is conflicting. A re view of the évidence 
shows : The plaintiff' testified : 
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That she was ill, and ealled on the défendant to treat her as her physlclan. 
While this relationshlp existed, he persuaded her to consent to sexual inter- 
course. About August 14, 1914, she realized that she had become pregnant, 
and went to the défendant and told himi of her condition. He made an ex- 
amlnation, and told her that she was mistalten, and then told her to corne 
the ne-x;t day for another examination. The second- examlnation was made with 
instruments, and she sufCered untold agony, and although she wanted him to 
stop he refused to do so. He then told her to go to her room and he would 
take care of her. He then sent her to the hospital, where he performed 
another opération. She also testified that she had explained to him her con- 
dition ; that she had morning sickness, and such a feeling that she could not 
work, and wanted to know what her condition was, so that she might leave the 
place where she was living, as she did not want them to know her condition. 
She was then eniployed as maid at the résidence of Mrs. Naylor. She told 
Dr. Hobbs that slie liad no money, and if slie was pregnant she wanted to 
go some place where she could be taken care of, being jienniless. "I told the 
doctor that my menstruation had stopped for over a month." In a few days 
after the opération had heen performed, her breasts becanie very hard, caked, 
and were very painful. She asked the défendant wliat was the cause of this, 
and he told her he did not know. "He asked me if there was mille in my 
breasts." She told him, "I thought you said there was notliing wrong;" and 
lie replied, "Well, milk and water together; there was nothiug wrong with 
you." She testified that her breasts were very hard, very full, had milk in 
them, and were massaged. They were taUen care of by différent nurses, at 
différent tlmes during the day and night. Her breasts became in that condi- 
tion a few days after the opération. "After the opération I was flowing, and 
continued flowing for two weeks after I left the hospital." Dr. Lyon and 
Miss Palmer, the head nurse of the hospital, and Mrs, Allen, "my own nurse," 
were présent when the opération was performed by the défendant. Dr. Lyon 
gave her the ether. The défendant had told lier he was going to operate for an 
abscess, but denied that she was pregnant. She denied that she ever consented 
to the abortion. Afterwards she was very weak, and her womb hurt her ail 
the time, so she could hardly work. She then secured the services of Dr. 
Colehousen, but he left and sent her to Dr. White. Dr. White attended her for 
several months, and during most of the time she was unable to do any work, 
being confined to her bed. Dr. White has since left New Mexico, and is some- 
where in Old Mexico, but his address is unknown to the plaintiff. Her bill 
at the hospital was $,37, and was paid by some one ; but she did not know 
of her own knowledge who paid it. 

Dr. Whitcomb, a physician and surgeon residing at Raton, N. M., 
testified : 

That he was the médical superlntendent of the hospital at which the plain- 
tiff stopped when the opération was performed by the défendant. The records 
of the hospital showed that the défendant performed an opération on the 
plaintiff on the llth day of August, 1914. The record showed that when the 
plaintiff was operated on there was dilation, curettment, puncture, and drain- 
age of the cul de sac Douglass. He explained that the dilation refers to the 
opening of the womb by the way of the cervix, curettment is scraping of the 
inside of the womb, a puncture is the opening of some cavity, and drainage is 
the opening up so that the contents can drain out ; the records would corne 
from the doctor who did the work, reporting to the nurse, so she could enter it 
in the "history book." The records show that she was an inmate of the hos- 
pital from August 10, 1914, to August 25, 1914 ; there is a complète record of 
everything that was done during that time. He has examined the orders 
glven by the doctor, and also the chart as furnished by the nurse, and became 
acquainted with the treatment and nature of the case therefrom. Curettment 
may be used by the médical profession in abortion cases ; it is resorted to in 
the early months or early weeks of pregnancy ; Its object is to clean out any 
retained particles which may hâve been lodged or may hâve remalned in the 
womb, and prevent sepsis, or blood poisoning. "I hâve read the records 
referring to the breasts of the plaintiff. They may become hard and painful 
after an ordinary childbirth, and we may get the same effects from an abor- 
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tion, altbongh not qulte so pronouuced. Tlie records show that on Hic 16th 
the bam1a!j;e.s were chr ; •:! and the breastis massaged witb camphoratod cil; 
on the ntli and IStli tnc bandages were changed and the breasts massaged; 
on the lOlIi tbe breasts were very hard and swoUen, and on the 2()th tUo 
bandase.s were chanj-'ed and the breasts niassaged, and on the 21st the br(>asts 
were banrtaged and niassagpfl. This is the iiHual treatment for any troniib' o:t 
the breasts. Froni some of the symptoms deserlbed in regard to tïie condition 
of the breast.s, one misht hâve tlioujrht, or mifïht thiuk, tliat pres,'nancy liad 
been shoilly before ; but a menstrufition might also cause changes to tal;e 
place in tlie breasts." He also testified that curettmont would not lie the 
proper proceeding in treating just for absces.s. The record sliowed that on 
August 17th there was paid to the hospital .$25 in cash, and on August 28th, 
;};12.65 ; but he did not linow who paid that money. 

On the part of the défense Dr. Lyon testifîed that he administered 
the ether at the time of the opération at the hospital ; that the défend- 
ant scraped the womb and opened an abscess which was there. He 
found nothing among the scrapings that were taken f rom the womb in- 
dicating late pregnancy. 

Miss Smith, another witness for défendant, testified that she was 
working at the Seaberg Hôtel the early part of August when the plain- 
tifï came there. She took care of the room occupied by the plaintifï. 
She was confined to her bed before she went to the hospital ; saw her 
occasionally eut of her room. There was nothing in the room indicat- 
ing anything of an opération having been performed. 

The défendant testified, denying the allégations in the complaint, and 
claiming that the opération he performed was for the purpose of re- 
moving an abscess, from which the plaintiff was suffering, and that he 
performed no abortion, as she was not pregnant. 

Dr. Van Meter testified as an expert of great expérience as a sur- 
geon. He testified that from the condition of the plaintiff's womb at 
the time of the opération, as testified to by the witnesses, there had 
been no récent childbirth, or a delivery of anything through that open- 
ing ; that hardness, tenderness, and soreness of the breasts of a f emale 
might resuit from a number of things other than pregnancy, childbirth, 
or abortion ; might come from a bruise, in jury, or as a reflex action 
from the menstruation. It may corne from an opération on the female 
organs, or direct infection of the nipples, or from a curettment of the 
womb, or from an abscess in the région of the womb. 

Mrs. Naylor, another witness on behalf of the défendant, testified 
that, the plaintifï lived at her house as a housemaid; she came there 
on April 20, 1914, and stayed with her until the 31st day of July, when 
she left, and returned on the 24th day of August; that until the 31st 
day of July she did her work without any complaint, and as near as 
she could remember the plaintifif had her menstruation during the 
month of June, 1914, but not during the month of July. As the plain- 
tifï testified that she only ascertained her pregnancy in August, this 
testimony is, of course, immaterial. 

We hâve set out the évidence thus fully, and we are of the opinion 
that it was of such a nature that it cannot be said ail reasonable men 
would draw the same conclusions therefrom. If the testimony of the 
plaintifï is to be believed, and when taken in connection with the other 
circumstances — that she was taken to the hospital; that some one else 
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paid her bill while there, most likely the défendant, for no one else 
could hâve sufficient interest in her to do it ; that the opération was 
perf ormed there by the défendant without any charge, he employing Dr. 
Lyon to assist him — it was proper to submit the case to the jury. They 
were the triers of the facts, the judges of the credibility of the wîtnesses, 
and the weight to be given to their testimony. The jurors, as well as 
the trial judge, had the opportunity of seeing the witnesses while testify- 
ing, noting their demeanor on the witness stand, and were therefore 
better able to judge what weight to give to the testimony than an ap- 
pellate court, reviewing the évidence from a printed record. 

[4] It is not claimed that the trial judge committed any error in bis 
charge to the jury, and the jury's finding of facts on confiicting évi- 
dence is conclusive. Section 1011, Rev. Stat. (Comp. St. 1913, § 1672). 

The judgment is affirmed. 



DENVER & I. RY. CO. v. UNITED STATES.* 

(Circuit Court of Appeals, Eighth Circuit October 11, 1916.) 

No. 4594. 

Commerce (®=328 — Houes of Service Act — Tei^eqbaph Opebator — "Inter- 
state Commerce." 

On a part of Its Une the défendant railroad company was engaged In 
the carrlage of Interstate passengers, and other of its trains ran over the 
tracks of a second railroad company engaged in Interstate commerce. 
Defendant's telegraph operator, at a point where no Interstate trains of 
défendant passed, occasionally took messages for the passing of its 
trains with the Interstate trains of the second company, whose tracks 
défendant used. Such operator received his orders from the chief train 
dispateher of the second company, which was largely engaged in Inter- 
state commerce. Held that, tîiough such operator was not regularly en- 
gaged in recelving messages relating to Interstate trains and trafflc, he 
was engaged in Interstate commerce within Hours of Service Act March 
4, 1907, c. 2939, 84 Stat. 1415 (Comp. St. 1913, §§ 8677^680), and défend- 
ant, by requirlng or permlttlng him to continue at labor for longer than 
authorized, is liable, for a railroad engaged in Interstate commerce 
cannot évade the act by havlng its employés work excessive hours with 
respect to its intrastate tratiic. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 22; D«e. Dlg. 
<g=328. 

For other définitions, see Words and Phrases, Plrst and Second Séries, 
Interstate Commerce.] 

In Error to the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Action by the United States against the Denver & Interurban Rail- 
way Company. There was a judgment for plaintifï, and défendant 
brings error. Affirmed. 

The plaintifE in error was sued to recover a penalty for the violation of the 
act of Congress known as the "Hours of Service Act," of March 4, 1907 (34 
Stat 1415, c. 2939; Comp. St 1913, §§ 8677-«68()). The allégations In the 
complalnt are that the défendant, a common carrier engaged in Interstate 
commerce by railroad In the state of Colorado, permitted a telegraph oi)erator 
and employé at Its office at Globeville, Colo., I. L. Ream, to be and remain on 
duty for a longer period than 9 hours in the 24 hours period, beginning with 3 

<S=3For other cases see same toplc A KEY-NUMBER in ail Ke7-Numberea DigesU & Indexes 
•Rehearlng denled January 10, 1917. 
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o'clock p. m. on July 4, 1914, and ending at the hour of 1:07 o'elock a. m. on 
July 5, 1&14 ; that at the time said office was one continuously operated day 
and night, and said employé was one regularly requlred and permitted by the 
use of the telegraph and téléphone, to dispatch, report, transmit, recelve, and 
deliver orders pertaining to and afCecting generally the movement of trains 
over a through highway of Interstate commerce, and occaslonaily the move- 
ment of trains engaged in the transportation of interstate traffic over said 
highway. 

A demurrer to this eomplaint was filed by the défendant, and by the court 
overruled. The défendant declining to plead further, a penalty of $200 was 
assessed by the court, wliicli it is now sought by this writ of error to reverse. 
At the tlme the demurrer was flled a stipulation agreeing on the facts was 
filed, and a written agreement that it was to be considered by the court as if 
a part of the coniplalnt, to be accepted by the trial court and the appellate 
court as the facts in the case, in the considération of the demurrer. Tlie 
agreed statement of facts is as follows: 

"(1) Défendant Is, and was on and about tlie tlme mentioned in plaintiff's 
amended eomplaint, a common carrier engaged in such commerce by railroad 
as is hereafter more fuUy deseribed. 

"(2) Attached hereto, marked Exhibit A, and made a part of this stipulation 
Is a map showing in colored Unes other than white the railroad over whicli 
défendant operated its cars and trains in 1914. The green Une represents the 
track owned and operated exclusively by the Denver City Tramway Company. 
The part shown in red is owned and operated by défendant. The yellow Une 
represents road owned by the Colorado & Soutliern Rallvvay Company (here- 
after called the C. & S.), but operated exclusively by défendant. The part 
shown in black represents the track owned by said C. & S. and operated 
jolntly by said company and défendant. Ail of said Une between Globeville 
and Boulder and Boulder Junction Is single-tracked. The whlte Une represents 
the track operated exclusively by said C. & S., and parallels the Une operated 
by défendant the greater part of the distance between Louisville Junction and 
iD. & I. Junction on the north and a point several miles north of the north 
boundary Une of the clty and county of Denver. The Une between Marshall 
and Eldorado Springs and the red Une between Boulder and Boulder Junction 
are owned and operated exclusively by défendant. Eleqtric cars or trains of 
défendant movlng from Denver to Boulder are operated over the Unes and 
under the control of the Denver Clty Tramway Company to Globeville, at 
which point they are turned over to defendant's train crews, who operate them 
to Boulder. Spécial cars or trains for passengers exclusively are sometlmes 
operated between Denver and Eldorado Springs, but the usual service to 
Eldorado Springs is a branch service from Marshall. The opération of de- 
fendant's cars and trains north of Globeville is entirely under the control and 
direction of the chief train dispatcher and superlntendent of said C. & S., who 
are employed also to act as chlef train dispatcher and superlntendent, respec- 
tively, for défendant ; and over that portion of the Une (black) where the two 
companies operate jolntly the défendant has trackage rights for its own cars 
and trains. The telegraph operators and agents at Globeville and Eldorado 
Springs are employés solely of défendant, while the operators and agents on 
that iwrtion of the Une north of Globeville are employed by said C. & S. to 
render a joint service for both companies. WIth the exception of the Une 
between Marshall and Eldorado Springs, défendant at no time operated cars 
or trains for other than passengers movlng solely in intrastate commerce. 
Between thèse stations, however, it carried interstate passengers, baggage» 
and express ; the same being hauled Into and out of Marshall by said C. & S. 
No part of said interstate traffic ever passes through Globeville, and on July 
4, 1914, défendant moved no interstate traffic whatsoever on any part of its 
road. On said date defendant's entire business conslsted solely of the trans- 
portation of passengers movlng wholly intrastate. 

"(3) Said C. & S. is, and was on and about the times mentioned in plain- 
tiff's amended eomplaint, a common carrier engaged In interstate commerce by 
railroad in the state of Colorado, and its said Une of railroad, commenclng at 
the Union Depot In Denver, passing through Utah Junction and thence north 
to Louisville Junction, where it branches and proceeds by two différent Unes 
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(via Louisville Junetlon and Marshall, and via Webb and Tx)uisville) to the 
City of Boulder, including that portion of the lines over which said joint track- 
age rlghts are nialntalned, forms part of a through highway of Interstate 
commerce over which Interstate trains of said C. & S. are regularly and 
generally operated, except that between 3 p. m. July 4, 1914, and 2 a. m. 
July 5, 1914, no trains moving Interstate trafic of any character were 
operated by said C. & S. over any of the tracks shown on Exhibit A. Some 
<;ars and trains of défendant, while being operated over portions of said 
Une in joint use, occasionally hâve meeting and passing points with Inter- 
state passenger and freight trains of said 0. & S. (but no such meeting 
or passing points were had on July 4, 1914); at such times they must pro- 
tect themselves against ail trains having superior rights. The regular 
passenger trains of said C. & S. hâve rights superior to defendant's cars 
and trains, vchile the latter hâve superior rights over freight trains of the 
former. When a train order is transmitted to the crew of one of defend- 
ant's trains, which pertalns to or affects the meeting or passing point of 
said car or train and a O. & S. train, a similar or corresponding order is de- 
livered to the crew ot the latter train affected by such order ; but no C. & S. 
train ever passes through Globeville, and no such order is ever dellvered to a 
0. & S. train by or through the Globeville operator. 

"(4) On July 4, 1914, and during the entire time said Globeville operator 
is charged with being on duty over nine hours, said C. & S. operated no freight 
trains over any portion of its Une between Denver and Boulder or Boulder 
Junetlon ; and after 3 p. m. on said date, until 2 a. m. July 5, 1914, it operated 
no passenger trains between said points carrylng either passengers, baggage, 
or express moving in Interstate commerce; but during said last-named 
period the entire trafflc moved over ail lines of said C. & S. shown on Exhibit 
A was wholly intrastate in its character. 

"(5) With particular référence to the allégations in said amended complaint 
with respect to the dutles required by défendant of its said Globeville operator, 
the foUowing facts may be considered : Ail train orders transmitted through 
said Globeville operator are dellvered only to the trainmen of defendant's 
cars or trains. Said Globeville operator never received any orders relating to 
C. & S. regular passenger trains, or pertaining to or affectlng the meeting 
or passing places of such trains and cars or trains of défendant when 
said C. & S. regular passenger trains were on time. If any of said regular 
passenger trains were late, any train orders relating thereto or pertaining 
to the meeting or passing places with defendant's cars or trains were 
generally issued and transmitted through opéra tors at points north of 
Globeville, although occasionally such orders relating to passing or meeting 
points of said delayed trains and defendant's cars or trains were transmitted 
through the Globeville operator. When extra C. & S. passenger trains were 
run, orders relating to the meeting or passing places thereof and defendant's 
cars or trains were generally transmitted through operators at stations other 
than Globeville, although occasionally such orders were issued and transmitted 
through said Globeville operator. Defendant's regular passenger cars or trains 
had superior rights over ail C. & S. freight trains, and no orders pertaining 
to the meeting or passing places of sucli trains and defendant's cars or trains 
were ever transmitted through said Globeville operator, except in case of an 
accident or other cause requiring the detourlng of said freight train over de- 
fendant's rails. Such orders were sometlmes transmitted through said Globe- 
ville operator, although generally through operators north of Globeville. On 
July 4, 1914, ail train orders transmitted through said Globeville office and 
Ijertaining to or affecting train movements of both C. & S. trains and cars and 
trains of défendant related solely to movements of trains engaged only in in- 
trastate commerce." 

T. M. Stuart, Jr., of Denver, Colo. (E. E. Whitted, of Denver, Colc, 
on the brief), for plaintifï in error. 

Philip J. Doherty, Sp. Asst. U. S. Atty., of Washington, D. C. (H. 
B. Tedrow, U. S. Atty., of Denver, Colo., on the brief), for the 
United States. 
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Before CARLAND, Circuit Judge, and TRIEBER and VAN 
VALKENBURGH, District Judges. 

TRIEBER, District Judge (after stating the facts as above). The 
contention of the plaintifï in error is that neither the défendant, nor its 
employé, I. L. Ream, were engaged in interstate commerce, and there- 
fore not subject to the requirements of the act of Congress, for the 
violation of which the penalty sought to be recovered by this action 
was assessed. Another ground upon which the plaintiff in error re- 
lies is that even if the défendant was engaged in interstate commerce 
at times, and the telegrapher was also so engaged at times, neither of 
them was engaged in interstate commerce on the day that the statute 
is alleged to hâve been violated. 

The plaintiff in error was engaged in interstate commerce by rail- 
road between Marshall and Eldorado Springs, and between those sta- 
tions it carried interstate passengers, baggage, and express, although 
it was hauled to Marshall by the Colorado & Southern Railroad, and 
none of that traffic ever passed through Globeville over the plaintifï in 
error's road. The operator, Ream, was in the employ of the plaintiff 
iri error, and under the control of the chief train dispatcher of the 
Colorado & Southern Railway Company. As such operator he con- 
trolled the electric cars in trains of the plaintiff in error as they moved 
nortliward from Globeville toward Boulder. Some of thèse trains 
were spécial passenger trains of the plaintiff in error, which were some- 
times operated between Denver and Eldorado Springs. Trains pass- 
ing north from Globeville before reaching Boulder, or Eldorado 
Springs, went over the interstate highway of the Colorado & South- 
ern Railway Company; the two roads maintaining joint trackage riglits 
over that part of the road, which is a part of the through highway of 
interstate commerce over which the interstate trains of the Colorado 
& Southern Railway Company are operated. 

At times the cars and trains of the plaintiff in error, while being 
operated over portions of said line of railway bave passing points 
with interstate passenger and freight trains of the Colorado & South- 
ern Railway Company, and at such times it must protect its trains 
against ail trains having spécial rights. In order to prevent accidents 
it is necessary that they should hâve télégraphie train orders, and oc- 
casionally train orders relating to passi^ngf or meeting points of delayed 
passenger trains on the Colorado & vSouthern Railway Company. 
Thèse orders were transmittcd through this operator, Ream. Occa- 
sionally orders were in the same way issucd and transmitted through 
this operator relating to meeting and passing places of extra Colorado 
& Southern interstate trains and defendant's trains. That part of the 
plaintiff in error's road from Marshall to Eldorado Springs is clearly 
an interstate highway, and so are tho tracks from Vcsuviiis Mine to 
Boulder Junction and from I.ouisville Junction to Boulder, which were 
used by the Colorado road for its interstate trains and by the plaintiff 
in error for ail its trains going to Boulder. The operator at Globe- 
ville received his orders from the chief train dispatcher of the Colo- 
rado & Southern Railway Company, and he had to direct his trains 
in accordance therewith. This clearly made the plaintiff in error a 
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road engaged in interstate commerce, and Mr. Ream an employé en- 
gaged in the opération of trains. ]!altimore & Ohio R. R. Co. v. Unit- 
ed States Interstate Commerce Commission, 221 U. S. 612, 31 Sup. 
Ct. 621, 55 L. Ed. 878; N. Y. Central R. R. v. Carr, 238 U. S. 260, 
35 Sup. Ct. 780, 59 L. lîd. 1298; Seaboard Air Une v. Koennecke, 
239 U. S. 353. 355, 36 Sup. Ct. 126, 60 !.. Ed. 324; vSt. Joseph & 
Grand Island R. R. v. United States, 232 Fed. 349, 146 C. C. A. 397. 
In Baltimore & Ohio R. R. Co. v. Interstate Commerce Commission, 
it was held : 

"If, thcn, It be assumcd, as It inust be, tbnt in tUe furtbornnee of its pur- 
pose Coiigress cnu liniit tbe hoiirs of labor of em]>lo.yéR ensa.ïrcd in interstate 
transportation, it follows tliat tliis ])0\ver oainioi" bo dofeatod eitiier by proloni,'- 
ing the period of service thi-ough otlier nupiireinents of tlie caiviers or by tlie 
conmiingling of diities relating to intei-.state and intrastate opérations." 

In the Carr Case it was held that a brakeman on an interstate car 
in a train consisting of both intra and inter state cars, who is engaged 
in cutting out the intrastate cars, so that the train may proceed, is, 
while so doing, engaged in inter.state commerce. 

The proper transmission of train orders through this operator at 
Globeville, was at times essential to the safe opération of trains intra 
as well as inter state, on the lines used jointly by thèse two roads, and 
when the plaintifï in error required this operator to receive orders 
from the train dispatcher of the Colorado & Southern Railway Com- 
pany and transmit them to its employés in charge of its trains, which 
were operated on an interstate highway, it and the operator were 
clearly engaged in interstate transportation, and the opération of in- 
terstate trains. The fact that on that particular day this operator at 
Globeville had received no orders relating to interstate trains is wholly 
immaterial. This act differs in this respect from the Employers' Lia- 
bility Act. The latter is expressly limited to employés injured "while 
engaged in interstate business," while the Elours of Service Act ap- 
plies to ail employés actually engaged in or connected with the move- 
ment of any interstate trains, regardîess of the fact whether at the 
time the offense was committed he was so employed. 

There was a joint traffic arrangement over this line and that of the 
Colorado & Southern Railway Company, over certain parts of an in- 
terstate highway, and ail trains using that highway were under the 
control of one person, the train dispatcher of the Colorado & South- 
ern, admittedly an interstate railway, from whom this operator re- 
ceived his or<lcrs, which he was bound to transmit. The courts hâve 
l)een very libeï'al in con.truing who are employés of a railroad engaged 
in interstate transportation. vSouthcrn Raihvav Co. v. United States, 
222 U. S. 20. 32 Sup. Ct. 2, 56 L. Ed. 72; Pcderscn v. Delaware, L. 
& W. R. R. Co., 229 U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1125, Ann. 
Cas. 1914C, 153; Illinois Central Rv. Co. v. Eehrens, 233 U. S. 473, 
34 Sup. Ct. 646. 58 E. Ed. 1051. Arn. Cas. 1914C, 163; Houston & 
Texas Ry. v. United States, 234 U. S. 342, 34 Sup. Ct 833, 58 L. Ed. 
1341. And iiî our opinion the défendant and its operator were clearly 
engaged in interstate commerce. 

Upon the agreed facts the judgment of the court below was right, 
and is accordingly affirmed. 
230 F.— i4 
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E. I. DUPONT DE NEMOURS POWDER CD. v. DtJBOISE. 

(Circuit Court of Appeals Fifth Circuit. November 4, 1916. Rehearlng Denied 

December 1, 191(5.) 

No. 2989. 

1. Explosives ®=39 — Liability for Sale of Explosives. 

If a person, not a vendee of défendant, wbo witliout fault on liis part, 
while using. In a way they were Intended to be used, dynamite caps 
manufaetured and sold by défendant, is Injured by tlie explosion of the 
caps by the beat of the sun, défendant Is liable for such injury, If It knew, 
or by the exercise of reasonable care might hâve knovvn, that such caps, 
when put out by it, were capable of being so exploded, and negllgently 
failed to give such notice as might reasonably be expected to warn a 
user. 

[Ed. Note. — For other cases, see Explosives, Cent. Dlg. § 6; Dec. Dig. 
®=>9.] 

2. Explosives ®=9— Actions — Burden of Pkoof. 

The mère explosion of dynamite caps carries with it no presumption 
of négligence on the part of the manufacturer or seller, and the injured 
party bas the burden of provlng that the manufacturer or seller was 
guilty of the négligence charged. 

[Ed. Note. — For other cases, see Explosives, Cent. Dig. § 6; Dec. Dig. 
<S=>9.] 

."î. Explosives ®=>9 — Actions — Evidence — Admissibility. 

In an action for injuries received from the explosion of dynamite 
caps, whlch it was claimed was caused by exposure to the sun's rays, 
testimony that some tlme after the accident other caps, while left in the 
sun on a stump, exploded, is not admissible to establish the likelihood of 
caps to explode when exposed to the sun's rays ; the witness not having 
been where he eould see the caps for about a half hour before the ex- 
plosion, and It being only his conjecture that there were no other causes 
that might hâve produced it. 

[Ed. Note. — For other cases, see Explosives, Cent. Dig. § 6; Dec. Dig. 

©=59.] 

4. Explosives <S=9 — Actions — Juby Question. 

In an action for injuries received by plalntiflf on the explosion of dyna- 
mite caps, where the évidence as to the cause of the explosion was un- 
ceitain, and it might hâve resulted from a number of causes, for some 
of whlch défendant was not liable, the matter cannot be left to the jury, 
but verdict must be directed for défendant. 

[Ed. Note. — For other cases, see Explosives, Cent. Dig. § 6; Dec. Dig. 

<@=39.] 

In Error to the District Court of the United States for the Southern 
District of Alabama ; Henry D. Clayton, Judge. 

Action by George Duboise against the E. I. Dupont De Nemours 
Powder Company. There was a judgment for plaintiff, and défendant 
brings error. Reversed. 

A. G. & E. D. Smith, of Birmingham, Ala., and D. P. Bestor, Jr., of 
Mobile, Ala., for plaintiff in error. 

Gregory L. Smith, of Mobile, Ala., for défendant in error. 

Before FARDEE and WALKER, Circuit Judges, and CAEL, Dis- 
trict Judge. 

WALKER, Circuit Judge. While the défendant in error, George 
Duboise, the plaintiff below, acting as an employé of the Newport Tur- 

<g=jFor other cases se« same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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pentine & Rosin Company, engaged in blasting stumps for his employer 
by the use of dynamite, dynamite caps, and fuse, was preparing to make 
a blast, he sustained very serious personal injuries as the resuit of an 
explosion which occurred in a wooden box, open at the top, in which 
was carried a number of sticks of dynamite, a box of dynamite caps 
manufactured and sold by the plaintifï in error, and the fuse. In two 
of the four counts of the amended complaint, upon which the case 
went to the jury, it was averred that, while the plaintifï was handling 
and using said caps in the manner in which they were commonly used 
and handled for blowing up stumps, some of such caps in the box with 
others were exploded by the beat generated by the rays of the sun, and 
the others of said caps in said box were, by such explosion, also ex- 
ploded. In one of thèse counts it was charged that said explosions re- 
sulted from the defendant's negligently manufacturing said caps, or 
some of them, so that they would explode by the beat generated by 
the rays of the sun. In the other one of thèse two counts it was 
charged that said explosion resulted from the defendant's negligently 
selling said caps that would be exploded by the beat generated by the 
sun. In each of the other two counts upon which the case went to 
the jury there were similar averments as to how the caps were being 
handled and used, and it was averred that some of them, in the box 
with others, exploded without any fuse attached thereto having been 
lighted, and without any other artificial beat being applied thereto, and 
others of said caps were, by such explosion, also exploded. The 
charges of négligence of the défendant made in thèse two counts, re- 
spectively, were in one of them that it negligently manufactured, and 
in the other that it negligently sold, said caps, or some of them, that 
would explode without any fuse attached thereto being lighted, and 
without any other artificial heat being applied thereto. Issue was 
joined on the plea of not guilty to each of the four counts. 

[1] It is not doubted that if a person, not a vendee of the défend- 
ant, who, without fault on his part, while using in a way they were in- 
tended to be used dynamite caps manufactured and sold by the de- 
fendant, was injured by the explosion of one or more of them by the 
heat imparted by the rays of the sun, or without any artificial heat be- 
ing applied, the défendant would be liable for such injury if it knew, 
or by the exercise of reasonable care might bave known, that such caps 
as they were when put out by it were capable of being so exploded, and 
negligently failed to give such notice as reasonably might be expected 
to warn a user of the caps of the danger of their being exploded in 
the way mentioned. Waters-Pierce Oil Co. v. Deselms, 212 Û. S. 159, 
29 Sup. et. 270, 53 L. Ed. 453 ; Keep v. National Tube Co. (C. C.) 
154 Fed. 121; Huset v. J. I. Case Threshing Machine Co., 120 Fed. 
865, 57 C. C. A. 237, 61 L. R. A. 303. 

[2] But one so injured, who asserts such a claim, has the burden of 
proving the négligence charged against the manufacturer or seller. The 
mère happening of the explosion carries with it no presumption of nég- 
ligence on the part of the manufacturer or seller. It is an affirmative 
fact for the injured person to establish that the party sought to be 
charged with liability has been guilty of négligence. Patton v. Texas 
& Pacific Ry. Ce, 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361 ; 
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Looney v. Metropolitan Railroad Ce, 200 U. S. 480, 26 Sup. Ct. 303, 
50 L. Ed. 564; Moit v. Illinois Central R. Co., 153 Fed. 354, 82 C. C. 
A. 430. The plaintiff was not entitled to recover on either of the 
counts, unless évidence was adduced which furnished substantial sup- 
port for the conclusions that the explosion occurred as alleged, that 
the défendant was négligent as charged, and that to that négligence the 
explosion and the plaintiff s conséquent in jury were attributable. 

[3] On the direct examination of E. O. Griffin, a witness for the 
plaintiff, he testified that he had known of some caps like those used 
by the plaintiff exploding without the application of fire to them, or 
without any jarring of them, or anything, and that that happened in 
November, 1914, after the plaintiff was hurt in June of that year. 
After it was brought out on the cross-examination of this witness that 
the explosion about which he had testified occurred while he was at 
work at a place from which he could not see the caps which, about 
a half hour previously, he had ieft on a stump in the woods, and that 
he did not know that nothing touched the caps before they exploded, 
the défendant moved to exclude the above-recited statement of the 
witness on his direct examination, on the ground that his testimony 
showed that he did not hâve any personal knowledge of the explosion 
or the cause of it. The défendant excepted to the action of the court 
in overruling this motion. We are of opinion that this exception was 
well taken. The testimony of the witness on his cross-examination 
showed that he had no personal knowledge of the circumstances of the 
explosion he mentioned. His statement of his mère conjecture as to 
how it happened was not admissible as évidence. 

[4] The only witnesses who claimed that they were in a position to 
know what occurred at the time of and just prior to the explosion com- 
plained of were the plaintiff, John Hussey, a coemployé, whose task 
was to dig around and chop the roots of the stumps preparatory to the 
plaintiff's doing the work of blasting, and Ben Scott, a boy who car- 
ried water, brought a stick lighted at one end when called for to set 
off the fuse, and otherwise acted as a helper. According to the testi- 
mony of thèse witnesses, just before the explosion occurred the plain- 
tiff was engaged in putting a pièce of dynamite in a hole which had 
been bored in a stump, Hussey was several f eet from him, and several 
feet distant from each of them was the box containing the siipply of 
dynamite, the dynamite caps and the fuse ; there was no fire near that 
box, and nothing jarred its contents; the box was open at the top and 
the caps were "awful hot," it being a pretty warm day, 96 or 98 in the 
shade, and the caps had not been exposed to any heat except the sun- 
light. While this was the situation the explosion occurred in the box, 
injuring and blinding both the plaintiff and Hussey. Other persons 
who were attracted by the sound of the explosion came to the place 
shortly afterwards, and found some sticks of dynamite unexplodecl, 
but no unexploded caps, ail of them apparently having been exploded. 

It may be assumed that the circumstance last mentioned furnished 
some support for an inference that the explosion had its origin in the 
caps, rather than in the dynamite or the fuse, which were also in the 
box. But we are not of opinion that any évidence was adduced which 
furnished any substantial support for a finding that any of the caps as 
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they were when they passed out of the possession or control of the 
défendant were capable of being exploded by the beat of the sun, or 
withoLit any artificial beat or friction being appbed. The mère fact that 
a cap exploded on a bot day does not tend to prove that the sun's beat 
caused the explosion. If the testimony as to the weather had referred 
to the vvind blowing at the time, instead of referring to the beat of the 
sun, this, in the absence of évidence that the défendant ever used ma- 
terial in caps it put out whicb niade them capable of being exploded 
by the wind, would not suj)port a finding that the wind caused the ex- 
plosion. There was no évidence tending to prove that any dynamite 
cap ever put ont by the défendant contained an ingrédient vidiich made 
it capable of being exploded by the beat of the sun, or without arti- 
ficial beat or friction being applied. 

The testimony was sucb that it is impossible to tell from it wbat 
caused the explosion. One or more of the ca]5s may bave been made 
more subject to explosion as the resuit of somcthing that happened 
to them after they passed out of the possession and control of the de- 
fendant. The évidence did not disclose where they had been, or wbat, 
if anything, had been donc to them, after the plaintiff s employer bought 
them. Where several things may bave caused ibe injury complained 
of, for sonie of whicb the défendant is responsible, and for some of 
which it is not, it is not for the jury to guess between the différent 
possible causes, and find that the négligence of the défendant is the 
real cause, when there is no satisfactory foundation in the évidence 
for that conclusion. Patton v. Texas & Pacific Ry. Co., supra. The 
évidence was such as to make it pure guesswork to say that the de- 
fendant was négligent as charged, or that to that négligence the in- 
jury complained of was attributable. In this state of the évidence it 
was error to refuse the requested charge for a verdict in favor of the 
défendant. 

The judgment presented for review is reversed. 



GARDEN CITY v. Gx\RDEN CITY TELEPHONE, LIGHT & MFG. CO. 

(Circuit Court of Appeals, Eiglith Circuit. October 3, 1016.) 

No. 4658. 

Elecïricity !S=>11 — I'Ji.i;(;tkic Compaxies — Régulation of Rates — Validity 
OF Okdinance. 

lu detormiuiujr tlie validity of un orfllnance fixing rates to be cliargeti 
b.y an electrlc (■on)])aiiy, claiiucd to be uucoustiturioual as confiscatory, 
the capital on wbicli the coni])auy Is entitlod to a falr return Is tlie rea- 
sonablc value at tbe time of the proijerty being used In the service, and 
it is inimaterial that snch iiroperty was in part acquired or paid for out of 
previous earnings of the business, or whether or not previous rates were 
reasonable or excessive. 

[Ed. Note. — For other <,'ases, see Electricity, Dec. Dig. cg=>ll.] 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas ; John C. Pollock, Judge. 

®=3For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Suit in equity by the Garden City Téléphone, Light & Manufactur- 
ing Company against the City of Garden City. Decree for complain- 
ant, and défendant appeals. Affirmed. 

Richard J. Hopkins, City Atty., of Garden City, Kan., and F. Du- 
mont Smith, of Hutchinson, Kan., for appellant. 

W. P. Billard, of Ft. Scott, Kan. (Plarry Warren, of Ft. Scott, 
Kan., on the brief), for appellee. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. The appellee, the Garden City Téléphone, 
Light & Manufacturing Company, brought suit against the city of 
Garden City and the mayor, council, and city attorney of said city, 
to enjoin the enforcement of an ordinance fixing the rates and charges 
for the furnishing and supplying of electric light and electric cur- 
rent to the inhabitants of Garden City, passed August 5, 1912. The 
case was ref erred to a master, who reported that the complainant was 
entitled to the injunction sought. This report was confirmed by the 
District Court, and a perpétuai injunction was granted as prayed, and 
the city of Garden City appeals. 

The appellee is incorporated under the laws of Colorado and was 
authorized to do business in Kansas on January 3, 1907. The city 
of Garden City, Kan., was laid out in 1879. It became a city in 
1886, and still remains a city of the second class. The fédéral census 
shows it had a population of 1,490 in 1890, 1,590 in 1900, and 3,171 
in 1910. It is the practice of the Bureau of the Census to estimate 
the population between census periods by adding 10 per cent, annually 
of the growth in the last décade each year until the new census is 
taken. In July, 1908, the city of Garden City granted a franchise 
to the appellee which had bought the plant in 1907 from D. R. Menke. 
At the time this ordinance was passed the population of Garden City 
was probably about 2,850. The ordinance contained no rates to be 
charged. Very little, aside from the pleadings, the report of the 
master, and the varions actions of the court, is preserved in our 
record. To illustrate : There is nothing to show what coal is worth 
at Garden City, the kind used by the appellee in producing current, 
and nothing to show how much coal was used; but it does appear 
how much was paid out for fuel per month. It appears that the 
appellee bought the plant, together with a gristmill, for $18,000. The 
man who made the sale testifîes that this was $6,000 for the grist- 
mill and $12,000 for the electric plant. It seems to be conceded that 
the machinery in the building used as a gristmill was removed and 
the building converted into a warehouse for the use of the electric 
light, power, and téléphone business and a merchandise, warehouse 
for articles used in connection with the téléphone and electric light 
business. The exact value of the warehouse does not appear, much 
less the relative amouat of its use given to the various Unes of busi- 
ness conducted in it. C. D. Marsh, manager of the appellee, tes- 
tified that ail improvements, extensions, betterments, and repairs had 
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been paid out of the earnings of the company from its téléphone, 
light, and merchandise business and out of borrowed money, amount- 
ing to $4,500, and the auditor and bookkeeper of the appellee tes- 
tified substantially to the same effect. The bill allèges that on June 6, 
1912, and for more than a year prior thereto, the plaintiff had in 
eflfect charged its patrons and consumers in said city of Garden City, 
Kan., the f ollowing rates : 

"1 to 75 kilowatt hours, 15c. per kUowatt hour. 75 to 150 kilowatt hours, 
13c. per kilowatt hour. Ali over 150 kilowatt hours, 10c. per kilowatt hour. 
Customers uslng an average of 200 kilowatt hours or more per nionth, 10e. per 
kilowatt hour. Customers using an average of 500 kilowatt hours or more per 
month, 8e. per kilowatt hour. Minimum rate, .$1.50 per montli on metered 
service. Plat rates varied from 50e. to $1.00 per lamp per month, aceording 
to size of lamp and hours use of same. AH night hall lights in business blocks, 
$1.50 per month." 

The spécial master of the District Court reported that from the 
time of the appellee's franchise — 

"down to the commencement of this suit, the plaintiff had in effect and charged 
for furnishing lights to the inhabitants of said city, 15 cents per liilowatt 
hour for current furnished, with a minimum rate of $1.50 per month on meter- 
ed service. It does not appear to hâve had a spécial rate on current furnished 
for power and beat purposes." 

The city of Garden City on June 6, 1912, passed an ordinance 
fixing the rates for electric light and current for power considerably 
lower than the ordinance now in controversy. Thereupon in June, 
1912, the appellee filed a complaint with the Public Utilities Commis- 
sion of the State of Kansas, praying that it investigate the matter, 
and that if it .should be found that the rates were unreasonable and 
against the public welfare, or contrary to law, that it advise the 
city to make such changes in the ordinance as might be reasonable 
to meet the objections made. The case was heard by the Public Util- 
ities Commission, and it was found that the electric plant had cost 
the appellee $60,973.83, including $5,785 paid to parties interested at 
the time of the purchase for which appellee received no value; in 
other words, that the plant had cost net $55,188.83. It also found 
that it would cost $51,051 to reproduce such a plant, and that the 
plant was worth 87.7 per cent, of its value new, and the présent value 
of the plant was $44,772 ; that a new plant adéquate for Garden City 
at the présent time and for a number of years would cost $40,000; 
and taking into considération ail the conditions, including the intangible 
value, the value of the property used for the benefit of the city was 
$45,000. The Public Utilities Commission reconimended a new sched- 
ule of rates, and its recommendation was incorporated in the ordinance 
in controversy of August 5, 1912. The case was referred to a spécial 
master, who found that the electric plant was worth $44,000, and this 
was confirmed by the District Court. 

This suit was brought to enjoin the rates fixed by the ordinance: 
(1) Because they were alleged to be confiscatory under the Fourteenth 
Amendment; and (2) because they would not pay 8 per cent, on 
the amount of actual cash invested, in violation of section 1502 of the 
Statutes of Kansas of 1909, which provides : 
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"That said board of commissioners [of the cityl sliall at, no time fix a rate 
wïiich shall proàibit such person, flrm or corporation from eaming at least 
eight per cent, on tlie amount oJf Its actual cash investment in sucli city over 
and above its reasonable operating expenses and expense for maintenance 
and taxes." 

The bringing of an action upon thèse two grounds is stipported by 
Louisiana R. R. Comm. v. Cumberland Tel. Ce, 212 U. S. 414, 420, 
29 Snp. Ct. 357, 53 L. Ed. 577. 

There is a broad distinction between thèse two propositions. If 
a set of rates provide sufficient revenue after paying dépréciation and 
ail other expenses, so that the capital in the plant represented by 
stock and bonds will séll at par, it would be difficult to say where 
there has been any confiscation; but one would be loth to invest bis 
capital, and take the périls of loss of it, if in case of success he 
could only get a barely nonconfiscatory rate. The state of Kansas 
has seen that it could not hope for development unless it allowed 
investors a more libéral rate, if they could make it, than a rate that 
scarcely escaped confiscation. Of course with whether the rate fixed 
by Kansas is a fair and reasonable rate we bave nothing to do. 

In the brief of appellant it is stated that the following are the only 
spécifications of error relied upon : 

'■First. ïliat the court erred in conflrining the report of the master in the 
particular objected to, wheroby the ma.ster took as the bnsis of a compensatory 
rate for the phiintifC the présent cash value of the iilant, and not the amount 
of cash actually invested therein by the philntiff. 

"Second. That the court errcd in refusiug to fix as a basis of the rates which. 
the plaintiff might receive. the amount of cash actually invested by the plain- 
tiff, but instead took as the basis of value ui)on which rates should be tixed 
the présent cash value of the plant." 

It is further stated in the brief of appellant: 

"We contendod that the words 'cash investment' moant the cash invested 
by the plaintitï, its own money ; that it exclnded any sums wi-onsfuUy extorted 
from the consumers by illégal rates and reiiivested ; that it excluded déprécia- 
tion fmids reinvested as capital." 

The master found the dépréciation would be 6 per cent, per annum. 
The appellant thinks 4 per cent, would be adéquate; but it says in 
its brief : 

"But we hâve not brought up the évidence on that point, and shall agrée, 
for the puri)ose of this argument, that a 6 per cent, dépréciation fund is proper, 
* * * and we shall assume, for the purpose of this argument, that S per cent, 
is a proper return." 

Thèse quotations seem to narrow the issue. In the absence o£ 
controlling authorities upon the question as applied to the electric 
light or current companies, we shall assume that, like other quasi 
public corporations, in the absence of any rate fixed by law, the 
Company was only entitled to collect reasonable charges for use of 
electric light and current. 12 Ruling Case Law, 896; 1 Moore on 
Carriers (2d Ed.) 165; 3 Moore, 1780; 20 Cyc. 1165. It is in effect 
claimed that the appellee must hâve charged excessive rates for the 
early years of its existence, when no charges were fixed by law, and 
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invested thèse unjust exactions in the plant, and is now seeking to 
receive a return upon those illégal exactions. 

No judicial authorities are cited on this point. In the first place 
there is no évidence that the company ever charged excessive rates 
until about the commencement of the controversy ont of which this 
litigation arose ; but, if it did so, the varions parties f rom whom 
they were cxtorted had a cause of action against the company to re- 
cover the excessive rates until the statute of limitations had run. 
Presuniptively thcy were not the identical persons who are now the 
consumers froni the ai^pellcc. It is the practice of courts to try 
cases one at a time, and if the appellce lias put money into the de- 
velopment of the pdant, the court in this case couUl not stop to inquire 
just how it acquired tlic title to the money. Such a System would 
involve an investigation into the wholly collatéral matter of the 
entire past life of litigants and the uianncr in which they acquired 
the money invested in a private enterprise. 

It is conceded that the apj^ellee bas nc\er jiaid any dividends, and, 
as already stated, appellee bas borrowcd $4,,S00 and paid for the 
development ont of the earnings of the electric light liusiness, and 
from the téléphone business, in which it bas about S50,C'00 invested, 
and from its merchandise earnings. We caniiot find, in the absence 
of the évidence takcn before the master, that the plant was worth 
less than $44,000, and a fair annual dépréciation is, under the conces- 
sion of appellant, $2,640. At the rates charged, exclusive of the 
Street lights, which bave now been takcn over by the city plant, the 
receipts from the electric light plant for the years 1911, 1912, and 
1913 were $36,492.35, and the necessary expenses were $20,834.39. 
Adding the de]3reciation, at $2,640 per year for three years $7,920, we 
find the net revenues of the three years were $7,737.96, or $2,579.32 
j)er ann^um, or less than 6 per cent, upon the value of the plant. 

The new orflinance rcduced the rates nearly one-third. This means 
a loss in the absence of offsetting gain, as nearly as can be told from 
the évidence, of over $3,400 per year. It thus appears that, in the 
al!s?nce of an increase of business, the plant must be conducted at 
a net loss of $900 a year and ail interest upon the plant be lost. In 
the ycïirs in (juestion the appellee had a practical monopoly of the 
liu-iness of furnishing electric light and current to the inhabitants 
of the ciiy. Xow the city bas constructed an independent municipal 
p-kmt, and is ;!cti\ely comneting with the appellee for ail business, and 
tb.e pros];cct for th,c ajjpellce's future l)usiness is indeed gloomy. 

We lune c:'j-efully examined the whole case, and can but find that 
the rates fixed are confiscatory under the Fourteentli Amendment, en- 
tirely asi'le from section 1502 of the General Statutes of Kansas for 
1509. This would bave been a close case upon this question, if the 
city of Gardeu City had not founded a competing plant, and taken 
over tlie street lights, an-d competed for ail other uses of current. 
In the Minnesota Rate Cases, 230 U. S. 352, 434. 33 Sup. Ct. 729, 754 
(57 L. Ed. 1511, 48 L. R. A. [N. S.] 1151, Ann. Cas. 1916A, 18) the 
court quoted with approval the statement that : 
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"What the company Is entitled to demand, in order that It may hâve jusfc 
compensation, is a fair return upon tlie reasonable value of ttte property at 
the Urne it is heing used for the puhlic." 

As it seems clear that the rates fixed would be confiscatory under 
the fédéral Constitution, it seems almost unnecessary to say anything 
as to section 1502 of the Revised Statutes of Kansas, and we are 
loth to consider that subject, as the statu te has never been construed 
on the point in question by the Suprême Court of Kansas. There 
is nothing to indicate whether the holdings of the appellee hâve ap- 
preciated or depreciated in value; but it appears that the only items 
of assets carried on the books which can ref er to real property are : 
Building, $3,000; real estate, $4,300; and station, $2,740.26. The 
rest of the value of its assets must hâve been invested by the appel- 
lee, and it does not seem to us that we should investigate where the 
company got the money that it invested. As this question must 
ultimately be determined, however, by the Suprême Court of Kansas 
as to the true construction of the statute of Kansas, and as we hold 
that it clearly appears that the rates iixed were confiscatory, we need 
not say more upon this subject, except that in our judgment, and in 
the absence of an adjudication by the Suprême Court of Kansas, we 
think the rates are not only confiscatory under the fourteenth Amend- 
ment, but unreasonable under the statute of Kansas. 

In view of the conclusion reached, it seems unnecessary to give 
great considération to the motion which has been filed to dismiss this 
appeal. It will be overruled, and the decree of the District Court 
is affirmed. 



SACRAMENTO VALLEY ELECTRIC R. CO. v. ASTON. 

(Circuit Court of Appeals, Nlnth Circuit. Oetober 2, 1916. On Motion for 
Rehearing, November 13, 1916.) 

No. 2670. 

Railroads <S=>110— Contbol and Régulation— Valioitï or Contkact— Con- 

STEBCTION OF OBDER OF StaTE COMMISSION. 

Public utilities Act Cal. Dec. 23, 1911 (St. 1911 [Bx. Sess.] p. 18), créâtes 
a rallroad commission which is given the power to regulate and control 
public utilities, including the issue of stocks, etc., and the use of the pro- 
ceeds thereof which in each case must be authorized by an order of the 
commission. Défendant, an electric rallroad company, was authorized 
by an order of the commission to issue and sell preferred and common 
stock, the order provldlng that there should be $750,000 pald in for stock 
"before any construction work beglns or àny expense other than that in- 
cident to the sale of stock Is incurred." Ileld, that a contract by défend- 
ant witli a civil englneer to gather data and make a report showing the 
estlmated cost of construction of the road, traffic conditions, etc., to be 
used In promoting the sale of stock and enlisting capital for the enter- 
prise, was not prohlbited by such order, but was valld, especially in view 
of the construction placed on the order by the commission itself by ap- 
provlng similar expendltures made for preliminary work, Including the 
acquisition of rlght of way. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 339-341 ; Dec. 
Dig. <®=110.] 

®=jFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexe* 
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In Error to the District Court of the United States for the Second 
Division of the Northern District of California; Wm. C. Van Fleet, 
Judge. 

Action at law by Taggart Aston against the Sacramento Valley Elec- 
tric Railroad Company. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

Aston (an alien), défendant in error hère, but to be called plaintiff, sued the 
Sacramento Valley Electric Railroad Company (a California corporation), 
plaintifC in error (to be calJed défendant), for the breach of a contract alleged 
to hâve been entered into about September 22, 1913. By ita terms Aston was 
employed as a cousultlng civil engineer, to gather data and prépare report 
showing estimâtes of the cost of construction of the defendant's proposed rail- 
road Project in California, including possible trafflc, probable flnancial returns, 
traffic conditions to be developed by the construction of the proposed railroad, 
etc. It is allégea that when the contract was entered into It was agreed that 
plaintiff would cause the report to be presented to flnancial Interests abroad 
by one Wilsey ; that the terms of the contract required défendant to pay plain- 
tiff for hls services in furnishing the report $3,500 as follows: $750 on Sep- 
tember 27, 1913; $750 on or before October 13, 1913; $500 on November 3, 
1913 ; $500 on November 17, 1913, provided the report was completed by that 
tlme, and, if not, upon the completlon thereof ; and the balance of the whole 
suni of $3,500, amounting to $1,000, to be paid when the défendant should 
liear from Wilsey in London that the matter of the présentation of the report 
was receiving favorable considération. Plaintiff allèges that he proceeded to 
perform, and that about October 1, 1913, the défendant repudiated the contract 
and refused to proceed further, but that, before répudiation, défendant ac- 
cepted the performance of the contract by plaintifC and paid him on account 
$150; that plaintiff offered to perform, and tendered also the services of 
Wilsey In the matter of the présentation of the report to flnancial people 
abroad, but that the tenders were refused. In a second cause of action plain- 
tiff pleaded quantum meruit. The answer denied ail the material allégations 
4}f the complaint, and set up that under the laws of California défendant 
could not lawfuUy enter into any contract with the plaintiff, such as plaintifC 
alleged in his complaint, and could not enaploy plaintiff to render any services 
or to pay him the sums alleged. 

The District Court found that the contract as pleaded had been entered 
into, but that défendant never heard from Wilsey from London that the prés- 
entation of the report was receiving favorable considération ; that plaintiff 
was performing his contract when défendant repudiated It; that plaintifC 
offered to perform, but that défendant refused to perform its part under the 
contract ; and that there was no inhibition of law forbidding the défendant 
from making the contract found to hâve been made between it and the plaintifC. 
Judgment went for plaintiff for $2,614.58. 

The Public Utilities Act of California, adopted December 23, 1911, created 
a railroad commission and invested it with certain powers. Section 52 of 
that act contains a provision giving to the railroad commission right of su- 
pervision, régulation, restriction, and control over public utilities, in issuing 
stocks, stock certlfieates, bonds, notes, évidences of indebtedness, and creating 
liens on their property. The section requires that, before a public utility 
may issue stocks, stock certlfieates, bonds, and notes, it must hâve an order 
Uetailing the amount and purposes of the proposed issue, and reclting that in 
the opinion of the commission the money, property, or labor to be procured 
■or paid for by the issue of securities Is reasonably required for the purposes 
specified in the order. The commission is authorized to grant permission to 
issue stock, stock certlfieates, bonds, notes, or other évidences of debt, and may 
attach to the exercise of its i^ermission such condition or conditions as It 
may deem reasonably necessary. No public utility wlthout the consent of 
the commission Is permltted to apply the Issue of any stock ot stock certlflcate, 
or bond, or note, or other évidence of debt, or any proceeds thereoî, to any pur- 
pose not speciiied in an order of the commission, or to any purpose specified 
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in excess of the anionnt authorized for such purpose. The statute also pro- 
vides tliat ail stock and every stock" cértificate, and every bond, note, or oflier 
évidence of Indebtedness, of a public ntility, issued without an ovdev of the 
commission autliorlzing the same then in eftect, shall be vold. It is also pro- 
vided tliat every public utility vvhich directly or iiidirectly Issues or causes 
to be issued any stock, or stock certificate, or bond, note, or otlier evideiu'e 
of indebtedness, not in conformity vvitli an order of the commission, or whU-li 
applies the proceeds froni the sale, or any part thereof, of stocks or bonds, 
or other évidences of indebtedness, to any purpose other than the purposes 
speciiied in the order of the commission, Is subject to a penalty; and every 
officer, agent, or employé, and eveiy other person, who knowingly ai)plies the 
liroceeds from the sale of any stock, or bond, or note, or other évidence of in- 
debtedness to any purpose not specifled in the commisslon's order, or to any 
purpose speciiied in the commisslon's order in excess of the amount author- 
ized, is made guilty of a felony. Another section of the act (79) applies to 
individuals, and makes criminal the act of any person who aids or aljets 
any public utility In its nonconipliance with, or failure to comply wltli, the 
statute. Section 81 of the act makes it a eontempt for a public utility or 
any person to dlsobey an order of the commission. 

On August 13, 1912, the railroad commission of the state by an order au- 
thorized the défendant to issue 30,000 shares, par value of .^3,000,000, pre- 
ferred stock, and 7,500 shares, par value $750,000, of common stock, the pre- 
ferred stock to be sold at par, with an allowance of 25 per cent, for commis- 
sions. Among other thlngs the order recited : "In order that reasonable as- 
surance be had that the actual construction of this road will not be entered 
upon before there is sufficlent money in hand to Wiirrant proceeding with the 
scheme, there should be $750,000 paid in on stock before any construction 
work begins, or any expense other tlian that incident ro tlie sale of stock is 
Incurred by the Company, and tltle to rlghts of way should be taken condltloned 
on the receipt by the compnny of the above amonnt of money. In order that 
the commission niay assure itself at ail times that the money received from 
the sale of this stock is being properly and judiciously expended for the pur- 
poses named, we recommend that, in addition to a compliance with order No. 
24, applicant be ordered to submit to the coumiission for its approval, before 
the exécution thereof, ail gênerai contracts exceeding the amount .fl.OOO." 

In the formai order the commission provided that construction should not 
be entered upon, "nor liabillty created, nor money paid out, except for com- 
missions as aforesald, until there shall be in the hands of the eompany fi-oni 
the sale of stock $750,000." The order then laid down the uses to which the 
proceeds from the sale of preferred stock shall be put, and specifled purchase 
of material and rolliiig stock and construction of electric railroad as set out 
in the application and exhibits attached to the application. It was also or- 
dered that the eompany should keep separate and true accounts shovving the 
iipplicatlon in détail of the proceeds of the sale or exchange of stock author- 
ized by the order to be issued, and full accounts of the sale or disposai of 
stocks durlng eaeh month, of moneys or property reallzed from the sales, and 
the use and sijjpllcation of the money or projterty. It was also ordered : "And 
in addition thereto said eompany shall submit to this commission for its ap- 
proval the form of ail contracts for the sale or exchange of stock, and before 
the exécution thereof ail contracts for gradlng, bridging, traek, including ma- 
terlals and labor, equipments of ail kinds, and ail materials, labor, and prop- 
erty involving costs in excess of $1,000." 

In its activities the eompany, under the order of August 13, 1912, and up to 
August 31, 1913, received .$410,401.55 on aecount of the sale of its preferred 
stock, $212,290 of which was cash and ,$204,111.55 represented in promissory 
notes, and it appeared that it had paid out In connnissions on the sale of such 
capital stock, $80,290.29, and for expenses in conductliig the bu.siness of the 
corporation, $40,408.40. It thereafter appeared, from the opinion of Conunis- 
sioner Edgerton of the railroad comnnssion of the state of Californla, dated 
September 27, 1013, that at the hearhig before the (■(unmissiou, througli the 
activities of the officers and agents of the compnny, 90 lier cent, of the neces- 
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sary right of way for the construction of the railroad had boen given to tlie 
Company. Tlie commission tlien ratifled tlie payment of S40,40S.42 on aceount 
of gênerai expenses, and directed tliat tlie company sliould sulimit for tlie 
approval of the commission a detailed statement showing gênerai expansés 
incurred from August 31, 1912, tlie date of tlie flrst order of the commission, 
to September 27, 1913, the date of the second order of the commission. ïiie 
same order of the commission of September 27, 1913, gives authority to the 
Company to expend for gênerai purposes siinilar to those detailed in the state- 
ments theretofore made an amount not to exceed $1,000 per nionth, provided 
said $1,000 should not be taken from cash in the hands of the corporation, but 
should be realized from the sales of promissory notes thereafter talven for 
stock sales. Provision was then niade that the company should each month 
make report to the commission concerning the sale or disposai oE stocks dur- 
ing the preceding month, the conditions of the sale or dis])osition, the nioiieys 
or properties realized therefrom, "and the use and application of sueh nioney 
or property. And in addition thereto said company sliall submit to this com- 
mission for its approval the form of ail contracta for the sale or exchange of 
stock, and before the exécution thereof ail oontracts for grading, bridging, 
track, including materials and labor, equipuient of ail Idnds, and ail materials, 
labor, and property involving costs in excess of $1.000." 

Thereafter, on December 30, 1913, a second supplemental order was made 
by the commission to meet the application of the company to allow payments 
on aecoiint of current expenses in the sum of $1,2,50 per month, instead of 
$1,000 per month, for the approval of certain expenses incurred by and on 
behalf ■ of the company both before and after incorporation, payment to be 
made in par of preferred stock. Upon this matter the commission had tliis 
opinion : "In the supplemental order of September 27, 1913, applicant was 
ordered to file a detailed statement of unpaid obligations not iiieluded in the 
statement of expenses coveriug the period up to August 31, 1913. Sueh de- 
tailed statement has now been made, showing a total of $1,647.49, and request 
Is made that the amounts therein contained lie allowed to be paid. An exam- 
ination of thèse items shows that they are i)roper items of expense, and there- 
fore should be allowed. Prier to and for a time after the incorporation of 
applicant, certain men were active in the promotion of the railroad project for 
which applicant was incorporated. During sueh activity they expended, on 
behalf of the pro.1ect, varions sums, totaling $3,1.59.55, which they now ask this 
commission to allow applicant to pay in par of preferred stock. It is évident 
that thèse men did expend from their own resources the amounts named, and 
the évidence shows that the board of directors of appli<.'ant has allowed thèse 
varions sums as constituting obligations in favor of thèse men. Therefore I 
tliink this request should be granted and applicant lie authorized to issue pre- 
ferred stock at par in settlement." 

Black & Clark, of San Francisco, Cal., and A. C. Huston, of Wood- 
land, Cal., for plaintifï in error. 

Jacob M. Blake, of San Francisco, Cal., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). The ques- 
tion for décision is whether or not the contract sued upon in the lirst 
cause of action is made invalid and unenforceable by the Public Util- 
ities Act of the State. It goes without saying that sueh a contract is 
in itself not against public policy. A railroad company might well be 
expected to employ an engineer to gather information and data and to 
embody the resuit of his investigations in a report to be used in enlist- 
ing capital for the carrying out of the enterprise. When the contract 
was made, the parties to it evidently believed that it was not against 
the statute of the state. Mr. Huston, counsel for the corporation, testi- 
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fied before the District Court that it was his opinion that the power to 
make such a contract was implied in the order of the commission of 
August 13, 1912. 

It was not unreasonable to construe the order of August 13th pro- 
hibiting the création of liability and payment of money "except for 
the commissions as aforesaid" until the sale of stock reached $750,000 
as referring solely to prohibiting construction contracts. The purpose 
of employing Aston was evidently to gather data sufHcient to enable 
the newly incorporated company to take its initial steps toward ob- 
taining preliminary financial aid in the large principal cities abroad and 
in the United States. The contract in itsessence pertained to formative 
matters rather than to contractual relationships which could not ripen 
into binding agreements without iirst having the approval of the com- 
mission. Actual construction of the road and liability for money paid 
out for commissions for sale of stock had to do with things which 
would arise after the preliminary arrangements could hâve been suc- 
cessfully made. 

The concluding provision of the order of August 13th requiring 
the company to submit to the commission for its approval the form 
of ail contracts for the sale or exchange of stock and before the ex- 
écution thereof ail contracts for grading, bridging, track, including 
materials and labor and property, involving costs in excess of $1,000, 
does not interfère with the power of the company to contract gen- 
erally and for labor and property, grading, and such matters, where 
the cost did not involve a sum more than $1,000. Furthermore, the 
provisions in the same order requiring accurate accounts to be kept 
and a report to be made to the commission, showing the terms and 
conditions of sales of stock authorized to be issued, and the use or 
application of such money or property, lends support to the argument 
that it was not intended to prevent the company from paying money 
on accounts of the nature of the one hère involved, or other than on 
account of commissions for the sale of its stock. Confirmation of this 
view is found in the récital in the supplemental opinion and order of 
the commission made on September 27, 1913, where the activities of 
the officers and agents of the company were recognized by the com- 
mission as having been the means whereby 90 per cent, of the needed 
right of way for the railroad line had been obtained, for it is but 
reasonable to believe that such activities could only hâve been carried 
on by persons employed by the railroad company as right of way 
agents. 

Some further aid in construing the orders of the commission is found 
in the supplemental order of September 27, 1913, wherein the com- 
mission expressly ratified the action of the corporation incurring obli- 
gations in excess of $40,000, this sum being made up of items of ex- 
penses apart from corporate obligations on account of commissions 
for sales of stock. It appears that informai consultations were had 
with Commissioner Edgerton and his views were sought, and while he 
■could not authorize any act to be done which required the authority 
•of the commission, still, as one in authority, his interprétation of the 
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duties and intentions of the commission was entitled to respectfui 
considération by the officiais of the company, and when afterwards 
the ratification of payments of large sums for expansés and obliga- 
tions incurred between August 13, 1912, and September 27, 1913, was 
had by order of the commission, it served to show what construction 
was placed upon the language used in the order of the commission. 
Again, a second supplementary order of the commission, dated De- 
cember 30, 1913, authorizing payment by the company of detailed 
expenses aggregating nearly |5,000, is évidence of the meaning to be 
put upon the original order of the commission. 

There having been no apparent purpose in the commission to prevent 
the railroad company from making such a contract for services pre- 
liminary to construction as is hère sued upon, the plaintifï properly 
prevailed, unless the law itself forbade the contract. The statute, how- 
ever, makes no déclaration that a contract between a public utility and 
an engineer for work appropriately connected with preliminary matters 
is void without an order of the commission authorizing the same. With 
unmistakable certainty stock, stock certificates, bonds, notes, or other 
évidences of debts issued without an order of the commission shall 
be void; but notwithstanding the far-reaching power of the commis- 
sion, as upheld in Pacific Téléphone, etc., Co. v. Eshleman, 166 Cal. 
640, 137 Pac. 1119, 50 L. R. A. (N. S.) 652, Ann. Cas. 1915C, 822, 
after careful examination of the several provisions of the act, they fail 
to satisfy us that it was the intent of the law that the courts should 
refuse to enforce a contract which bas not direct relation to stocks, 
bonds, and other évidences of debt, and which we cannot find is in- 
cluded in the meaning of the prohibitory terms of the statute. Fackler 
V. Ford et al., 24 How. 322, 16 L. Ed. 690. 

It being our conclusion that the contract with plaintifï for services 
was not beyond the power of the corporation, the District Court was 
right in its judgment. 

Affirmed. 

On Motion for Rehearing. 

The motion for rehearing raises and argues the question whether 
application of the issue of any stock or bonds issued by the railroad 
company, or the proceeds of any stock issued or bond sales made, may 
lawfuUy be used to pay the judgment affirmed by this court. As the 
question of a way of paying the judgment was not directly involved 
in the case, the point was not considered for décision, and we ex- 
press no opinion on it now. 

Counsel say that we hâve put a mistaken construction upon a 
portion of Mr. Huston's évidence before the District Court. But if we 
accept it that Mr. Huston did not mean that it had been his opinion 
that the corporation had the implied power to make such a con- 
tract as was involved, it does not aflfect the material question presented 
for décision. 

The motion is denied. 
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MURRAT et al. v. SOUTHERN PAC. CO. 
(Circuit Court of xVppeals, Ninth Circuit. October 23, 1916.) 

No. 2726. 

1. Négligence ®=365 — "Conteibutoby Négligence" — Nature of Défense. 

"Contributory négligence" is a want of ordlnary care upon tlie part 
of a person injured by the actlonable négligence of another combining and 
concurring with that négligence to produce the injury, and therefore the 
défense of contributory négligence concèdes that there vvas actlonable nég- 
ligence on the part of défendant. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 83, 94 ; Dec. 
Dig. <@=65. 

For other définitions, see Words and Phrases, First and Second Séries, 
Contributory Négligence.] 

2. Carriers <g=>333(5)— Carriage of Passengebs— Négligence of Passengebs 

— Contributory Négligence. 

Deceased, a passenger on a train, was notified by the brakéman who had 
promised to let hlm off on the side of the train opposite from the station 
that his stop had been reached. The brakeiuan opened the door and trap, 
the train belng a vestlbuled one, and, without waiting for a stop, deceased 
prepared to alight, starting down the steps holding to the rail on the 
opposite side from the direction in which the train was going, and carry- 
ing his grip in his other hand. lie either stepped off or was, in trying 
to recover himself at the last moment, thrown from the train, his holà on 
the rail turnlng hlm with his back towards the engine, so that his body 
swung outward and his grasp on the rail was broken. Held, that deceased 
vvas guilty of contributory négligence as a niatter of law in attempting to 
allght while the train was in motion ; for an adult passenger, who know- 
Ingly and unnecessarily attempts to alight from a train while it is in 
motion, ordinarily is chargeable with contributory négligence as a matter 
of law, and deceased's maimer in going on the steps was négligent. 

[Ed. Note. — For other cases, see' Carriers, Cent. Dig. § 1391 ; Dec. Dig. 
<S=5333(5).] 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California; Benj. F. Bled- 
soe, Judge. 

Action by Mary Murray and Lena Murray, a minor by her guardian 
ad htem, Mary Murray, against the Southern Pacific Company, a cor- 
poration. There was a judgment of nonsuit after grant of new trial to 
défendant, and plaintififs bring error. Aiïirmed. 

See, also (D. C.) 225 Fed. 297. 

The plaintiffs in error, Mary Murray and Lena Murray, commenced an 
action in the superior court of the county of San Luis Obispo, in the state of 
California, on August 11, 1913, to recover damages against the défendant in 
error in the snm of .f50,000, on account of the death of Henry Murray on May 
30, 1913, which it is charged was caused by the négligence of the défendant. 
The case was removed to the United States District Court for the Southern 
District of California, Southern Division, and tried before the court sltting 
with a jury. On November 28, 1914, the jury returned a verdict in favor of 
the plaintiffs in the sum of $5,000. A judgment was rendered upon thls ver- 
dict on November 30, 1914. The défendant thereupon moved for a new trial 
upon the ground, among others, that the évidence was insufflcient to justify 
the v^erdlct of the jury in finding that the deceased was free from contributory 
négligence which was the pro.Kimate cause of the Injury. The court granted 
the motion for a new trial. (D. C.) 225 Fed. 297. It was subsequently stlpu- 

^izsFor otlier cases see same topic & KEV-NUMBER in ail Key-Numbered Digests & Indexes 
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lated between the parties that the cause should be submitted to the court, 
sittlng without a jury, upon ail the évidence taken at the prevlous trial, for 
the purpose of permitting the défendant to move for a nonsuit. The évidence 
being submitted to the court in pursuance of the stipulation, the motion for a 
nonsuit was granted, and a judgmeut in favor of the défendant and against 
the plaintiffs entered on September 11, 1915. From this judgment plaintifEs 
brin g this case hère upon wrlt of error. 

There is practically but one question submitted to this court for détermina- 
tion, and that is whether or not the conduct of the deceased Immediately pre- 
ceding the accident was such as to constitute, on bis part, contributory négli- 
gence as a matter of law. The material facts are not in controversy. On the 
evening of May 30, 1913, Henry Murray, the deceased, and one William 
Thomas Moran left San Francisco for Santa Margarlta, In San I^uis Obispo 
county. Cal., on one of the regular passenger trains of the défendant corpora- 
tion. Moran testified that during the trip Murray rode in the smolsing car and 
found the bralceman, Edward Mulville, to be an acquaintance, and talked wlth 
him some time. In the course of the conversation the brakeman, upon learn- 
ing that Murray intended to stop at the Hôtel Santa Margarita, explained to 
him that: "The Santa Margarita Hôtel is on the opposite side of the station. 
That station is on the left side, and the Santa Margarita Hôtel is on the right- 
hand side, and when we get there I wlll show you where to get ofE." Moran 
testified that: "As we came into Santa Margarita, of course, we knew it was 
the station Santa. Margarita. The whistle blew, and very soon afterwards 
Alulville came in from the rear of the smoker and came down and called and 
beckoned to us, and says: 'This is where you fellows get ofC.' We went back 
to the rear end of the smoker. and Murray was flrst, and I followed him, and 
the brakeman was ahead of Murray. He opened up the gâte, the trap, and 
the door, on the forward end of the coach immediately behind the smoker, 
or at the rear end of the smoking car, * * * and he pointed out and 
said, 'There is; your hôtel up there,' and he left at once and went to the 
front end of the smoking car." 

The brakeman, Mulville, corroborated Moran as to what occurred at this 
point of time, and testified that after opening the vestibule doors he went into 
the smoker to announce the station. He testified, further, that when the 
train was approaching the station he said to Murray: "Hère, I will tell you 
what I will do. At this station, on account of picklng up a helper, I will open 
the trap, and then when the train stops you can cross over, and when it does 
stop, it will be almost directly opposite the hôtel." 

The testimony of the vvitness Moran is ail the évidence there is in the case 
concerning what followed, relating to the conduct of the deceased immediately 
preceding the accident. He testified: "Murray started down the steps, and 
the train was slowing down, and in fact it was just gliding along, and I was 
going down after him, but I knew that he was very close to the bottom — • 
must hâve been on the last step — and I happened to glance up and saw the 
light from the car Windows out on the ground, and I saw we were going quite 
fast, a great deal faster thau I ever thought we were going, and Murray at 
the same time made an effort to step or get ofE or something, and I called to 
him, and it was too late ; he was overbalanced, and he went off. He had a 
grip in his left hand, and had hold of the handhold on the rlght-hand side. 
He went to go ofC, and as I called to him of course his grip came down, and 
he would let it rest on the step and then pick it up, and he raised his foot to 
go off, and he started straight back, and the grip swung out and his left hand 
swung around, and he just went as quick as that (snapping Angers) ; he was 
gone. His back was toward the engine when he fell. ■* * * It was dark ; 
you eouldn't see a thing there. It was very dark, excepting where the llghts 
of the train — where I was the light shone there from the smoker I came out 
of, and also the lights from the coach behind was showing througb, and there 
was a porter or somebody standing just inslde the door of that coach, and 
that door was open. It was too dark to see the ground immediately below the 
step. The only reason why I knew that Murray was ihâking a mistake was 
because I got a gllmpse of the ground from the llghts of the car Windows 
down below, the way it would shine out below, ♦ * ♦ There was no light 
236 F.-^5 
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Immedlately In front of the steps when he stepped off — absolutely. • ♦ * 
After I saw Murray dlsappear, I vvent down the steps and got off and ran 
back along untll I found him. I called to hlm several times, but I f ound hlm 
lying alongslde of the track. He was unconseious. I went across the lots 
and brought a doctor, and when I got back the doctor was there and some one 
else, and we took Murray — ^the doctor was there and he examined him and 
he had an awful hole in the back of hls head. We put hlm on the stretcher 
and put him in the observation car and brought him to San Luis Obispo. 
There was an ambulance walting for us there, and we took him to a sanitarl- 
um tbere. He llved about three hours. • * ♦ It was a solld vestibule 
train, as far as I know. It was vestibuled between the smoking car and the 
flrst coach back. There was no platform provided for passengers allghtlng 
where Murray attempted to aligl|t, the ground was just the same as you wlU 
get along any railroad track where they haven't made provisions for passen- 
gers to get off — just llke anywhere along the last 50 miles back." 

On cross-examlnatlon thls witness testifled: "We left San Francisco at 8 
o'clock In the evenlng. The accident happened 20 minutes after 11. • * • 
Murray then descended the steps wlth his grlp in hls left hand. He had hold 
of the handhold wlth his rlght hand. He dld not turn hls back to the engine 
while he was on the car. When he went out hanglng onto thls thing It swiing 
hlm with hls back to the engine. The train was golng perhaps 12 miles an 
hour, perhaps more; I could not tell. I happened to look out. I was stand- 
ing back from the steps, and I had to glance up, that was, to where the light 
was cast out of the car Windows, and there I saw the ground. I saw Murray 
step off ; he stepped llke he thought there was another step or the ground. I 
thlnk the train was golng 12 miles an hour, fuUy that. He heard my warn- 
Ing and trled to recover himself. I was standing behind hlm. As soon as I 
saw the rapidity with whlch the train was moving, I saw It was dangerous, 
and I knew it wouldn't do for him to attempt to allght and I called to hlm. 
He trled his best to recover himself, but he could not get back. The train ran 
about seven coaches from where he got off." 

Thls witness was asked on redirect exaœlnatlon: "Q. And you went out 
there and started to get off because of the language and actions of the brake- 
man? A. Yes." There was a motion on the part of the défendant to strlke 
out thls question as leadlng and suggestive and the answer a conclusion of 
the witness. After discussion, the question was propounded by the court in 
thls form: "Q. ♦ • • what was your reason for getting off at that par- 
ticular place?" — to whlch the witness answered: "A. Because we were dl- 
rected to do so by the brakeman." 

The deceased was 43 years of âge; welghed about 230 pounds; was 5 
feet and 11 inches In height, and In good health. 

Théodore A. Bell, of San Francisco, Cal., and Milton K. Young, of 
Los Angeles, Cal., for plaintiffs in error. 

Henry T. Gage and W. I. Gilbert, both of Los Angeles, Cal., for 
défendant in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
The rule respecting contributory négligence is clearly stated in 7 Am. 
& Eng. Ency. of Law (2d Ed.) 371, as foUows: 

"Contributory négligence Is a want of ordlnary care upon the part of a 
person Injured by the actlonable négligence of another, comblning and con- 
curring with that négligence, and contrlbutlng to the In jury as a proxlmate 
cause thereof, wlthout whlch the Injury would not hâve occurred." 

It follows that the défense that the injured person is chargeable 
with contributory négligence concèdes that there was actionable nég- 
ligence on the part of the défendant. 29 Cyc. 506. 
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[2] Whether in this case the invitation of the brakeman to the de- 
ceased to alight from the train on the side opposite to the station 
after the train had stopped, coupled with the act of the brakeman in 
opening the gâte, trap, and door on that side of the train and then, 
while the train was still in motion, leaving the platform to announce 
the station in the smoking car, constituted négligence on the part of 
the brakeman, and whether that négligence was attributable to the 
défendant, are not questions to be now determined. It is assumed, 
without so deciding, that the act of the brakeman was such négligence. 
The question hère is, Did the deceased fail to use ordinary care in his 
movements in going down on the steps of the car while the train was 
in motion, and thus become chargeable with contributor)^ négligence? 
The train was a vestibule train. On the outside it was dark. The 
deceased was unfamiliar with the locality. He was a strong, healthy 
man, in the possession of ail his faculties, and knew that he was 
about to alight on the side of the train where there was no station 
and no platform, and that it was dangerous to go down on the steps 
of a vestibule train while the train was in motion. Moreover, the 
permission of the brakeman was not that he should go down on the 
steps of the car while the train was in motion, but that he should alight 
from the train on that side after the train had stopped. In going down 
on the steps of the car while the train was in motion, the deceased, not 
only assumed the risk of the situation, but he failed to use the care of 
an ordinarily prudent person. And then followed what we think was 
the fatal mistake of the deceased, growing out of a manifest lack of 
ordinary care in his movements. He carried a grip in his left hand. 
With his right hand he took hold of the handhold on the right-hand 
side of the steps, which on that side of the train was a hold in the op- 
posite direction to the forward movement of the train. This was an 
exceedingly insecure and dangerous hold while the train was in motion, 
and unquestionably resulted in his fall from the train. When he fell, 
his back was toward the engine, showing that he had fallen backward. 
Had the unfortunate man carried his grip in his right hand and had 
taken hold of the handhold of the car with his left hand, facing for- 
ward (which, in the exercise of ordinary care, he should bave done), he 
could hâve held himself securely on the steps with the motion of the 
train until it stopped, and the accident would hâve been avoided. Thèse 
facts are not in dispute, nor are the inferences of fact to be drawn 
therefrom in substantial controversy. They are facts from which ail 
reasonable men must draw the same conclusion. Grand Trunk Rail- 
way v. Ives, 144 U. S. 408, 417, 12 Sup. Ct. 679, 36 L. Ed. 485. 

In the case of Secor v. Toledo, Peoria & Warsaw R. Co., in the 
United States Circuit Court of Illinois, 10 Fed. 15, the question was 
whether a passenger who was injured in attempting to alight from a 
train while it was in motion was guilty of contributory négligence 
as a matter of law. The question arose in proceedings under a 
railroad receivership. The injured passenger presented a pétition 
to the court, asking for compensation for the injury, to be paid by the 
receiver under the order of the court. Whether it was a claim to be 
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paid by the receiver was purely a question of law. The court states 
the facts as follows: 

"Whlle the train was still In motion the petitioner went out upon the rear 
end of the forward car of the train and was standing on the lower step, 
the train havîng apparently almost ceased to move; and, while he was in 
the act of stepping from the car to the platform of the station, the car was 
moved forward with a Jerk, in conséquence of whieh the petitioner was sud- 
denly thrown with violence upon the platform of the station and Injured." 

Thèse facts, particularly the jerk of the train throwing the petitioner 
upon the platform, presented a much stronger case in favor of the 
petitioner than is presented in favor of the plaintiffs in this case. 
Judge Drummond, in passing upon this pétition, said : 

"We think it must be stated, as a sound proposition in law, that wherever 
passengers undertake to leave a train under such clrcumstances as thèse, 
before it bas actually stopped, they take the risk upon themselves. If they 
choose to act In accordance with the promptings caused by their own im- 
patience, and to leave the train before It can be done with safety, the risk la 
theirs. In this case, in addition to the statement that has been made of the 
actual condition of the petitioner at the time, there Is reason to believe that 
hls attention was withdrawn from what he was about to do by conversation 
with another person, who was then or had just been talking to him." 

The gênerai rule is that an adult passenger who knowingly and 
unnecessarily attempts to alight from a railroad train while it is in 
motion is chargeable with contributory négligence as a matter of law. 
Hoylman v. Kanawha & Michigan Railroad Co., 65 W. Va. 264, 64 S. 
E. 536, 22 L. R. A. (N. S.) 741, 17 Ann. Cas. 1149, and cases cited 
in note. 

We think the facts in the présent case show conclusively as a mat- 
ter of law that the deceased was chargeable with contributory négli- 
gence, and that the trial court was right in granting a nonsuit. 

Judgment of the lower court affirmed. 



UNION PAC. R. CO. V. CAMPBELL et aL 
(Circuit Court of Appeals, Elghth Circuit. October 13, 191C.) 

No. 4529. 

Watebs and Water Courses <S=»118 — Embankments — Surface Waters. 

Defendant's predecessor constructed a solld embankme' over marshy 
ground, which embankment was maintained for over eight yeai's before 
défendant purchased the right of way at foreclosure sale. ïhe embank- 
ment sometimes in cases of high water impounded water on adjoining 
land, though there were no well-deflned water courses. Tiiereafter plaiii- 
tlfC purchased adjoining land, and neither plaintiff nor hls lessee requested 
défendant to remove the embankment or provide outlets. Held, that de- 
fendant was not liable for injuries to the crops of plaintiff and hls lessee 
by reason of the impoundlng of waters. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
|§ 12a-130; Dec. Dig. <S=»118.} 

In Error to the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

w ■ ' • — ' — __— _^_— ^^ ■ ■ ' - I - ■ I ... ■ 
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Action by James W. Campbell and J. N. Counter against the Union 
Pacific Railroad Company. There was a judgment for plaintiffs, and 
défendant brings error. Reversed, with directions to grant new trial. 

This action was instltuted on July 2, 1914, to recover damages allege<l to 
hâve been sustained by the défendants In error, who will be referred to herein 
as the plaintiffs, against the plaintif!: in error, who will be referred to as the 
défendant. The complaint contains two counts, each of them being based 
upon the alleged négligence of the défendant for "negligently, wrongfnlly, and 
tortiously maintaining a solid earth embankment forming an impervious dam, 
and thereby causing the overflow waters to be Impounded on the land of the 
plaintiffs, and whieh could only escape therefrom by evaporation and seepage." 
The plaintiff Counter is the owner of the land alleged to hâve been damaged. 
It is triangular in shape, bounded on the north side by the embankment, whieh 
it is charged was constructed and maintained by the défendant ; that the 
land is situated in the bottoms of the South Flatte river, but at a sufficient 
level above the ordinary water line of the river to be free from overflow, ex- 
cept in finies of high water, by flowage from the river for short periods down 
a natural drain or water course whieh transverses said land from southeast 
to northwest and continues in a gênerai northerly direction from the north 
side thereof, rejoining the river. It is charged that the said défendant has 
negligently, wrongfuliy, and tortiously fdled up and conipletely blocked the 
said water course on the north side of said land by the aforesaid embankment; 
that, but for this embankment, the water course would hâve carried off, with- 
out Injury to the land or crops, ail water coming thereon during the years 
complalned of ; that, from a point near the northeast corner of plaintiffs land, 
the Une of defendant's railroad in its westerly course crosses the South Platte 
river by a bridge constructed, ovvned, and maintained by the défendant ; that 
the said bridge is, and was at ail finies mentioned in the complaint, construct- 
ed and maintained negligently, wrongfuliy, and tortiously in this ; That the 
space between the piles of the bridge was so narrow that, besides in theni- 
selves hindering the rapidity of the flow of the river, they hinder, limit, and 
check the passage of trees, boards, and planks ; also that débris flowing down 
the said river is caught and held by and between the said piles, forming an 
artiflcial obstruction, and causing the waters of the stream to back up and 
reach a much higher level than they would otherwise reach in times of high 
water ; that the défendant, during many years prior to the accrual of the caus- 
es of action alleged, negligently, wrongfuliy, and tortiously allowed débris 
washed down by said river to lodge and accumulate against said piles for a 
long period of tinie, causing the formation of artiflcial obstructions, and rais- 
ing the level of said river, at the times alleged, to a nmch higher point than 
it would otherwise hâve reached; that by reasoii of thèse négligent, wrongful, 
and tortious acts of the défendant, the waters of the river were dammed back 
and caused to reach a nuich higher level than otherwise they would hâve 
reached, and caused tlie overflow upon the land set out in the two counts of 
this action ; that the «lefendant wrongfuliy, negligently, and tortiously had 
constructed and maintained along the south side of the said embankment a 
deep excavation or eut. exteiuliiig through the west bank of the river and 
leaving an open passageway through said bank, through whieh waters from 
the said river entered and overflowed the said land. The plaintlfiC Campbell 
was a tenant of this land for the years eoniplained of, the crops raised on said 
land being the joint property of the plaintiffs during the years 1912 and 1914. 
The flrst count is for damages alleged to bave been sustained by the plaintiffs 
by reason of the destruction of the croi>s on said land in July, 1912, on account 
of the négligent construction and maintenance of the embankment and ex- 
cavation hereinbefore mentioned ; the waters of the said river being backed 
up, overflowing the land and destroying the crops. The damages claimed 
for that year are .$1,984. The second cause of action is for like damages 
sustained in 1914, causing, it is claimed, a damage of .$0,900. 

The answer dénies that the défendant had constructed or negligently main- 
tained a solid earth eiiihankment, or an excavation, as charged in the com- 
plaint, and also dénies the alleged damages. It charges tliat the plaintiffs 
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themselves were guilty of négligence and lack of ordinary care and caution 
in the protection of the crops planted, and that .sald négligence eaused and 
directly contributed to ttie happening of the loss complalned of. For a further 
défense It is claimed that the damages to the crops complalned of were due 
to the scardty of water in the natural streams and water courses, uses of 
appropriations by prior appropriators of water thereln, limited natural précipi- 
tation, aridity of the soil and cllmate, nonproductivity of the soll, and destruc- 
tion by insects. For a further défense it is alleged that the embankment 
described in the complalnt was constructed prior to the year 1S80 by the 
predecessor in title to the défendant, and ever sinee has been maintained in 
Its original condition, and was at ail times proper and necessary, and was used 
in connection with the opération of a railroad thereon ; that by reason thereof 
the défendant aequlred a vested right to maintaln sald embankment; that 
during the year 1898 the défendant acqnired title to sald embankment and 
rlght of way by purchase at a foreclosure sale held pursuant to a decree of 
court; that the plalntlffi Counter became the owner of the land during the 
month of January, 1908, and his coplalntlff, Campbell, aequlred a leasehold In- 
terest in it thereafter, both with fuU knowledge of the existence of sald em- 
bankment, thereby assumlng the risk of damages arislng therefrom ; that the 
damages, if any, were eaused by an act of Providence and unavoidable acci- 
dent, to wlt, an unusual and extraordinary flood, which could not bave been 
reasonably anticipated and guarded agalnst; and that no request had ever 
been made of défendant to provide outlets. 

There was a trial to a jury, who returned a verdict In favor of the plaintififs 
upon the flrst cause of action, assessing the damages at the sum of $1,200. 
On the second count, for the injuries sitstalned in the year 1914, the jury 
found the issues in favor of the défendant. To review the verdict in favor of 
the plaintlffs on the flrst count a writ of error was granted. 

Ralph G. Miller, of Denver, Colo. (Hughes & Dorsey and John Q. 
Dier, ail of Denver, Colo., on the brief), for plaintifï in error. 
W. C. Hood, Jr., of Brighton, Colo., for défendants in error. 

Before SANBORN and CARI^AND, Circuit Judges, and TRIEB- 
ER, District Judge. 

TRIEBER, District Judge (after stating the facts as above). There 
are 40 assignments of error, most of them mère répétitions. At the 
close of ail the évidence the défendant asked for a peremptory instruc- 
tion on both counts, which was denied by the court, properly excepted 
to, and assigned as one of the errors committed by the court. This is 
the only assignment of error which we deem necessary to détermine. 

[1] The undisputed facts established by the évidence are that be- 
tween 1872 and 1875 the Boulder Valley Railway Company built a 
trestle across the place where the embankment is now. The ground 
was low and marshy, and the trestle was built because less expensive 
than to hâve built a solid embankment at that time; that not later 
than 1890 the Boulder Valley Railway Company, who was still the 
owner of the railroad, filled this trestle, removed the bridge, and 
made a solid embankment, which embankment has been maintained 
ever since without any change, either by the Boulder Valley Railway 
Company or the défendant. In 1898 the défendant became the owner 
of the Boulder Valley Railway Company, by purchase at a foreclosure 
sale made by order of the court, and has ever since been the owner 
thereof; that the excavation mentioned in the complaint, along the 
south side of said embankment, was also made at the time the filling 
was donc. The land of the plaintifï is low, and long before the plain- 
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tiff Counter purchased it and the défendant became the owner of the 
railway, this land had been overflowed when there were extraordi- 
nary heavy rains, such as those in 1912 and 1914. No request to pro- 
vide outlets for the water was ever made by the plaintiffs. There 
was no bridge or trestle at that place since 1890, after the filling had 
been done. 

There was no substantial évidence that there ever had been a wa- 
ter course to carry oflf the water from this tract; there were several 
dépressions on the land, but no definite course that could be traced. 
Upon thèse facts we are of the opinion that there is no liability on the 
part of the défendant, and that the court should hâve directed a ver- 
dict in favor of the défendant, as requested. 

The défendant did not construct this embankment ; it had been there 
for at least eight years before it purchased the Boulder Valley Railway. 
It has done nothing since its purchase which could in any wise add 
to the injury of plaintiffs' land. When the plaintifî Counter purchased 
the land, and his coplaintifï, Campbell, rented it, they knew that the 
embankment was there, that it was a permanent structure, and would 
prevent any flood waters from running ofï their lands toward the 
north, and nô doubt that fact was taken into considération in deter- 
mining its value. No request was ever made to the défendant to 
remove it, or provide outlets. Upon thèse facts the défendant is clearly 
not liable. Cases directly in point are Philadelphia, etc., R. R. Co. v. 
Smith, 64 Fed. 679, 12 C. C. A. 384, 27 L. R. A. 131; Central Trust 
Co. of New York v. Wabash, etc., Ry. Co. (C. C.) 57 Fed. 441 ; Plum- 
er V. Harper, 3 N. H. 88, 14 Am. Dec. 333 ; Noyés v. Stillman, 24 
Conn. 15; Conhocton Road v. R. R. Co., 51 N. Y. 573, 10 Am. Rep. 
646; Ahern v. Steele, 115 N. Y. 203, 22 N. E. 193, 5 L. R. A. 449, 12 
Am. vSt. Rep. 778; McDonough v. Gilman, 3 Allen (Mass.) 264, 80 Am. 
Dec. 72 ; Nichols v. City of Boston, 98 Mass. 39, 93 Am. Dec. 132 ; 
Castle V. Smith, 4 Cal. Unrep. Cas. 561, 36 Pac. 859 ; Pierson v. Glean, 
14 N. J. Law, 36, 25 Am. Dec. 497 ; Beavers v. Trimmer, 25 N. J. Law, 
97; Board of Directors v. Barton, 92 Ark. 406, 123 S. W. 382, 25 L. 
R. A. (N. S.) 645, 135 Am. St. Rep. 191. As stated by Judge Dallas in 
Philadelphia, etc., R. R. Co. v. Smith: 

"A grantee should not, of course, be held responslble for the création of an 
injurions structure by his grantor, and, if not notified of objection, he may be 
Ignorant of its harmful nature, or may legitimately présume that it is volun- 
tarlly submitted to ; and therefore a plaintiff ought not to be permitted to re- 
cover damages for injury aJleged to hâve been done to him by the maintenance 
of a pre-existing condition during a perlod when, with fuH knowledge of his 
hurt, he had made no complaint of it, nor requested the removal of its cause." 

For refusing to direct a verdict in favor of the défendant, the cause 
is reversed, with directions to grant a new trial. 
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EWERT V. JONES. 
(Circuit Court of Appeals, Elghth Circuit. September 4, 1916.) 

No. 4539, 

TarsTs <S=»72 — Kesultino Tkust — Establishment — Statute of Frauds. 

Though an oral agreement to procure a mlning lease for a term of 10 
years and to convey it to another was unenforceable under the statute 
of frauds (Rev. Laws OkL 1910, §§ 941 and 1143, respectively), declarlng 
that an agreement for leasing for a longer period tlian one year Is in- 
valid unless tliere be some written mémorandum subscribed by tlie party 
to be charged or hiis agent, and that no conveyance otlier tban a lease for 
a period not exceeding one year shall be valid unless reduced to wrlting 
and subscribed by the party to be charged, a resulting trust arose under 
St. 1890, § 4187, now Rev. Laws 1910, § 6660, declarlng that, when a trans- 
fer of real property is made to one person and the considération therefor 
paid by another, a trust is presumed to resuit where défendant, under an 
oral agreement to obtaln a minlng lease for 10 years and to assign it to 
plaintiff, obtalned the lease for which plalntiff pald the considération aa 
well as a small sum for defendant's services. 

[Ed. Note.— For other cases, see Trusts, Cent Dlg. §§ 102, 103; Dec. 
Dig. ®=372.] 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit by Paul A. Ewert against A. L. Jones. From the decree for 
défendant, plaintiff appeals. Reversed and remanded, with directions. 

Paul A. Ewert, of Joplin, Mo., for appellant. 
A. Scott Thompson, of Miami, 0kl., for appellee. 

Before HOOK and CARLAND, Circuit Judges, and MUNGER, 
District Judge. 

CARLAND, Circuit Judge. This is an appeal from a judgment dis- 
missing the complaint of Ewert upon the facts as stated therein. The 
action was brought for the purpose of having Ewert adjudged to be 
the owner of a mining lease executed January 21, 1911, by Grâce Sacto 
Cooper, and the appellee, Jones, that Jones be adjudged to hold said 
lease as trustée, and that he be directed to transfer and assign the 
same to Ewert. 

The contract between Ewert and Jones upon which Ewert bases 
his cause of action is stated in the complaint substantially as follows : 
During the month of December, 1910, Ewert and Jones entered into 
an oral agreement wherein and whereby for a good and valuable con- 
sidération Jones, acting as the agent of and for Ewert, was to pro- 
cure for him (Ewert) and for his exclusive use and benefit, in the 
name of Jones, a mining lease from said Grâce Sacto Cooper, run- 
ning for a term of ten years from the date of said lease upon certain 
lands situated in Ottawa county, Okl., and described as follows: 

"S. E. % of the S. W. % and the N. W. % of the S. B. % and the W. Va 
of the S. W. % of the S. B. % of section 21, townshlp 29, range 23." 

By the terms of said oral agreement it was expressly understood 
by and between Ewert and Jones that Jones was to procure said min- 

C=>Far otber cases aea aama tapie ft KBY-NUMBER In ail Key-Number*d Dlgests & Indexes 
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ing lease for Ewert as his agent; that the said mining lease was to 
be taken in the name of Jones for Ewert and for his exclusive use 
and benefit ; that Ewert should be the owner of the lease, and Jones 
should hâve no interest therein whatsoever, and would assign the same 
to Ewert at once upon his request. It was further agreed that Ewert 
would pay ail necessary expenaes and.costs of procuring said lease and 
of recording same, together with a reasonable considération for the 
services of Jones in procuring said lease, which said services Jones 
then and there agreed to render for a nominal sum because of the 
friendly relations and business arrangements then existing between 
Ewert and Jones ; that Ewert thereafter prepared a mining lease, and 
gave it to Jones with the request that said Jones should under and 
pursuant to the terms of said oral agreement procure said lease to be 
signed by said Grâce Sacto Cooper ; that on the 21st day of January, 
1911, Jones did under and pursuant to the terms of the said oral agree- 
ment procure from the said Grâce Sacto Cooper the said mining lease 
running for the term of ten years upon the land above described; that 
Jones caused said lease to be filed for record in the office of the regis- 
ter of deeds in and for the county of Ottawa, aforesaid, on January 
30, 1911, and shortly thereafter Jones delivered the same to Ewert, 
who bas ever since had and now has said lease in his possession; that 
at the time of the delivery of the lease to Ewert there was paid to 
Jones by Ewert the sum of $12.50, the cost of procuring and record- 
ing said lease, together with one dollar for services rendered by Jones 
for Ewert as his agent in procuring said lease ; that during the month 
of March, 1911, Jones came to the office of Ewert, and, pursuant to 
the agreement between them, an assignment of the said mining lease 
was there drawn and prepared for the signature of Jones, but the 
same was not then and there executed because no notary public could 
be conveniently found ; that during the month of October, 1913, Ewert 
became aware that Jones was setting up an adverse claim to the lease 
in question and claimed the ownership thereof ; that Ewert then made 
demand upon Jones that he assign said lease as he had agreed to do. 
Jones refused so to do, and has ever since refused to assign said lease 
to Ewert. 

The mining lease executed by Grâce Sacto Cooper to Jones was in 
considération of one dollar, the receipt of which was acknowledged, 
and a sum of money equal to 5 per cent, of the market value at the 
place mined or produced of ail oil, gas, asphaltum, lead, zinc, and ail 
other minerais or substances whatever which might be mined or re- 
moved by said Jones from the land in question. It is claimed by 
Jones that the lease from Grâce Sacto Cooper to him conveyed an in- 
terest in the real estate, and, if there was an oral agreement on his 
part to convey this interest to Ewert, that agreement should hâve been 
in writing, and, not being in writing, the agreement is void. The law 
of Oklahoma makes an agreement for the leasing for a longer period 
than one year or for the sale of real property or an interest therein 
invalid, unless the same or some note or mémorandum thereof be in 
writing and subscribed by the party to be charged or by his agent. 
Sections 941 and 1143, Revised Statutes of Oklahoma 1910. 
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It was contended in the court below, and the same contention is 
made hère, that an oral agreement to procure a conveyance of land 
to oneself, and then to convey to the promisee, is invalid as being with- 
in the statute of frauds and must be in writing. Dunphy v. Ryan, 
116 U. S. 491, 6 Sup. Ct. 486, 29 h. Ed. 703. The trial court sustained 
this view and dismissed the complaint of Ewert because the contract 
between Ewert and Jones was not in writing. Conceding that this 
view of the case was correct, we do not think it foUowed that the com- 
plaint should be dismissed. The equities of the case are ail with 
Ewert, and the relief prayed for should be granted unless the court 
is prohibited by sound principles ■ of law f rom so doing. Ail alléga- 
tions of the complaint well pleaded are admitted by the motion to dis- 
miss, and it appears from the complaint that whatever money Jones 
paid for the lease he paid it for Ewert, and Jones was reimbursed by 
Ewert for the same. The lease is made an exhibit to the complaint, 
and it appears therefrom that Jones did pay at least one dollar for 
the same, and the motion to dismiss admits that $11.50 was paid to 
Jones by Ewert as the cost of procuring and recording the lease. If 
the agreement between Ewert and Jones that Jones should assign the 
lease to Ewert is void by reason of the statute of frauds of Oklahoma, 
then the case must be considered as if there was no such contract, and 
we proceed to consider what the rights of the parties would be in 
the absence of contract. 

If the cash considération for the lease was paid by Jones for Ewert, 
then Jones would hold the lease in trust for the use and benefit of 
Ewert. The statute of uses and trusts of Oklahoma provides as fol- 
lows : 

"Trust Presumed, When. — When a transfer of real property is made to 
one person, and the considération tlierefor is paid by or for anotlier, a trust 
is presumed to resuit in favor of the person by or for whom such payment 
is made." Section 4187, now Eev. Laws 1910, § 6660. 

We think under this statute Jones holds the lease in controversy 
in trust for Ewert, and that he (Ewert) is entitled to be declared the 
owner thereof, and to hâve an assignment of the same by Jones. If 
it was not for the statute of frauds the delivery of the lease by Jones 
to Ewert under the circumstances detailed in the complaint would no 
doubt constitute an équitable assignment thereof. It appears also that 
Ewert has renewed the lease for the years 1912, 1913, and 1914 and 
paid the rent and penalty money accruing under the lease. 

The decree below should be reversed, and the case remanded, with 
instructions to the trial court to overrule the motion to dismiss and al- 
low the appellee to answer the complaint if he shall be so advised, 
and otherwise proceed in the case as equity and justice may require. 
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ALASKA S. S. CO. V. GILBERT. 

(Circuit Court of Appeals, Nlnth Circuit. October 23, 1916.) 

No. 2829. 

1. Seambn <S=3l2, 13 — DiscHAKGE— Wbongb-ui, Disoiiarge. 

A seaman employed as a watcliman on a vessel liad been eniployed on a 
previous voyage, wiien his hours were from 6 p. m. to 6 a. m. Tlie ship- 
plng articles did net specify tiie liours, iior dld tbe rules of the sailors' 
union of which he was a member. ïlie mate of the vessel denianded 
that the seaman begin his watch at 5 p. m., and the seaman refused un- 
less given overtime, but proceeded to enter upon the discharge of his 
duties. He was dischurged when the vessel reac-bed a port of call, belng 
paid the amount of wages earned up to that time. Held, that the dis- 
charge was improper under the clrcumstances, and the seaman was en- 
tltled to recover the cost of his passage to the home port, and of mainte- 
nance awaiting passage. 

fEd. Note.— For other cases, see Seamen, Cent. Dig. |§ 45-51, 30; Dec. 
Dig. <©=»12, 13.] 

2. Admibalty ®=124 — Proceedings— Costs. 

While Rev. St. § 824 (Comp. St. 1913, § 1378), allowing proetor's fées for 
dépositions tal^en, limits the fee to cases where the déposition is admitted 
In évidence, costs for transcribing dépositions of witnesses, one of whom 
was the libelant, taken in good faith, but which were not used, because 
of the Personal présence of witnesses, niay be allowed. 

[Ed. Note.— For otber cases, see Admiralty, Cent. Dig. §§ 836-857 ; Dec. 
Dig. <@=»124.] 

Appeal from District Court of the United States for the Northern 
Division of the Western District of Washington; Jeremiah Neterer, 
Judge. 

Libel by Arthur J. Gilbert against the steamship Seward, which 
was claimed by the Alaska Steamship Company as owner. From a 
decree for libelant, the owner and claimant appeals. Affirmed. 

W. H. Bogie, Carroll B. Graves, F. T. Merritt, Lawrence Bogie, 
and Eugène C. Luccock, ail of Seattle, Wash., for appellant. 
Eimon I*. Wienir, of Seattle, Wash., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. [1] As the opinion of the District Court 
clearly states the facts of this case, we affirm the décision of Judge 
Neterer on the merits, and append his opinion. 

[2] The appellant has also presented a question of costs. It ap- 
pears that the testimony of the libelant, Gilbert, and of one Bering, 
a witness on his behalf, was taken by déposition before trial by 
stipulation of proctors. When the trial came on, the déposition of 
the libelant was not used, as he was produced and examined in open 
court. In making up the costs bill, a proetor's fee for taking the 

€=>For otber cases see same topic & KEY-NUMBER tn ail Key-Numbered Digests & Indexes 
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déposition of the witness Bering and the cost of the transcript of 
ail tlie dépositions, including tiie déposition of libelant, was included. 
The claimant excepted to thèse items, and the exception was allowed 
as to the item for the transcript, but the clerk disallowed cost of the 
transcript of dépositions of Gilbert and Bering. The District Court 
allowed costs for transcript of ail the dépositions on the ground 
that they were taken in good faith, even if the necessity for their 
use had disappeared. The claimant objects to the allowance of cost? 
for the transcript of libelant's own déposition, upon the ground 
that libelant was produced in open court and his déposition was not 
used. 

There is a distinction between costs allowed as fées of proctors 
and those allowed for transcribing évidence. In respect to déposi- 
tions in the admiralty court, no proctor's fee is recoverable in a 
cause unless the déposition taken is admitted in évidence. Section 
824 of the Revised Statutes (Comp. St. 1913, § 1378) allows proc- 
tors' fées on dépositions only whcn the déposition has been admitted 
in évidence. Barnardin v. Northall et al. (C. C.) 83 P'ed. 241 ; The 
Persiana (D. C.) 158 Fed. 912; United States v. Venable Construc- 
tion Co. (C. C.) 158 Fed. 833. Eut the allowance of disbursements 
for transcribing a déposition pertains directly to testimony intended 
to be used in the case, and when the déposition has been taken in 
good faith and under apparent necessity therefor, the fee for tran- 
scribing it so that it can be used may be allowed in the discrétion of 
the court, eA^en though the witness himself is produced and for this 
reason the déposition is not used. Nead v. Millersburg Home Water 
Co. (C. C.) 79 Fed. 129; G., C. & S. F. R. Co. v. Evansich, 61 
Tex. 3; The Oregon, 133 Fed. 609, 68 C. C. A. 603. 

Finding no substantial reason for disaffirmance of the discrétion 
exercised by the District Court, the order taxing costs is sustained. 

Affirmed. 

Opinion of Neterer, District Judge. 

"Libelant was employed as night watchman on board the steamshlp Seward, 
Septeniber 25, 1915. No liours of eiupioymeut were specified in tUe sliipping 
articles. On a previous trip on the same vessel his hours were froni 6 p. m. 
to 6 a. m. He understood the same hours applied upon the trip in issue, and 
he was on duty from 6 p. m. to 6 a. m., from the tiiue the vessel left the port 
of Seattle until the controversy arose some days later. On October 3d, while 
preparlDg to 'turn to' his watch at 5:45 p. m., the flrst mate asked hlm. 
'Why aren't you on watch?' I-ibelant replied, 'It isn't 6 o'clock yet;' to 
which the mate replied that it didn't make auy différence, he was supposed 
to be on watch at 5 o'clock, to which libelant replied, in substance, that it 
would mean an hour overtime for hlm. There was some further conversa- 
tion between libelant and the mate, in which the mate asked libelant 
whether he would not work unless glven overtime, and libelant said he would 
not or words to that effect, but proceeded t» enter upon the discharge of 
his'duties He was discharged and taken from the vessel on its arrivai at 
Juneau Alaska, the foUowing day. The mate tendered to libelant the amount 
of wages earned to the time of discharge, which the libelant refused. 
Libelant remalned at Juneau, Alaska for the period of 10 days before s6- 
curing return passage to Seattle. His fare from Juneau to Seattle was 
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$16. He has brought tMs action to recover the wages for the trip, ex- 
penses necessarily incurred to retum to Seattle, and $500 damages. 

"No hours of employment were mentloued in the shipping articles. The 
agreement between ttiH Puget Sound Shipping Association, of which claim- 
ant is a member, and the Sailors' Union of the Pacific, of which libelant is a 
member, provides that the hours of regular seamen shall be from 7 o'cloŒ a, 
m. to 5 o'clock p. m., with one hour ofl: for lunch, and further pro vides that 
the work outside of thèse hours, 'except such work as is necessary for the im- 
médiate safety of the vessel or passengers, cargo and crew,' shall be paid 
for as overtlme. The agreement further provides that quartermasters, 
stationmen, and watchmen, when working, shall perform their regular dunes 
without charge for overtlme, and provides the hours of such employment to 
be from 7 a. m. to 5 p. m. Thèse hours manifestly do not apply to night vpatch- 
men. Section 13 of this agreement provides: 'Members of the sailors' union 
shall use their best judgment at ail times, and if la doubt as to what shall 
be charged as overtime, shall do the work required of them, and then refer 
the case to the union for adjustment.' The conduct of the libelant in this 
case does not indicate that the language employed expressed his real in- 
tention, except as a claim under section 13, supra, as he immediately 'turned 
to' his work and remained aboard the shlp until his discharge, at ail times 
manifesting his willlngness to do his duty. The fact that no definite hours 
were preseribed for him by the shipping articles, or by the agreement between 
the Puget Sound Shipping Association and the Sailors' Union of the Pacific, 
and the hours of 6 to 6 havlng been given him on a prier voyage, and he 
having continued under the same hours upon this voyage, and the flrst in- 
timation he had that the hours should be changed was at the time of this con- 
versation, would indicate suggestion for extra time, as it would add an hour 
to the time previously required of him. There is no showing of disqualifica- 
tion or unfltness for service, nor mutinous or rebelllous or contumacious con- 
duct. Under the circumstances, the mate should hâve dealt with the libelant 
in a more indulgent spirit. Libelant should not hâve used the expression to 
his superlor officer which he did, and yet there was nothing disrespectful In 
the words used, or any suggestion of disrespect or insubordination, even 
though there was a suggestion of liability for overtlme, and the mate would 
not, under the circumstances, hâve the right to discharge him. I think the 
libelant should recover his wages for the trip, the $16 fare expended, and $35 
to reimburse him for the outlay which was occasioned at Juneau, Alaska. 

"A decree may be prepared." 



GRAHAM et al. v. O'FERRAL et al. 

(Circuit Court of Appeals, Flrst Circuit. October 19, 1Ô16.) 

No. 1149. 

1. Courts i®^405(14) — Appeal from Porto Rico Court— Time foe PKBFECTiNa 
— Statutes. 

As Judiclal Code (Act March ."î, 1911, c. 231) § 244, 36 Stat. 1157 (Comp. 
St. 1913, § 1221), and Act Jan. 2S, 1915, c. 22, 38 Stat. 803, attaching Porto 
Rico to the First circuit, makes no provisi(m In terms flxing the time for 
taking appeals or suing ont writs of error for cases from the Porto Rico 
Suprême Court which niay be reviewed by the Circuit Court of Appeals, 
the time for perfecting an appeal is left to be determined by the rule of 
the Circuit Court of Appeals, and so an appeal will not be dismissed for 
two years' delay, where no rule requiring an earlier perfection was In 
force. 

[Ed. Note.— For other cases, see Courts, Dec. DIg. <e=>405(14).] 

^=5>Kar other cases eee same tOBic & KEiY-NUMBER In ail Kejr-Numbered Digests & Indezw 
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2. Courts <S=>405(14, 16) — Pebfectioîî of Appeai^Laches. 

On appeal to the Circuit Court of Appeals, that tribunal may relieve 
an appellent from the effect of hls lâches in omitting to give security for 
costs, or to seasonably furnlsh a transcrlpt of the record. 

[Ed. Note. — For other cases, see Courts, Deô. Dlg. <@=»405(14, 16).] 

3. Appeal and Ekbok <@=801(4) — Motion to Dismiss — Mattebs to be Con- 

SIDEBED. 

As a question of defect of parties is one requlring an opeuing up of the 
record, that matter will not be considered on motion to dlsniiss the appeal, 
where the error may probably be met by amendment, but wUl be postponed 
until hearing on the merits. 

[Ed. Note. — For other cases, see Appeal ànd Error, Cent. Dig. §§ 3102, 
3163; Dec. Dlg. ®=801(4).] 

Appeal from the Suprême Court of Porto Rico. 

Action by Andres B. Crosas Graham and others against Andres 
Crosas O'Ferral and others. From a judgment for défendants, plain- 
tiffs appeal. On motion to dismiss. Motion denied. 

S. Mallet-Prevost and Hugo Kohlmann, both of New York City, for 
appellants. 

Frédéric R. Coudert and Howard Thayer Kingsbury, both of New 
York City, for appellees. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. The motion to dismiss this case was 
denied after argument on March 1, 1916, stating that a formai opinion 
will be iiled later. It has never bèen filed, but it follows herewith : 

[ 1 ] The matter we hâve to consider is a motion by the appellees to 
disraiss this appeal, on the ground that it was not seasonably taken 
and perfeeted. 

In connection with the statutes attaching Porto Rico to the First 
circuit (section 244 of the Judicial Code, Act of March 3, 1911, 36 Stat. 
at Large, § 244, pp. 1087, 1157, and 1158, and the Act of January 
28, 1915, c. 22, 38 Stat. at Large, pp. 803 and 804), no provision was 
made in terms fixing the time for taking appeals to this court or suing 
out writs of error from this court for the cases from the Suprême 
Court of Porto Rico which might reach this court. It was, in fact, a 
casus omissus. This pétition for dismissal related to a decree in the 
Suprême Court of Porto Rico which was entered on March 5, 1913, 
while the appeal was not allowed until March 4, 1915, and was not 
perfeeted by giving security until June 21, 1915. It assumes that the 
time limit for taking out writs from this court is two years. The time 
limit for taking out writs from the Suprême Court, or appeals thereto, 
according to section 124, p. 1008, of the Revised Statutes, is two years, 
and the statutes are thought to transfer that period of two years to 
appellate proceedings in the Court of Appeals in the First Circuit, 
without using any statutory language literally to that effect. 

With référence to writs of certiorari to the Suprême Court in ac- 
cordance with the original act establishing the Court of Appeals, there 
was a like deficiency in not naming the time in which writs of certiorari 

$s»For otber csaes see same toplc & KEY-NUMBSR in ail Key-Numbered DIgests & Indexes 
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may be applied for. This might be made good according to the dé- 
cision of the Suprême Court in The Conqueror, 166 U. S. 110, 114, 
17 Sup. Ct. 510, 41 L. Ed. 937, decided March 8, 1897; but the matter 
of applying for writs of certiorari was there shown not to be settled by 
strict law, but to be determined by the discrétion of the court under 
certain limitations, so that The Conqueror was not a précèdent for 
this case, which is governed by strict law so far as the statutes are 
concemed, in which no provision has been made by express statute as 
to this particular. Consequently The Conqueror is no précèdent for this 
case. It must, therefore, be assumed to be regarded by Congress 
as involving the matters of mère régulation by rule or order, and thus 
left to the courts to be properly moulded as circumstances might re- 
quire. 

We are not informed, and we are assumed not to be informed, 
what injustice or harshness might be involved in a déclaration which 
would eut ofï présent or future appellees in any abrupt manner. There- 
fore, we are this day entering a rule in référence to such appeals which 
we assume will do no injustice to any one; and this line of reasoning 
and method of proceeding, of course, require us to refuse to dismiss 
this appeal for any delay in completing it. 

[2] With référence to matters not jurisdictional, referred to in this 
pétition to dismiss, see Freeman v. United States, 227 Fed. 732, 142 
C. C. A. 256, and Cardona v. Quinones, 240 U. S. 83, 36 Sup. Ct. 346, 
60 Iv. Ed. 538, to the efifect that we need not now specifically notice 
them. In order to plainly secure uniformity, we make the new rule 
broad. Various complaints are made with référence to the omission 
to give security for costs, or to seasonably furnish a transcript of the 
record, or seasonably to perform some other matters which are not 
of a jurisdictional type; but this court can relieve from ail lâches in 
référence thereto on proper application therefor, and none of them 
forms a proper basis for a pétition to dismiss. 

[3] Also objection is made by the appellees for alleged defect in 
parties; but, as this requires the opening up of the record, it can be 
better disposed of when the record is opened up than now, and can 
be probably met by amendment if required ; so it is postponed for the 
présent. 

Circuit Court of Appeals, 

October Term, 1916. 

Additional Rule 37, Adopted October 19, 1916. 

Appeals and writs of error from and to the District Court of the 
United States for the District of Porto Rico, and from the Suprême 
Court of the District of Porto Rico whenever by law they can be taken, 
shall be taken within six calendar months from the time when the 
right to such an appeal or writ of error accrues, and not afterwards, 
by filing a claim for the appeal in the registry of the court appealed 
from, or by suing out a writ of error from the Court of Appeals, or 
from the court or judge in Porto Rico, as the case may be. 
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EELLIOKA COAL & COKE CORP. v. BROCK. 

(Circuit Court of Appeals, Sixtli Circuit. November 10, 1916.) 

No. 2833. 

Deeds ©=211(1, 8) — Fbatjd — Fokgery — Evidence. 

In a suit to set aside a deed on the ground tliat It was a forgery, or 
was obtalned tlirougli gross fraud, the grantor belng illiterate, évidence 
held to warrant a. decree for the grantor. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 637-640, 642, 644, 
645, 647 ; Dec. Dig. <S=>211(1, 3).] 

Appeal from the District Court of the United States for the Eastern 
District of Kentucky ; Andrew M. J. Cochran, Judge. 

Bill by Z. B. Brock against the Kellioka Coal & Coke Corporation. 
From a decree for plaintiff, défendant appeals. Affirmed. 

J. H. Jefïries, of Pineville, Ky., and J. W. Chalkley, of Big Stone 
Gap, Va., for appellant. 
W. Ivow, of Pineville, Ky., for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SESSIONS, District Judge. 

SESSIONS, District Judge. Questions of fact only are presented 
by this appeal. Appellee (plaintiff) filed his bill in the court below, 
seeking to hâve set aside and canceled a deed purporting to hâve been 
signed by him (by his mark) and to convey to appellant (défendant) 
several parcels of land situate in Harlan county, Ky., for a cash consid- 
ération of $6,(X)0. Plaintiff allèges in substance that he did not receive 
such sum of money and never knowingly executed the deed, and that 
it is either a forgery or that a criminal fraud was practiced upon him 
in its procurement. 

The testimony is so conflicting as to be irreconcilable, and to discuss 
it in détail would serve no useful purpose. Défendant claims that, on 
January 23, 1911, three of its agents and a fourth person called upon 
plaintiiï at his house upon one of the parcels of land, and that, then 
and there, in their présence, the deed was executed and acknowledged 
by plaintiff, and the money paid to him by one of their number. Plain- 
tiff claims that, upon the sanie date, in the yard and near the house of 
a neighbor, and in sight of such neighbor and his wife, and at the re- 
quest of one and in the présence of another of the same agents of de- 
fendant, he executed what he supposed to be an oil lease of his lands 
in considération of the sum of $50, which was then paid to him by 
such agent. The testimony shows conclusively that both of thèse trans- 
actions did not occur. If the deed was given, the oil lease was not; 
and, conversely, if the oil lease was given the deed was not. The prob- 
lem which confronted the trial court, and which confronts this court, 
is to détermine which of thèse two stories is true. One or the other is 
untrue. It is conceded that défendant sent the sum of $6,000 to one of 
its agents to be paid to plaintiff for the deed. If the money was not 

<S;=3For otùer cases see same topic & KEY-NUMJUER in ail Key-Numbered JDigests & Indexes 
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paid to plaintiff, one or more of defendant's agents must hâve taken 
it, and hâve been guilty of a gross fraud against both parties. On the 
other hand, if plaintiff's claim is without foundation of truth, the com- 
menrement and prosecution of this suit, with full knowledge that his 
testimony would stand alone against the testimony of four other per- 
sons, constituted such an improbable and daring disregard of consé- 
quences by an iUiterate, but fairly intelligent, old man 90 years of 
âge, as to be almost incredible. 

A careful and painstaking examination of this voluminous record 
convinces us that plaintiff has established his right to the relief which 
he seeks by the measure of proof which the law requires in such cases. 
His testimony is, in the main, straightforward and convincing. His 
statement that the only written instrument signed by him was a lease, 
and was executed in a neighbor's yard, and not in his own house, and in 
the présence of but two, instead of four, of defendant's agents, is di- 
rectly corroborated by the positive testimony of two of his neighbors, 
who, so far as appears, are wholly disinterested, as well as by the 
equally positive testimony of a son and a daughter. His story of the 
transaction is also strengthened by the testimony of several other 
witnesses, some related to him and some not, to the eft'ect that only 
two of the four persons who claim to hâve been présent when the deed 
was executed and the money paid were actually together in that vi- 
cinity at the time, and that the others were then at a place several miles 
distant. Many closely connected circumstances might be mentioned 
which tend to support plaintiff's version of the aft'air. And while the 
évidence is hopelessly contradictory, upon the whole record we are 
led to believe that plaintiff has fairly made out his case. We are for- 
tified in this view by the fact that the trial judge, who heard the case 
upon testimony taken partly in open court and partly by déposition, 
and who had the opportunity to see and observe several of the principal 
witnesses upon both sides, reached the same conclusion. 

The decree of the lower court is affirmed. 



NEL'MAN V. VULCAN MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit. October 3, 191C.) 

Master and Servant ©=234(4) — Injuries to Servant — Contributoey Nég- 
ligence OF Servant. 

Plaintiff, a machiiiist of long expérience, was directed to make a die 
and piinching apiiaratus for insertion in a machine operated by com- 
pressed air. Wlien tlie machine was in oj^eration it was suspended from 
a crâne, but when the repairs were directed to be made it had been 
lowered to the floor and rested on blocks against a pillar. Though not 
directed, plaintiff, after inserting the die and punehing apparatus, turned 
on the air to see whether the machine was in proper working order. The 
movement of the machine caused it to fall and injure plaintiff. HeM that, 
in View of plaintiff's knowledge, he was guilty of contributory négligence, 
and could not recover; the master not having directed him to operate the 
machine and not being liable, either under the common law or the Wis- 

©3^For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
236 F.— 46 
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consin safe place statute (St. Wis. 1915, § 2394 — 48), the machine being 
safe as it stood on the blocks, If not attempted to be operated. 

[Ed. ISfote. — For other cases, see Master and Servant, Cent. Dig. § 708; 
Dec. Dlg. <g=5234(4).] 

In Error to the District Court of the United States for the Eastern 
District of Wisconsin. 

Action by Théodore Neuman against the Vulcan Manufacturing 
Company, a corporation. There was judgment for défendant, and 
plaintiff brings error. Affirmed. 

William L. Tibbs and H. B. Walmsley, both of Milwaukee, Wis., for 
plaintiff in error. 

Charles B. Quarles, of Milwaukee, Wis., for défendant in error. 

Before KOHLSAAT, MACK and ALSCHULER, Circuit Judges. 

MACK, Circuit Judge. Writ of error to reverse a judgment for de- 
fendant rendered on a directed verdict. Plaintiff was in defendant's 
employ as a machinist. His duties consisted in making repairs and al- 
térations on machinery used about the plant. 

On the day of the accident, plaintiff was directed by the superin- 
tendent to make a die and punching apparatus which was to be inserted 
in the open end of a large horseshoe-shaped machine to replace a riv- 
eting apparatus. The method of operating this machine for punching 
or riveting purposes was to suspend it from a crâne attached to the 
upper side by which it would be moved to some place convenient for 
operating it. Compressed air would be then applied through a tube 
connected with a cylinder in horizontal position attached to the lower 
side. This operated a piston at the other end of which was a toggle 
joint connected with the moving part of the die or riveting apparatus, 
whichever happened to be inserted in the machine for the time being. 
When the machine was not in use, it was lowered to the floor and 
rested on blocks against a pillar. 

Plaintiff had never been engaged in operating the machine, but on 
completion of the die and punching apparatus he fitted it to the ma- 
chine and, without being specifically directed thereto, prepared to ascer- 
tain whether it was in proper working condition. He found the ma- 
chine not in use, but set on blocks and leaning against a pillar. After 
inserting the die and punching apparatus in the open end of the ma- 
chine, he attached the compressed air tube to the nearest compressed 
air supply pipe, but without first suspending the contrivance on a 
crâne. The immédiate motion of the piston and toggle joint against 
the blocks caused the machine to fall over on the plaintiff, injuring 
him severely. 

Plaintiff knew that it was the uniform practice to lower the con- 
trivance when it was not in use, and that the machine was designed for 
opération only when suspended on a crâne, and not when resting on 
the floor. He testified, f urther, that when he desired to test it out he 
could hâve put it into opération in the usual manner, namely, by first 
suspending it. Neither the superintendent nor anybody else in author- 
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ity ordered or permitted him to test the die and punching apparatus by 
operating the machine while it was resting on the blocks, or knew that 
he was thus testing it. There is no basis in the évidence for a finding 
that défendant failed either in its common-law duty of exercising rea- 
sonable care to provide a reasonably safe place to work or, in view of 
the nature of plaintiff's employment, in its duty under the Wisconsin 
safe place statute to make the employment and place of employment 
as safe as the nature of the employment would permit, or that there 
was négligence in tilting the machine against a column when not in 
use. 

The machine was in a secure position while at rest, and plaintiff 
knew or should hâve known as a machinist of 23 years' expérience, 
that he could not operate the machine in the position in which he found 
it without probable danger to himself. In our judgment, the only con- 
clusion that could reasonably be drawn from the évidence is that the 
fall of the machine and the resulting injuries to plaintifï were prox- 
imately due solely to his négligence in attempting to operate the ma- 
chine in the position in which it was at the time the accident occurred. 
While plaintifï had never seen the contrivance in opération when it 
rested on the blocks, but only when suspended, it must hâve been per- 
fectly apparent to this experienced machinist that the application of 
compressed air to the cylinder in this position might well — indeed 
probably would — cause the piston to move the toggle joint against the 
blocks and thereby cause the machine to move or fall over. He neg- 
ligently took his diances. 

Under the common law and the statutes then in force, the burden of 
loss due to injuries thus occasioned are on the worker, and not on the 
industry. As there was no error in directing the verdict for défend- 
ant, we need not consider the défense of the release, 

Judgment affirmed. 



PREETORIUS et al. v. AKDERSON. 

In re BARRETT. 

(Circuit Court of Appeals, Fifth Circuit Noveraber 2, 1916.) 

No. 2914. 

1, CoTJETs <S=>359^— FoLLowiNG Statb Law— LiIe:ns. 

In determining the priorlty of liens in a bankruptcy case, the state law 
governs. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §| 939-949; Dec. 
Dlg. <S=359.] 
Z MoRTGAGES <S=>151(1) — Landloed's Lien — Pbiority. 

Clv. Code Ga. 1910, § 3340, gives a landlord a spécial lien on crops made 
on rented land superior to ail other liens except for taxes, and a gênerai lien 
on ail property of the debtor liable to levy and sale, which shall date from 
the tlme of the levy of the distress warrant to enforce it; section 3341 
déclares that the gênerai lien shall be inferlor to liens for taxes and of 
laborers, but shall rank with other liens according to date of the levying 
of the distress warrant; while section 3701 provides that the landlord's 
lien for rent shall attach from the time of levying the warrant, but shall 

^ssFor otbar cue« «M tamt topie A KST-NUMBER In ail Kejr-Numbersd Digesta & Indexe» 
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take no precedence of a lien of older date except as? to crops. Hcld, that 
a landlord's gênerai lien for rent is inferlor to the lien of mortgages exe- 
cuted before the levying of the distress warrant. 

[Ed. Note. — For other cases, .see Mortgages, Cent. Dig. § 326 ; Dec. Dig. 
<g=»151(l).] 

Pétition for Superintendence and Revision of Proceedings of the 
District Court of the United States for the Southern District of 
Georgia in Bankruptcy ; Emory Speer, Judge. 

In the matter of the bankruptcy of M. W. Barrett. E. M. Ander- 
son's landlord's lien was granted priority over the mortgages of W. S. 
Preetorius and E. K. De Loach, and they pétition to superintend and 
revise the order. Pétition granted, order reversed, and marshaling of 
liens affirmed. 

Wm. R. Hewlett, of Savannah, Ga., and Hinton Booth, of States- 
boro, Ga., for petitioners. 

H. B. Strange, of Statesboro, Ga., opposed. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

PARDEE, Circuit Judge. This is a contest for priority between 
two mortgage lienholders with duly recorded mortgages and a land- 
lord's lien vv^ith long after issued distress warrant. The bankrupt's 
property was sold by the trustée free of Hens, liens to attach to the 
proceeds. Among the several claimants of liens which were before 
the référée and marshaled by him were the following in the order of 
priority allowed: 

"(a) Taxes due state, county and city; (b) I. W. Rhodes, laborer's lien for 
wages ; (c) W. S. Preetorius, mortgage ; (d) K. K. De Loach, mortgage ; (e) 
Carter Company, judgment; (f) E. M. Anderson, landlord's gênerai lien for 
rent." 

The landlord excepted to the findings of the référée, claiming prior- 
ity over the Rhodes labor lien, Preetorius mortgage, and E. K. De 
Loach mortgage. Upon the hearing before the court, the following 
order was entered : 

"After considering the exceptions and pétition for review of the findings 
of the référée in the above cause as to the priority of liens between mort- 
gagees and landlord, It is ordered by the court that the flndhigs of the référée 
holding that the mortgages of W. S. Preetorius and E. K. De Loach are su- 
perior to the lien of E. M. Anderson, landlord, be and the same are hereby 
overruled, and the lien of said landlord for rent is made a prior lien on said 
fund for distribution. It is further ordered that the findings of said référée, 
except as hereln overruled, be and the same are afflrmed. 

"Dated, this March 22, 1916." 

And Preetorius and De Loach, the mortgage creditors, bring this 
pétition to revise. 

[1] The law of Georgia con trois. Remington on Bankruptcy, § 
1896, and authorities there cited. 

[2] In Georgia landlords hâve two kinds of liens for rent : (1) Spé- 
cial, on crops made on lands rented superior to ail other liens, except 
for taxes ; (2) gênerai, on ail property of the debtor liable to levy and 
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sale, which shall date from the time of the levy of a distress warrant 
to enforce the same. See Code Ga. 1910, § 3340. Such gênerai lien of 
landlords shall be inferior to liens for taxes and the gênerai and 
spécial liens of laborers, and with each other according to date; the 
date being from the time of levying a distress warrant. Code Ga. § 
3341. The landlord's lien for his rent shall attach from the time of 
levying his distress warrant, but it shall take precedence of no lien of 
older date, except as to crops raised upon the premises. Code Ga. § 
3701. 

It seems to be well settled in Georgia that the lien and distress war- 
rant attaches at the instant of its levy; and as against liens imposed 
by law, the lien of a mortgage, if registered in due time, attaches from 
the time of its exécution. See Jones v. Howard, 99 Ga. 434, 27 S. E. 
765, 59 Am. St. Rep. 231 ; Garmany v. Lawton, 124 Ga. 881, 53 S. E. 
669, 110 Am. St. Rep. 207; Elam v. Hamilton, 69 Ga. 7o(y; Worrill v. 
Barnes, 57 Ga. 404. In Jones v. Howard, supra, the exécution of the 
mortgage and the levy of the distress warrant occurred on the same 
day. In discussing their relative priorities, the court says : 

"Eitlier the lien of the distress warrant or th« lien of the mortgage flrst 
attachée!, and was, as a conse<iiienc;e, superior to the other. * * * The lien 
of the di.stres.s warrant attached upon the lii.stant of Its levy. The lien of the 
mortiçafçe attached npon the instant of its exécution. ïhe liens of the respec- 
tive instruments were referable in the one case to the faut of levy, and in the 
other to the fact of exécution. Any différence of time in favor of one or the 
other would suffice to glve that lien the préférence." 

This court in a récent case (Southern Railway Co. v. Wîlder, 231 

Fed. 933, C. C. A. ), had occasion to consider the lien of the 

landlord as opposed to the trustee's lien in favor of gênerai creditors 
given under the bankruptcy law, and we there held : 

"Under Civ. Code Ga. 1895, § 2787, establishing liens in favor of landlords, 
section 3124, einpowering them to distrain for rent as soon as the same is due, 
and section 2795, glving them a gênerai lien on the property of the tenant 
liahle to levy and aale, which dates from the levy of the distress warrant to 
enforce the same, the lien of the landlord for rent prior to distress is inchoate, 
and covers no spécifie property, and gives no priority over the lien given to the 
trustée in bankruptcy by Bankr. Act July 1, 1S9S, c. 541, S 47a, 30 Stat. 557. 
as amended by Act June 25, 1910, c. 412, § S, 36 Stat. 840 (Comi). St. 1913, § 
9631)." 

Our conclusion is that the marshaling of the liens in the bankruptcy 
of Barrett, as marshaled by the référée, was in ail respects correct, 
and that the order of the District Court was erroneous. 

The pétition to revi.se is granted, and the order of the District Court 
reversed, and the marshaling of the liens by the référée is affirmed. 
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EUSTIS y. EUSTIS et a!. 

(Circuit Court of Appeals, FIfth Circuit. November 2, 1916.) 

No. 2938. 

1. HUSBAND AND Wira €=3265 — COMMUNITT RlGHTa— CONVETANCES BT HU8- 

BAND. 

Where a donation by a husband to hls nephew trenched upon or was In- 
fraud of the inchoate ilghts of hls wife, It Is voidable under the laws 
of Louislana, and subject to be reduced, or whoUy set aslde, as Justice 
to the widow may requlre. 

[Ed. Note. — For otlier cases, see Husband and Wife, Cent Dig. ;§ 896,^ 
917-924; Dec. Dlg. <S=»265.] 

2. Husband and Wife iS=»246 — Communitt Estate— What Law Qovebns. 

Where stock In an Alabama corporation constituted part of the com- 
munity estate of a husband and wlfie residlng in Louisiana, a donation 
of the stock by the husband in fraud of his wife's communlty rights will, 
under gênerai principles of equity, be voidable in Alabama. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dig. § 878 ; 
Dec. Dlg. ®=»246.] 

S. Husband and Wife <g=9273(12) — Communitt Estate— Rights or Wife. 

Cly. Code Da. art. 2404, déclares that the husband Is the master of the 
partnership or communlty, entltled to coUect the revenues and alienate 
them by onerous tltle without the consent and permission of the wife. 
but not to alienate the immovables of the communlty, by conveyance 
inter vivos, by gratuitous tltle, nor the whole nor a quota of the movables, 
unless it be for the establishment ot the chlldren of the marrlage, but 
that the husband may dispose of tlie movable efifects by a gratuitous and 
particular tltle, to the beneflt of any person, and if It should be proven that 
he has sold the common property, or dlsposed of it by fraud to Injure 
his wife, she may hâve her action against the heirs of the husband in 
support of her clalm in one-half of the property. A wife contended that 
her husband's conveyance of corporate stock was In fraud of her com- 
munlty rights, but It did not appear that the donation ezceeded the in- 
terest of the husband in the communlty at the tlme of the conveyancer 
or at the tlme of hls death. Held, that the wife cannot, without flrst 
havtng establisbed her daim against the heirs of tlie husband, attaclt 
tlie donation. 

[Ed. Note. — For other cases, see Husband and Wife, Cent Dlg. { 1024 ; 
Dec. Dig. <3=s»273(12).l 

Appeal from the District Court of the United States for the North- 
ern District of Alabama; Wm. I. Gfubb, Judge. 

Bill by Mrs. Ada M. Eustis against George Eustis and another. 
Froriî' a decree dismissing the bill, complainant appeals. Affirmed. 

Chas. Payne Fenner and Louis P. Bryant, both of New Orléans^ 
La., for appellant. 

Aùéustus Benners, of Birmingham, Ala., and Henry P. Dart and 
William Keman Dart, both of New Orléans, La., for appellees. 

Before PARDEE and WALKER, Circuit Judges, and CALL, Dis- 
trict Judge. 

PER CURIAM, [1] If the donation of John G. Eustis to his 
nephew, George Eustis, trenched upon, or was in fraud of , the inchoate 
community rights of his wife, it is voidable under the laws of Louisiana, 

®=s>F0T otber euw SM lame toplc & KBT-NUMBER In aU Key-Numbered DigesU & Indexe» 
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and subject to be reduced, or wholly set aside, as justice to the widow 
in community shall require. 

[2] If the donation consisted of property in whole or in part belong- 
ing to the community, was without the wife's consent, and operated 
to deprive her of (her full community rights upon the death of John 
G. Eustis in 1912, then the said donation on gênerai equity principles is 
also voidable in Alabama. 

[3] From the évidence in this case, it does not sufficiently appear 
that the donation in question exceeded the interest of John G. Eustis 
in the community existing between him and his wife, either in 1905 or 
1912. In this connection, article 2404, Louisiana C. C, is pertinent. 
It provides as follov^rs: 

"The husband Is the head and master of the partnershlp or community; 
* * • he admlnisters its effects, disposes of the revenues whlch they pro- 
diice, and may alienate them by an onerous title, without the consent and 
permission of his wife. 

"He can make no conreyance In ter vlvos, by a gratultous title, of the im- 
jaovables of the community, nor of the whole, nor of a quota of the movables, 
unless It be for the establishment of the chlldren of the marrlage. 

"Nevertheless he may dispose of the movable effects by a gratultous and 
partlcular title, to the beneflt of ail persons. 

"But If It should be proved that the husband has sold the common property, 
or otherwise dlsposed of the same by fraud, to Injure his wife, she may hâve 
her action agalnst the heirs of her husband, In support of lier claim in one- 
half of the property, on her satlsfactorily provlng the fraud." 

The case shows no adjudication between Mrs. Eustis and her hus- 
band's heirs, settling her community rights, but rather that she and the 
heir hâve apparently made common cause against the donee. We are 
of opinion that, before Mrs. Eustis can attack the donation of 1905, 
she must first judicially establish her community rights against the 
heirs of her husband and exhaust her remédies against them. 

The decree of the District Court dismissing the suit was proper under 
the évidence, and should be affirmed; and it is so ordere^. 



FERRELL v. PRAME et al. 
(Circuit Court of Appeals, Sixth Circuit Noveniber 8, 1916.) 

No. 2828. 

1. Appeal and Ehbor ig=3lO!)7(l) — Decree— Law of Case. 

Where the original decree in a suit applles to the facts, It becomes the 
law of the case ou subséquent litigation. 

[Ed. Note. — For otlier cases, see Appeal and Error, Cent. Dlg. |§ 4358, 
4359, 4363, 4427 ; Dec. Dig. <S=>ia)7(l).] 

2. Evidence <S=597 — Findikgs— Suspicion. 

A finding of fact cannot be based on a mère suspicion. 
[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 2449 ; Dec. 
Dig. «=597.] 

Appeal from the District Court of the United States for the East- 
em Division of the Northern District of Ohio; John H. Clarke, 
Judge. 

^=9For other cases see same toplc & KEY-NUMBER ia ail Key-Numbered Dlgests & Indexes 
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Bill by Albert T. Ferrell against Frank J. Prame and others. From 
a decree dismissing the bill, complainant appeals. Affirmed. 

Wm. Howell, of Cleveland, Ohio, for appellant. 

G. O. Willett, of Cleveland, Ohio, and W. J. Geer, of Galion, Ohio, 
for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. This case is hère for the third time. The gênerai 
facts sufficiently appear from the reports in 166 Fed. 702, 92 C. C. 
A. 374, and 206 Fed. 278, 124 C. C. A. 342, Pursuant to our last 
mandate, the District Court heard further testimony for both parties, 
by déposition and in open court, and, upon considération thereof, dis- 
missed the bill. 

We think the decree must be affirmed and the litigation ended. Up- 
on the last hearing, we refrained from deciding two questions that 
were presented, viz. : (1) Whether the patent? which Prame had taken 
out were so affected by the situation of the business to which they 
were incidental that when Prame was compelled to discontinue that 
business he had no right to sell and the new company had no right to 
buy and use thèse patents; (2) whether the efforts which the new 
company made to get the benefit of successorship to Prame's old busi- 
ness were unlawful. 

[1] In thèse respects, the rights of the parties are measured by the 
original decree, and not by rules which might otherwise bave been ap- 
phcable. We do not construe the terms of this decree as extending 
beyond the acts of Prame and bis agents, nor do we find substantial 
violation of the decree in either of the respects mentioned. Since the 
facts are peculiar, and the terms of the decree apply to thèse facts, 
a detailed discussion of them is unnecessary. 

[2] Upon the meritorious question whether the défendants are good- 
f aith purchasers from Prame, or whether they or some of them are con- 
tinuing to hold his interests as dummies for him, the proofs do not 
overcome the burden which rests on appellant. The aspects of the case 
which gave the most serions trouble on the former appeal bave been 
explained by testimony which there is no sufficient ground for rejecting. 
The sum of the whole matter is that, as to some of the transactions, sus- 
picion pcrsists ; but this is not enough. 

The decree is affirmed. 



DAA'IES V. CHICAGO, U. & ST. P. RY. CO. 

(Cirenit Court of Appeals, Seventh Oh-euit. October S, 1910.) 

No. 2?,M. 

Master and Servant ©:=129(7) — Injifeies to Servant— Négligence of Mas- 

TER. 

A railroad company is not llable for Injuries received by an employé, 
wlio was struck by tlie top of a switoh stand, vvliere the physical faeta 
siiowed that he must hâve been in an unusual position, and the switch 

©ssFor otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digeats & Indexes 
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was of the usual approved pattern, not unsnited to the particular locality, 
belng placed in accordance wlth the général standard. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 263 ; 
Dec, Dig. <S=>129(7).] 

In Error to the District Court of the United States for the East- 
ern District of Wisconsin. 

Action by James Davies against the Chicago, Milwaukee & St. Paul 
Railvvay Company, a corporation. There was a judgment for défend- 
ant, and plaintifï brings error. Affirmed. 

Edwin J. Cross, of Mihvaukee, Wis., for plaintifï in error. 

C. H. Van Alstine, of Mihvaukee, Wis., for défendant in error. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

PER CURIAIM. The serious injuries sustained by plaintifï in error, 
evoking the natural sympathy of this court, as of the trial court, hâve 
caused us most carefully to review the évidence on the error assigned 
in the direction of a verdict for defendar.t. We are, however, con- 
strained to concur in the conclusion of the trial judge, for the reason 
stated by him in directing the verdict and in overruling the motion for 
a new trial, that there is no such évidence of négligence as would hâve 
justified the submission of the cause to the jury. 

Défendant adopted a switch, standard in height and distance from 
tracks, for use between two parallel main tracks spaced apart at a 
standard distance. No proof was offered tending to show, either that 
the progress of the art had made any of thèse standards obsolète, or 
that the switch so located was dangerous or unsuited to the particular 
locality. That with the use of a difïerent switch at this particular 
point, under the circumstances of the accident, the injuries would prob- 
ably hâve been averted, is not in itself sufificient to justify a finding of 
négligence. 

The proof that the distance from the top of the tie to the lowest 
step on which plaintifï could stand, plus the measurement from plain- 
tiff's sole to the hip bone, which was struck, exceeded the height of 
the switch stand by nearly two feet, demonstrated that either plaintifï 
was not knocked off the step by the stand, as he had testified, or that 
he was in an unusual squatting position. We concur in the view of 
the trial judge that such a position was necessarily so unusual as not 
to be reasonably foreseeable by défendant, or to lay a foundation for 
the négligence charged in not lowering the standard height of the 
switch, a height clearly sufïiciently low under ail but extrâordinary 
conditions. 

Judgment affirmed. 



730 236 FEDERAL EEPOKTEB 



GOOD ROADS MACHINERY CO. v. HENRY COTJNTY, ALA. 
(Circuit Court of Appeals, Flftli Circuit. October 31, 1916.) 
No. 2987. 
CoTJNTiBS ®=>113(1) — Claims Agaiktst Countibs— Abbitbation— Authobitï of 

OOMMISSIONERS. 

As Code Ala. 1907, § 958, limits tlie authority of county conimissioners 
to the allowance or rejection of claims, tlie commissioners hâve no au- 
tliority to bind the county to a submissioa of a claim to arbitration. 

[Ed. Note. — For other cases, see Counties, Cent. Dig. §§ 174, 176; Dec. 
Dig. <g=3ll3(l).] 

In Error to the District Court of the United States for the Middle 
District of Alabama ; Henry D. Clayton, Judge. 

Action by the Good Roads Machinery Company against Henry Coun- 
ty. There was a judgment for défendant, and plaintiff brings error. 
Affirmed. 

Frank S. White, of Birmingham, Ala., and Philip H. Stern, of Mont- 
gomery, Ala., for plaintifï in error. 

Ray Rushton, of Montgomery, Ala., for défendant in error. 

Before tARDEE and WALKER, Circuit Judges, and CALL, Dis- 
trict Judge. 

PER CURIAM. The main question presented in this case is wheth- 
er the board of county commissioners of Henry county, Ala., had 
power to submit the allowance of the plaintiff's claim to arbitration, 
and thereby bind the county. The lower court held that the county 
commissioners had no such power. 

With that holding we concur. The authority of the commissioners 
was limited to the allowance or rejection of the claim. Code Ala. 958; 
Ex parte Selma & Gulf R. R., 46 Ala. 246 ; Commissioners' Court v. 
Moore, 53 Ala. 25-27 ; Myers v. Gibson, 147 Ind. 452, 46 N. E. 914. 
The case seems to hâve been correctly ruled in the trial court, and we 
find no réversible error in the record. 
, Judgment affirmed. 

HOUSEHOLD SUPPLY CO. v. WHITEAKER et al. 

(Circuit Court of Appeals, Fifth Circuit. November 4, 1916. Rehearing 

Denied December 1, 1916.) 

No. 2994. 

Bankbuptcy ®=»458 — Review— Exceptions Below— Stjfficiency. 

Whère an amendment to a bankruptcy pétition reclted it was made with 
leave of court, and exceptions to tlie niaster's report did not call the court's 
attention to the alleged absence of an order allowing the amendment, the 
uiuseuce of the order cannot be coraplained of on appeal. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 918; Dec. 
Dig. ©=9458.] 

Appeal from the District Court of the United States for the North- 
ern District of Alabama ; William I. Grubb, Judge. 

The Household Supply Company, a corporation, was adjudged a 
bankrupt on the pétition of Carson, Pirie, Scott & Co. and Mrs. Pearl 
Whiteaker and others, and it appeals. Affirmed. 

€=3For otber cases see same toclc & KEY-NUMBER 1q ail Key-Numbered Dlgeits & Indexes 
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Max J. Winkler and Victor Smith, both of Birmingham, Ala., for ap- 
pellant. 

Alex C. Birch, W. S. Pritchard, and Samuel B. Stem, ail of Birming- 
ham, Ala., for appellees. 

Before FARDEE and WALKER, Circuit Judges, and CAL,L, Dis- 
trict Judge. 

PER CURIAM. We are of opinion that the évidence contained in 
the record in this case was such as to support findings that the alleged 
bankrupt was insolvent and committed an act of bankruptcy alleged in 
the pétition as it was amended. It sufficiently appears that the amend- 
ment to the pétition filed March 20, 1916, which recited that it was 
made "with leave of the court first had and obtained," was before the 
court and was considered by it in passing on the exceptions to the mas- 
ter's report; none of thèse exceptions calling the attention of the court 
to the alleged absence of an order by it allowing that amendment. 

We find no réversible error in the record. The decree appealed from 
is affirmed. 



STARK et al. v. SIMS et al.* 

(Circuit Court of Appeals, Flfth Circuit November 20, 1916.) 

No. 2770. 

In Error to the District Court of the United States for the Eastern 
District of Texas ; Gordon Russell, Judge. 
On rehearing. Reversed. 
For former opinion, see 230 Fed. 115, 144 C. C. A. 413. 

George E. HoUand, of Orange, Tex., for plaintiffs in error. 
G. P. Dougherty, of Houston, Tex., and T. L. Foster, of Beaumont, 
Tex., for défendants in error. 

Before FARDEE and WALKER, Circuit Judge^, and FOSTER, 
District Judge. 

FER CURIAM. On this hearing a majority of the judges, for the 
reasons given on former hearing (see Stark v. Sims, 230 Fed. 115, 144 
C C. A. 413), being of opinion that there was error in directing a ver- 
dict for the plaintiffs in the court below, the case is reversed and 
remanded, with instructions to award a new trial. 



FAKMERS' HANDY WAGON CO. v. BEA VER SILO & BOX MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 18, 1916. Rehearing 

Denled July 13, 1916.) 

No. 2256. 

1. Patentb ^=»66 — Priob Art — Patents Issubd Pendino Application. 

Where défendant In an Infringemeut suit sets up as a défense that the 
patentée was not the first Inventor of the thlng patented, but that it 
was invented by another, who first applied for a patent, whlch was grant- 
ed whlle the application for the patent in suit was pendlng, such prier 

AssFor other eue* iM •ame topic ft KEY-NUMBER In ail K«]r-Numb«r«d DlgeaU & Indexa* 
'Rehearing denled December 18, 1916. 
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patent must be consldered In the prior art for whatever it discloses; 
but such disclosure Is llmited to the matters included in the several 
claims, unaided by the spécification or by extrlnsic évidence, except 
vhere necessary to elucldate and make the same clear. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 79, 81; Dec. 
Dlg. <S=»66.] 

2. Patents ®=3l27 — Validity — Pbbsumption from Gbant. 

Where applications for différent patents were pendlng at the same 
time, the fact that no Interférence was declared and that patents were 
Issued on each argues strongly for the validity of each as agalnst the 
others, and the presumption of patentable novelty arlsing from the graut 
is very strong. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. {| 179, 180; Dea 
Dig. ®=5l27.] 

3. Patents ®=5328 — Validitt and Infrinqement— Stxo. 

The McOlure patent, No. 814,067, for a silo, relating particularly to a 
rigid door-frame constructed of angle-irons connected by cross-bars, was 
not anticipated, and discloses patentable novelty; also held Infrlnged. 

4. Tbade-Makks and Tbade-Names ig=5>68 — Unfaib Compétition— Coptinq 

Advektisino. 

The practical adoption by an Infringer of the advertislng literatnre 
of the manufacturer of the patented article, even including Its trade- 
name, held to constltute unfair compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 79; Dec. Dlg. <S=e8.] 

5. COUBTS i®=»26S — JUBISDICTION OF FEDERAI, COUBTS— SUIT FOB UnFAIB 

Compétition. 

In a bill for Infrlngement of a patent, a claim for unfair compétition 
In connection with the sale of the infringlng article may properly be 
joined, regardless of the question of cltlzenship. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 799, 800; Dec. 
Dig. <S=>263.] 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin ; Ferdinand A. Geiger, Judge. 

Suit in equity by the Farmers' Handy Wagon Company against the 
Beaver Silo & Box Manufacturing Company. Decree for défendant, 
and complainant appeals. Reversed. 

For opinion below, see 219 Fed. 234. 

Appellant flled its blll to restraln infrlngement of the three claims of pat- 
ent No. 814,067, granted to C. W. McClure on March 6, 1906, for a silo, and 
also certain acts charged to constitute unfair compétition and for an ac- 
counting. The Invention relates more particularly to an independent rlgid 
door-frame for the verticle opening of a silo. "The objects of my inven- 
tion," says the patentée, "are to produce for siio-doors a frame that can be 
quickly and readily assembled wlthout the ald of skIUed labor, that'will 
serve as a gage or guide for setting up the silo, and wlll form a secure sup- 
port for the silo-doors and provide a support for the silo-hoops." 

The claims read as follows, viz.: 

"1. A frame for silo-openings, comprislng In comblnatlon a pair of uprlght 
bars of L section, each bar being arranged with one of Its members flush 
with the face of the adjacent sUo-staves ; a plurality of transverse bars spaii- 
nlng the silo-opening and rigidly secured to said uprlght bars, the ends of said 
transverse bars projectlng beyond said uprlght bars ; together with hoops 
enclrcling the silo and overlylng the ends of said bars to hold them In contact 
with the silo-staves, substantially as described. 

0=9For otUer case* >«• same toplo t KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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"2. The combination with the staves of a silo, of a metallic door-frame 
therefor relative to wMch frame the staves are erected, said frame compris- 
ing a pair of continuous angle-irons, one flange of each of which abuts the 
end staves of the silo, the remainlng flange of which projects over the open- 
ing in the silo, to form seats or guides for the doors, and braces extending 
between the angle-lrons and superposed upon the outer faces thereof, the 
ends of the braces overlying the end staves of the silo and separate means for 
seeuring the braces to the outer faces of the angle-irons and to the end 
staves. 

"3. In a silo provided vcith a continuous opeiiing, the combination of a 
door-frame comprising a pair of vertical angle-irons lining the walls of the 
opening from end to end, one flange of each of the angle-lrons abuttlng the 
wall and the remainlng flange overlapplng the opening to form seats for the 
doors, braces Connecting the angle-lrons, the braces applied to the outer 
faces of the angle-irons and overlapplng that iwrtion of the silo adjacent the 
frame, and separate means for seeuring the braces to the angle-irons and to 
the silo respectively." 

The drawings are as folio ws, viz.: 

"The door-frame," says the spécification, 
"conslsts in a pair of vertical merabers A A. 
each preferably made of a single pièce of 
angle-iron or a métal bar of équivalent 
shape. It is preferably fastened, as showa 
in the drawings, to the edge of the stave at 
the side of the silo-opening. In the form 
illustrated in the drawings, where the side 
members are formed of angle-iron, the outer 
face of one leg of the angle rests against 
the edge of the stave 0, and the other leg, 
which is practieally flush with the outer 
surface of the stave 0, projects over the 
opening to form a guide along which the 
door E may be slid vertically. Pressure 
against the door produced by expansion of 
the ensilage within presses the door out 
against the angle, and the greater the pres- 
sure from within the tighter the opening Is 
closed. 

"The side bars A A are bound together 
at any suitable intervais throughout their 
length by transverse strlps or bars S B. 
The ends B' of the bars B B are secured to 
the outer face of the silo-stave G by bolts 
B", rivets, or other suitable means. The 
bars B where they cross the opening of the 
silo are preferably curved to the contour of 
the silo, but may be stralght, if desired. 

"Around the silo and lengthwise bar B ex- 
tends a hoop or band D. The ends of the 
cross-bars B form a support for the hoop D, 
which spans the opening E. The hoop firm- 
ly holds the ends B' of the bars B against 
the staves 0, thus relieving the bolts B" of 
strain due to expansion of the material in 
the silo. 

"The combination of the two vertical side 
bars A A and the cross-bars B li, which are 
rlveted to them. forms a rigld frame for the 
silo-opening. Thèse parts are usually ship- 
ped assembled, it being only necessary when constructing a silo to set up the 
iron frame for the oiiening, erect the staves, and blnd the silo In the usual 
œanner by the hoops jD D. 
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"A sllo-frame made as above descrlbed wiU not contract as the silo shrlnks, 
«nd the clearance between the slde bars A A will not decrease and blnd the 
doors E, being prevented from so doing by the cross-bars B. The ensilage is 
prevented from coming In contact with the bars A A, being eovered from 
wlthin by the doors E. The frame of thls construction is rigid and one side 
of the frame cannot drop down and throw the frame ont of shape. Eaeh of 
the side members A has a large bearing-surface against the edge of the stave 
•O, and by reason of this large bearing-surface the bolts B" are relieved of 
the transverse strain which would, if it were not for the large bearing-sur- 
face, be brought upon them by reason of the crushing efifect of the staves wheu 
they become soaked with moisture." 

"A silo," says appellant's expert Carter, "In order to properly préserve its 
contents, must not only be vcater-tight, but practically alr-tight. ♦ * * On 
the other hand, the swelling of the vrood, which results from Its being wetted 
by the moisture vchlch exudes from the green fodder, • • * is liable to 
<îevelop enormous circumferential pressures, tending to strain and warp the 
sills or margins of the door opening and to force thèse parts inwardly towards 
•eaeh other. * * * Nor is this pressure constant, ordlnarily, throughout 
the full height of the door opening. For most of the time the tank is but 
partially fllled with the wet fodder, so that the portion of the staves above the 
level of the mass will tend to dry out," so that the door must be so constructed 
us to resist strain upon its shape under the uneven pressure. The silo must 
also be strong enough to resist wlnd pressure. The silo door-frame of the 
patent is assembled generally at the faetory in conjunction with the end 
staves G G and shipped out to customers to form a strong and rigld nucleus 
around which the full silo is constructed. 

The bill also contalns charges of unfalr compétition on the part of appellee. 
Its advertislng matter appropriâtes liberally the advertising matter of ap- 
pellant, which action, appellant charges, has greatly affected its trade and 
produced heavy loss to it. Appellee sets up in its answer invalidity of Mc- 
Clure's patent, noninfringement, dénies unfair compétition, and introduces a 
number of prlor patents, among which the following serve to disclose matter 
claimed as antlcipatory, vlz.: C. N. Crosby patent, No. 792,969, granted June 
20, 1905, for a silo, on application flled April 13, 1904; W. L. Haag patent, 
No. 802,391, granted October 24, 1904, for a silo, on application flled February 
8, 1904. Numerous instances of prior knowledge are also alleged and set 
out. The answer also charges that thé patentée McClure was not the original 
or flrst inventer of any material or substantial part of said invention, that one 
C. N. Crosby previously knew of said invention and every material part 
thereof and filed his application for a patent thereon on April 13, 1904, that 
one Haag on February 8, 1904, did likewlse, and that thereafter patents were 
issued to them respectively. The answer also sets out that others knew of 
said alleged invention prior to tbe lime wheu appellant elaims to hâve dis- 
covered it. 

The District Court dismiSsed the bill for want of equlty, from which order 
this appeal is taken. Other faets appear in the opinion. 

Wallace R. Lane, of Chicago, 111., for appellant. 
John E. Stryker, of St. Paul, Minn., for appellee. 

Before BAKER, KOHI.SAAT, and ALSCHULER, Circuit Judges. 

KOHIySAAT, Circuit Judge (after stating the facts as above). The 
only serious question présentée! is that of the validity of the pat- 
ent. If valid, appellee's device clearly infringes. It was so found 
by the District Court. The use of the Z-bar or the T-bar instead of the 
L-bar, and the location of the sealing pressure between the margins 
of the door and the inner faces of the marginal staves, do not serve to 
materially differentiate the two. The patent in suit, in the absence 
of prior patents or uses anticipating the sanie, is of a character to meet 
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the requirement of the statute as to invention. It is in an art which 
appeals most strongly to farming communities, where such assistance 
as it provides is in demand. The difficulty in procuring skilled labor 
and proper construction help makes the factory nucleus of a silo — 
one that will serve as a guide in building the necessary structure for a 
silo — a very serviceable device. This is clearly evidenced by the fact 
that great numbers of them hâve been and still are being sold. The 
demand for a strong and inexpensive structure has been and doubtless 
will continue to be very great. The device of the patent has gained 
great favor. The difficulty had been in constructing a rigid and true 
doorway for the vertical opening — one that would offset the weak- 
ening effect of such an opening. It will be borne in mind that a silo 
should be, as near as possible, both air and water-tight. Appellant 
uses in its door-f rames a pair of angle-irons — one on either si de of 
the opening. Thèse are so arranged as to fit closely into the silo walls 
and at the same time afiford a close, practically immovable, seat for 
the ends of the door sections, without so closely binding the latter as 
to make them difficult to remove. Thèse bars are joined by cross-bars 
which are riveted thereto near their ends, which ends are prolonged so 
as to be fastened to the first stave, thus binding the two together on ei- 
ther side and also uniting the right and left adjacent staves. The 
other staves are readily put in place, and the whole bound with hoops. 

While the patent claims a silo, the spécial f eature seems to be the rigid 
factory-made and portable door-frame. The métal has the advantage 
over a wood frame in being rigid and not afifected by the moisture of 
the contents of the silo or from the outside. "The angle bars," says ap- 
pellant's counsel, "prevent this [distortion and binding] by furnishing 
a continuons rein forcement, in contact with the end staves from top 
to bottom and are capable, in connection with the cross braces B, of 
receiving and resisting the crushing efïect of the staves, which is thus 
distributed along the length of the angle bars." The extension and 
fastening of the ends of the cross-bars to the end staves, it is claimed, 
afïord a cantilever efïect which relieves the angle-bar rivets. This 
feature of the construction is attested by appellant's salesmen to be a 
decided improvement upon the art as it theretofore existed. 

The Crosby and Haag patents were co-pending v^fith McClure in the 
Patent Office. On both of them patents were issued prior to McClure 
upon applications also filed prior to that of McClure. The appellant 
contends that thèse two patents were not in the prior art with regard to 
the McClure patent, because the several patents granted thereon were 
subséquent to the date of filing his (McClure's) application. 

[1] Among the défenses filed were Nos. 3 and 4, set out in section 
4920 of the Revised Statutes (Comp. St. 1913, § 9466). They read as 
f oUows, viz. : 

"3. That it [the patent] has been patented or dlsclosed In some prlnted pub- 
lication prior to hls [the patentee's] supposed invention or dlscovery thereof, 
or more than two years prior to his application for a patent therefor. 

"4. That he [the patentée] was not the original and first inventer or dis- 
coverer of any material and substantlal part of the thlng patented — clting 
Crosby and Haag, with others, as having previously known of sald inven- 



736 236 FEDERAL REPORTER 

tion and every material part thereof, and also as harlng flled applications 
and recelved patents thereon." 

While under défense 3 aforesaid, in order to be considered in the 
prior art, the patent cited should hâve been granted prior to the filing of 
the application of McClure, yet where the fourth défense is set up, the 
question as to who was the first inventer is squarely raised, and that 
matter must be determined on its merits. Barnes Sprinkler Co. v. Wal- 
worth Mfg. Co., 60 Fed. 605, 9 C. C. A. 154; Sundh Electric Co. v. 
Rapid Transit Co., 198 Fed. 94, 117 C. C. A. 280. While McClure 
might hâve carried his date of invention back to the Crosby and Haag 
application filing dates, if such were possible, he did not do so. There- 
fore, Crosby and Haag, having filed their applications prior to Mc- 
Clure's date, must be deemed to hâve made their several inventions 
prior to the time when McClure made his. They are thus in the prior 
art as to McClure for whatever they disclose. This should, we hold, 
be limited to such matters as are included in their several claims, un- 
aided by their spécifications or by extrinsic évidence except where 
necessary to elucidate and make the same clear. 

The first claim of Haag reads as follovvs, viz. : 

"A silo composed of a séries of like staves and having an unobstructed 
door-opening at one side, ttie side posts of vvhich are the adjacent staves, a 
plurality of straight braces extending across the door-opening and having their 
ends curved to conform to the curvature of the body and bolted thereto, 
angular lugs secured to the Inner faces of Sald braces and engaging the edges 
of the staves adjacent the door-opening, hoops having portions extending 
across the braces and lying thereon, a plurality of door-sections of a width 
greater than the width of the door-opening and having chamfered end por- 
tions adapted to lie dlrectly against the inner faces of the staves adjacent 
the door-opening, hooks secured to each of said door-sections and adapted to 
overlie the brace adjacent thereto, and means for clamplng the door-sections 
in the door-opening." 

This substantially describes the invention. The device has no side 
frame L or other iron section bars. Its métal cross-bars or braces 
are secured to the staves adjacent to the opening respectively by bolts. 
Practically ail of its bolts or securing devices are anchored in wood and 
therefore subject to be loosened. The device has no métal seat for 
its doors. The idea of a rigid door-frame construction is not the ob- 
ject or central idea in the silo construction, and its door-frame is not 
independent. It does not, in our judgment, anticipate McClure. That 
its advent brought no contribution in practical advance to the art may 
be presumed from the fact that it has always remained negligible in 
the commerce of the art. 

The District Court held the patent in suit invalid, as being antici- 
pated by the Crosby patent. This device employs for the sides of its 
door-frames continuous sections of métal, Z-shaped in cross sections. 
One flange of this Z section is fastened or secured to the adjacent stave 
by a -séries of bolts passing through the flange and stave. The oppo- 
site flange forms the side portion of the door-frame. The rib or web 
Connecting the two, spans the smooth, beveled edge bf the adjacent 
stave, The Z sections are connected by steel cross-pieces which do not 
engage. the adjacent staves. By the adjustment of the métal parts a 
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seat is provided for the board sections which compose the door itself, 
as in McClure. The L and Z shaped métal sections may be deemed 
équivalents for the présent purposes. Crosby claims stability, durabil- 
ity, simplicity, and air and water tightness, together with facility in dis- 
charging the contents and résistance to great pressure. The use of 
métal hoops for holding the staves together is a necessity with Crosby 
as in ail silo tanks, and especially in the case of circular silos. 
Claim 2 of Crosby reads as f ollows : 

"A silo having a door-section comprising two métal standards havlng op- 
positely-extending flanges and an intermedlate rib, métal cross-pieces com- 
prising cross-flanges secured to the opposltely-extending flanges and having 
central flanges rabbeted at their ends to fit over said oppositely-extending 
flanges and against the Interniediate rlbs thereof at intervais to form door- 
casings, and doors formed of staves connected by a bar and bound with 
felt, said doors being fitted behind the front flanges of the standards and 
having buttons pivoted thereto and provided with end portions arranged to 
swing to positions in front of the cross-pieces." 

[2] This claim fairly expresses what the patent covers. As above 
noted, McClure, Haag, and Crosby were pending in the Patent Office 
at the same time. The fact that no interférence was declared, and 
that each of them was granted a patent for what he claimed, argues 
strongly for the validity of each as against the others. The presump- 
tion of patentable novelty arising from the grant becomes in such case 
very strong. American Caramel Co. v. Glen Rock Stamping Co. (D. 
C.) 201 Fed. 363. Neither Haag nor Crosby were called as witnesses. 
That fact also contributes to the force of the presumption that the 
results produced by McClure's construction were new, or that they 
were obtained in a novel or improved manner. While both Haag's and 
Crosby's inventions are prior to McClure's, it is évident that, to over- 
come the presumptions above set out, the court must be able to find 
very clearly from the évidence that the subject-matter of Crosby is 
practically identical with that of McClure's claims. 

[3] Crosby's cross-pieces serve only to unité the side door-f rames 
or Z-bars. They fail to strengthen the union between the first or ad- 
jacent stave and the Z standards. Ail that holds the standard and stave 
together is the séries of bolts which connect the stave with the outward 
flange of the Z-bar. Thèse bolts of necessity hâve only a slight hold 
in the stave, not being supported by more than an inch or so of 
wood, which they serve to weaken, and which must, as a rule, be un- 
able to resist the great strain caused by heavy winds and swelling 
staves, whereas McClure has provided, as aforesaid, for the extension 
of the cross-bar ends to embrace and form strong and rigid connection 
with the first or adjacent stave, thus more than doubling the strength 
effected by Crosby's union between the standard and the stave. This 
cross-section is, of course, in addition to the hoops which encircle the 
silo. Where independence, rigidity, and strength are essential, every- 
thing which contributes to those ends is most désirable. In the patent 
in suit, the angle-iron side-frame sections are covered by the wooden 
.staves adjacent to them and therefore protected from the action of 
the acid of the silo, which, it is claimed, is destructive. On the other 
236 F.— 47 
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hand, one flange at least of appellee's Z-bar is whoUy exposed there- 
to, thereby subjecting the other two flanges also to the destructive 
process. In the désirable features of silo construction, such as strength, 
rigidity, and simplicity, the device of the patent had so far appealed 
to the trade that it had not only supplanted the alleged anticipating 
silos, but had for a number of years held the market to an unusual 
degree, sounding défiance to ail corners. Appellee, having overlooked 
the silos of the prior art and openly appropriated that of the patent, 
must, by reason of its tribute implied in its almost literal annexation of 
the device, come somewhat limpingly to the contest against its validity. 
It certainly concèdes its utility. Ail the said facts of the case consid- 
ered, togeâier with the further fact that appellee at once ceased inf ring- 
ing when notified of suit, we are satisfied that nothing in the prior art 
as shown, or prior knowledge, would justify us in holding that tlie 
patent in suit is void for want of patentable novelty. Nor is there 
proper ground for holding that it discloses an aggregation. AU the élé- 
ments combine to constitute a valid combination, well within the statute. 

[4] With regard to the charge of unfair compétition, the record is 
replète with the most bold and open appropriation of appellant's trade 
literature by appellee. Whole clauses are taken, practically adopting 
appellant's literature in its statements, prospectuses, and catalogues. 
It is in évidence that appellee's device and advertising seriously under- 
miried appellant's trade, which, when appellee's infringement, on no- 
tice of suit, was discontinued, at once revived. Appellee even applied to 
its product the trade-name "Ail steel door-frame," which was used by 
appellant, utterly ignoring appellant's rights. 

[5] The bill seeks to restrain infringement of the patent and also 
to restrain unfair compétition. Thèse are properly joined, independent 
of the question of citizenship. Adam v. Folger, 120 Fed. 260, 56 C. C. 
A. 540; Ludwigs Mfg. Co. v. Payson Mfg. Co., 206 Fed. 64, 124 C. C. 
A. 194. 

Appellant is entitled to hâve its patent sustained, infringement there- 
of and unfair compétition found and restrained, and an accounting 
taken. 

The decree of the District Court is reversed, with direction to grant 
the relief prayed for. 



UNITED STATES METALLIC PAGKING CO. V. HEWITT CO. 739 



TJNITED STATES METAI.LIC PACKING CO. v. HEWITT 00. 

(Circuit Court of Appeals, Seventh Circuit. April 24, 1916. Reliearlng 
Denied July 13, 1916.) 

No. 2235. 

1. Patexts <S=328 — Vauditt and Infringement — Eod Packing Rino. 

The King patent, No. 914,426, for a metallic rod packing ring, divlded 
into two segments interlocklng wltli each otlier and tlie rod, was not an- 
tlcipated and Is valid; also held infringed by the ring of tlie Munich 
patent. No. 1,095,163. 

2. Patents ©=316 — Invention. 

Invention involves conception of at least some functlon, as well as tlie 
sélection of the means whereby that fonction can be operatively secured. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 14, 15 ; Dec. Dig. 
<g=»16.] 

3. Patents <S==>72, 236 — Anticipation — Change on Form ob Numbeb of 

Parts. 

Wliile the number of parts into which an ob.iect is divlded, or the ex- 
act form it assumes, may be of no importance in determining anticipation 
or Infringement, it may become absolutely determlnatlve, if a, glven number 
of pièces or a certain shape is essential to the reallzatlon of one or the 
other conception. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 86-91, 372, 373 ; 
Dec. Dig. <g=»72, 236.] 

4. Patents <S=>72 — Anticipation — Drawings or Prior Patent. 

A patent for a mechanical combination is not antlcipated by a drawing 
in a prior patent which incidentally shows a simllar arrangement or 
parts, when such arrangement is not essential to the first invention, and 
was not deslgned, adapted, or used to perform the functlon which it per- 
forms in the second invention, and where the first patent contains no sug- 
gestion of the way in which the resuit sought is accomplished by the 
second invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. |§ 86-91 ; Dec. Dig. 
<S=>72.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of IlHnois. 

Suit in equity by the United States Metallic Packing Company 
against the Hewitt Company. Decree for défendant, and complain- 
ant appeals. Reversed. 

For opinion below, see 220 Fed. 171. 

Francis T. Chambers, of Philadelphia, Pa., for appellant. 
George P. Fisher, of Chicago, 111., for appellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge. [1] The validity of letters patent No. 
914,426 granted to appellant as assignée of Charles W. King for im- 
provements in metallic rod packing ring and their infringement by 
appellee are involved in this appeal from a decree dismissing the bill. 
Judge Sanborn held the patent valid, but not infringed. 

^ssFor other cases see same topic & KBY-NUMBBS In ail Kejr-Numbered Digest* & Indexes 
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The second of the two daims in the patent had been disciaimed 
before suit. The first daim reads as follows: 

"A rod paeking ring of soft métal dlvided Into two segments, each of wliieh 
may be moved laterally over the rod to be packed and each huving tapered 
ends, one wlth a convex end surface adapted to lie under, and the other witli 
a concave end surface adapted to lie over the correspondlng tapered ends ot 
the other segment, said concave and convex surfaces being parallel to the 
axis of the ring and so disposed that, when assenibled on the rod, the segments 
interloclc witli each other and the rod to prevent either segment froni being 
moved laterally away from the rod, vrhlle the segments may be readily moved 
together or separated by movlng one segment relative to the other in a direc- 
tion parallel to the axis of the rod." 

The purpose and function of the invention is thiis described in the 
spécifications of the patent : 

"The object of the présent invention Is to provide a paeking whlch will be 
eflfectlve in preventing the flow of fluld along the rod and will be simple In con- 
struction and composed of a relatlvely sniall number of parts and whlch caii 
be readily assembled and disassembled. 

"A particularly important feature of the Invention is the formation of a soft 
métal paeking ring in two parts, so shaped that the ring can contract readily 
to compensate for the wear of the rod or paeking ring and thereby maintain 
a tight joint, while at the same time the parts interlock wlth each other and 
the rod, when assembled on the rod, In such manner as to prevent a latéral 
movement of elther segment away from the rod, while at the same time each 
segment of the ring inay be laterally moved onto or ofî the rod when dlsen- 
gaged from the other segment and the two segments when on the rod can be 
assembled together in the Interlocking or normal position or disassembled by 
moving one segment relative to the other in a direction parallel to the axis of 
the rod. Thls I aceomplish by the pecuUar configuration whlch I give to the 
ring segments." 

The drawing of Figure 5, describ- 

JTi^tS, ^^ ed as a perspective view showing 

the manner of assembling and dis- 

assembling the ring on the rod, will 

be sufficient. 

The inventer further states: 

"The concave and convex end surfaces, 
however, are parallel to the axis of tlie 
rod, so that the segments may be readily 
separated by movlng one segment rela- 
tive to the other in a direction parallel 
to the axis of the rod in the maimer 
shown clearly in Fig. 5. 

"Thèse surfaces must, however, be of 
sufficient capaeity and convexity and so 
disposed as to permit the proper contraction of the ring, while at the same 
time the segments are effeetively locked together when assembled on the rod. 
At the same time, each segment must not hâve its rod engaging surface so 
great or its overlylng part /* so shaped that the segment cannot be moved 
laterally over the rod to be packed. This means that each segment must not 
engage the rod over an arc of more than 180 degrees." 

The défense of noninfringement is based, first, upon the fact that 
in defendant's ring the meeting faces of the segments, instead of being 
strictly parallel to the axis of the ring, as well as to each other, form 
a slight angle about five degrees with the axis of the rod; second, 
apon the alleged limitation of daim 1 to this spécifie form Ijy reason 
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of the disclaimer of the broader claim 2; and, third, upon the grant 
of the Munich patent of April 28, 1904, No. 1,095,163, under which 
défendant makes its ring. 

If, however, the King patent is to be construed broadly enough to 
cover defendant's ring, then the défense of anticipation is urged 
primarily because of the Jérôme patent. No. 211,299, for stuffing boxes 
for steam engines. 

1. Infringement. There is one, and only one, différence between de- 
fendant's and the King ring. The meeting faces of the curved and 
tapered ends of defendant's ring, while parallel to one another, are 
not parallel to the axis of the ring. They départ five degrees from 
mathematical parallelism. 

If King's claim is to be limited to the requirement of exact parallel- 
ism, there is no infringement. Concededly, mathematical parallelism 
is neither possible nor essential in devices of this kind, when made 
for commercial purposes. With substantial parallelism, the very func- 
tional interoperation described in the patent will be attained. 

Défendant concèdes that the King claim is not limited to mathe- 
matical accuracy in the parallelism. The real question is whether, not- 
withstanding a departure therefrom to the extent of five degrees, sub- 
stantial parallelism still remains and, the functions thereby designed 
to be secured, are still attained. If so, then in our judgment the King 
claim is to be construed as including such substantial parallelism. 

Now a material departure from substantial parallelism of the 
contacting surfaces with the axis of the rod in a ring having the 
King features would prevent the latéral application of the ring seg- 
ments to the rod, because in at least one of them the ends of the inner 
faces would approach each other by a distance less than the internai 
diameter of the ring and the rod. Because of the softness of the 
métal, an essential élément of the claim, a slight departure, a de- 
parture only to the extent that défendant has made, will not, how- 
ever, affect the latéral applicability. Due to the softness of the métal 
and to the fact that the tips of the ring are finely drawn out, such 
segments cannot only be laterally applied to the rod without destruc- 
tion or functional distortion, but, when so applied, they interlock by 
sliding together axially, and function exactly like plaintiflf's with re- 
spect to packing for maintenance of tightness. It follows, therefore, 
that the substantial parallelism called for in the King patent covers a 
construction like defendant's, departing from mathematical paral- 
lelism by five degrees. Adam v. Folger, 120 Fed. 260, 56 C. C. A. 
540. 

That some advantages of plaintifif's more nearly mathematical 
parallelism are thereby sacrificed — defendant's segments are rights 
and lefts, while plaintifif's are interchangeable, further, défendant 
claims that there is a slight distortion of its sections or a slight in- 
accuracy in the fit — does not aflford an escape from the charge of 
infringement ; defendant's resuit "is the same in kind and efifected 
by the emplovment of plaintifif's mode of opération in substance." 
Winans v. De'nmead, 15 How. 330, 14 L. Ed. 717. And even if, by 
reason of the extent of defendant's departure from mathematical 
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parallelism and the inclination of the segment faces in the same direc- 
tion, certain more or less compensating advantages are obtained — an 
easier- assembling of the sections and their wedging together when 
assembled — and the Munch patent covering thèse be valid as an 
improvement in this particular on King, a point we need not déter- 
mine, yet inasmuch as défendant still adhères to and necessarily must 
adhère to a substantial parallelism, "it has none the less succeeded 
in appropriating ail that was of value" in the King ring. Hoyt v. 
Horne, 145 U. S. 302, 12 Sup. Ct. 922, 36 L. Ed. 713. 

Defendant's is no new combination of either the same or différent 
éléments ; it has ail of plaintifï's éléments so combined as to perf orm 
the same functions in the same way. As in Elizabeth v. Pavement Co., 
97 U. S. 126, 137, 24 L. Ed. 1000, defendant's peculiar form may 
constitute an improvement on plaintifï's and perform an additional 
office, but it none the less performs the office assigned to it in the 
King patent. 

Clearly the second claim was disclaimed because it covered, not a 
ring, but an old combination of the ring and the other éléments used 
in the. stuffing box. The packing ring in this combination was de- 
scribed only as composed of interlocking segments and formed with 
a conical end. Obviously neither this claim nor its disclaimer can 
extend or limit the scope of the first claim, the only claim for a 
spécial ring construction. 

[2] 2. Anticipation. Concededly the closest approach to the King 
ring is the ring shown in Jérôme patent. No. 211,299, dated January 
14, 1879, 30 years earlier than King. If the drawing alone were con- 
sidered, it would seem fully to portray King's ring. But invention 
involves conception of at least some function, as well as the sélection 
of the means whereby that function can be operatively secured. And 
while Jérôme would anticipate ail later inventors to the full extent 
of his invention as disclosed by his spécifications and claims read in 
conjunction with the drawings, and that, too, irrespective of whether 
he understood the scientific principles involved therein or appreciated 
ail of the functions of his construction, he does not anticipate that 
which cannot be attained compatible with his real conception. 

[3] While the number of parts into which an object is divided 
or the exact form it assumes may be of no importance whatsoever in 
determining anticipation or infringement, it may become absolutely 
dcterminative if a given number of pièces or a certain shape is es- 
sential to the realization of one or the other conception. Now Jerome's 
drawing shows a ring of two segments, a preferential form, with 
tapering ends. But, far from pointing out any need of limiting the 
number of pièces to two, he expressly states that the ring mav be 
composed of any desired number of sections. Moreover, he nowhere 
indicates that the degree of tapering shown in the drawing is func- 
tionally required. Therefore if, to attain some function, a ring of 
two segments, no more and no less, and each tapered in a certain way, 
is absolutely essential, the conception of that function as attainable 
by thèse means cannot hâve been anticipated by Jérôme ; and to that 
extent, at least, a subséquent inventor may hâve made a patentable 
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improvement. Nor is it material that the function attained by thèse 
limitations is itself old. 

Concedediy, to secure the interlocking of the sections with each 
other and with the rod when assembled thereon, sections which when 
not assembled on the rod do not interlock, and no one of which, 
without the other, interlocks with the rod, it is absolutely neceessary 
that the ring hâve only two sections, and that the ends taper no less 
than the drawing shows. The conception of this interlocking func- 
tion of a segmentai packing ring, essential to King's invention, was 
therefore not a part of Jerome's invention, and no one going to the 
Jérôme patent alone would find therein any such disclosures. 

[4] As was held in Brill v. Third Avenue Ry. (C. C.) 103 Fed. 289, 
quoted by us in Gray Tel. Pay Station v. Baird Mfg. Co., 174 Fed. 
417, 98 C. C. A. 353: 

"A patent for a mechanlcal comblnation Is not anticipated by a drawing 
in a prier patent wliicli incldentally stiows a simllar arrangement of parts, 
where such arrangement is not essential to the first Invention, and was not 
designed, adapted, or used to perform the function which it performs in the 
second invention, and where the flrst patent contalns no suggestion of the way 
in which the resuit sought is accompllshed by the second inventor." 

An examination of Jerome's two segment sketch drawing discloses 
two contacting tapered faces that are not parallel either to the rod 
or to each other, but inclined in opposite directions toward the center 
of the rod, making it impossible to assemble or disassemble them by 
moving them in directions parallel to the rod. Jérôme spécifies sev- 
eral times that the opposite tapering ends of each section must be on 
a curve coinciding with the periphery of the ring, and in one place 
he uses the expression "exactly coinciding" ; the meeting faces of the 
lapping ends must therefore be cylindrical. But, if they are cylindri- 
cal, the only form suggested or contemplated by Jérôme, and not 
helical, like a later King ring covered by a 1914 patent, then, when 
the two sections are made in exact conformity with the drawing, they 
cannot slide together or apart along the rod by a movement parallel 
with the rod, because they would absolutely interlock with one an- 
other, and not also with the rod, thereby preventing a movement of 
one towards or from the other and parallel with the rod. 

It foUows, therefore, that a ring made in exact conformity with 
the drawing, read in the light of the spécifications, as we believe it 
must be read if its teachings are to be discovered, would be im- 
practicable and inoperative for the use intended by either Jérôme or 
King; if the cylindrical surface were adhered to, and not, as in the 
model purporting to foUow the drawing, concedediy departed from 
sufficiently to permit a slight helical movement, the segments with laps 
as shown in the drawings could not be assembled on the rod ; it would 
be necessary to slip the ring over the end of the rod; if, however, 
they were tapered less than the drawing shows, they could not inter- 
lock with each other and with the rod, when assembled together. 
And, in fact, no Jérôme rings hâve ever been made for practical use. 

That Jérôme may hâve been ignorant of some function disclosed 
by his patent would not afïect it as an anticipation ; on the other hand. 
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the fact that the drawings might suggest some change thereîn, me- 
chanically slight, but operatively yielding a new function, will not 
deprive the later inventer of his improvement. 

In our judgment, neither Jerome's drawing of Figure 3, the ring, 
considered even entirely separate from Figures 1 and 2, the stuffing 
box, nor the Jérôme patent itself, anticipated King. 

It is unnecessary to examine in détail the other patents. None of 
them discloses a packing ring of King's construction or with its func- 
tions. 

The decree must be reversed, and cause remanded, with directions 
to proceed further in accordance with the views herein expressed. 



WESTERN GLASS 00. v. SOHMEKTZ WIRE GLASS 00. et al. 

SOHMERTZ WIRE GLASS 00. et al. v. WESTERN GLASS 00. 

(Oircuit Oourt of Appeals, Seventh Olrcuit. Noveinber 6, 1916.) 

Nos. 2015, 2021. 

Patents ®=3319(4) — Infringemext—Inteeest— Judgment— Allowance. 

In a suit for lufrlngeuient, the sum allowed plalntiffs as Interest to 
the date of the decree on annual profits earned by reason of the infringe- 
ment was disallowed, and the sum aecorded to défendant against profits 
as interest on its invested capital was reduced. Htld that, as the modi- 
fication did not uffect the ascertainment of profits, tliough there were 
changes in the amounts decreed due to plaintifts, plaintitïs are entitled 
to interest on profits from the date of the original decree, at which time 
damages wei'e llquidated. 

[Ed. Note. — For other cases, see Patents. Cent. Dig. § 585; Dec. Dig. 
<S=>319(4),] 

On motion to modify decree. Order modified. 

For former opinion, see 226 Fed. 730, 141 C. G. A. 486. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

PER CURIAM. The decree of the District Court was heretofore 
modified in two respects. The sum therein allowed plaintiffs as inter- 
est to the date of the decree on annual profits earned by reason of the 
inf ringement was disallowed, and the sum credited to défendant against 
profits as interest on its invested capital was reduced one-fourth, be- 
cause of our holding that one-fourth of defendant's capital was used 
in departments of its business other than that in which by reason of the 
infringement the profits were earned. The question now raised is 
whether interest is to be allowed on the net amount so found to be due 
plaintifiis from the date of the original decree or only from date of 
the decree in this court. 

In our judgment, plaintiffs are entitled to interest from the time 
that profits were first judicially ascertained, notwithstanding the modi- 
fications subsequently made in the decree. Thèse modifications did not 

^=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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afifect the ascertainment of the several éléments, liquidation of whicli 
was essential to any decree. The separate sums so ascertained were 
not changed by this court; the modifications were due to a différence 
of opinion, not as to the facts, but as to the law applicable thereto. 
The amount of profits were definitely ascertained and liquidated in and 
by the original decree. Under thèse circumstances, notwithstanding 
the changes in the amount decreed due them, by reason of the dis- 
allowance of interest on profits up to the date of the original decree 
and the réduction in the crédit given défendant, based upon facts 
therein found, interest on the net amount finally found to be due plain- 
tiffs should be allowed from the date of the original decree. 

The order heretof ore entered will be modified in accordance with the 
draft presented by plaintiffs, appellants in No. 2021. 



NATIONAL METAL HOLDING CO. v. TL'BULAR WOVEN FABRIO CO. 

(Circuit CouJ-t of Appeals, First Circuit. October 18, 1916.) 

No. 120S. 

Patents <Sï=5321 — iNFRjNOEirENT Suits—Circulars. 

Where a bill seekiug to eiijoin tlie iiifrinjtemfnt of a patent was uplield, 
and tlie patentée issucd a eircular letter to tl>e trade in good faitli, the 
issuance of tlie letter will not be en.loiued, where It expressed the conclu- 
rions reaclu'd by tlie court, thougli it was not wholly accnrate, and was 
ratlier stronjrly expi'essed. 

fl'M. Note. — For other cases, see l'atents, Cent. I>ig. §§ 588, 589; Dec. 
Dis. <S=:3;-!21.] 

Dodge, J., dissentlng. 

Appeal from the District Court of the United States for the Dis- 
trict of Rhode Island; Arthur L,- Brown, Judge, 

Bill by the National Métal Molding Company against the Tubular 
Woven Fabric Company. A temporary injunction was granted, and 
défendant moved to enjoin plaintiff from issuing a circular referring 
to the décision. From an order enjoining the issuance of the circu- 
lar, plaintiff appeals. Order reversed. 

See, also, 227 Fed. 884, 142 C. C. A. 408. 

Carroll L,. Perkins and W. K. Richardson, both of Boston, Mass. 
(Charles F. Perkins, of Boston, Mass., on the brief), for appellant. 
William Quinby, of Boston, Mass., for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. This case was in the nature of supple- 
mentary proceedings in référence to the publication of a letter refer- 
ring to the décision of this court maintaining the bill and restraining 
its publication. The letter was, perhaps, strongly expressed, and not 
altogether accurate ; but, clearly, we find no occasion to question its 
good faith, and without doubt it expressed the conclusions we reached, 
and on the whole we enter the following decree without further com- 
ment : 



®:=jFor other cases see same topic & KEY-NUMBER tn ail Key-Numbered Digests & Indexes 
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The order of the District Court is reversed, and the appellant re- 
covers its costs of appeal. 

DODGE, Circuit Judge (dissenting). I think the order of the Dis- 
trict Court should be affirmed. Upon the entry of its interlocutory de- 
cree and the issuance of its permanent injunction on April 14, 1916, 
as required by the mandate of this court, the plaintifï had proceeded 
to send circulars, dated April 20, 1916, to the defendant's customers, 
announcing the effect of the decree and injunction in language of its 
own. From a party assuming to follow such a course, I think the 
District Court, wherein the case was still pending for furthcr proceed- 
ings, had the right to require scrupulous care, not only to avoid actual 
misrepresentation as to the terms of the decree and injunction, but 
also to avoid conveying any possible misleading impression regarding 
them. I find no sufficient ground for disagreeing with the view of 
the District Court, that the language of thèse circulars was likely to 
lead to misapprehension of the scope of injunction. Like the circulars 
before the court in Rollman & Co. v. Universal Hardware Works (D. 
C.) 229 Fed. 579, they did not state what patent had been sued on, 
nor which claims had been held infringed, nor in what respect the 
defendant's structure before the court had been held to infringe. The 
fact that the défendant had sold its particular form of flexible conduit 
held to infringe, under its trade-name "Duraduct," when the bill was 
filed in 1912, and the références there to by that name during the pro- 
ceedings in the case, seem to me insuffîcient to warrant any assump- 
tion that no form of flexible conduit could ever be lawfully made or 
sold by the défendant under that name, and therefore insuffîcient to 
justify the broad statements in the circulars that further manufacture 
and sale of Duraduct by the défendant had been enjoined, and that 
"dealers and makers of Duraduct" would also be liable. There was 
no mention of Duraduct in the opinion of this court, nor in the decree 
entered, nor in the injunction issued by the District Court in conform- 
ity therewith. 

For thèse reasons I am obliged to dissent 



UNITED ELECTRIC CO. v. CRBAMERY PACKAGE MFG. CO. et aL 

(District Court, E. D. Wlsconsln. June 9, 1916.) 

Patents <g=328 — Validitt and iNFEisasMENT— Vacuum Cixaneb. 

The DlUon reissue patent, No. 13,352 (original No. 1,005.005), for a vaou- 
iim cleaner, although for an Improvement on a prlor device and comprislng 
a comblnatlon of old éléments, discloses patentable Invention, In that it 
rendered the prlor device for the first time efficient and workable; also 
held infringed. 

In Equity. Suit by the United Electric Company against the Creara- 
ery Package Manufacturing Company and others. On final hearing. 
Decree for complainant. 

See, also, (D. C.) 203 Fed. 53. 

«=3FDr other case* se« sam* teplc 4b KST-NUMBEiR In ail K«7-Numbered Dlgesti & Indexe* 
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Complainant, owner of Dillon reissue patent 13,352, dated January 9, 1912, 
for Improvement In vacuum cleaners, charges défendant wlth Infringement. 
The invention, as dlsclosed in the spécification and claims, is as foUows : 

Spécification. 

"The invention relates to vacuum cleaners including an electric motor, a 
suction fan, and a separating-chamber communicating wlth a plurality of in- 
let-openings adapted to communicate with the tubular shanks of suction-noz- 
zles. Such machines are designed and sold for the use of one or tvyo or some 
other particular number of suctlon-nozzles at the same tlme, and it is désirable 
for practical reasons to construct the fan with a greater eapacity than neces- 
sary to create the proper suction in the shanks of the particular number of 
nozzles which may be used ; and it is also désirable for economy to make the 
motor with only a little greater eapacity than necessary to create such suc- 
tion. In the opération of thèse machines difflculty has been experienced when 
more than the particular number of inlet-openings hâve been purposely or 
accidentaily used or opened at the same time, grovs'ing out of the fact that the 
work of the fan and the load on the motor will be so Increased as to burn 
out the motor. Thls difficulty is overcome by providing a partition between 
the fan chamber and the inlet-openings with an orifice therein of substantially 
the same cross-area as the coniblned cross-areas of the openings in the particu- 
lar number of suctlon-nozzles which may be used, thus llmiting the amount of 
air which can be drawn iiito the fan to the amount of air which may properly 
be drawn through the shanks of such particular nozzles. 

"The invention thus descrlbed as enibodied in a stationary vacuum cleaner 
is illustrated In the accompanying drawings, forming part thereof. 

"Figure 1 is a slde élévation 
of the vacuum cleanlng ma- 
chine, wlth some parts broken 
away to show interior détails; 
and figure 2 an élévation sec- 
tion of the electric motor, the 
fan blower, and the upper part 
of the separating-chamber. 

"Slmllar numerals refer to 
similar parts throughout the 
drawings. 

"The machine includes the 
separating-chamber 1 within 
the cyllndric case 2, the fan 
chambers 3 witliin the blower 
case 4, and the fan 5 located in 
the fan chamber and secured on 
the lower end of the spindle 6 
of the electric motor 7 which is 
secured ou the blower case. 

"The inlet-opening S of tho 
collecting-chamber is provided 
In the cyllndric case 2, and com- 
munlcates with the main con- 
duit 9, which Is preferably ex- 
tended Inward or adjacent to 
the wall of A building (not 
shown), and Is provided with a 
plurality of inlet-openings 10 
normally closed by the valves 
IX, for use In cleanlng the vari- 
ous apartments of the building. 
One or more suctlon-nozzles, as 
12, are provided, and the tubu- 
lar shanks 13 thereof are pre- 
ferably extended as by the tu- 
bular bandle H and the flexible 
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tube 13, and the free ends of the 
flexible tubular extensions are 
adapted to be entered into or 
otherwise connected witli oiie of 
the Inlet-oiienings 10 wheu the 
valve tliereof is open or remov- 
ed, wUereby the nozzle commu- 
nion tes witli tlie collecting- 
cliamber through said conduit. 
"Tlie cross-areas as at x — x 
of the openiug in the shanli et 
each nozzle is suitably propor- 
tionod to the area of the open- 
ing of the inlet slot 12a of the 
nozzle to properly perform the 
work thereof, and substantially 
the same size of opening pre- 
vails tbroughout the nozzle- 
shank, the tubular extensions 
thereof, and the communicating 
inlet-opening. The cross-area 
as at y — 7/ of the main conduit 
is preferably made much larger 
than the combined cross-areas 
of tlie openiiigs in the particu- 
lar niunber of nozzle-shanks de- 
signed to be operated at one 
tiuie, which enlargement is 
niade for the purpose of de- 
creasing the résistance and fric- 
tion caused by the flow of air 
through the main conduit, the 
same beiug generally extended 
a considérable distance froni 
the machine to the varions Inlet-openings. For the purpose of redueing fric- 
tional résistance in the fan 5 at the speed adopted for operating the machine, 
the same is likewise made considerably larger in capaeity, that is, the periph- 
eral outlet slot le Is widened to make a considerably larger outlet area than 
the combined areas of the openings in the shanks of the partiCular number 
of nozzles to be used at the same time ; and this slot is so widened for the 
further purpose of freely passing articles of refuse which may be drawn 
through the fan, and which would otherwise lodge in and clog the slot. And 
the motor 7 Is designed and adapted to nornially rotate the fan at the adopted 
rate of speed, and as such speed of rotation to properly perform the work 
necessary to create the proper vacuum or suction in the tubular shanks of 
the particular number of nozzles vv'hich may be properly used. 

"The orifice 11 which constitutes the Inlet to the fan chamber Is provided 
in the partition separating this chamber from the collecting-chamber, and, 
for the purpose of this invention, the cross-area, as at z — z of this orifice, is 
made substantially equal to the combined cross-areas of the openings of the 
particular number of nozzles designed to be used at one time, so that the 
fan can only take in the amount of air which properly passes through the 
shanks of such particular number of nozzles, and therefore the capaeity of 
the motor cannot be overloaded to injure or to burn it out." 

Claims. 

"1. A vacuum cleaner including a separating-chaniber having a plurality of 
valved inlet-openings communicating therewith, suction-nozzles having tubu- 
lar shanks adapted to be connected with the inlet-openings, a suction fan 
having a capaeity greater than that required for the combined eross-areas of 
a particular number of nozzle-shanks, a motor connected with the fan 
having a capaeity substantially equal to the requirements of said particular 
number of nozzle-shanks, and a partition between the separating-chamber and 
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the fan having an orifice therein with a cross-area substantially equal to the 
combined cross-areas of said particular number of nozzle-shanks. 

"2. A vacuuru cleaner including a separating-chamber having a plurallty of 
valved inlet-openings communicating therewith, suction-nozzles liaving tubu- 
lar shauks adapted to be connected with the inlet-openings, a suction fan 
having a capacity greater than that required for the combined cross-areas of 
a particular number of nozzle-shanlîs, a motor connected with the fan hav- 
ing a capacity substantially equal to the requlrements of said particular 
number of nozzle-shanks, and a partition between the inlet-openings and the 
fan having an orifice therein with a cross-area substantially equal to the 
combined cross-areas of said particular number of nozzle-shanks. 

"3. A vacuum cleaner including a separating-chamber with a communicat- 
ing conduit having a plurallty of valved inlet-openings therein, suction-noz- 
zles having tubular shanks adapted to be connected with the inlet-openings, a 
suction fan having a capacity greater than that required for the combined 
cross-areas of a particular number of nozzle-shanks, a motor connected with 
the fan having a capacity substantially equal to the requlrements of said par- 
ticular number of nozzle-shanks, and a partition between the separating- 
chamber and the fan having an orifice therein with a cross-area substantial- 
ly equal to the combined cross-areas of said particular number of nozzle- 
shanks. 

"4. A vacuum cleaner including a separating-chamber with a communicat- 
ing conduit having a plurallty of valved Inlet-openings therein, suetion-nox- 
zles having tubular shanks adapted to be connected with the inlet-openings, a 
suction fan having a capacity greater than that required for the combined 
cross-areas of a particular number of nozzle-shanks, a motor connected 
with the fan having a capacity substantially equal to the requlrements of 
said particular number of nozzle-shanks, and a partition between the inlet- 
openings and the fan having an orifice therein with a cross-area substantially 
equal to the combined cross-areas of said particular number of nozzle- 
shanks. 

"5. A vacuum cleaner including a separating-chamber with a communi- 
cating conduit having a plurallty of valved inlet-openings therein, suction^ 
nozzles having tubular shanks adapted to be connected with the inlet-open- 
ings, a suction fan having a capacity greater than that required for the 
combined cross-areas of a particular number of nozzle-shanks, a motor con- 
nected with the fan having a capacity substantially equal to the requlrements 
of said particular number of nozzle-shanks, and a partition between the 
separating-chamber and the fan having an orifice therein with a cross-area 
substantially equal to the combined cross-areas of said particular number of 
nozzle-shanks, the cross-area of the conduit being greater than the combined 
cross-areas of said particular number of nozzle-shanks. 

"6. A vacuum cleaner including a separating-chamber with a communicat- 
ing conduit having a plurallty of valved inlet-openings therein, suction-nozzles 
having tubular shanks adapted to be connected with the inlet-openings, a 
suction fan having a capacity greater than that required for the combined 
cross-areas of a particular number of nozzle-shanks, a motor connected with 
the fan having a capacity substantially equal to the requlrements of said 
particular number of nozzle-shanks, and a partition between the inlet-open- 
ings and the fan having an orifice therein with a cross-area substantially 
equal to the combined cross-areas of said particular number of nozzle-shanks, 
the cross-area of the conduit being greater than the combined cross-areas of 
said particular number of nozzle-shanks. 

"7. A vacuum cleaner including a separating-chamber having a nozzle con- 
duit communicating therewith, a suction fan adjacent to the chamber with an 
intervenlng partition having a communicating orifice therein, and a motor in 
operatlve connection with the fan ; the conduit and the fan being of greater 
capacity than the motor, and the slze of the orifice being proportioned to 
the capacity of the motor. 

"8. A vacuum cleaner including a nozzle conduit, a suction fan havlag a case 
with an inlet orifice in communication with the conduit, and a motor In. 
operatlve connection with the fanj the conduit and the fan helng ot greater 
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capacity than the motor, and the size of the orifice belng proportloned to 
the capadty of the motor. 

"9. A vacuum cleaner includlng a separating-chamber, a suction fan and 
a motor In operative connection, there belng a partition harlng a communl- 
cating orifice between the chamber and the fan; the fan belng of greater 
capacity than the motor, and the slze of the orifice belng proportloned to the 
capacity of the motor. 

"10. A vacuum cleaner includlng a suction fan haylng a case wlth an In- 
let orifice thereln, and a motor in operative connection wlth the fan; the 
fan belng of greater capacity than the motor, and the orifice belng propor- 
tloned to the capacity of the motor." 

Harry Frease, of Canton, Ohio, and Erwin & Wheeler, of Mil- 
waukee, Wis., for plaintiff. 

Luther L. Miller, Charles C. Linthicum, and Lincoln B. Smith, ail 
of Chicago, 111., for défendants. 

GEIGER, District Judge (after stating the facts as above). The 
parties are agreed that, whatever may appear in the art or industry 
of vacuum or pneumatic cleaning, no substantial successes had been 
achieved until the advent of the Kenney patent, 847,947, issued in 
1907, upon application filed in 1901. This concurrence finds further 
support in the view taken, upon considération, by the House of Lords, 
of Booth's British patent, issued in 1901. The gênerai survey of the 
art as found in the opinions filed in the latter case, is helpful in deter- 
mining the scope of the présent inquiry so far as it concems the pat- 
entable novelty, or the quality of Dillon's structure. Thus it is ob- 
served : 

"It Is admitted that under the patent [Booth's], the extraction is satls- 
factory and thorough, and that while otber persons, Includlng the patentée, 
had been attempting to solve the problem of the complète removal of dust 
from articles Uke carpets, remalnlng in situ, ail such attempts had Bub- 
tftantlally falled." 

Again : 

"In the présent case, the attempted solution of the problem by a fan 
and by an ejector are very amply proven to hâve been Ineffldent, wasteful, 
and futile. The évidence Is quite plaln on that subject, and when, the 
problem having been thus before men's minds and a solution having been 
anxiously and repeatedly attempted and falled, I thlnk, although not per se 
concluslve, it goes a long way to satisfy the mind as to the présence of In- 
vention, wben Booth's attempt, imder the patent now assalled, was accom- 
panied by complète and satisfactory suoceas." 

Lord Mersey said : 

"The daim Is for a comblnation consIstliiK of tbree thlngs, namely, an 
«xtrdctlng implement, a power-driven suction pump, and a dust-coUectlng ap- 
paratus. It Is truly said that none of thèse three thlngs was a novelty at 
the date of the patent, and It la also truly said that it requlred no Ingenuity to 
place them side by side. But the évidence, I thlnk, shows that they are not 
merely placed side by side, but that they are fitted and worked together In 
comblnation In such a manner as to produce one machine whicfa is both novel 
and useful. • * * The comblnation does Its work well, and the madilne Is 
àdmittedly a practical success. No earlier contrivance having the same object 
In View bas been anythlng but a fallure. Tbia drcumstance may not be con- 
duslve, in law, in favor of the patentée, but it goes a long way to prova 
that there Is Invention. • • • " 

Cogîplainant's proofs respccting the art as developed prior and sub- 
•equently to the advent of the Kenney patent are quite elaborate, and 
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its contention, in brief, is: That when Goughnour (who, défendant 
claims, invented, if any one did, whatever Dillon claims) in 1909 dis- 
closed his invention, there were two assumptions dominant in the en- 
deavors of ail seeking to perfect a vacuum cleaning machine : (1) That 
high vacuum was essential to success ; and (2) that a centrif ugal fan 
was not adéquate for its production. And complainant readily con- 
cèdes to Goughnour a large forward step in the art through his con- 
tribution of a new form of fan. Whether the so-called high vacuum 
cleaning Systems produced successful machines is not, so plaintifï 
concèdes, répugnant to the claims or merit on the part of either Gough- 
nour or Dillon, because their endeavors were directed to avoiding de- 
ficiencies of the so-called high vacuum principle. Thus, while it is con- 
ceded that when a high vacuum is created, such vacuum and its ré- 
sultant suction is extended to the nozzle, it is not maintainable at that 
point without expenditure of power at ail time equal to exhausting 
f rom the apparatus the précise volume entering upon release of the suc- 
tion. That is to say, the power to exhaust must, at ail times, be prés- 
ent to meet the inrush of air displacing the vacuum. Now, Gough- 
nour, in directing his effort to remedy this, devised a fan, whose gên- 
erai structure is now well known in the art, which is of the centrif ugal 
type, with two converging walls forming substantially uniform air 
passages, and concededly having a capacity of producing a continuous 
movement of an air volume at great velocity through the apparatus. 
So, too, in meeting the claims made by défendants, the basic con- 
tention of complainant with respect to the particular art of vacuum 
cleaning is that it must be distinguished from ordinary dust-collectmg 
or pneumatic conveyors; that it combines the act of collecting with 
that of extracting dust and dirt from fabrics. Therefore the organiza- 
tion of a structure must be efficient in both thèse aspects. Complainant 
gives to Goughnour the crédit of recognizing that efficiency. To meet 
thèse combined requisites dépends, not so much upon the amount of 
vacuum which can be created in the apparatus, or at the operating 
tool or nozzle, but rather upon the constancy and continuity of a vol- 
ume sufficient both for extraction and collection; that the cleaning 
is not produced by the quantum of vacuum pressure, but by the con- 
tinuity and constancy of the volume of air passing through a fabric, 
or upon or along a surface to be cleaned. Complainant further créd- 
its Goughnour with a new collecting tank into whose upper part the 
dust-laden air is admitted, and from whose upper end the air is drawn 
directly into the eye of the fan, thus permitting a gravity séparation 
of dust from the air, and thereby dispensing with filtering means ; that 
his fan permitted the use of suction-nozzles with wider slots, tubes and 
hose with larger diameters than those permitted with high vacuum 
exhausting pumps; that the saving of power as well as the protec- 
tion of electric motors in their use in the modem air-cleaning apparatus, 
îs to be credited to Goughnour in preventing: (1) An excess of vacu- 
um; (2) a decrease in consumption of power when the suction-nozzle 
is closed ; (3) and the prévention of loss of power by a filtering wall, 
by air slipping or by frictional contact. 
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The efforts of Goughnour culminated, late in 1909, In the commer- 
cial development of what is known as the Goughnour power machine, 
and, shortly thereafter, the Goughnour Tuec machines were brought 
out. The ensuing year brought out 600 of thèse machines, and they 
achieved what appeared, initially, to be decided success. A référence 
to this period may be helpful in view of complainant's insistence re- 
specting its bearing upon the quahty of Dillon's discovery. The dis- 
placement, at this early stage, of competitors' apparatus in the market 
by complainants is proved ; but with it is also the proof respecting the 
failure of the Tuec to maintain its position among users. In a great 
majority of instances the apparatus became crippled through the burn- 
ing out of the electric motor, and as a resuit of this situation, imminent 
failure threatened complainant "because no suitable means had been 
discovered or devised for protecting the machine against inhérent tend- 
ency to destroy itself." This seems, in the proofs, to hâve developed 
as a defect or deficiency in the Goughnour construction, and, during 
the year preceding Dillon's disclosure, was the occasion of close and 
rather unremitting expérimental endeavor directed to its remedy. Thus 
small holes were made in the bottom of the bearing head to help ven- 
tilate the motor; the motor case was changed; slots were put in the 
top to afford ventilation. Later a new style of fan was devised, 
it was changed by closing the eye of the outer wall of such fan, and 
the inlet-opening in the lower wall was reduced; again, the diameter 
and the peripheral outlet of the fan were modified by réduction. 

Now, if complainant's proofs respecting its own expérience amount 
to anything, they support its claim that during this period Gough- 
nour had demonstrated the f easibiHty of a centrifugal fan operating on 
a low-pressure principle, provided the machine or apparatus would 
stand the strain at the motor end. By this is not meant that he discov- 
ered the centrifugal fan, nor the principles of pneumatics inhering in 
its use. But the record hère does show that his labors produced a 
new combination in air-cleaning apparatus. 

Up to this point it may be conceded that Dillon had contributed 
nothing which, being in his présent patent, is to his crédit as an in- 
venter; and défendant, to support its contention of invalidity, makes 
the broad daim that, beginning with 1869 (McGaffey's patent), ail the 
éléments of Dillon's claims are found in the art; the rotary fan, a 
separating-chamber, the vertical stand-pipe with openings, the suction- 
nozzles, the acknowledged status of the Kenney patents, the electric 
motor, and, lastly, the Goughnour fan embodied in his patent granted 
in 1911 upon an application filed in 1909. The défendant 's conclusion 
is theref ore thus stated in its brief : 

"It thus appears that ail of the actual physical éléments of fhe DiUon con- 
struction are ail old and hâve ail been used in the prior art in the same combi- 
nation and for the same purpose. Notve of the prior wrt patents referred to, 
howcver, contains any restriction as to the relative capacitif of the fan, inlct 
orifice, and the motor, and iwthing concerning the stihstantial eqtuility of 
the cross-arca of the inlet orifice and the cross-areas of the nozzle-shanks. 
So far as thèse vaeuum cleaner patents are concerned, Dillon's contribution 
to the art consisted in making the inlet orifice of the fan substantially equal 
to the cross-areas of the nozzlo-shanks intended to be used at one tiiue so 
as to limit the power demand on the motor ; but this was also old, old in the 
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vacuuiii cleanlng art, and well known to those who were employed In In- 
stalling such devices and in experimenting generally wlth the use of suction 
fans." 

If, therefore, Goughnour did disclose a new organization of élé- 
ments — and the proofs show that his combination was new — is Dillon 
entitled to récognition as an inventor for making as a minimum of con- 
tribution what the défendants concède to him? Can he claim to hâve 
produced something which was lacking when Goughnour's work was 
finished, and which has turned to good account ail that Goughnour 
and his predecessors had done? The proofs, in my judgment, show 
that Goughnour, with ail his labors, had failed to make a combination 
that could stand the strain of use. Whether the précise trouble was 
caused by clogging of the fan, by the amount of air going through 
the fan, or by other causes, may be indefinitely debated. The fact re- 
mains that, in ail experiments made prior to December, 1910, the pneu- 
matic principle now embodied in Dillon's patent had not been resorted 
to as a possible remedy for the difficulties attending plaintifif's machines 
in the hands of users. Nor ought it, in my judgment, to detract from 
the quality of Dillon's act as inventive, to point out that, despite the 
tribulations of plaintiff, the Sturtevant patent, issued more than 40 
years ago on a centrifugal blowejr, may hâve pointed out this matter of 
relationship between inlet pipes and the blower opening; or that engi- 
neers in experiments had recognized the propriety of maintaining a 
relation between the inlet orifices and the fan capacity, because of its 
effect upon power consumption ; or that in dust-collecting apparatus 
in factories, the principle had received récognition. The accomplish- 
ment of Dillon^assuming it to be no more than défendants concède it 
to be — is subject, justly, to récognition as inventive, within the doc- 
trines of Air Brake Co. v. Christensen Engineering Co. (C. C.) 123 
Fed. 306, Gen. Electric Co. v. Hartman, 187 Fed. 131, 109 C. C. A. 49, 
Toledo Comp. Scale Co. v. Computing Scale Co., 208 Fed. 410, 125 
C. C. A. 622, and other cases cited by counsel. If the record hère 
showed that Goughnour had solved the problems arising out of 
the breaking down of the machines ; that after altering his fan con- 
struction no further trouble was experienced — a question quite dif- 
férent than the one before us might be presented. As it is, the record 
shows that Dillon's act overcame the deficiencies, and I think he is en- 
titled to crédit as an inventor, no matter how much crédit may be due to 
Goughnour for his development. Were there doubt on this, the 
proofs respecting the success of the apparatus, its acceptability, 
as shown by sales, would solve such doubt. 

Corning to the issue of infringement, a comparison of défendants' 
apparatus with complainant's, and with the patent structure, one is 
at first led to wonder, not how a charge of infringement is to be sub- 
stantiated but rather how it can be avoided. For example, identity 
of suction-nozzles in respect of shape, size of slot, diameter of the 
shank ; length, diameter, and shape of ends of tubular handles ; length, 
diameter, structure, fittings of hose; diameter of suction tubes; the 
separating tank in its material structure ; the size, shape of parts, diam- 
eter of exhaust pipe of the fan-casing; the size, conical shape, the 
236 F.— 48 
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width of peripheral outlet slot ; the reduced inlet orifice of the fan — 
thèse as well as the size, gênerai appearance, even as to the coat of 
paint, are not only established but appear on mère inspection and com- 
parison. The différences apparent are the sluxpe of the dust-coUecting 
tank and the position given to the fan casing and the motor. Now, as I 
view the proofs in the case, the real and only question of infringement 
is that arising upon the contention of défendants, of their substantial 
variation f rom the patent structure which arises through the change at- 
tempted in the subséquent patent granted to Benbrook and Campbell. 
It is true that such subséquent patent is not évidence of infringement, 
but it is equally true that the only substantial différences claimed be- 
tween défendants' and the patent, as well as plaintiff's commercial de- 
vices, are the very ones which are claimed in such later patent as dis- 
closing the point of distinction. 

By recurring to Dillon's spécifications and claims, it will be observed 
that his point of greatest stress is the récognition and maintenance, 
substantially, of relations there specified, between the inlet orifice, the 
fan, the motor, and the nozzle openings. That the défendants rec- 
ognized this, and no doubt can be entertained (in view of their rela- 
tionship to the plaintiff at the time they applied for a patent) that 
they were speaking directly to Dillon's structure, is shown by the fol- 
lowing excerpts from their patent sp&ifications : 

"By the above-described arrangement of adjustable sleeve In connection 
with tlie Intake opening of the fan-easlng it is apparent that after the ap- 
paratus is set up, by removal of the cap IS, said throat-sleeve may be 
adjusted to regulate the intake opening to the fan in proportion to the 
number of suctlon-nozzles that may be used at the same time in the opéra- 
tion of the device. Thus the intake orifice is predeterminedly set with re- 
spect to the uumber of tools to be operated whereby the amount of air 
drawn into the fan is limited aecordingly. Hence great economy In the con- 
struction of the machine is efCected, due to the fact that a single machine 
may be designed and utilized for one or a séries of suction-nozzles wlthout 
spécial construction or variations." Lines 12 to 29, p. 2. 

"We are aware that vacuum apparatus of thls gênerai character hâve 
been utilized wherelu a partition between the fan-chamber and inlet-opening is 
provided with an orifice that is substantially the same In cross-sectional 
area as the combined cross-sectional area of the number of openings in the 
stand-pipe for attaehing suction-nozzles, thus llmlting the amount of air 
which can be drawn into the fan to the amount of air which may properly be 
drawn through the shanks of the particular number of nozzles. This construc- 
tion requires speclally designed machines in each Instance for accomplishing 
the desired resuit whereby our apparatus as previously described, being ar- 
ranged with an adjustable air intake without respect to the cross-sectional 
area of the partition in the separator, can be used for one or more suction- 
nozzles by a simple adjustment." Lines 43 to 63, p. 2. 

It seems clear that défendants, in constructing their machines, 
hâve done the very thing which they above aim to do — not, as sug- 
gested, rejected Dillon's disclosure, but adopted it, and, by means of an 
adjustable sleeve upon the orifice and a conical projection on the fan, 
endeavored to évade it by claiming that through thèse there is a sub- 
stantial departure from a fixed relation of the orifice, ascribed to Dil- 
lon. Each of the claims of their patent industriously includes, as an 
élément, a section chamber "provided with a discharge opening and an 
air inlet-opening of unrelated areas," but couples therewith (for ex- 
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ample daims 1 and 6) adjustable means, or an adjustable sleeve for 
regulating the "flow of air through the chamber." It is my judgment 
that this is as palpable an attempt to merely color Dillon's disclosure 
as was condemned in the Tire Chain Cases. Défendants, in attempting 
to distinguish from the latter cases, say: 

"The case at bar does not fall within that class, slnce the adjustment is 
made at the factory, and then the adjustable device is bolted up in the in- 
terior of the machine, where the purchaser is not cven aicare of its existence ; 
and the complainant bas utterly failed to show the position of the adjustahle 
sleeve at the time of sale." 

This amounts, in substance, to saying that the machines of défend- 
ants, as they put them out, purposely ignore exact relations taught by 
Dillon ; that they purposely ignore proportions, but that they provide 
means for fixing either, as efficiency may from time to time dictate. 
Therefore, because the machine when put out may not then hâve fixed 
relations or proportions within the reading of Dillon's claims, and be- 
cause the purchaser may be actually ignorant of the means provided 
for getting vk^ithin the range of such claims, there is no inf ringement. 
This would afford an easy method of covering infringement — a com- 
plète frustration of the Tire Chain Case doctrine. 

Without analysis of the proofs submitted by défendants respecting 
the détail construction of their various machines, the conclusion seems 
irrésistible that ail embody the very construction for which Dillon was 
given crédit in his patent, and that they inf ringe its various claims. 

The contention that the reissue patent is invalid because of its in- 
clusion of the last four claims is, in my judgment, unsound. Dillon, 
certainly, as against the présent défendants, is entitled to liberality in 
respect of his disclosure in his original spécifications. It cannot be 
urged that the Commissioner of Patents did not acquire and hâve ju- 
risdiction to entertain the application for reissue. That is to say, it 
does not appear that there was not a proper showing of inadvertence 
or the like as a basis for entertaining the application. Nor is there 
a suggestion of lâches during which intervening rights accrued which 
shouïd bar exercise of the jurisdiction. Giving to his spécifications 
and original claims the liberality to which they are entitled, the démon- 
stration ofîered by complainant, respecting the coïncidence of claims 
6 to 10, with the invention or its parts disclosed in such original 
spécifications, is entirely tenable. Computing Scale Co. v. Computing 
Scale Co., supra. 

The plaintiff is entitled to a decree, adjudging the patent valid and 
infringed. 
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PITTSBUEGH lEON & STEEL FOUNDRIES CO. v. SEAMAN-SLEETH CO. 

(District Court, W. D. Penusylvania. October 13, 1916.) 

No. 55. 

1. Patents <S=»157(1) — Construction — "Essentially" — "Substantiai.lt." 

The Word "essentlally" Is not a synonym for "substantially," and, 
when used in a patent claim, means something essential or indispensably 
necessary. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 229, 230; Dec. 
Dig. ®==>157(1). 

For other définitions, see Words and l'hrases, First and Second Séries, 
Essentially ; Substantially.] 

2. Patents <S=»328 — Validity and Infringement — Alloy of Iron. 

The Speer and Forster patent, No. 1,071,364, for an alloy of iron in 
which chrominm, nickel, silicon, and carbon, in small, but varying, propor- 
tions, are essential ingrédients, is void for anticipation and lack of novel- 
ty; also held not infringed if conceded valirtity. 

3. WoKDs AND Phrases — "Alloy." 

An "alloy" is a mixture or combination of metals while in state of 
fusion. 

[Ed. Note. — For other définitions, see Words and Phrases, Second Séries, 
Alloy.] 

4. WoKDs AND Phrases — "Essential." 

"Essential" means Indispensably necessary; important in the highest 
degree ; requisite. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Essential.] 

5. WoBDS AND Phrases — "Essence." 

The word "essence" means that without which a tliing cannot be Itself. 
[Ed. Note, — For other définitions, see Words and Phrases, Essence.] 

6. WoBDS AND Phrases — "Control of Carbon." 

What is ordinarily meant by the "control of carbon" appears to be such 
a Chemical action upon the carbou in an alloy as will keep It largely in a 
combined graphitic state. 

In Equity. Suit by the Pittsburgh Iron & Steel Foundries Company 
against the Seaman-Sleeth Company, On final hearing. Decree for 
défendant. 

F. W. Winter and F. N. Barber, both of Pittsburgh, Pa., for plain- 
fifif. 

C. M. Clarke, of Pittsburgh, Pa., for défendant. 

ORR, District Judge. This is a patent case. The plaintiff and the 
défendant are both corporations of the state of Pennsylvania, hâve 
their principal offices and foundries in this district, and are competitors 
with respect to their respective products of varions kinds, but especially 
with respect to rolls which are used in forming and finishing rails, 
beams, and other f orms of steel, and perhaps of other metals. 

The patent in suit is United States patent No. 1,071,364, issued Au- 
gust 26, 1913, to James Ramsey Speer and WiUiam L. Forster, as- 
signors of the plaintiflf, for "alloy of iron." The plaintiff charges the 

©=jFor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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défendant with infringing its rights under said patent by the use of 
the alloy therein disclosed. 

The défenses are that the patent is invahd and void, because the alloy 
of iron covered by the patent had been in public use and on sale in 
the United States for more than two years prier to the application of 
the patent, because the same had been patented and described in printed 
publications prior to the same period, and because the subject-matter 
of the letters patent does not involve invention; and further it is in- 
sisted that there is no infringement on the part of the défendant. 

[3] As an alloy is a mixture or combination of metals while they 
are in the state of fusion, it was to be expected that many analyses 
would be the subject of considération in the disposition of this case. 
The patent in suit itself contains five separate analyses. The analyses 
offered by the plaintiff as tending to show infringement are reasonably 
fevv in number, but the analyses offered on the part of the défendant 
as tending to show the state of the prior art are very numerous. 

Of the two claims of the patent in suit, one only is in issue which 
reads as f ollows : 

1. "As a iiew articlf of manufacture, an alloy comprising essentially silicon, 
.10?^; to 2.00% ; chroniium, .5%^ to 1.50% ; nickel, .25% to 1.00% ; sulpliur, not 
excpcdinfî .05% ; phos^phorus, not exceeding .12% ; manganèse, not exceeding 
.45% ; total carbon, 1.25% to 3.50'/,); and iron approxiniately sufticient to 
complète the 100%." 

[1, 4, 5] We notice in the claim, after the word "alloy," the words 
"comprising essentially." The use of those words in their ordinary 
meaning tends to convey the idea that any alloy which did not con- 
tain the several metals named in the claim and within the limits of the 
percentages therein stated would not be the alloy of the patent. "Es- 
sentially" means the "state or cjuality of being essential." "Essential" 
means "indispensably necessary ; important in the highest degree ; req- 
uisite." The word "essence," f rom which both said words are derived, 
means "that without which a thing cannot be itself." The word "es- 
sentially" is not a synonym for "substantially." The ttse of both words 
by the patentées is found in the second claim of the patent, which is 
not in litigation, and cannot there be deemed, even by the patentées, to 
hâve been intended as synonymous. 

[2] It appears in the claim that there are seven separate metals 
which are to be expected in the alloy in addition to iron. The percent- 
ages of the metals, when compared with iron, are very small, but as 
between themselves they bave quite a large range. With respect to 
three of the metals, to wit, sulphur, phosphorus, and manganèse, the 
minimum amount is not disclosed, while the respective maximum per- 
centages are sulphur .05, phosphorus .12, and manganèse .45. Because, 
therefore, with respect to thèse three metals, the minimum is not ex- 
pressed, it is reasonably concluded that their relation to the other metals 
was not deemed important, except that they should not exceed the re- 
spective percentages disclosed as the maximum limits. Nowhere in the 
spécifications or in the évidence on the part of the plaintiff is emphasis 
placed upon the value of either of those three named éléments. In the 
original first claim filed with the application for the patent in suit there 
is the statement that "manganèse, sulphur and phosphorus are held uni- 
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formly low approaching the standard for steel, in order to reduce their 
undesirable effects." Mr. Speer, on the witness stand, ref erring to the 
same three éléments, said: 

"They exist in our product, as they do in other products of iron and steel, 
ospecially steel," and that "our effort was to keep them as uniformly low as 
was reasonably consistent with good manufacturing praetioe." 

It is therefore reasonable to conclude that they were made parts of 
the alloy of the patent merely because they were found in ail steels to 
a greater or less extent, and for that reason only were éléments essen- 
tial to the production of the métal which the patentées believed to be 
new. 

Excluding, therefore, the said three metals, and as well also iron, 
which is necessarily the main constituent of the alloy, we hâve left four 
other metals which are essential, in accordance with the instructions of 
the patent, to give to the alloy the characteristics which the patentées 
claim it possesses. Because the words "nickel" and "chromium" and 
the words "silicon" and "carbon" occur in the spécification, respec- 
tively, in apparent association, we hâve given a relative proximity to 
such ternis in the following rearrangement of the five several analyses 
set forth in the patent, ail of which come within the ranges of per- 
centages found in the claim in suit : 

(a) Chromium 1.05 
Nickel , .50 

(b) Chromium; .85 
Nickel .43 

(c) Chromium .85 
Nickel .43 

(d) Chromium .90 
Nickel .50 

(e) Chromium .90 
Nidkel .53 



Silicon 


.60 


Carbon 


2.13 


Silicon 


1.55 


Carbon 


2.9S 


Silicon 


1.70 


Carbon 


3.20 


Silicon 


.70 


Carbon 


1.88 


Silicon 


.60 


Carbon 


2.26 



Sulphur .03 

Phosphorus .043 

Manganèse .30 

Sulphur .023 

Pliosphorua .096 

Manganèse .45 

Sulphur .023 

Phosphorus .096 

Manganèse .45 

Sulphur .033 

Phosphorus .040 

Manganèse .250 

Sulphur .033 

Phosphorus .073 

Manganèse .22 



The gênerai statement is made in the spécification in référence to 
castings containing the éléments and percentages specified in claim 1 
that: 

"Such castings show remarkable results In tensile and transverse strength, 
and In wearing and abraslve quallties, and In résistance to the action of 
heat" 

With respect to the product from the uses of the analysis above 
marked "(a)," this statement is made: 

"The resuit was a very hard résistant material, requiring the lowest lathe 
speed and the hlghest grade of tool steel to dress It" 
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With respect to the product arrived at from the uses of the analyses 
above marked "(b)" and "(c)," this statement is made: 

"The results obtained in tbese cases were materlals whleh were hard and 
résistant to the action of abrasion under heat, and susceptible of belng 
forged." 

With respect to the alloy arrived at from the analyses above marked 
"(d)" and "(e)," it is stated: 

"It can be forged into a lathe tool or drill and properly annealed and hard- 
■ened. The performance of thèse tools is the equal of the highest grade of 
crucible tool steel." "The tensile strength of the flrst sample showed 91,220 
pounds per square inch without any change in area, elongation, or elastlc lim- 
it other than would be observed in cast iron." 

The différences between the products of the analyses "(d)" and 
"(e)" are not stated in the patent. It will be noticed that the différences 
between those two analyses are merely that the nickel is .50, silicon .70, 
and Carbon 1.88 in "(d)," and nickel .53, silicon .60, and carbon 2.26 
in "(e)-" If there is a différence between the products respectively ob- 
tained by the use of "(d)" and "(e)," what is that différence, and why 
does it exist ? The same may be observed with respect to analyses "(b)" 
and "(c)." The only différences are silicon 1.55 and carbon 2.93 in 
"(b)," and silicon 1.70 and carbon 3.20 in "(c)." That the patent con- 
templâtes différences in the products from the use of différent analyses 
is plain, else why are definite analyses and products mentioned, and 
why is claim 2 limited to definite percentages? Yet there is nothing 
in the patent to show why, when the percentages of one métal is in- 
creased, others are not ratably increased also. The spécification says : 

"We hâve found that in casting varions sections the amount of silicon and 
carbon must be varied in accordance with gênerai foundry practice to get the 
desired results; and it is for that reasou that the maximum and minimum 
limits which we hâve given for silicon and total carbon are qulte far apart. 
In fact, we would not limit ourselves to the amount of sUlcon and carbon 
mentioned herein, in case the castings to be made should hâve a very enor- 
inous section." 

Again, the spécification contains thèse words: 

"It bas been claimed that iron castings containing nickel and chromlum 
with a hlgh total carbon content are of value. From our expérience we do 
not attach any importance to the increased carbon contained in such castings, 
made with the combination of alloys similar to ours ; at least, no such results 
can be obtained in tensile and transverse strength s as we hâve obtained 
In our alloy, where the control of the carbon is not complète in connection 
with the control of the silicon, depending upon the size and sections of the 
casting. It bas also been claimed that manganèse over .25% in steel 
métal mixtures containing nickel and chromium is most harmful, where hard- 
ness and toughness are the spécial quallties required. From our expérience 
we do not attach any importance to this claim for low manganèse in a higher 
carbon alloy such as ours. Our best results are obtained, as previously stated, 
by a complète control of the carbon and silicon; the manganèse varying in 
usual limits without any serions elïect." 

From the patent alone it might be inferred that what the patentées 
meant by the control of the carbon and silicon was the ordinary control 
well known by steel makers, whereby carbon and silicon are worked 
out of the charge in the furnace as indicated by the following language 
from the spécification : 
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"If, however, our materials in the raw material eharse do not run in analy- 
ses as flgured, it may be necessary for us to hold a charge in the furnace a 
sufflcient length of time to eliminate éléments, as silicon and carbon, which 
run higher than we hâve flgured them." 

Mr. Speer, however, testified to a control of carbon by chromium. 
He States that the plaintiff dépends for the hard surface on the chro- 
mium in combination with carbon, and refers to the equihbrium of 
the chromium and carbon in the plaintiff's product. There appears 
to be no such suggestion in the patent. In other words, there does 
not appear to be satisfactory information in the patent with respect 
to the relations of silicon and carbon with each other, or with the 
metals nickel and chromium. Nor does there appear to be any dis- 
closure in the patent with respect to the relation between nickel and 
chromium, or why they should be varied in any way to secure prod- 
ucts of différent degrees of hardness or toughness, which should be 
respectively imparted to the iron or steel in which they are alloyed. 
While the court has grave doubts about the sufficiency of the disclosure 
of the patent in suit, it is not deemed necessary to détermine that ques- 
tion, because the court must hold, from ail the évidence, that there was 
no invention or discovery by the patentées. 

It is admitted by the plaintiffs, as well as disclosed by a mass of 
évidence introduced by the défendant, that every one of the metals 
which together form the plaintiff's alloy were used together in the 
prior art in varying percentages. It was proven that many of the al- 
loys thus found in the prior art contained the différent metals within 
the range of percentages required to meet claim 1 of the patent in 
suit. Many more of the prior art alloys contained many of the metals 
within some of the percentages in said claim, while some of the metals 
were beyond the range fixed by the claim. That chromium added to 
an alloy of iron tended to increase the hardness, that nickel added to 
an alloy of iron tended to produce a toughness, that both together se- 
cured the best results when the chromium exceeded the nickel in 
about the same relation as disclosed by the patent in suit, were not 
only believed, but well known to those skilled in the art prior to the 
time Speer and Forster claimed invention, which was about the close 
of the year 1911. 

[6] The control of the carbon was well known and practiced long 
prior to the time of their alleged invention. What is ordinarily meant 
by the control of carbon appears to be such a chemical action upon the 
carbon in an alloy as will keep it largely in a combined graphitic state. 
The increase of the combined carbon is obtained, not only from its as- 
sociation in the métal during fusion, but from the treatment of the al- 
loy at the time of casting or by a subséquent beat treatment. 

It appears in the évidence that prior to 1911 the défendants, adopt- 
ing the views of many others, confirmed by the results of their own 
experiments, decided that sulphur could be used with advantage at a 
higher limit of percentage than many persons skilled in the art had 
prior to that time believed, and that the increased percentage of sul- 
phur tended to give a hardness to the métal in which it was alloyed 
and to increase the combined carbon. The défendant, therefore, 
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found it advantageous to use that which the patentées deemed to be 
injurious above a certain limit, and which they stated to be an essen- 
tial élément of their alloy becanse it could not be avoided. The in- 
troduction of increased sulphur in the defendant's roU prier to the 
time of the alleged discovery by the patentées was deliberate, because 
they found that it seemed to unité with iron in such a way that a pe- 
culiarly dense and effective, surface was provided on metals which 
were to be used for abrasive or rolHng purposes. This mechanically 
fine surface appears to be an advantage to the défendant in addition 
to the increase of hardness which is secured. If the défendant, not- 
withstanding its use of sulphur in its alloy beyond the limits of the 
claim of the patent, may nevertheless be held to be an infringer of 
such claim, why may not early analyses, which vary from the limits 
fixed by the claim in issue in a similarly slight degree, be deemed an- 
ticipations of such claim? 

In the year 1910 the Pennsylvania Steel Company began to make 
and to advertise extensively by means of pamphlets what is designated 
by them as "Mayari steel." This steel is made from iron ore found 
in the island of Cuba. This ore contaius the valuable alloying élé- 
ments, nickel and chromium. The steel made therefrom by that Com- 
pany contained, not only such said éléments, but others used in the 
alloy of the patent. It was natural that the manufacturers of the 
country would experiment with such steel. The défendant, early in 
1911, began to use it. The plaintiff at some later date acquired some. 
Other corporations did likewise. Where the percentages of the met- 
als composing the alloy known as Mayari were found to be too large, 
other steels were used with it which did not contain such particular 
metals which were not desired in an excessive quantity, and results 
were obtained which seemed clearly to hâve anticipated the alloy of 
the patent in suit. Some of thèse alloys contained ail the metals of 
the alloy of the patent and within ail the ranges of claim I except 
with respect to one or perhaps two of the percentages named in such 
claim. In February, 1911, certain steel was made by the Pennsylvania 
Steel Company for the Carpenter Steel Company. The analysis of 
that steel was : 

Color carl)oii 1.27 

Carlxjn l).v eomltvistioii 1.22 

Silicon 00 

Phosi)horus 007 

Sulphur 03-1 

Manganèse 40 

Coplier 19 

riiroinluui 60 

Nickel 45 

It will be observed that there is copper mentioned in that analysis, 
which is not mentioned in claim 1 of the patent; but in the spécifica- 
tion of the patent there is an allowance of metals in addition to those 
specified in the claim, as appears from the following language: 

"With or without sinall quantitles of copper, tungsten and other rare metals 
which do not materially atfect the character of the alloy as herelnafter 
described." 
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Therefore, excluding further considération of the copper in said 
analysis, we find a slight variation of .01 of 1 per cent, less silicon 
than specified in claim 1 and very slightly less carbon than is required 
therein. This is an illustration of how precarious the situation of the 
plaintifï has become by insisting that said alloy was not an anticipa- 
tion of the patent in suit, and that the product of the défendant, which 
had sulphur in a more marked variation from the limit disclosed in 
the claim, infringed. 

As an example of a prior patent giving an analysis for the making 
of Steel, United States patent No. 735,365, issued to Robert Abbot 
Hadfield on August 4, 1903, may be referred to. That patent disclos- 
es the use of ail the metals forming the alloy of the patent in suit, giv- 
ing variations within the range of which may be a combination which 
is within the range of the percentages of claim 1 of the patent in suit. 

From the prior publications offered in évidence one only is selected, 
and that is what is termed in the évidence "the Borchers article."" 
That article is mainly a description of a furnace, which is a furnace 
preferred by the patentées, according to their spécification, for the 
making of their alloy. It was published in January of 1910. Not only 
does the writer describe the furnace, but he gives a number of analy- 
ses of products which were obtained by its use. His seventeenth analy- 
sis is an alloy which he désignâtes as having the property of tool steel. 
The percentages are as follows: 

Total Carbon 1.251 

Manganèse 258 

Silicon 176 

Chromium 1.21 

Nickel 49 

Phosphorus 008 

Sulphur 01 

The foregoing is in ail respects within claim 1. 

It is unnecessary to go further into the considération of the patent 
in suit. As we hâve seen, it is met in the prior art by manuf acturers, 
by patents, and by publications. It is therefore void. 

There is, moreover, another reason why the patent should be de- 
clared void. If the alloy of the patent be ail that plaintifï claims it 
to be, yet it differs from previous alloys only in degree. It is the re- 
suit of continued expérimentation by the patentées, and by their pred- 
ecessors, and by some of their contemporaries, with ail of the élé- 
ments of the alloy in various relationships and proportions. The 
plaintiflf, according to the testimony of Mr. Speer, is still experiment- 
ing with them. That it may use proportions as the resuit of the pat- 
entee's experiments différent from those used by others does not en- 
title it to the protection of a patent. Brady Brass Co. v. Ajax Métal 
Co. (C. C. A. 3d Cir.) 160 Fed. 84, 87 C. C. A. 240. 

Had this court been able to sustain the patent, still the conclusion' 
would hâve to be reached that the défendant does not infringe. We 
hâve already indicated the reason for this to be the use by the de- 
fendant of sulphur in marked excess of the percentage required by the 
claim in suit. The défendant realizes that there is a value in the use 
of sulphur, while the patentées deemed it of no value, but rather 
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harmful. It is unnecessary to refer in détail to the analyses of the 
rolls made and sold by the défendant. 

In every aspect of the case the court is obliged to find against the 
plaintiff, and therefore directs that a decree may be presented dis- 
missing the bill at the plaintifï's cost. 



E. E. METZ CO. V. BURE & STARKWEATHEE CO. 
(District Court, W. D: New York. June 15, 1916.) 

1. Patents <S=»328 — Validity and Infringement— Design foe Dantebn'. 

The MeArthur design patent, No. 42,488, for a design for a tubular lan- 
tern, Is Umlted to the shape or configuration of the chlmney, and does 
not Include the lantern as a whole, and, as so llmited, is vold for laek of 
invention ; also Jield not infrlnged. 

2. Patents €='28 — Invention— Designs. 

In design patents, as In mechanical patents, the test of invention is 
whether the new comblnatlon Is withln the province of the ordlnary work- 
man. 

[Ed. Note. — For other cases, see Patents, Cent. DIg. § 33 ; Dec. Dlg. <S=> 
28.] 

3. Patents <S=».328 — Vat.idity and Infeinoeiient— Tubulae Lantebn. 

The Erb patent. No. 962,135, and the Bergener patent, No. 962,114, each 
for a tubular lantern, both held to dlsclose Invention, aud both held In- 
frlnged. 

4. Patents <S=328 — Validity and Infbinqement— Tdbulab.Lanteen. 

The Bergener patent, No. 1,072,688, for a tubular lantern having a new 
and novel devlce for raising and lowering the globe, whlle llmited to the 
spécifie device described, was not antlcipated, and discloses invention ; 
also held infrlnged. 

In Equity. Suit by the R. E. Dietz Company against the Burr & 
Starkweather Company. On final hearing. Decree for complainant in 
part, and for défendant in part. 

Wilhelm & Parker, of Bufïalo, N. Y. (Arthur E. Parsons, of Syra- 
cuse, N. Y., and Charles W. Parker and Karl E. Wilhelm, both of 
Bufïalo, N. Y., of counsel), for plaintiff. 

Church & Rich, of Rochester, N. Y., and Whittemore, Hulbert & 
Whittemore, of Détroit, Mich. (Frederick F. Church, of Rochester, N. 
Y., and L,. J. Whittemore, of Détroit, Mich., of counsel), for de- 
fendant. 

HAZEL, District Judge. This is a suit in equity to enjoin infringe- 
ment of four letters patent — design patent No. 42,488, dated May 7, 
1912, to Warren MeArthur, Jr., and mechanical patents Nos. 962,114 
and 1,072,688, dated June 21, 1910, and September 9, 1913, respectively, 
.to Charles Bergener, and patent No. 962,135, dated June 21, 1910, to 
Charles F. Erb. Thèse patents ail relate to tubular lantems of the 
■cold blast type, having a base, an oil fount, a burner underneath the 
globe, which engages at its top a chimney extending into or through 
.a round casing or dôme supported at the sides by tubing; the upper 

.^ssFor otber cases see same topic & KBY-NUMBQR la ail Key-Numbered Dlgests & Indexes 
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ends thereof being attached to the dôme or chimney, while the lower 
ends are made to communicate with the air chamber under the burn- 
er. The globe is supported by a plate resting upon the burner and 
having perforations through which the cold air enters, while the 
chimney also has small openings for admitting current to the inside 
of the lantern. 

McArthur Patent, No. 42,488. 

[1] This is a design patent, in which the spécification reads as fol- 
lows : 

"The aecompanying drawing représenta a persi)ective view of a tubular 
lantern enibodying this design. The characteristic feature of this design 
consists of the upwardly contraeted or downwardly flaring shape of the 
chimney A which extends from the globe B to the top G of the lantern frame. 
I elaim: The ornamental design for a tubular lantern as shown and de- 
seribed." 

The patent, in my opinion, is limited to the shape or configuration 
of the chimney, or to that portion of the lantern extending from the 
globe to the apex of the lantern frame, and does not include the tu- 
bular lantern as a whole. The well-proportioned, bulbous globe was 
not an élément of the design, and although the lantern has a pleasing 
appearance and is readily distinguished from prior tubular lanterns 
using pear-shaped globes, still its distinctiveness is appreciably due to 
the mechanical changes required for use with the shorter globe. To 
adapt the tubular lantern to such shorter globe, it was necessary to 
extend the chimney downwards, broadening it at the lower end to fit 
over the upper rim of the globe, at the same time retaining a narrow 
cylindrical top, which could be moved into or within the air cham- 
ber when the globe was raised or lowered by the use of the lifting de- 
vice. To so change or alter the tubular lantern did not involve the 
exercise of the inventive faculty or of artistic ability. A skilled me- 
chanic, having before him the Osborne patent. No. 248,878, and De- 
fendant's Exhibit P, Ham Pire Chief Lantern, with its tapering or 
flaring chimney, could readily extend the ordinary lantern chimney 
downward and flare it to fit the short globe. 

[2] The tubular lantern art was crowded at the time the design 
patent herein was granted, and there was little room for originality in 
design. In design patents, as in mechanical patents, the test of in- 
vention is whether the new combination is within the province of the 
ordinary workman. Steffens et al. v. Steiner et al. (C. C. A., Second 

Circuit) 232 Fed. 862, C. C. A. , decided February 15, 1916, 

and Strause Gas Iron Co. v. William M. Crâne Co. (C. C. A., Second 

Circuit) 235 Fed. 126, C. C. A. , decided April 11, 1916. It 

is believed that any one wishing to adapt a tubular lantern chimney to 
a short globe would at once set about it by carrying the end of the 
chimney downward to bring it into juxtaposition with the top of the 
globe. At the trial I expressed the opinion that the design was not 
without merit, and I credited the lantern with an appearance dis- 
tinctive from those of the prior art ; but this was owing to the fact 
that at that time I had in mind the tubular lantern as a whole. 
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Erb Patent, No. 962,135, and Bergener Patent, No. 962,114. 

[3] Thèse patents describe improvements in tubular lanterns in 
which the frames are made of two stamped half tubes of sheet métal, 
iri which are f ormed ribs for stiffening the tubes and for stretching the 
métal as it is being shaped in the dies, and which are then secured to- 
gether by overlapping seams extending along the inner and outer edges 
of the half tubes. The single claim of the Erb patent reads : 

"A tubular lantern having tubes cornposed of stamped half tubes of sheet 
métal which extend in a continuous pièce from end to end and are pro- 
vided between their ends at intervais with hollow transverse stiffening beads, 
said half tubes being joined on opposite sides by overlapped seams, substan- 
tially as set forth." 

Claim 1, relied upon in the Bergener patent, reads : 

"1. A tubular lantern having tubes which are cach cornposed of two sub- 
stantially half-round lialf tubes, stamped of sheet raetal and secured together 
by seams on the inner and outer sides of the tubes, and eacli half tube being 
formed between said seams with a liollow longitudinal rib thrown out on the 
half-round surface of the half tube, substantially as set forth." 

The proofs show that any novelty there may be in thèse patents ré- 
sides in the adaptation of transverse and longitudinal beads to half 
tubes of lantern frames stamped from flat blanks to stiffen the tubes 
and prevent them from buckling. Of course, the use of beads, ribs, 
corrugations, or crimps, in métal or tin, for strengthening or stiffening, 
was an expédient as old as the art itself and had been applied to lan- 
terns. The prior patents and publications in évidence show beads or 
ribs stamped into the métal for preventing the denting or injuring of 
the tube ; but such two-piece lantern tubes of ten parted or buckled 
where they were joined together in the dies, resulting not infrequently 
in great wastage of tin plate. 

The patentées herein were employés of the competing companies, 
which afterwards became complainant's predecessors, at the time the 
patents were granted, and each inventor independently sought to over- 
come said difficulties. Previously the C. T. Ham Manufacturing Com- 
pany sold side lamps or single tube lanterns in which a half-round 
tube section only had been strengthened by corrugations or beads 
formed in the tin blank, and the Buhl Stamping Company, manufac- 
turer of the lantern sold by défendant, had also previously manufac- 
tured lanterns with transverse beads in upright tubes ; but such prior 
constructions and patents (Betts patent, No. 340,274, and Ham patent. 
No. 628,461) are not anticipatory. The lanterns constructed under 
such patents were not composed of half tubes joined together at their 
seams and extending in a continuous pièce from end to end with trans- 
verse or lengthwise beads, as in the Erb and Bergener patents. In 
the Betts patent the upright tubes were provided at their upper ends 
with beads ; but the beads were used to connect the parts together, 
and not to accomplish the objects of the patents in suit. So, also, in 
the Ham patent the beads were not projected outwardly beyond the 
surface of the top; their purpose; being to make a small joint, and not 
to stiffen tubular half sections. 
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In the Orphy patent, No. 390,699, the half tubes are shown to hâve 
been made of single strips of metali and not of two round half por- 
tions joined together. No doubt the corrugations or ribs of the Orphy 
patent were intended to stiflfen the flat side of the tube ; but their f unc- 
tion was différent from that of the ribs of the patents hère considered, 
which were intended, not only to facilitate assembling, but also to re- 
tain the half tubes in position to prevent them from buckling while be- 
ing seamed or joined together by the die or stamp. The inventions, 
true enough, are of modest character ; but, as said by Judge Lacombe 
in Miehie Printing Press & Mfg. Co. v. Whitlock P. P. & M. Co., 223 
Fed. 649, 139 C. C. A. 203 : 

"Patentable novelty Is sometlmes found in discoverlng what is the difUeultj; 
wlth an existlng structure and what change In its éléments wlll correct the 
difflculty, even though the means for Introducing that élément Into the combi- 
natlon are old and their adaptation to the new purpose lnvolV«S' no patentable 
novelty." 

Moreover, the improvement seems to hâve been considered as f airly 
important, as shown by the popularity attained by the lanterns embody- 
ing it, together with the improvement described in the Bergener pat- 
ent, hereinafter considered. The Buhl Stamping Company had manu- 
factured tubular lanterns for many years prior to the inventions in 
question, and evidently failed to perceive that the opération of joining 
half tubes would be facilitated by putting in them either transverse or 
longitudinal beads. The défendants hâve unquestionably appropriated 
both inventions by embodying them in Buhl lantern No. 775. 

Bergener Patent, No. 1,072,688. 

[4] This patent is for a spécifie device for raising and lowering a 
lantern globe, supported at the bottom by a movable plate, which is 
raised or lowered by a lifting shaft extending across or around the 
plate. The lifting shaft is attached to the inside of one of the tubes, 
or part of the frame, and at one end has a projection or lever for rock- 
ing it, so as to raise and lower the globe-supporting plate, and to co- 
operate with a catch device arranged on the inner side of the side tube, 
to which it is firmly attached. The novelty of the invention rests in 
the lifting arrangement positioned between the side tube and the globe, 
and in the adaptation of the catch plate secured to the tube on the inner 
side thereof, and having an outwardly turned locking face against 
which the lever bears. The claims in issue are the fifth and seventh 
to fourteenth, inclusive. It will suffice to set out claim 5 which reads 
as foUows: 

"5. The comblnation wlth a tubular lantern frame and a globe support 
movable up and down thereln, of a flexible transverse lifter shaft connected 
with said globe support and provlded with a lifting lever, which is arranged 
on the inner side of one of the side tubes, and & catch plate secured to said 
tube on the Inner side thereof and having an outwardly turned locking face, 
against which said lever bears wlth an inward pressure, substaatlally as set 
forth." 

Claims 7 and 8 relate to détails for attaching the catch device to the 
side tube by projecting the convex ends of the arms thereof into the 
tube, while claims 9 to 14 particularize the construction and arrange- 
ment of the catch or holding device. 
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As the prior art discloses somewhat similar instrumentalities for 
achieving thé resuit of the patent in suit, the daims in controversy are 
limited to the spécifie forms and instrumentalities described for holding 
the globe on the plate and for raising or lowering and tilting the same. 
But in the prior art structures, the Schlafly and Everett devices, the 
lifting or locking device was attached to one side only of the lantern, 
and had no shaft extended across the lantern and under the globe-sup- 
porting plate. In structures having a lifting lever journaled in one 
side of the frame it was necessary to use a gage for determining the 
position of the bearings and catch plate, and for attaching the lift on 
the outside of the frame, while in the patent in suit the arrangement of 
the catch device on the inside enabled combining the catch plate and 
bearings with the frame, thus facilitating the adjustment thereof. The 
parts can be readily joined together and attached to the inner side of 
the tube by unskilled labor, while skilled labor was required to prop- 
erly align and solder the lift and bearings on the outer side of the 
frame, as shown in the Everett patent, No. 815,276, and in the Dietz 
patent. No. 655,328. 

Complainant also points out that, by putting the catch device on the 
inside of the tube, the lift or lever was in a protected position, while 
lifts placed on the outside of the frame were easily bent or disarranged 
by contact. Thèse advantages were slight, but a new and novel resuit 
was nevertheless attained by the patent in suit. 

Several prior patents and structures were cited by défendant to 
anticipate some, or ail, of the claims in controversy, especial importance 
being attached to the Dietz and Everett patents; but as they related 
in the main to holding devices on the outside of the tube away f rom the 
shaft bearing, instead of on the inside near the globe, and as they were 
net formed in the same pièce with bearing for the shaft as in complain- 
ant's patent, they are not anticipatory. Nor are there any features or 
éléments shown in the prior patents or publications requiring voiding 
the claims in suit as mère aggregations. 

The défendant, in its tubular lantern of the cold blast type, employs 
the précise structure described and claimed herein — i. e., the lifting 
shaft on the outside, and the catch arranged on the inside of the tube 
in the same way as in th& Bergener patent — and the identical resuit is 
achieved. 

Unf air compétition was also alleged; but, as no actual déception 
was proved, this allégation will not be considered. 

A decree may be entered for défendant, holding the McArthur pat- 
ent, No. 42,488, invalid and not infringed, and patent to Erb, No. 
962,135, and patents to Bergener, Nos. 962,114 and 1,072,688, valid and 
infringed by the défendant Burr & Starkweather Company, with two- 
thirds costs and disbursements. 
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TODD PROTECTOGRAPH CO. V. NEW BRA MFG. Ca 

(District Court, E. D. Pennsylvanla. November 2, 1916.) 

No. 1567. 

1. Patents <S=>297(2) — Infringement— Décision as to Validity. 

Rights granted by letters patent, whose validity lias been adjudged by 
the courts, should thereafter be recognized and enforced, in se far as the 
legallty of the patent is established, under the gênerai doctrine of stare 
decisis, which is peculiarly applicable to patent cases ; and the question 
of the legallty of the patent should not be brought in issue In a subsé- 
quent proceeding, so as to In that uianner obtain a review of an earlier 
décision. 

[Ed. Note.— For othcr cases, see Patents, Cent. Dlg. § 482; Dec. Dig. 
<S=297(2).] 

2. Patents <S=»289 — Infringement — Recoveet— Lâches. 

Though defendant's counsel advlsed him that complainant patentée had 
no rlghts, and défendant began to infringe on a large scale, défendant 
cannot defeat an injunction of the infringement on the ground of the pat- 
entee's lâches, where the patentée dld no act to entlce défendant into the 
position of a trespasser. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 467-^69; Dec. 
Dig. ®=9289.] 

3. Patents ©=9156 — Disclaimeb— Necessitt. 

Under Rev. St. § 4917 (Oomp. St. 1913, § 9462), relating to dlsclaimers, 
a patentée cannot assert any rlghts under a patent untll a disclalmer for 
an Invalld claim is flled. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 228 ; Dec. Dig. 
iS=»156.] 

4. Patents <S=>156 — Phocbedings — Validity— Infringement. 

In a previous suit involving the validity of a patent, it was not neces- 
sary to pass on a partlcular clalni. The bill as to such claim was dls- 
mlssed. Held that, in a subséquent infringement suit, where such claim 
was not involved, relief will not be denled untll a disclalmer under such 
claim is filed, for a patentée Is not required to file a disclalmer untll there 
is a final ruling as to the invalldlty of the partlcular clalms. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 228; Dec. Dig. 
<S=156.] 

5. Patents i@=»312(1) — Infringement- Burden ce Proof. 

Because a patent had before been infringed raises no Inference that de- 
fendant was guilty of Infringement, and the patentée has the burden of 
establishlng the Infringement. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. |§ 544, 545 ; Dec. 
Dlg. <S=312(1).] 

6. Pleading ©=93(1) — Défenses— Inconsistent Défense. 

A pleader is bound at his péril to put in issue ail of hls défenses, and 
it is not essential that each défense be consistent with the other. 

[Ed. Note. — For other cases, see Pleadlng, Cent. Dig. § 189; Dec. Dig. 
<S=>93(1).] 

7. Patents <@=304 — Infringement- Injunction. 

Where a patent, the validity of which has been established, Is shown 
to be infringed, the infringement will be temporarily enjoined, with leave 
to défendant to obtain a stay upon flling a bond for appeal. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. <S:»304.] 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & iDdeiea 
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In Equity. Suit by the Todd Protectograph Company against the 
New Era Manufacturing Company. Sur motion for preliminary in- 
junction. Motion granted. 

Church & Rich, of Rochester, N. Y., and Cyrus N. Andersen, of 
Philadelphia, Pa., for plaintiff. 
Joseph C. Fraley, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. This case and applied rulings may 
be thus formulated: 

[1] Rights granted by letters patent, whose validity has been ad- 
judged by the courts, should thereafter be recognized and enforced 
within the limitations of the necessary exceptions. There are no 
facts in this case which, on a motion for preliminary injunction, ex- 
clude this défendant from the opération of the gênerai rule. The 
plaintifï was granted through the Patent Office the rights given by 
law to advance the policy of promoting invention by the stimulation 
of self-interest. The rights thus given were adjudged valid by the 
courts through the decree of the Circuit Court of Appeals (Whitaker 
V. Todd, 232 Fed, 714), and the claims now in issue sustained. As 
has often before been observed, a right of property is no right, unless 
the law by which it was conferred and recognized will sustain the 
owner in the assertion of it. On the face of this record, the plain- 
tiff has not only a prima facie right to the remedy he invokes, but 
one which makes a strong appeal for its en forcement. The défendant, 
therefore, is properly called upon to supply the reason for its déniai. 

No one, of course, would be heard to assert that the détermina- 
tion of one case under its facts precludes another défendant from 
asserting his rights under a différent state of facts. When, however, 
we are outside the domain of facts, and the law of a case has been 
once determined and settled, that law is no law unless it is of uni- 
versal application, and the principles of its application are thereafter 
followed in ail cases. The gênerai doctrine of stare decisis is ap- 
plicable in a peculiar sensé to patent cases in which the validity of 
a patent, which has been once adjudged, is brought again in ques- 
tion. To gain an appellate effect by the bringing of a second ac- 
tion in the mère guise of a new action through the simple expédient 
of introducing a second infringer is an effort which ought not to be 
countenanced. This is so obvions that the principle is self-support- 
ing, and is, of course, frankly accepted by counsel for défendant. 

[2] The défense now urged is put upon grounds which will be 
considered in a différent order and in a somewhat différent form of 
statement from that in which they are discussed by counsel. One 
is what, for terseness of statement, may be presented as the défense 
of lâches. It is asserted that the plaintiff, with full knowledge of 
defendant's infringement, has permitted it to assume such propor- 
tions that it would be inéquitable now to stop it, because of the great 
loss which would be thereby entailed upon défendant. This may be 
answered by the observation that, if a patentée whose rights hâve 
been found is afforded no protection until the end of long and 
costly . litigation and successive proceedings, ail practical rehef is 
236 F.— 49 
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denied him. He cannot secure earlier relief until he has been through 
one such expérience. If by any act of his an innocent défendant 
were enticed into the position of a trespasser, the aid of a chancellor 
might be refused to such a plaintiff. The mère size of the wrong 
done would not seem to justify its continuance. The fact that the 
wrongdoer was advised by his counsel that the patentée had no rights 
would not excuse the trespass. This défendant stands or falls by 
whether or not it is an infringer. The conséquences of this it as- 
sumed and must accept. 

[3, 4] Another défense is that based upon section 4917 of the 
Revised Statutes. If claim 5 of the patent were in issue hère, the 
failure of the plaintiff to hâve secured an adjudication of its validity 
would be an answer to a motion for a preliminary injunction based 
upon the claim of right which was in turn based upon this claim 
of the patent. There was no adjudication of the invalidity of this 
claim. Such a finding was expressly refused. Counsel for plaintiff 
were willing to accept the conséquences of the légal effect of a simple 
dismissal of their bill as to this claim, and it did not appear that 
défendant was entitled to a decree which went further. 

The clearness and force with which this défense is presented calls 
for a word more. If claim 5 is invalid, it must be disclaimed, or 
the rights conferred by the letters patent are annulled. If invalid, 
no rights can be asserted until the disclaimer is made. If in the 
case of Whitaker v. Todd the invalidity of claim 5 was determined, 
plaintiff could not be permitted to rely upon the ruling of that case 
in part, and reject it in part. A patentée is not, however, obliged 
to accept any ruling not a final one of invalidity, and is not re- 
quired to disclaim until there is such a finding. The decree in 
Whitaker v. Todd was supported by the finding of the validity of 
claims 1 and 3. It was not necessary to pass upon 5 or 8. Techni- 
cally there was no finding as to claim 5, except in the dismissal of 
the bill. This did not necessarily involve a finding of invalidity. 
There was, therefbre, no légal conséquence, except the dismissal of 
that bill, and no légal necessity for plaintiff to appeal, as long as the 
findings on claims 1 and 3 would support the decree made. If the 
présent bill was based upon claim 5, there would be no adjudication 
to support the motion for an injunction. As it is, that claim is not 
involved, and we do not know, except as a matter of opinion, whether 
it is valid or not. 

[5-7] This brings us to another ground of défense, which may be 
expressed as a déniai of infringement. There the plaintiff is on 
new ground. There no inference arises that the présent défendant 
has infringed because it has been found that another défendant had 
so infringed. The infringement now asserted must be now shown. 
The plaintiff has submitted évidence of the fact. In passing upon the 
proof s, the inconsistency between this défense and the défense of 
lâches may be more apparent than real. The failure of the owner 
of a patented device to warn the user of another device may be, 
due to a sluggish assertion of his rights, or may be due to his knowl- 
edge that there has been no infringement in fact. More thàn this. 
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«msistency îs not one of the crown jewels of a pleader. He is 
bound at his péril to put in issue ail his défenses. Where he intro- 
duces several, he is not held to make each consistent with every other 
one. 

The question with which we are concemed is tlie narrow one of 
whether infringement so far appears as to justify the court in 
stopping the défendant pendente lite. The pinch of the argument 
(which from the deserved high réputation of counsel may be as- 
sumed to présent the real pinch of the case) seems to come on the 
method of securing registration. The essential of such registration 
is one at the time of contact. In the Todd machine this was assured 
by keeping the parts in fitting position each with the other through- 
out the opération. In the Whitaker machine this idea of being al- 
ways in the desired mating position was departed from, and the 
expédient resorted to of bringing the parts into proper position at the 
important moment through the opération of a cam. 

We are not now required to find what the construction of the ma- 
chine of the présent défendant is ; but it is sufficient for présent pur- 
poses to find, as we do, that such infringement appears from the 
proofs as now submitted as to justify protecting the plaintiff until 
the facts may be fully developed and found. This brings us to the 
practical question of how this protection may be afforded. It may 
be donc through an injunction. Some measure of it, at least, may 
be afforded by refusing or vacating the injunction upon défendant 
filing a counter bond. The latter may prove to be practically inad- 
équate, and the resuit is best reached by allowing the writ upon bond 
being filed, with the allowance of a stay if an appeal is taken upon 
bond in like amount being entered for a supersedeas. Bond to be in 
$5,000. 



UNITED STATES, to Use of JACKSON ORNAMENTAL IRON & BRONZE 
WORKS, V. BRENT et al. 

UNITED STATES, to Use of CONKLING ARMSTRONG TERRA COTTA 

CD., V. SAMB. 

(District Court, W. D. South CaroUna. August 8, 1916.) 

1. Patment ®=»47(1) — Application— Subséquent Tbansfeb or Cbedit bt 

AGBEEMBNT of PABTIE8— KIGHTS OF SUBETY. 

Where a debtor makes a payment to a credltor to whom hé owes two 
separate accounts, without directlng its application, he thereby consents 
that the credltor may apply It to either account; and, when it is applied 
to one, a surety for such account is at once discharged from liability pro 
tanto, whether he had notice of the payment or not, and the crédit canuot 
théreafter be transferred wltbout his consent, although his principal 
and the credltor agrée to the transfer. 

DEd. Note. — ^For other cases, see Payment, Cent Dig. { 127 ; Dec. Dlg 
«8=47(1).] 

2. Principal and Scbett ®=»57 — Subktt Companiis— Right op Action 

AOAINBT REINSUBEB. 

Where a surety company transferred Its business and good will to ân- 
other Company, wliich assumed ail of its outstandlng contracts and agreed 
to fulfill its obligations on its bonds the same as though they had beën 

«=3Fsr oth*r cum n» lam* tonle * KXY-NTTMBER In ail Kar-Numbcrad DikMti ft IndezM 
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IssTied by itself, a beneficiary of a bond issued by the former company may 
malntain an action on the contract agalnst the reinsurer. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. § 101; 
Dec. Dig. <S=57.] 

3. United States <S=»67(1) — Contbactor's Bonds— Eights of Assignée of 
Claim. 

An assignée of an account due for materials supplied to a subcontraetor 
and used in the construction of a govemraent building, through an asslgn- 
ment by the trustée in bankruptcy of the original créditer of ail accounts 
with ail securitles whether légal or équitable, is entitled to the beneflt of 
the bond given by the contractor pursuant to Act Aug. 13, 1S91, c. 280, 28 
Stat. 278, as amended by Act Feb. 24, 1905, c. 778, 33 Stat. 811 (Comp. 
St. 1913, § 6923). 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. <S=>67(1).] 

At Law. Action by the United States, for the use of the Jackson 
Ornamental Iron & Bronze Works, and by the United States, for the 
use of the ConkHng Armstrong Terra Cotta Company, against W. 
J. Brent and others. On exceptions to master's report. Sustained in 
part, and overruled in part, with judgment for claimants. 

Logan & Grâce, of Charleston, S. C, for New York Central Iron 
Works Co. 

Whaley, Barnwell & Grimball, of Charleston, S. C, for W. J. Brent 
Const. Co. 

Smythe & Visanska, of Charleston, S. C, for National Surety Co. 

Ansel & Harris, of Greenville, S. C, for Southwestern Surety Co. 

JOHNSON, District Judge. This is an action brought on the bond 
of a contractor under the act of Congress of 1894, as amended by the 
act of February 24, 1905, to subject the principal and the surety to 
the payment of sums due to persons who furnished labor or materials 
in the construction of a public building at Gaffney, S. C, payment 
therefor not having been made. Proceedings were filed July 23, 1914, 
for the use of the Jackson Ornamental Iron & Bronze Works, claim- 
ing to be a party entitled to the benefit of the bond. There hâve been 
a number of interventions, setting up accounts for labor or materials 
and claiming the benefit of the bond. Some of thèse claims hâve been 
settled. There are left before the court for considération two claims, 
namely : First, Jackson Ornamental Iron & Bronze Works ; and, sec- 
ond, New York Central Iron Works Company, Incorporated. 

The f acts are as f ollows : W. J. Brent Construction Company made 
a contract with the United States for the érection of a public building, 
namely, a post office, in the town of Gaffney, in the Western district 
of South Carolina. On May 16, 1912, in order to secUre the faithful 
performance of the contract, a bond was given by W. J. Brent Con- 
struction Company, with Empire Sta,te Surety Company as surety 
thereon. On October 16, 1912, the Treasury Department notified the 
contractor that the government had revoked the authority of Empire 
State Surety Company to sign bonds running to the United States 
and that other security must be given. On December 3, 1912, the 

iÊ=For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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contracter gave another bond, in the sum of $23,000, with the South- 
western Surety Insurance Company as surety. This bond was made 
to cover ail obligations theretofore or thereafter made in the érection 
of the Gaffney post office. On September 18, 1912, National Surety 
Company made a contract of reinsurance with the Empire State In- 
surance Company. By this contract, the National Surety Company 
agreed to repay the Empire State Insurance Company, its successors 
or assigns, any sums which said company might be liable to pay in con- 
séquence of default of the principals on certain bonds, including bond 
of the Brent Construction Company for the érection of the post office 
at Gaffney, S. C. On December 12, 1912, Empire State Insurance Com- 
pany was placed in the hands of a receiver and its affairs liquidated, 
and it was finally dissolved September 23, 1913. W. J. Brent Con- 
struction Company also had a contract with the United States to erect 
a public building at Darlington, a town in the Eastern district of 
South Carolina. For the faithful performance of the Darlington con- 
tract, Brent Construction Company gave bond to the United States, 
with Fidelity Deposit Company as surety. Work on the post office at 
Darlington and work on the post office at Gaffney was going on at the 
same time. Jackson Ornamental Iron & Bronze Works furnished 
materials to Brent Construction Company for each of the buildings, 
and kept separate accounts on their books, charging to the Gaffney 
account materials furnished for the Gaffney post office, and charging 
to the Darlington account materials furnished for the Darlington 
post office. On July 8, 1913, W. J. Brent Construction Company remit- 
ted to Jackson Ornamental Iron & Bronze Works the sum of $250 
in payment of its account. The construction company at that time 
was largely indebted to the Jackson Ornamental Iron & Bronze Works 
on both accounts. With the remittance the debtor gave no directions 
as to its application. Upon receiving it, the Jackson Ornamental Iron 
& Bronze Works applied it as a crédit to the Gaffney account. There- 
after, on December 10, 1913, Jackson Ornamental Iron & Bronze 
Works received a statement from W. J. Brent Construction Company, 
by which it appeared that the construction company had placed the 
crédit of the |250 on the Darlington job. Thereupon the Jackson Or- 
namental Iron & Bronze Works changed the crédit on their books 
from the Gaffney account to the Darlington account, and wrote W. J. 
Brent Construction Company that they had already applied the money 
to the Gaffney account, but that in order that their books might cor- 
respond with those of the construction company, they had changed 
the crédit from the Gaffney to the Darlington account. An action 
similar to this has been brought in the Eastern district for South 
Carolina against the contracter and the surety on the bond on account 
of the public building at Darlington. The contracter is bankrupt. 
Each surety claims the benefit of this $250 payment. The record 
shows that the spécial master in the Eastern district of South Carolina 
reports the crédit should go to the Darlington account. The spécial 
master for the Western district of South Carolina reports that the 
crédit should go to the Gaffney account. The only two questions in 
this claim before the court are : First, for what amount shall Jackson 
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Ornamental Iron & Bronze Works hâve judgment? Second, is the 
National Surety Company liable ? 

[1] The détermination of the first question dépends upon the ap- 
plication of the $250 payment. The debtor who pays his own money 
has the right to direct its application. If the debtor gives directions, 
his directions are controlling. If the debtor pays his creditor who has 
more thàn one claim and gives no directions as to the application, the 
creditor has the right to make the application, and whatever applica- 
tion thé creditor makes is controlling. In neither case has the surety 
any cOntrol over the application. The décisions are not uniform in 
ail the States as to the time within which the creditor mày make the 
application. In South Carolina it is well settled that the creditor can 
exercise his right of application at any time before verdict or judg- 
ment. When payment has been made and applied, that complètes the 
transaction. If payment is applied to a secured debt, the debt is ex- 
tinguished pro tanto and to the extent of such payment the surety is 
discharged. Payment, once made and applied, cannot be recalled and 
otherwise applied without the consent of the surety. It is contended 
in this case that the surety knew nothing of this payment until long 
afterwards and that as the debtor and the creditor without any thought 
or suggestion of fraud practically agreed to the change in crédit, it 
should stand. The answer to this contention is that the law does not 
require notice of partial payments or total payments to be given to 
the sureties. When a payment is made, it inures to the benefit of the 
surety whether he knows about it or not. It has been argued in this 
case that the change of crédit from the Gaffney account to the Dar- 
lington account was tantamount to correcting a mistake, as the Brent 
Construction Company intended the payment to go to the Darling- 
ton account. There was no mistake. W. J. Brent Construction Com- 
pany had a right to direct the application of the money. What W. 
J. Brent Construction Company may hâve intended to do is immaterial 
as it is an undisputed fact in this case that the W. J. Brent Construc- 
tion Company did not direct the application of the payment. Failing 
to direct the application of the payment, the creditor had the right 
to make it and did make it. "As the tree falleth, so shall it lie." I 
stated above that while the doctrine in South Carolina allows the 
creditor until verdict or judgment to make his application, that does 
not, by any means, imply that he can change the application from time 
to time until verdict or judgment. I hâve not been able to find any au- 
thority which allowed an application once made to be changed. Of 
course a change could be made as between the debtor and creditor if no 
surety was involved, if they consented to it, or a change could be made 
where there is a surety, provided he consented. This in effect would 
be a new contract. In United States Fidelity & Guaranty Company v. 
Eichel, 219 Fed. 803, 135 C. C. A. 473, the parties sought to change 
an application of payment and the court declined to allow it. In Colum- 
bia Digger Company v. Rector (D. C.) 215 Fed. 618, the court said: 

"Hector and Daly had a right to make application of ttils payment and, in 
the manner indicated, hâve done so. Tlils opéra ted instanter to discharge 
the liability o£ the sureties pro tanto and, whlleplalntiff and Kector and Daly 
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miglit thereafter, as between themselves, change the application of such pay- 
ment, it would not operate to revire the extiiiguished obligations of the dé- 
fendants." 

That court proceeded to say: 

"It Is true, as a gênerai proposition, that a surety cannot direct the applica- 
tion of payments made l)y its principal, and is bound by any application made 
by the principal and crcditor, or either of theni." 

In the case of the United States v. Massachusetts Bonding & In- 
surance Company (D. C.) 198 Fed. 923, on a contractor's bond where 
the rights of the surety company were involved, it was held that, the 
appHcation of crédits having been once made by the parties, there 
was no authority to make any other application thereof. It is con- 
tended in this case that the debtor and créditer agreed upon the ap- 
plication that was made in December to the Darlington account. Did 
the debtor and créditer not agrée to the application of the crédit to 
the Gafïney account in July? It seems to the court that that is the 
only légal effect, for Brent Construction Company sent a check for 
$250 to the Jackson Omamental Iron & Bronze Works without any 
direction as to its application, which was tantamount to saying, "We 
agrée to whatever application you make," and the moment the Jack- 
son Ornamental Iron & Bronze Works applied the crédit to the Gaff- 
ney account, the légal effect was, in no manner, différent from what 
it would hâve been if there had been a long parley preceding the ap- 
plication. The court holds, therefore, as a matter of law that the 
application of the payment having been made by the créditer to the 
Gaffney account, the account was extinguished pro tante, and the 
surety is entitled to the benefit ef such payment. 

[2] The next question relates to the liability ef the National Surety 
Company. The case is net without diffîculty. The weight of author- 
ity seems to be that there is no privity between the assured and the 
reinsurer, and that therefore the assured has no cause of action against 
the reinsurer. There are, hewever, some very strong cases upholding 
the contrary view. The case now under considération is not an ordi- 
nary reinsurance centract. It is something more. It is the taking 
over of practically the entire business and good will of one insurance 
company by another as is manifest from the foUowing language found 
in the centract: 

"Whereas the Empire State Surety Company has heretofore Issued and now 
has outstandlng unexpired surety and fidelity bonds; * « * whereas the 
Empire State Surety Company wishes to relieve itself from any and ail lia- 
bility that may accrue under said unexpired bonds * * * and the National 
Surety Company is willing to assume such liability in the manner hereinafter 
stated ; therefore thi.s agreement wltnesses: * * * The National Surety 
Company agrées to fulflll ail the obligations of the Empire State Surety 
Company under the bonds * * * and agrées to adjust ail claims arising as 
aforesaid under any of such bonds * * ♦ at Its own expense and to pay 
as aforesaid ail valld claims arising under sald bonds * • * In accordance 
wlth thelr terms and conditions occurrlng after August 22, 1912. The Empire 
State Surety Company hereby transfers to the National Surety Company ail 
its rights, interests, powers, and privilèges under ail such bonds • * • sô 
that the National Surety Company may act thereon in ail respects as if It had 
itself issued such bonds • • • and said National Surety Company may 
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give any notices In relation to sald bonds that the Empire State Surety Com- 
pany could give, such notices to be given in its own name or in tlie name of 
tlie Empire State Surety Company or botli; and ail notices, proofs of loss, 
and otlier papers which the obligées in any of the said bonds shall hâve the 
right to give to the Empire State Surety Company may be given in like nian- 
ner to the National Surety Company wlth like effect as if given to the Empire 
State Surety Company, it belng the intention of this agreeraent that the Nation- 
al Surety Company shall take the place of the Empire State Surety Company as 
to ail said unexpired bonds * * * In ail respects wlth regard to ail obliga- 
tions tlierein, etc. * * * The Empire State Surety Company also sells, as- 
signs, and transfers to the National Surety Company ail its good will and inter- 
est of every kind in the bonds herein reinsured ; and also sells and transfers to 
the National Surety Company ail its applications, indemnity agreements, collat- 
éral, and other like securities, schedules or statements, papers, records, books of 
records and accounts, and the covers coutaining the same of every kind relat- 
ing to the bonds * * * hereby reinsured and further agrées to forthwith 
furnish to the National Surety Company a list of its agents and managers rep- 
resenting it, together veith the transcrlpts of the agency contracts made with 
such agents. * * * The Empire State Surety Company further agrées with 
the National Surety Company that it may appoint as its agents ail or any 
of the agents of the Empire State Surety Company with whom the National 
Surety Company may désire to Jiegotiate." 

The contract further provided that ail losses should be adjusted and 
ail litigation conducted by the National Surety Company at its own 
expansé. Under circumstances of this kind it seems clear from the 
meager authority that I can find that the reinsurer assumes to the 
insured ail the obligations of the original obligor. Under the subject 
of Reinsurance, in 24 American & English Encyclopedia of Law at 
page 258, it is said: 

"The holder of an original policy of Insurance acquires a right of action 
on a contract of reinsurance where the original insurer sells its business and 
good will to another company and the latter company in considération thereof 
reinsures the risk of tlie first company and contracts to pay the losses under 
the flrst company's outstauding policles." 

As authority for that statement the author refers to a number of 
décisions in Kansas, Wisconsin, New York, and California. It seems 
to me that this doctrine is sound. 

Some question has been made about the National Surety Company 
not being properly made a party to this suit by the Jackson Ornamental 
Iron & Bronze Works. There were two actions, in one of which 
the surety company was made a party; and, as the statute limits the 
number of actions that can be brought to one, his honor, Judge Smith, 
Consolidated the two actions. The National Surety Company is before 
the court, asserting its rights with great vigor and ability. The court 
certainly has jurisdiction of the subject-matter ; the only purpose 
in serving the défendants would be to bring them into the court. I 
should be inclined to hold that, if the pleadings of the Jackson Orna- 
mental Iron & Bronze Works are not sufficient to allow them to amend 
nunc pro tune. 

Wherefore it is ordered, adjudged, and decreed that the exceptions 
to the report of the standing master be overruled, and his report con- 
firmed as to the claim of the Jackson Ornamental Iron & Bronze 
Works, and that the défendants do pay to the Jackson Ornamental 
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Iron & Bronze Works the sum of $537.96, with interest tliereon at 7 
per cent, from the Ist day of July, 1913. 

[3] The branch of the case with référence to the claim of the New 
York Central Iron Works Company, Incorporated, cornes up upon 
exceptions to the report of the standing master, and grows ont of 
the construction of the post office building at Gafïney, S. C. W. J. 
Brent Construction Company, the contractors, contracted with Earle 
& Cook Company to furnish and install the boiler and certain attach- 
ments. Earle & Cook Company ordered the boiler and attachments 
from New York Central Iron Works. The latter company shipped 
the boiler and attachments to Earle & Cook Company, care W. J. 
Brent Construction Company, Gaffney, S. C. Thèse articles were 
installed in the post office building, and were accepted by the gov- 
ernment. Earle & Cook Company became bankrupt. New York 
Central Iron Works Company also became bankrupt, and the trustée 
in bankruptcy of said corporation sold to Odello D. McCardell, Dan- 
iel A. Stickel, and L. D. Perry, Creditors' Protective Committee, ail 
the book accounts, trade lists and records, accounts and bills receiva- 
ble, claims in equity, bankruptcy, and ail other securities held in fee 
or in trust. This creditors' committee in turn sold and assigned ail 
of the book accounts, rights, and equities of the New York Central 
Iron Works Company to the New York Central Iron Works Com- 
pany, Incorporated, the intervener hère. The purchase price of the 
boiler and attachments was $399. It was shipped in August, 1912. 

The questions arising from this state of facts are thèse : First, is the 
New York Central Iron Works Company, Incorporated, the inter- 
vener, the owner of the account due by Earle & Cook Company to 
the New York Central Iron Works Company? Second, is the inter- 
vener entitled to the benefit of the surety bonds required by the gov- 
ernment under the acts of Congress for the protection of those who 
furnish materials and labor in public buildings? 

In answer to the first question, the court finds as a fact that the 
intervener herein is the owner of a claim of $399 for material fur- 
nished in the construction of the United States post office at Gafïney, 
S. C, and that the material was furnished at the instance of Earle 
& Cook Company, a subcontractor, by the New York Central Iron 
Works Company and no part of the claim has been paid. 

The court believes that the intervener is entitled to the benefit of 
the surety bond. In the case of Hill v. Surety Company, 200 U. S. 
197, 26 Sup. Ct. 168, 50 L. Ed. 437, the court held that the statute 
was highly remédiai, and should be given a libéral construction. In 
every case that has been before the court involving this statute, that 
same spirit has been manifested. The purpose of the enactment of the 
law was to insure payment for labor and materials entering into pub- 
lic buildings. The court in the Hill Case said : 

Tlie "lajife'uage could hardly be plainer to évidence the intention of Congress 
to protect those wliose labor or material has contributed to tlie proseeution 
of the work. There is no langunge In the statute, nor in the bond which is 
tlierein anthoi-ized. limiting the riglit of recovery to those who furnish material 
or labor directly to the contractor but ail persons supplying the contractor 
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with labor or materials in the prosecution of the work provîded for In tlie 
contract ought to be protected. The source of the labor or material is not In- 
dicated, or circumseribed. It is only required to be 'supplied' to the contractor 
m the prosecution of the work provided for. How supplied Is not stated. and 
eould only be known as the work advaneed and the labor and material are 
furnlshed. If a construction is given to the bond so limitlng the obligation 
incurred as to permit only those to recover who hâve contracted directly with 
the principal, It may happen that the material and labor wlilch hâve con- 
trlbuted to the structure wlll not be paid îor, owing to the default of sub- 
contractors, and the manifest purpose of the statute to requlre compensation 
to those who hâve supplied such labor or material wlll be defeated. * • * 
It Is easy for the contractor to see to it that he and his surety are secured 
against loss by requiring those with whom he deals to give securlty by bond, 
or otherwlse, for the payment of such persons as fumished work or labor 
to go into the structure." 

Our own Circuit Court of Appeals, speaking through Judge Pritch- 
ard, in construing this act of Congress, held : 

"It was the manifest purpose of Congress in the enactment of this statute 
to protect the rights of parties performing labor as well as those supplying 
material for the construction of public buildings. Such being the case, this 
act should be interpreted so as to eflfeetuate the intent of Congress by giving 
the same a libéral construction." Bankers' Surety Company v. Maxwell, 222 
Fed. 797, 138 0. C. A. 345. 

The master has held that the intervener has not brought himself 
within the ternis of the act of Congress for the protection of those 
who furnish labor and materials for the construction of public build- 
ings. There can be no doubt under the authorities about the right of 
the New York Central Iron Works Company which fumished the 
boiler to recover on the contractor's bond. The trustée succeeded to 
ail the rights of the New York Central Iron Works Company. It 
surely would not be seriously contended that the trustée in succeeding 
to ail the rights of the bankrupt could not avail himself of a security 
which the bankrupt had for the payment of a claim. Nor can it be 
doubted that when the trustée in bankruptcy sold the accounts with 
ail securities, whether légal or équitable, the purchasers succeeded to 
ail the rights of the trustée, and when the purchasers from the trustée 
in tum sold and assigned the accounts with ail the rights and securi- 
ties légal and équitable to the New York Central Iron Works Com- 
pany, Incorporated, that company stood in the same plight as the orig- 
inal New York Central Iron Works Company which furnished the 
material that was used in the construction of the Gaffney post office. 
I know of no law that prevents the assignment of an account like this. 
Even if the assignment had not specifically provided that ail securities, 
whether légal or équitable, should pass, it seems that the only logical 
position is that the security did pass with the account to the assignée. 
The assigner never held the bond. It was held in trust by the Secre- 
tary of the Treasury for the benefit of those who furnished labor and 
materials in the construction of the building. The purpose of the stat- 
ute is to insure payment of accounts for labor and materials furnished 
the contractor in the érection of public buildings. The bond is in lieu 
of the security afforded in practically ail the states by what is known 
as Mechanic's Lien Law. It has been repeatedly held that the ac- 
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counts for labor and materials under the Mechanic's Lien Law may 
be assigned, and that the assignée is entitled to ail the benefits of the 
law. 

I hold, therefore, that the intervener is the owner of the daim of the 
New York Central Iron Works Company, and is entitled to the benefit 
of the bond given by the contractor and deposited with the Secretary 
of the Treasury. Wherefore it is ordered, adjudged, and decreed that 
the report of the standing master of this court be overruled, and that 
the défendants do pay to the New York Central Iron Works Com- 
pany, Incorporated, the sum of $399, with interest thereon from Jan- 
uary 1, 1913, at 7 per cent., and, if this and the preceding claim be 
not paid by the défendants in 30 days, that the Jackson Ornamental 
Iron & Bronze Works and the New York Central Iron Works Com- 
pany, Incorporated, each shall enter judgment and issue exécution 
thereon. 



SOUTHERN TEANSP. CO. v. UNKELu 

(District Court, E. D. Pennsylvania. November 1, 1916.) 

No. 26. 

1. Shipping <g=>175 — Demubrage — Consteuction of Chaetee Paktt — "De- 

FAULT." 

The Word "default," as used In a provision of a charter party flxing 
the lay days for loading and requiring payment of a flxed sum per day 
"for each and every day's détention by default" of the charterer, merely 
means the failure to load within the stipulated time, and does not in- 
volve any question of fault or négligence. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 572-574; 
Dec. Dig. ®=»175. 

For other définitions, see Words and Phrases, First and Second Séries, 
Default] 

2. Shipping (S=>179 — Chabtbb — Demukbage — Default. 

TJnusuaUy cold weather durlng the loading of a barge in January, 
■which in fact delayed the loading, but did not actually prevent it, did not 
relieve the charterer from liability for demurrage, under a provision re- 
quiring him to pay demurrage for delay through his default. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 586; Dec. Dig. 
<S=>179.] 

3. Shipping <®=180 — ^Dbmueeage — Liability of Chaeteeee. 

Where a vessel was bound by her charter to deliver her cargo of lum- 
ber at the rail, from w^here it viras to be taken by the charterer, and the 
consignée of the cargo was stevedore for both vessel and charterer, the 
charterer cannot be held liable for demurrage because of delay In un- 
loadlng, due to the stevedore's refusai at first to handle the lumber be- 
cause of its icy condition, and therefore to perform the initial duty of the 
vessel to deliver it at the rail. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 587, 588 ; Dec. 
Dig. ®=»180.] 

In Admiralty. Suit by the Southern Transportation Company 
against F. W. Unkel. Decree for libelant. 

@=»Far otber cases ■«« same topic & KEY-NUUBER in ail Kejr-Numbered Oigests & Indexes 
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Lewis, Adler & Laws, of Philadelphia, Pa., for lîbelant. 
Howard M. Long, of Philadelphia, Pa., for respondent. 

DICKINSON, District Judge. This controversy had its beginnings 
in two charter parties entered into, one on November 13, 1914, for 
the charter of the barge Pamunky ; the other on December 12, 1914, 
for the charter of the barge Wicomico. The barges were to carry 
lumber from Acquia Creek, Va., to Philadelphia. The place of ship- 
ment in the first charter party is given as Quantico, and in the other 
as Cole Landing. The pertinent provisions of the contracts will be 
stated in connection with the points raised. 

The claim of the libel is for demurrage, dead freight, and towage. 
The issues as raised by the pleadings, supported by the évidence and 
discussed by counsel, can be best presented by treating each barge as 
a claimant, and considering the claims of each separately. The claim 
of the Pamunky, as set forth in the libel, is this : 

The contract was that the respondent should "load and stow" the 
lumber on the barge. The "lay days," or days allowed for loading, 
should "commence from the time the captain reports his barge ready 
to receive cargo." Ten of sucli lay days were allowed the charterer, 
but Sundays and légal holidays were to be excluded from the count, 
and also days on which the charterer was "prevented from working 
the major portion of the day by rain." The vessel was to be paid 
$2.25 per M. for carrying the lumber and $15 per day "for each and 
every day's détention by default" of the charterer. The claim is for 
$52.50 for such demurrage. The barge is averred to hâve been re- 
ported by her master ready to receive cargo at 12 o'clock noon No- 
vember 18, 1914, and that her loading was not completed until 2 :40 
p. m. December 4, 1914, vvhereby a demurrage charge for 2% days 
had accrued to the vessel. 

The answer sets up some défenses not necessary to consider. The 
sufficient one is the averment of the loading having been completed 
on December 1, 1914, and within the 10 lay days allowed by the charter 
party. It will pei-haps contribute to the clarity of the discussion if 
the position of the litigants is stated and then the facts found from 
the évidence. If the vessel was in fact loaded by noon of December 
Ist, the days would, on the vessel's own count, be just 10. The libel- 
ant claims, however, this half day and additional days for December 
2d, 3d, and 4th, making the total count of 3V2 days. The merit of 
the claim turns upon when the loading of the boat was completed. 

The real défense is that the loading was donc by December Ist, so 
that the boat was free to sail within the 10 days allowed for loading. 
The fact would clearly seem to be, and is so found, so far as the char- 
terer was concerned, that the loading was so completed. Mr. Wallace 
had some lumber of his own, not sold to the charterer, which he de- 
sired to ship to Philadelphia, on the venture that Mr. Unkel might be 
persuaded to buy it, and that, if he did not, some one else would. 
There was not much of it, either in quantity or value. The captain 
agreed that it might be put aboard and carried on the account of Mr. 
Wallace, if put aboard before the vessel was ready to sail. There was 
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good judgment in his doing so, and therefore nothing improbable in 
the statement that he had so done. He could safely take it and there- 
by earn additional freight. The putting of it aboard involved no de- 
lay. The agent of the charterer could hâve no valid objections, if it 
was understood that it was not loaded on his account, nor made the 
subject of a demurrage charge. At ail events, under this view of 
the facts, there was "no détention" of the vessel due to the "default" 
of the charterer. 

The testimony of the captain is not inconsistent with this version. 
He admits he had planned to take his boat away on December Ist. 
He admits he said he would sail as soon as the tug arrived, whether 
ail of the lumber was then aboard or not. He does not deny that the 
quantity of lumber put aboard after December Ist was small and of 
little value. Ail that he dénies is that he expressed any opinion as 
to when the lay days expired. In view of the attitude of his employ- 
ers when his testimony was given, this is not surprising. Under the 
finding of fact made, the libel as to this item of claim should be dis- 
missed. The question of when the lay days began to run is eliminated 
by the finding of facts. 

Presenting, in like manner, the claim made on behalf of the Wicom- 
ico, we hâve first a similar claim for demurrage at Cole Landing, the 
port of loading. The provisions of the charter party are the same, ex- 
cept that the lay days are reduced to 7. The pertinent averments of 
the libel are thèse: The captain reported the vessel ready to receive 
cargo at 11:30 a. m. December 18, 1914. The loading was completed 
January 11, 1915. The elapsed time, excluding the excepted days, was 
10 days. A demurrage claim of $45 for the 3 days' excess is in con- 
séquence made. 

The answer again sets up a défense not necessary to consider. It 
further claims that on the demurrage days the charterer was prevented 
from loading by unusual and exceptionally severe weather conditions, 
which should excuse him of default. The tabulations made by coun- 
sel of the days of loading relieve the case of ail questions except the 
one of weather conditions, other than the one stipulated in the con- 
tract, excusing the détention of the vessel. The libel claims only 3 
days' delay. The days other than the first, and other than Sundays, 
holidays, and rainy days, exceed the demurrage demanded. If the 
excuse advanced is a valid one, the détention is brought easily within 
the number of lay days allowed. This, then, is the only question aris- 
ing out of this branch of the case. 

There is no dispute over the facts. The weather conditions were 
severe. They are f ound to be unùsual in the sensé in which we speak 
of unusually cold weather. They were not, however, unusual in the 
sensé of being extraordinary, or beyond what they might be expected 
to be in that latitude. They did in fact practically interfère with and 
reasonably delay the loading. There was no actual prévention of the 
loading, but the difficulties presented were such that the finding might 
well be made that the delay in proceeding with it was not due to lack 
of diligence on the part of the charterer. In other words, if the de- 
murrage claim had as its basis damages due to the culpable négligence 
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o£ the charterer, the finding o£ négligence might be refused. This 
claim, on the contrary, however, has a contract basis. The charterer 
agreed to load in a given number of days. If this were done, the ves- 
sel would be earning freight. If it were not done, the vessel would 
be idle for the overtime, and for this the charterer agreed to pay a 
per diem allowance. On the face of the contract it might be argued 
that the contract was not to pay for ail the delay, but only for such 
part as was due to the "default" of the charterer, and default suggests 
the idea of culpability. 

[1,2] The real question is the interprétation of the clause "déten- 
tion by default of the charterer," and either party, according as that 
meaning is, may retort upon the other, "If you wished the contract to 
be différent from what it is, you should hâve so contracted." Discus- 
sion of the question is uncalled for, because it has been expressly ruled. 
"Default" does not mean "fault," but merely failure to comply with 
the agreement to complète the loading in the stipulated time. The 
only exception is vis major or its équivalent. If the case of Burrill v. 
Crossman (D. C.) 65 Fed. 104, had been consulted and its expérience 
in the appellate courts as reported in 69 Fed. 747, 16 C. C. A. 381, 
and 179 U. S. 106, 21 Sup. Ct. 38, 45 L. Ed. 106, traced, and this had 
been followed up by consulting a table of the cases in which this case 
was cited, there would hâve been no occasion to submit this branch 
of the instant case for décision. This part of libelant's claim is al- 
lowed on the authority of Burrill y. Crossman. 

[3] Another claim is made for $82.50, demurrage at the port for 
unloading. The averments of the libel are that the master reported 
the vessel ^ ready to discharge at 7:30 a. m. January 25, 1915, and 
that she was not discharged until 12:20 p. m. February 4, 1915. This 
is charged to hâve involved a détention of 5% days. The terms of 
the charter party governing unloading vary, from those affecting load- 
ing, only in the respect that the time allowance is not measured by 
days, but by the quantity unloaded. It is made 50,000 feet per day. 
The cargo is averred to hâve been 162,258 feet, and the lay days to 
hâve expired January 29, 1915. The answer is based upon a further 
provision of tihe charter party that, while it was made the duty of 
the charterer to load and stow the lumber, it was also made the duty 
of the vessel to "discharge to rail." This duty it is averred the vessel 
did not fulfill until January 28, 1915, and not until then did the lay 
days commence to run against the charterer. There was, in consé- 
quence, no demurrage payable. 

There is no substantial disagreement between the parties as to tiie 
facts in évidence. The dispute is as to an inference of fact to be 
drawn. In the view presented by libelant, the delay was caused by the 
refusai of the consignées to receive the lumber. The charterer says 
it was due to the fact that the vessel neglected to discharge. Whatever 
diiffiiculty there may be thought to be in disposing of this branch of 
the case arises out of the fact that the consignées fulfiUed the triune 
characters of consignées, stevedores for the ship, and stevedores for 
the charterer. The solution of the problem presented is to be found 
by the simple expédient of separating them into those différent per- 
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sons. The initial cause of the controversy was the condition of the 
cargo. The lumber was frozen fast and hard. This made it difficult 
and expensive to handle. It was consigned to the Pearson & Ludach- 
1er Lumber Company. They demurred for several days over taking 
the lumber because of its frozen condition. Had they taken it, or done 
what they finally did, the présent dispute would not hâve arisen. Had 
they been only and merely consignées, the delay would hâve been 
chargeable to the charterer. They were, however, more than con- 
signées. They were the vessel's stevedores, to do its work of dehvering 
the lumber at the rail of the ship. This they refused to do. Had they 
been only and merely the ship stevedores, again, clearly the barge 
could not hâve made the charterer pay for a delay which the vessel 
had itself caused. This is clear on principle and under ail the author- 
ities. They were, however, more than stevedores for the vessel. They 
were the stevedores of the charterer, and as such took the lumber at 
the rail when delivered to them by the vessel. Hère, too, it is again 
clear that, had they been merely and only the stevedores of the char- 
terer, and had they detained the vessel by delaying the unloading, the 
charterer must pay for the détention. 

As they were in fact ail three of thèse characters, on whom, then, 
does the loss fall? The answer would seem to be found in this: They 
were the vessel in discharging the cargo to the rail. The vessel, there- 
fore, refused to so discharge as it was bound by the charter party to 
do. The charterer, through them, as stevedores, completed the unload- 
ing by taking the lumber at the rail. This, it is true he was bound to 
do, but as his failure was caused by the vessel it cannot visit the loss 
conséquences upon him. This part of the libel claim is disallowed, and 
the libel as to it is dismissed. It might perhaps be well to explain the 
apparent différence in the count of days. This is due to the fact that 
the libelant (as on its theory it would hâve been justified in doing) 
counts ail the days after January 29th, whether rainy or not. The 
respondent throws out (as on the facts as found it was justified in do- 
ing) the rainy days. 

The dead f reight claim of $57.75 is for a failure to supply the vessel 
with a fuU cargo. The freight earnings were based upon the size of 
the cargo. The charter party bound the charterer to f urnish a full ves- 
sel load, both "under and on deck." The answer sets up the very com- 
plète défense, if true, that ail and more cargo was supplied to the ves- 
sel than the captain would permit to be put aboard. To get the point 
of impingement of the libel and answer, we must bring in a further 
provision of the charter party and certain bearing facts. The charterer 
selected the loading place. It was his place to see that such loading 
place gave a sufEcient depth of water. Between the loading place pro- 
vided and the channel of the Potomac river was a sand bar. The char- 
terer had the lumber to put on the barge. There is no dispute over the 
fact that the captain stopped the loading when the barge was down to 
8 feet. The suggestions made as to lightering are of little value to us 
under the facts of the case. The facts do not require a ruling of 
whether the charterer was bound to deliver, or the vessel to receive, 
cargo outside the bar. The vessel was to be loaded at a berth to be 
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provided, and the berth provided was at the landing, not outside the 
bar. The question to be decided is one of fact, and dépends upon what 
took place at the wharf. 

Neither the proofs nor the discussion of theni are as helpful as they 
might hâve been made. The fact that the lumber was on the wharf to 
be loaded, that it was to the interest of the shipper to get it to market, 
and that the voyage was made without complaint of a shortage of cargo 
would 80 suggest a full one that we are justified in looking to the ves- 
sel for évidence of some facts justifying a finding of defauU on the part 
of the charterer. The first fact we hâve is the log book. Its state- 
ment is: "Finished loading at 2 p. m. Tuesday, January 11, 1915." 
This is consistent with a full load, and, although it may not confute a 
complaint of shortage, it certainly does not suggest it. The next fact 
we hâve is that the barge was then drawing 8 feet of water aft and 
7 feet 4 inches forward. The positive évidence of the défense is that 
the captain then stopped the loading because the barge was hogged. 
If he so refused to take more cargo, the vessel surely cannot justly 
claim a shortage. The captain admits the refusai. He admits, also, 
that the barge had in fact hogged. He asserts that the refusai was be- 
cause he could not get over the bar with more load, and that he ofïered 
to take more cargo if lightered to him outside the bar. There was évi- 
dence, also, that the owner had asked that additional cargo be lightered. 
The lightering question is, however, of no importance, if the master 
might hâve received, but refused, more cargo because of the condition 
of the barge. The weight of the évidence is that he did so refuse, and 
the admitted condition of the boat gives to the other évidence the added 
weight of probability. The libel is dismissed, also, as to this claim. 

This brings us to the final claim for towage. No défense is inter- 
posed, except to the amount of the charge, because the services of an- 
other boat might hâve been secured for less. There is no need to ex- 
tend this already overlong statement of findings, further than to make 
a finding of $30 in favor of the libelant. 

A decree awarding the libelant $45 for demurrage and $30 for tow- 
age, with interest, and dismissing the other claims of the libel, may be 
submitted. The libelant is allowed one-half its costs, and the respond- 
ent is allowed the expense of the taking of his dépositions, so far as 
taxable as costs. 



UNITED STATES v. LELES. 

(District Court, N. D. California, Second Division. September 30, 191C.) 

No. 180. 

1. Aliens <®=>C2 — Natubalization — Right to Admission to Citizenship — 
"cood mobal cliaractïïb." 

tJnder Nîituralization Act June 29, 1006, c. 3592, § 4, subd. 4, 34 Stat. 
597 (Comp. St. 1913, § 4352), requiring the proof to show to the satisfac- 
tion of the court admitting the alien to citizenship that he had five years 
previoiis to his application reslded continuously within the United States, 
and that during such time he had behaved as a man of good moral 

@=aFor other cases see same topic & KBY-NUMBBB in ail Key-Numbered Digests & Indexes 
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character, attached to the principles of the Constitution of the United 
States, and well disposed to the good order and liappiness of ttie same. 
an alien applylng for naturulization, who had beeu conducting an immoral 
resort, a sort of combination saloon and rooniing house, frequented to 
lils knowledge by immoral cliaracters, is not entltled to citizeusliip, for 
the act not only requires that the alien personally conduct himself as a 
person of good moral character, but that he be such in fact. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 123-125; Dec. 
Dig. <@=>e2. 

For other définitions, see Words and Phrases, First and Second Séries. 
Good Moral Character.] 

2. Alieks <@=i68 — Naturalization — Dépositions. 

Under Naturalization Act June 29, 1906, S 9 (section 4.'ÎC)8), declaring 
that every final hearing upon a pétition for naturalization shall be had in 
open court before a Judge or judges thereof, and tbat upon final hearing 
the applicant and witnesses shall be examined under oatli before the 
court, a State court, hearing a pétition for naturalization, cannot appoint 
its stenographer a commissioner to take the dépositions of absent wit- 
nesses as to the applicant's good cliaracter; the proceeding not falllng 
within the exception of section 10. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145; Dec. 
Dig. <g=68.] 

3. Aliens <S=>68' — Naturalization Proceedings — Cure of Error. 

In such case, the fact that the judge of the state court granting the 
certiflcate of naturalization testified that his flndliig as to the applicant's 
good moral character was not afCected by dépositions of witnesses takeu 
eut of court would not cure the error. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145; Dec. 
Dig. cs=368.] 

4. Aliens (S=>68 — Naturalization — Character op Proceedings — Res Judi- 

CATA. 

Tliough an agent of the Naturalization Bureau was présent at a hearing 
on a pétition for naturalization, and as authorized by Naturalization Act 
June 29, 19CMj, § 11 (section 4370) particlpated in the interrogation of the 
witnessi^s, the proceeding was not adversary, and the government did 
not liave its day in court, precluding it from subseiiuently attackiug the 
certilicate of naturalization on the ground that it was secured by i'raud 
and issued in violation of the act, for the foundation of the doctrine of 
res judicata, or estoppel by judgment, is that both jjarties hâve had their 
day in coui-t, and the mère appeaiauce of an administrative officer would 
not bind the governuient. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145; Dec. 
Dig. (S=368.1 

In Equity. Suit by the United States against John Leles to cancel 
and set aside a certificate of naturalization. Decree for the United 
States. 

John W. Preston, U. S. Atty., and Ed. F. Jared, Asst. U. S. Atty., 
both of San Francisco, Cah 

Frank A. Duryea, of San Francisco, Cal, for défendant. 

VAN FLEET, District Judge. This is a suit brought by the United 
States attorney in pursuance of section 15 of the Naturalization Act 
of 1906 (34 Stats. at h. p. 596, c. 3592) to cancel and set aside a cer- 
tificate of naturalization issued to the défendant on November 5, 1914, 
both on the ground of fraud in its procurement, in that défendant 

©=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
236 F.— 50 
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was not at the time of good moral character, and that it was illegally 
granted, in that the method of proof foUowed in the state court is- 
suing the certificate was in violation of the requirements of the act. 
On a motion to dismiss, the sufficiency of the bill was heretofore sus- 
tained. (D. C.) 227 Fed. 189. On the facts, the évidence has left no 
doubt on the mind of the court that, as to both grounds, it is sufficient 
to sustain the averments of the bill, if the validity of the proceedings 
of the state court be open to attack in this form. 

[1] As to the charge of fraud, the évidence strongly preponderates 
in favor of the govemment's claim that for some time prior to his 
admission to citizenship the défendant had been conducting a place of 
bad repute in the community, a sort of combination saloon, restaurant, 
and lodging or rooming resort, some of the rooms being situated over 
the saloon and restaurant, and others in adjacent cottages in the rear; 
that the place was frequented by people of bad repute, both men and 
women, for evil and illicit purposes; and that the défendant himself 
was fully aware of the bad character of his resort and the class of 
people f requenting it. One of the essential qualifications for admission 
to citizenship is that the applicant shall be a man of good moral char- 
acter. This must not only be alleged, but proved, before a certificate 
may be granted. The second subdivision of section 4 of the act re- 
quires the pétition for admission to state "every fact material to his 
naturalization and required to be proved upon the final hearing of his 
application," and the f ourth subdivision of the section provides : 

"It shall be made to appear to the satisfaction of the court admitting any 
alien to citizenship that immediately preceding the date of his application 
he has resided continuously within the United States five years at least, and 
wlthin the state or territory where such court is at the time held one year 
at least, and that during that time he has behaved as a man of good moral 
character, attached to the prlnciples of the Constitution of the United States, 
and well dlsposed to the good order and happlness of the same." 

This means, not only that the applicant has in his personal habits 
and pursuits conducted himself as a man of good moral character, 
but that he shall, so far as the évidence shows, hâve been such in 
fact, since a man may not be said in any just sensé to be "attached to 
the principles of the Constitution of the United States, and well dis- 
posed to the good order and happiness of the same," unless he be a 
man of that character. If he does not at the time possess that qual- 
ification, but by his évidence and that of his witnesses has induced the 
court admitting him to believe that he does, then he is guilty of a fraud 
such as to warrant the cancellation of his certificate. United States 
V. Raverat (D. C.) 222 Fed. 1018. 

[2] As to the charge that the proceedings for defendant's natural- 
ization were conducted in a manner violative of the act and the cer- 
tificate thereby procured to be illegally issued, it appears without 
controversy that on the final hearing, after examining in open court 
certain witnesses produced by the défendant as to his good character, 
the court appointed its stenographer as commissioner to take the dép- 
ositions or évidence of certain other witnesses on the subject not 
then présent, but residing in a neighboring town in the county, which 
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was accordingly done, and the évidence thus taken out of court, and 
out of the présence of the judge, was thereafter reported to and con- 
sidered by the court before awarding the certificate in question. Sec- 
tion 9 of the act provides: 

"That every final hearlng upon such pétition stiall be had in open court be- 
fore a judge or judges tbereof, and every final order whlch may be made 
upon such pétition shall be under the hand of the court and entered in full 
upon a record kept for that purpose, and upon such final hearing of such 
pétition the applicant and witnesses shall be examlned under oath before the 
court and in the présence of the court." 

The only provision for ta:king évidence by déposition in such pro- 
ceedings is found in section 10, which has no relation to the circum- 
stances of this case. The method pursued was therefore directly in 
contravention of the requirements of the statute ; and a like departure 
was held in United States v. Nisbet (D. C.) 168 Fed. 1006, to be fatal 
to the validity of the proceedings and the certificate issued in pursu- 
ance thereof . 

[3] It is true that the judge granting the certificate was called as 
a witness for défendant at the trial, and testified in substance that his 
finding as to the fact of defendant's good character was not affected 
by the dépositions of the witnesses taken out of court; that there 
was sufficient évidence on the question without their aid. But, assum- 
ing as we do the perfect truth of thèse statements, obviously, the opin- 
ion or déclaration of the judge that his mind was unaflfected by the 
évidence illegally taken and considered cannot cure the vice or defect, 
any more than could the certificate or déclaration of a trial judge, in 
a bill of exceptions, that évidence admitted or excluded under ob- 
jection did not aflfect the resuit, be held to cure an otherwise erro- 
neous ruling. The purpose of the statute is to prevent such methods, 
and its requirements are mandatory. United States v. Kolodner (D. C.) 
199 Fed. 809; United States v. Nisbet, supra. As stated by Judge 
Hanford in the latter case : 

"The manifest Intention of Congress, In the enactment of the naturaliza- 
tion law of 1906, was to prescribe rigid rules to be observed by the courts in 
naturalizatiou proceedings and to correct the abuse of laxity in such pro- 
ceedings. Therefore a court may not, in the exercise of assumed discretion- 
ary power, admit an alien to citizenshlp who has failed to establish his right 
by the liind of évidence which the statute demands." 

And as to the degree of strictness, generally, with which the provi- 
sions of the act must be f oUowed as the basis for the issuance of a légal 
certificate, see U. S. v. Simon (C. C.) 170 Fed. 680, U. S. v. Meyer 
(D. C.) 170 Fed. 983, and U. S. v. Plaistow (D. C.) 189 Fed. 1006. 

[4] It appears that an agent of the Naturalization Bureau was 
présent at the hearing and participated in the interrogation of the 
witnesses, as àuthorized by section 11 of the act, and défendant now 
renews his point, made upon his motion to dismiss, that proceedings 
under the présent statute are thus made adversary proceedings; that, 
being such, the détermination of the court awarding the certificate 
becomes res judicata, and not open to review other than on appeal; 
that, while the grounds assigned are such as might involve error or 
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irregularity, they do not affect the jurisdiction of tlie court and can- 
not be made the basis of a collatéral attack upon the validity of the 
certificate. In response to this contention it was said in the opinion 
overruling the motion to dismiss (227 Fed. 192) : 

"But thèse contentions are fully met and negatlved by the prlnciples an- 
nounced in Johannessen v. U. S., 225 U. S. 227 [32 Sup. Ot. 613, 56 L. Ed. 
1006], where It is held that an adjudication Uke that hère Involved, while in 
some respects partaking of the nature of ai judgment, 'is in its essence an 
instrument granting politlcal privilèges, and open, like other public grants, to 
be revoked if and when It shall be found to be unlawfully or fraudulently 
procured,' and that 'the act in effect provides for a new form of judicial re- 
view of a question that is in form, but not in substance, concluded by the 
previous record, and under conditions affording to the party whose rights are 
brought into question full opportunity to be heard,' and it is held that the 
act is, in this respect, a proper exertion of the législative will." 

But it is urged that in the Johannessen Case the certificate was 
issued under the old statute, and the court expressly refrained from 
determining whether proceedings under the présent act, of which this 
is one, are to be regarded as equally of an ex parte character as 
those under the old, where the proceeding was had without notice 
to the government. The reasoning of the court in that case, how- 
ever, would seem to lend countenance to the contention of the gov- 
ernment that the mer'e appearance at the hearing of the agent of 
the Naturalization Bureau to interrogate the witnesses, without filing 
any pleading making spécifie objection to the granting of a certifi- 
cate or putting in issue any of the averments of the pétition, can- 
not hâve the efïect of converting the proceeding from an ex parte 
to an adversary one, in a sensé to make the doctrine of res judicata 
apply. Speaking of that doctrine the court say (225 U. S. 238, 32 
Sup. Gt. 615, 56 L. Ed. 1066): 

"The foundation of the doctrine of res judicata, or estoppel by judgment, 
is that both parties hâve had their day in court. 2' Black, .Judgts. §§ 500, 504. 
The gênerai prlnciple was clearly expressed by Mr. Justice Harlan, speaking 
for this court in Soutliern Pacific E. Co. v. United States, 168 U. S. 1, 48 [18 
Sup. et. 18, 27 (42 L. Ed. 355)]: 'That a rlght, question, or fact dlstihctly put 
in issue and directly determlned by a court of compétent jurisdiction, as a 
grouud of recovery, cannot be disputed in a subséquent suit between the 
same parties or their privies.' " 

Within this définition the présence of an agent of the Bureau of 
Naturalization, a mère administrative ofificer, should not be regarded 
as an "appearance" for the purpose of litigating the matter in a 
sensé to make it an adversary proceeding. The agent is présent, and 
is usually, as in this instance, permitted to interrogate the applicant 
and his witnesses ; but, aside from this, the proceeding is no more 
in its nature an adversary one or less ex parte than under the old 
act. The government is not présent as an adversary, but simply for 
the purpose of supervising the proceedings through the médium 
of its Naturalization Bureau. What the effect would be of a formai 
appearance by the law ofificers of the government, putting in issue 
the averments of the pétition and calling adverse witnesses in sup- 
port thereof, need not be determined. 
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Thèse views fincl support in récent cases arising under the présent 
act. U. S. V. Albertini (D. C.) 206 Fed. 133; U. S. v. Mulvey (filed 

April 18, 1916) 232 Fed. 513, C. C. A. . In the former case, 

where an agent of the Xaturalization Bureau had, as hère, appeared 
on the final hearing and the présent objection was urged as the re- 
suit, Judge Bourquin, speaking of the attitude of the government 
and the purpose of such an appearance, says : 

"The government is friendly, and not adversary. Tlierc is no opposition, 
110 contest, in tlie true sensé of tlie word. In theory and form the proceedings 
may be in their nature adversary ; but in practice and substance there is no 
adversary, and froni that standpoint tliey are still ex parte." 

And he adds : 

"TJie desigîi is to enable the governnient, to exercise some supervision over 
the proceedings, some watchfulness, and in its discrétion to oppose, contest, 
and couvert the proceedings into those actually adversary." 

And in the Mulvey Case, where a représentative of the Naturaliza- 
tion Bureau appeared at the final hearing and took part in the pro- 
ceedings, it is said by the Circuit Court of Appeals of the Second Cir- 
cuit : 

"It does not affirmatively appear in tliis record that any law officer of the 
government was heard in opposition in the proceeding orlginally had before 
the District Court, or that he was présent or took any part in the proceedings. 
AU that is disclosed is that some one connected with tlie Bureau of Naturalisa- 
tion was présent and was heard in opposition. The représentative of the 
Bureau wsis not the attorney for the government in the district in whlch 
the proceeding took place, and he was uot even an attorney. lîis appearance 
at such hearings is as aniicus curiœ, to présent to the court such facts rela- 
tive to the Personal history of the several applicants as the Bureau's investi- 
gations may hâve disclosed. The order admitting the respondent to citizen- 
shlp récites no appearance by the government on the hearing. No minutes 
of the testimony were taken, and no record preserved. Under such circum- 
stancfes we do not think that the appearance of a représentative of the 
Bureau in the proceedings is to be regarded as an appearance by the United 
States in the teohnlcal sensé in whtch that word is used in judidal proceed- 
ings. The United States, therefore, is not so bound by the decree that it is 
not entltled to proceed by pétition to cancel the certiflcate so issued." 

Thèse considérations are, I think, sufficient to show that the gov- 
ernment should not be held to be estopped by the judgment or order 
granting the certiflcate from attacking its validity in this form, and 
that upon the facts disclosed it is entitled to a decree annulling and 
setting aside such certificate. 

A decree may be entcred accordingly. 
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PIONEER IRR. CO. v. BOARD OF COMR'S OF YUMA COUNTT, COLO. 

(District Court, D. Colorado. October 9, 1916.) 

No. 6486. 

Watebs and Water Courses ®=»131 — Diversion bt Ditch Oompanies— Prop- 

EETY RiGHTS IN WaTEB. 

Under Const. Colo. art 16, § 8, and Rev. St. Colo. 190S, §§ 3263-3268, 
relatlng to water rlghts, as construed by the Suprême Court of the state, 
no property right can be acquired in the use of water untll It is applied to 
a bénéficiai use. The owner of a carrylng ditch, in making the diversion 
from a natural stream, acts solely as the agent or trustée for him who 
applies the water to a bénéficiai use, and gets no title in or right to the 
use of the water, and has no property in it subject to disposai, but such 
property and right of disposai is in him who applies the water to a béné- 
ficiai use. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
<©=»131.] 

In Equity. Suit by the Pioneer Irrigation Company against the 
Board of County Commissioners of Yuma County, Colo. Decree for 
défendants. 

Park & Gibson, of Denver, Colo., for plaintifï. 
Jo. A. Fowler, of Denver, Colo., for défendants. 

LEWIS, District Judge. This is a bill for an injunction against 
the enforcement of carrying rates for water in the plaintiflf's canal 
or ditch fixed by the Board of County Commissioners. The plaintif? 
is the owner of the Haigler canal which receives its waters from the 
North Fprk of the Republican River in Yuma County, Colorado. It 
extends from its headgate on the south bank of that stream to the state 
line between Colorado and Nebraska a distance of about seven miles, 
and thence in Nebraska about eight miles more. It was constructed in 
1890 as a carrying canal and it has ever since served the purpose of 
furnishing water to farmers in Colorado and Nebraska for irrigation. 
Its relative priority to divert the waters from the stream was not fixed 
by adjudication until 1912 and 1914. In July of the first named year 
it obtained a decree fixing its priority and adjudging to it the right 
tô divert fifteen cubic feet per second for the irrigation of lands in 
Colorado, and in the latter year it was adjudged to hâve the right to 
divert twenty-nine cubic feet per second, to be measured at the state 
line for lands in Nebraska. The lands in Colorado which it has here- 
tofore served aggregate about 790 acres, and the bill allèges that none 
of the owners of said lands are the owners of the water carried in the 
canal, except the owners of 96 acres, approximating one and a half 
cubic feet per second, ail of the other users being annual renters of 
water. 

The plaintifï petitioned the board to fix the carrying rates which it 
should exact from the users of water from the canal as the state stat- 
ute provides may be donc, and in October, 1915, the board, after hear- 
ing the parties in interest, fixed the rate at the sum of $1.83 per acre. 

^SsFor otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



PIONEER IKR. CO. V. BOAED OF COM'kS 791 

The complaint is that the rate is too low and confiscatory, that the 
board 

"in fixing sald rate of compensation refused to consider the value of the water 
owned and caFried by the sald plalntlff In sald ditch for the use of persons 
reuting water annually therefrom, and refused in fixing the sald rate to allow 
any compensation whatever to the plaintiÊE for or on account of such water to 
be carried by the plaintlfC and furnlshed to farmers under sald ditcli upon an 
annual rental charge. That sald rate se fixed by the sald county commis- 
sioners requlres the plalntlff to carry water, whlch It has approprlated and 
dlverted and has a decree therefor and is the owner thereof, and deliver the 
same to farmers under sald ditch for use wlthout any compensation what- 
ever, thus deprlvlng the plalntlff of its property and eompelllng it to deliver 
the sald water so owned by it to farmers under sald dlteh in the State of 
Colorado who hâve no property rlght thereln for the purpose of Irrigatlng 
approximately 695 acres of land ; that the water so carried and required by 
sald order to be delivered by the plalntlff to sald farmers is of the reasonable 
value of .$34,750 ; that the plaintlfC is by law entitled, when required to fur- 
nlsh such water to farmers who are not owners of the water, to a reasonable 
return upon the value of sald water." 

The answer admits that the plaintiff has acquired the right to divert 
water from the river and carry the same through the canal for use in 
the irrigation of crops ; admits that the board refused to recognize 
ownership of the water in the plaintiff or to consider such claimed 
ownership in the fixing of rates or to allow it anything for the water 
carried. It allèges that the users of the water are the owners of the 
right to its use, and that at the hearing the board took into considéra- 
tion in fixing the rate ail of the testimony adduced, such as the orig- 
inal cost, construction and présent value of the canal, its headgates, 
dams, water-boxes, and the évidence as to the cost of maintenance and 
operating the same, the number of acres irrigated, the production and 
the benefits therefrom, but rejected the claim and contention of the 
plaintiff that it had any property right in the water or its use and ig- 
nored plaintiff's claim in that respect in fixing the rate. 

There is diversity of citizenship. At the final hearing the contro- 
versy was submitted on the pleadings, and a written stipulation filed 
in the cause as follows : 

"It is hereby stlpulated and agreed by and between the parties hereto for 
the purpose of thls trial, and it is admltted, to-wlt: 

"The sole question to be determined In thls case is whether or not the 
Board of County Commlssloners should hâve taken Into considération, in 
flxing the rates to be charged by the plaintiff for the carrlage, distribution and 
delivery of water, the value of such water delivered to the class of consumers 
herelnafter described. 

"Since the construction of the ditch the class of water users to whlch the 
rate flxed by the County Commlssloners in 1915 applies were those users who 
hâve, slnee the construction of the ditch in 1890, pald annually an annual 
rate wlthout any other contract wlth the plaintiff company other than a re- 
celpt for the amount of money pald for such carrlage, and an agreement to 
conform to the rules and régulations of the company in distribution, measure- 
ment and application of such water, and they hâve so conformée, none of 
whlch such land owners has ever pald the plalntlff company any amount of 
money for the purchase of a perpétuai water rlght, or any other amount than 
the annual carriage charge. 

"Some of such annual users hâve used the same amount of water con- 
tlnuously. Others hâve used some of the water contlnuously but from year to 
year would either increase or decrease the acreage applied and pald for. Two 
or three hâve used it only intermittently. Ail of said water having been 
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used by such users for a bénéficiai purpose during ail of said time. Plaintiffi 
lias not personally put any of said water to a bénéficiai use nor does it 
own any land under the canal. 

"It Is agreed that the riglits contended for by the plaintiff exceed in value 
the sum of Three Thousand Dollars (¥3000.00)." 

I suppose the plaintiff was induced by San Joaquin, etc., Co. v. Stan- 
islaus County, 233 U. S. 454, 34 Sup. Ct. 652, 58 L. Ed. 1041, to ex- 
hibit this bill. But I am not able to accept that case as a support to 
the plaintiff's daim. The Constitution and statutes of California em- 
powered the carrying Company in that case to appropriate water for 
sale, and in the exercise of the right thus given it acquired for that 
purpose some of the water by mère diversion from the natural stream 
and purchased some of it. À carrying ditch in Colorado is not given 
such power and cannot acquire such rights as a carrying ditch. There 
is merit in the contention that our Constitution (Article XVI, Sec. 8) 
and statutes (Rev. Stat. Col. 1908, Secs. 3263-3268) could be given a 
like construction, but our Suprême Court has decided otherwise. 
Wheeler v. Irrigation Co., 10 Colo. 582, 17 Pac. 487, 3 Am. St. Rep. 
603; Canal & Res. Co. v. Southworth, 13 Colo. 111, 21 Pac. 1028, 4 
L. R. A. 767; Wyatt v. Irrigation Co., 18 Colo. 298, 33 Pac. 144, 36 
Am. St. Rep. 280; O'Neil v. Canal Co., 39 Colo. 487, 90 Pac. 849; 
Combs V. Canal & Res. Co., 38 Colo. 420, 88 Pac. 396. 

If I rightly understand thèse cases, they hold : (1) the owner of 
the carrying ditch in making the diversion from the natural stream acts 
solely as the agent or trustée for him who applies the water to a bén- 
éficiai use, (2) gets no title in or right to the use of the water and has 
no property in it subject to disposai, and (3) he who applies the water 
thus diverted to bénéficiai use acquires a property right in the use of 
the water thus applied which he, and he only, can sell, dispose of and 
convey by deed separate and apart from the land to which it has been 
applied or with the land to which it has been applied. The last prop- 
osition is made more certain by Strickler v. Colorado Springs, 16 Colo. 
61, 26 Pac. 313, 25 Am. St. Rep. 245 ; Irrigation Co. v. Res. Co., 25 
Colo. 144, 148, 53 Pac. 318, 71 Am. St. Rep. 123. 

No property right can be acquired in the use of water until it has 
been applied to a bénéficiai use. Thomas v. Guiraud, 6 Colo. 530; Cof- 
fin v. Ditch Co., 6 Colo. 443 ; Highland Co. v. Union Ce, 53 Colo. 
483, 485, 127 Pac. 1025. 

There is no claim on the part of the plaintifif that it has ever used 
any of the waters in question to irrigate its lands or otherwise applied 
them to bénéficiai uses. Its contention, therefore, before the board of 
commissioners that it was the owner of the waters or of the right to 
their use and that by virtue of that ownership it was entitled to re- 
ceive something from the users of the waters to whom they were de- 
livered, was, in my judgment, rightfully rejected by the board in con- 
sidering the question presented to it when it came to fix the rates for 
carriage which the plaintiff should receive. 

I hâve not overlooked Denver v. Walker, 45 Colo. 387, 101 Pac. 348, 
and Denver v. Brown, 56 Colo. 216, 138 Pac. 44, but they are not in 
point. In neither of those cases were the rights of a carrying ditch 
involved. Those cases involved controversies between claimants to 
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the right to use water on the one hand, and appropriators who had 
diverted and applied to bénéficiai uses, or their grantees, on the other 
hand, to a claimed surplus of water not needed or applied for the time 
being by the appropriator. 

However, my conclusion, thus stated, on the only issue presented is 
not an approval of what appears from the pleadings and argument 
at the bar to hâve been the îjasis adopted by the board in fixing the 
rates. It seems to hâve considered for that purpose only the cost, phys- 
ical value and up-keep of the carrying canal and its physical adjuncts. 
The basis is too narrow, and if rigidly applied would be unjust one way 
or the other. Lands taking water from such a canal are usually too 
remote from the stream to justify the necessary expenditure by each 
owner separately to bring the water to his tract. The expenditure re- 
quired would operate as a permanent prévention to the acquisition of 
the rigiit. Early action by the carrying ditch and the priority obtained 
by it may furnish the land-owner an opportunity to avail himself of 
sbmething of great value, and thus the amount of water diverted and 
the priority obtained for the carrying ditch become an inséparable part 
of the enterprise which necessarily fixes its value as a property and 
the resulting advantages to lands which it may serve. On the one 
hand, the amount of water diverted and the priority obtained for it by 
the carrying ditch might render the enterprise of small value to the 
owner and slight benefit to those taking water from it, while on the 
other. the priority obtained for the diversion would be such as to ren- 
der the enterprise as a property of great value and its service to those 
whom it would serve large in bénéficiai results. In the one case it 
would be unjust to the irrigator to require him to bear the cost and 
up-keep of the canal if the priority was such as to deny him the use 
of the water when most needed, and likewise unjust to the carrying 
canal to allow it rates fixed only on the cost and up-ke-ep if the priority 
gave an abundance when most needed. To illustrate: two carrying 
canals equal in cost and up-keep and diverting the same amount may 
serve an equal number of acres with vastly différent results. One ob- 
tains the first priority, the other obtains the last. Under the first the 
users obtain an ample amount of water and their crops are abundant ; 
under the other, water cannot be had when most needed and the yield 
is scant. A carrying canal is not Hke a railroad which brings you what 
you want when you pay the f reight ; it can only furnish water accord- 
ing to its priority— that is, when obtainable under the right which it 
acquired. It diverts water and obtains, by its foresight and effort, the 
priority for the benefit of the user of water. When the user receives 
his water from the canal he not only takes advantage of the service 
rendered in the mère carrying of the water to him from the stream, 
but of vastly more importance to him is the acceptance and adoption 
by him of the priority of diversion obtained by the canal for his ben- 
efit, and this diversion and its priority is an intégral part of and in- 
séparable from the ownership of the physical structure ; and a just and 
fair rate for the service rendered by the owner of the canal cannot 
be fixed without its fuU considération. But this élément was not, ac- 
cording to the terms of the bill, presented to the board for its con- 
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sideration and îs not included in th© stipulation of facts presenting the 
only issue for détermination, and, of course, is not now adjudicated. 
Having determined the only issue presented against the plaintiiï, 
the bill will be dismissed at plaintiff's cost 



UNITED STATES y. HEN LEE. 

(District Court, S. D. New York. October 25, 1916.) 

No. 14. 

1. Aliens «=»32(8) — Depobtation of Chinesb — Testimont — Rioht to Rejbct. 

Where a Chinese person, wbose déportation was being sought, made 
contradlctory statements at the time he was belne smuggled Into the 
TJnlted States, hls subséquent testimony in conflict with such statements 
may be dlsregarded. 

[Ed. Note. — For other cases, see Aliens, Cent Dlg. § 84; Dec Dlg. 
<8=>32(8>.] 

2. AuENS ^=»32(5) — ^Depoktation — Chinesk Person — Bubden or Peoof. 

A Chinese person, who attempted to surreptltlously enter the United 
States, and whose rlght to remain thereln was raised on déportation 
proceedlngs, has the burden of satisfactorily estabUshing hls clalm of 
rlght to remain in the United States. 

[Ed. Note. — For other cases, see Aliens, Cent Dlg. i 84; Dec, Dlg. 
<8=>32(5).] 

3. Aliens ®=>32(8) — Déportation — Chinese Pebsons. 

In proceedlngs for déportation of a Chinese person, apprehended when 
surreptltlously entering the United States, évidence held insufflcient to 
establish bis clalm of birtb In the United States and rlght to remaii» 
thereln, and so déportation was waxranted. 

[Ed. Note. — For other cases, see Aliens, Cent Dlg. | 84; Dec. Dlg- 
<g=»32(8).] 

Proceeding by the United States for the déportation of Hen Lee. 
On appeal de novo from commission and order of déportation. Dé- 
fendant ordered deported. 

Edwin M. Stanton, Asst. U. S. Atty., of New York City. 
B. W. Berry, of New York City, for défendant. 

M ANTON, District Judge. This is an appeal from an order of dé- 
portation entered against tlae défendant by a commissioner. The de- 
fendant, a Chinese person, without proper paper showing his right to 
be and remain in the United States, is a laborer. On September 4, 
1915, together with three other Chinamen, he was apprehended while 
surreptitiously entering the United States from Canada, at Détroit. 
After arrest by an immigration inspecter, a hearing was had, and after 
statement made by the défendant, to which référence is had in this pro' 
ceèding, he was ordered deported to China, the country from whence 
he came. A writ of habeas corpus was issued, and this matter was re- 
viewed before Judge Hough on November 5, 1915. The writ was there 
dismissed, and the relator remanded tothe govemment for déportation. 

4=3For otfa«r casM aet lam.* toplc A KEY-NUU BBB In «.U Key-Numbered DlgesU t IndtzM 
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An appeal was then taken by the défendant to the Circuit Court of Ap- 
peals. Second Circuit, which reversed the order of Judge Hough and 
ordered the relator deported to Canada. United States ex rel. Hen Lee 

V. Sisson, 232 Fed. 599, C. C. A. . The government, under the 

■elaim that the restrictive laws enforced in the Dominion of Canada in- 
cluding the exaction of a head tax of $500 for each Oriental entering 
Canada, has taken recourse to the Chinese Exclusion L,aw (Act May 
5, 1892, c. 60, 27 Stat. 25 [Comp. St. 1913, §§ 4315^323]), which pro- 
vides for déportation to China irrespective of the country f rom whence 
an alien cornes, and it has canceled the proceedings under the Immigra- 
tion Act (232 Fed. 559) by faihng to hâve modified the déportation or- 
der of the Circuit Court. This complaint was filed with the United 
States commissioner on April 19, 1916, and after a trial had before 
the commissioner the relator was ordered deported to China on July 
14, 1916. The case is before this court on an appeal de novo. 

[1-3] The sole question for my détermination is whether or not the 
évidence warrants a finding that the défendant was born in the United 
States. A full hearing was had before a commissioner. Under Im- 
migration Act Feb. 20, 1907, c. 1134, 34 Stat. 898, the défendant there 
made a statement, and later testified and produced witnesses. The 
commissioner found against the défendant, and Judge Hough in the 
District Court affirmed this finding. Later, on appeal to the Circuit 
Court of Appeals, the court, through Judge Ward, said : 

"There is no doubt that the relator should be deported from the United 
States under section 21 of the act of 1907 [Comp. St 1913, § 4270], because he 
is subject to déportation under the provisions of section 3 of the Chinese Ex- 
clusion Act of May 5, 1892 [Comp. St. 1913, S 4317]." 

In this proceeding under the Chinese Exclusion Act the défendant 
produced witnesses as to his birth, and others who alleged that they saw 
him during varions periods of his life in the United States. This 
testimony was rejected by the commissioner, as he has found that the 
évidence does not warrant a finding that the relator was born in the 
United States. Upon the hearing before this court the défendant tes- 
tified that he was born in San Francisco ; that his parents lost their 
lives in the earthquake in San Francisco, and his certificate of résidence 
was also lost. He has no relatives hère, no sisters or brothers. There 
is no public institution, such as a school or mission school of Calif ornia, 
where his record of résidence may be checked up by the government 
officiais. 

His claim of birth and résidence in the United States must dépend 
upon the testimony of Leong Chong, Sam Kee, NataHe Miarano, and 
Francesco Manf ridi. Ail, with the exception of Leong Chong, claimed 
to hâve seen the relator in New York City for five or six years before 
it is claimed that he went to Canada, where the relator claims he worked 
in Montréal. Sam Kee makes claim that he played in the parks in 
San Francisco with the relator. His manner of testifying, and the 
many contradictions as to happenings and events in his own lifie and 
his meetings with the défendant, require me to reject his testimony as 
ànsufficient to base any finding that the défendant was in the United 
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States during the time that Kee daims to hâve seen or to hâve known 
him. 

The only direct évidence of the birth in the United States is given by 
Leong Chong. This witness says he is 64 years of âge ; that he Hved 
in Fresno, Cal., where he was engaged in business. In one part of his 
testimony he says he "belongs to the same family" as the défendant and 
later dénies any relationship. He says that in 1890 he happened to 
go to San Francisco to attend to some business in connection with a 
store that he maintained at Fresno, and tried to purchase some goods 
for the store. He says: 

"I just happened to meet the defendant's father in the street and asked 
him why he was not worklng, and he asked why I came to San Francisco, 
and I told I came eut hère to buy some goods for the store, and he told nie 
about his family, that hls wife %vas siek and was soing to hâve a child pretty 
soon, and after the birtli of the child the father Invited me to stay tliere to 
attend the christening, his Hi How Chow." 

His testimony as to his acquaintance with his father is very meager 
and is a gênerai statement that he had known him for a considérable 
length of time. He dénies acquaintance or knowledge of defendant's 
father in China. He states that he attended the head-shaving feast of 
the défendant in a restaurant in San Francisco, the number of which 
he cannot give. Later, while the witness was on his way to China, 
he stopped at San Francisco and saw the boy. Later he saw him in 
New York, and although he says he recognized the boy, he was obliged 
to ask, " 'You are Hen Lee?' to which the défendant said 'Yes,' and 
asked me my name, and I told him my name." He claims to hâve 
seen him in New York at a still later time. The witness appears to 
hâve been a friend of Leong Kai Main, who, it developed, was related 
to the défendant, and who was présent in court and assisted counsel 
in interprétation. Still he was not called as a witness. 

In answer to the court, this witness stated that he had been a witness 
in only one other such case as this, and that at Port Henry, N. Y. At 
the next hearing, the United States attorney produced the testimony 
(which it turned ont had been taken at Plattsburg, N. Y.), where in an- 
swer to questions propounded in that hearing the witness said : 

"Q. Give me the names of any Chinese persons born in the United States 
which you know? A. I only remember two, Leong CUu and Leong tJoom, the 
défendants in this case. Q. You don't know of any other Chinese persons 
born in the United States? A. No, sir." 

He was confronted by applications made to the government for leave 
to embark for China. His signature is upon such papers. At first 
he admitted the signatures, and afterwards denied them, and claims to 
hâve gone to China twice, although it was claimed by the government 
that he went three times. The exhibition of the witness in relation to 
thèse applications, his contradiction in connection with his signature 
thereto, and his manner of testifying, is very unsatisfactory. After due 
allowance made for his âge, the court cannot help but be influenced 
by his dealing in generalities in his testimony and inability to give spé- 
cifie knowledge of the subjects sougbt to be obtained by inquiry. His 
manner of testifying and conduct, his tremor, ail indicate to my mmd 
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that his évidence does not corne up to the standard required to base a 
finding that this défendant was born in the United States. 

It may be that the witnesses called as to the def endant's résidence in 
the United States in later years are truthf ul, but that does not aid in the 
détermination of whether or not he was born in the United States. It 
might be some corroboration, if there was satisfactory évidence that 
the défendant was born in the United States. 

In addition, it appears that a statement was taken f rom the défend- 
ant at the time that he was being smuggled into the United States. His 
statements there are wholly at variance with the statements now made 
under oath before me as to events in his past life. The court should 
not be charged with even the décent curiosity of trying to fînd out 
on which occasion he was teUing the truth, but was justified in rejecting 
his testimony as unworthy of belief, although Judge Lacombe did say 
in United States v. Moy Toom (D. C.) 224 Fed. 520 (decided in June, 
1915): 

"Examlnation of very many records in thèse cases had indueed the convic- 
tion that it tends greatly to elucidate the truth to hear what the Ohinese per- 
son bas to say about such simple facts as his âge, parentage, relationships, oc- 
cupation, and localities where he lias lived, and the circunistances attendlng 
his latest entry into this country, before his lawyer apiKiars." 

The burden of proof requirement, of the défendant showing affirm- 
atively and satisfactorily his claim of right to be and remain in the 
United States, bas been uniformly restated by the courts. Li Sing v. 
United States, 180 U. S. 486, 21 Sup. Ct. 449, 45 L. Ed. 634; Chin 
Bak Kan v. United States, 186 U. S. 193, 22 Sup. Ct. 891, 46 L. Ed. 
1121 ; Ah How v. United States, 193 U. S. 65, 24 Sup. Ct. 357, 48 L. 
Ed. 619; United States v. Too Toy (D. C.) 185 Fed. 838; United 
States v. Hom Lim (D. C.) 214 Fed. 456; Lee Sim v. United States, 
218 Fed. 432, 134 C. C. A. 232. Judge Hough in United States v. Yee 
Tun (unreported but affirmed on appeal), laid down a rule which should 
be approved when he said: 

"In this case the burden normally cast upon a Chinese person of proving his 
right to remain in the United States is increused by the surreptitîous method 
of his attempted entry." [Decree afflrmed 228 Fed. 1023, — C. C. A. .] 

And in the case of United States v. Lee Low You : 

"In my judgment the action of the appellant in trying to enter as he did 
materially increased the burden cast upon hini. In order to succeed lie must 
show by clear and eonvincing évidence that that is true wliich he was afraid 
to urge until he was obligea to do it as a last resort." [Judgment aflirmed 230 
Fed. 820, C. C. A. .] 

Applying thèse rules of law to the testimony disclosed on this hear- 
ing, I must find that this burden of proof the défendant has not sus- 
tained. An order will therefore be made directing his déportation to 
China under the Chinese Exclusion Act. 
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UNITED STATES v. MILLER et al, 

(District Court, W. D. Washington, N. D. June, 1916.) 

No. 3299. 

1. WlTNESSES <S=>45(1) COMPETENCT — BEUEE IN DiVINB PtTNISHMENT. 

While the rule has been eonslderably relaxed, nevertheless, under the 
common law, a witness who does not believe In divine punlshment for a 
false oath Is incompétent to testlfy; 

[Ed. Note. — For otlier cases, see Witnesses, Cent. Dig. § 104 ; Dec. 
Dig. <S=>45(1).] 

2. Ceiminal Law <S=10 — Commox-Law Cbimes. 

There are no common-Iaw crimes In the United States as a unit. 
[Ed. Note. — For other cases, see Criminal Law, Cent. Pig. § 8; Dec. 
Dig. (S=10.] 

3. Witnesses ©=>45(1) — Competency— Fedebal Court— "Common Law." 

Const. Wasti. art. 1, § 2, déclares' that no person shall be incompétent 
as a witness or juror in conséquence of hls opinion on matters of religion, 
nor may he be questloned touchlng his religions belief to affect the 
weight of his testimony ; while Rev. St. U. S. § 858, provides that the law 
of the state in which the court is held shall be the rule of décision as 
to the competency of witnesses in the courts of the United States, In 
trials at common law, and in equity and admiralty. In a criminal pro- 
ceeding by the United States, there was an objection to the competency 
of a witness on the ground that he did not believe in divine punislnnent 
as the resuit of a false oath. The common law is not a universal System, 
and there are no common-law crimes in the United States, as a unit. 
Held, that the term "common law," as used in the expression "in trials 
at common law," meant trials of civil actions dépendent on those prin- 
ciples, maxims, u.sages, and rules founded on reason, natural justice, 
and immémorial custom, constitutlng the common law, and so In a crim- 
inal proceeding the rules of the state law as to the competency of wit- 
nesses do not govem, and the witness was properly held incompétent 
under the old common law applicable to the fédéral courts. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 104; Dec. 
Dig. <S=>45(1). 

For other définitions, see Words and Phrases, First and Second Séries, 
Common Law.] 

Proceeding by the United States of America against Melvin B. Mil- 
ler and others. On objection to competency of witnesses. Objection 
sustained. 

Clay Allen, U. S. Atty., and Winter S. Martin, Asst. U. S. Atty., 
both of Seattle, Wash. 

Charles F. Riddell and W. R. Bell, both of Seattle, Wash., for de- 
fendants. 

NETERER, District Judge. [1] The government havi.ng ofïered 
Mr. Kirkland as a witness, and the défendant objecting to the witness 
being sworn and permitted to testify, on the groiind that he dôes not 
believe in the existence of a God, who is the rewarder of truth and the 
avenger of falsehood, the witness was interrogated as to his belief, 
and he stated : 

-^zsFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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"I believe there Is a creator, a cause for ail that we see and ail that we 
hear. 

"You do not believe that there is a God who rewards truth and avenges 
falsehood? 

"I think a man gets ail his punlshment in this world, while he is hère." 

And in reply to a question by counsel for défendant: 

"As a matter of fact, your bellef is that the punlshment you receive in 
this world cornes from yourself, and from the men in the world. A. Yes. Q. 
And not from God? A. No; I don't think it cornes from God." 

In reply to an inquiry as to whether the taking of an oath meant 
anything to the witness, he shook his head and said it did not mean a 
great deal to him, and : 

"I think I could tell the truth if I never took an oath." 

Under the common-law rule a person who does not believe in a God 
who is the rewarder of truth and the avenger of falsehood cannot be 
permitted to testify. Thurston v. Whitney et al., 2 Cush. (Mass.) 104; 
Jones on Evidence, Blue Book, vol. 4, .§§ 712, 713. District Judge 
Wilkin, in Fed. Cas. No. 446, held that the testimony of an atheist 
is not admissible. In U. S. v. Lee, Fed. Cas. No. 15,586, Circuit Court 
of the District of Columbia, it was held that a man who does not be- 
lieve in the existence of a God other than nature or in a future state 
of existence is not a compétent witness. In Wakefield v. Ross, Fed. 
Cas. No. 17,050, District of Rhode Island, it was held that a person 
who does not believe in the existence of a God or in a future state of 
existence is not a compétent witness, citing Scott v. Hooper, 14 Vt. 535, 
and Thurston v. Whitney, supra. 

The rigidity of this rule bas been somewhat relaxed, and a person 
bas been permitted to testify who believed in the existence of a God, 
who was the rewarder of truth and the avenger of falsehood, either 
in this or a future life. This rule did not necessarily imply that a 
person had to subscribe to his belief in the Christian religion. If a per- 
son believes in the existence of a God, who rewards truth and avenges 
falsehood, either in this or a future life, it is immaterial whether 
that belief is in accordance with the Christian belief or not. Any 
religions belief, whatever it may be, which recognizes the usual form 
of oath administered as invoking Deity to witness its truthfulness, and 
recognizes that falsehood will be punished, is sufficient. 

I know of no cases that will permit a person to qualify as a witness 
who does not subscribe to some religious belief recognizing a Suprême 
Being, and who is not moved or impressed by some conscientious scru- 
ple with relation to the testimony in its truthfulness or falsity, to be 
rewarded or avenged in this life or some future life. State v. Wash, 49 
La. Ann. 1602, 22 South. 841, 42 L. R. A. (N. S.) 553, and cases cited. 
And if our form of oath is not binding upon persons of other reli- 
gious beliefs, the form which is recognized as binding can be admin- 
istered, A Jew may be sworn on the Pentateuch or Old Testament, 
with his head covered; a Mohammedan on the Koran; a Gentoo, 
touching with his hand the foot of a Brahmin or priest of his religion; 
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a Chinese, by breaking a china saucer. Wharton Criminal Evidence, 
vol. 1, § 354. 

[2, 3] Article 1, § 11, of the Constitution of the state of Washing- 
ton, provides that : 

"No religious qualification shall be requlred for any public offlcer; nor 
shall any person be Incompétent as a wltness or juror in conséquence of hls 
opinion on matters of religion; nor be questioned in any court of justice 
touchlng hls religions bellef to affect the welght of his testlmony." 

Section 858 of the Revised Statutes of the United States provides 
that: 

"The laws of the state in whleh the court Is held shall be the raies of dé- 
cision as to the competency of wltnesses in the courts of the United States In 
trials at common law, and in equity and admiralty." 

The common law consists of those principles, maxims, usages, and 
rules founded on reason, natural justice, and an enlightened public 
policy, deduced from universal and immémorial usage, and receiv- 
ing progressively the sanction of the courts. Common law is generally 
used in contradistinction to statute law. Levy v. McCartee, 31 U. 
S. (6 Pet.) 102, 8 L. Ed. 334. There are no common-law crimes in the 
United States as a unit, as recently held by the Suprême Court of the 
United States. In re Greene (C. C.) 52 Fed. 104. In the varions states 
the common law as recognized is by no means universal. Patterson 
v. Winn, 30 U. S. (5 Pet.) 233, 8 L. Ed. 108. The term "common law" 
is used in our statute to distinguish it from criminal actions. It was 
held in Kirby v. C. & N. W. R. Co. (C. C.) 106 Fed. 551, that within 
the meaning of the Act of March 31, 1887, c. 373, § 1, 24 Stat. 552, 
providing that courts of the United States shall hâve original cogni- 
zance of ail suits of a civil nature at common law or in equity, the ex- 
pression "common law" is used to distinguish it from a criminal ac- 
tion. The Suprême Court in Logan v. U. S., 144 U. S. at page 300, 12 
Sup. Cl 629, 36 U Ed. 429, clearly limits the application of the 
expression "at common law," used in section 858, supra, when it 
says: 

"By the Judiciary Act of September 24, 1789, c. 20, § 34, it was enacted 'that 
the laws of the several states, except where the Constitution, treaties, or 
statutes of the United States shall otherwise require or provide, shall be re- 
garded as rules of décision in trials at common law in the courts of the United 
States in cases where they apply.' 1 Stat. 92. Although that section stood 
between two sections clearly applicable to criminal cases, it was adjudged by 
this court at December term, 1851, upon a certlflcate of division of opinion of 
the Circuit Court, directly presentlng the question, that the section did not 
include criminal trials, or leave to the states the power to prescrlbe and 
change from time to time the rules of évidence in trials in the courts of the 
United States for ofifences against the United States." 

This case has not been overruled or modified. The Circuit Court of 
Appeals for this Circuit, in Cohen v. U. S., 214 Fed. at page 28, 130 
C. C. A. 422, say: 

"The competency of wltnesses in criminal trials in the courts of the United 
States is not govemed by the statute of the state, but by the common law, 
except where Congress has made spécifie provisions on the subject." 
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My attention has been caîled to the expression of the Suprême Court 
in Crawford v. U. S., 212 U. S. 183, 29 Sup. Ct. 260, 53 L. Ed. 465, 
15 Ann. Cas. 392 ; but this case, when taken with what is said by 
the Suprême Court in Logan v. U. S., supra, cannot hâve any weight 
upon this issue. 

I see no other course than to sustain the objection. 



In re BLANK et al. 

(District Court, E. D. Pennsylvania. November 2, 1916.) 

No. 5493. 

1. BANKaUPTCY ®=3407(5) — DisciiABGE— False Statements. 

A baukriipt, wlio obtained nioney or property on crédit upon a materlally 
false stateiiient in writing, made for the purpose o£ obtalning the crédit, 
must be denied hia discharge under Bankr. Act July 1, 1898, c. 541, § 14b, 
30 Stat. 550 (Couip. St. 3913, § 9598), although the créditer might hâve dis- 
covered the falsity of the statement by an investigation of the real esta te 
records. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 760, 761 ; 
Dec. Dig. <@=»407(5).] 

2. Bankruptcy ®=3407(5) — Discharge — Right to. 

In such case a discharge will net be granted, vrhere the statement of the 
bankrupt's financial condition omitted an indebtedness for moneys borrow- 
ed from a building and loan association, on the theory that the omission 
was immaterial, because the money was secured by a mortgage or a pledge 
of stock In the corporation. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 760, 761; 
Dec. Dig. ®=407(5).] 

3. Bankruptcy ©=407(5) — Discharge— False Statements. 

Where a statement prepared by one nieniber of a partnershlp on which 
to obtain crédit omitted Individual indebtedness of members of the flrm 
due their relatives, the omission Is such as to preclude hls discharge un- 
der the act. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 760, 761 ; 
Dec. Dig. <S=407(5).] 

4. Bankruptcy ©=>407(5) — Discharge — Right to— Material Misstatements. 

Where a bankrupt omitted Uabillties amounting to $4,700 from a state- 
ment prepared to secure crédit, and it appeared that the total assets were 
about $43,000, and the liabilitles listed about $19,000, the amount of the 
omitted assets is such that the omission cannot be deemed immaterial, 
and the bankrupt granted a dlscliarge, despite the act. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 760, 761; 
Dec. Dig. <©=»407(5).] 

In Bankruptcy. In the matter of the bankruptcy of David Blank 
and Edward Blank, individually, and trading as Blank Bros. Upon 
exceptions to report of spécial référée upon spécifications of objec- 
tion to bankrupts' discharge. Exceptions dismissed, report of réf- 
érée confirmed, and application of Edward Blank for discharge re- 
fused, while that of David Blank granted. 

®=»For other cases see same topic & KSY-NUMBÉB in ail Key-Numbered Clgests & ladexei 
236 F.— 51 
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Clinton O. Mayer, of Philadelphia, Pa., for bankrupts. 
Nathabiel I. S. Goldman and J. Howard Reber, both of Philadel- 
phia, Pa., for exceptant. 

THOMPSON, District Judge. The facts are fully set ont in the 
report of the référée. He bases his recommendation that the dis- 
charge of the bankrupt, Edward Blank be refused upon the ground 
that building association mortgages, to the amount of $2,000, and debts 
to relatives of the bankrupts for money loaned, amounting to $2,700, 
were omitted from the statement. , 

Counsel for the bankrupt contends that the référée erred in finding 
an intent to deceive. There is no déniai that, when Edward Blank 
made the statement to Liberman Bros., he knew of the existence of 
the additional mortgages upon the real estate, and of the liabilities 
of the partners to their relatives. 

The case does not come within the facts appearing in Gilpin v. 
Merchants' National Bank, 165 Fed. 607, 91 C. C. A. 445, 20 L. 
R. A. (N. S.) 1023, where it was held that the words "false .state- 
ment" cortnote à guilty scienter on the part of the bankrupt. In the 
Gilpin Case the statement to the bank was prepared an<l sent by a 
bookkeeper, and there was no évidence that the bankrupt had any 
knowledge of its untruth upon that ground. The référée foUowed the 
Gilpin Case in recommending the discharge of the other partner, David 
Blank. 

It is contended by counsel for Edward Blank that, although the 
statement was untrue, it was not within the meaning of the word 
"false," as defined by Judge Gray in the Gilpin Case, for three rea- 
sons: (1) Because the building association mortgages were upon 
record, and an examination in the recorder's office would hâve dis- 
closed their. existence; (2) because thç impression of the bankrupt 
was that the money was borrowed upon the security of shares in 
the building. association of the individual members of the firm; and 
(3) because the debts were individual and not firm liabilities. 

[\] The first of thèse contentions cannot be sustained, because it 
would mean that, although a statement for the purpose of obtaining 
crédit may be knowingly untrue, it is not to be regarded as false if 
the creditor may by inquiry elsewhere discover the truth. 

[2] As to the second contention, the materiality of the omission, 
under the head of "Liabilities," of the indebtedness for the $2,000 
borrowed from the building association, is the same, in determining 
the net worth of the partners, whether it was secured by mortgage or 
by the shares of stock, except as to the effect of the lien upon 
the real estate created by the mortgage. The intent to suppress the 
fact of the $2,000 liability may well hâve been found upon either 
theory. 

[3] The third contention will be considered in connection with 
thé omission froni the statement under the head of "Other Liabilities" 
of' the indebtedness of thé partners to relatives. As to thèse debts, 
it is likewise contended by counsel for the bankrupts that there could 
hâve been no intention to deceive, because the partners owed the 
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money as individuals, and therefore they were not firm debts, and 
did not, at the time the statement was made, appear upon the part- 
nership books. 

It is not necessary to elaborate the proposition that the individual 
liabilities of partners affect the resources to which creditors may 
look for payment of the firm's debts. As stated in the referee's 
report, he regarded the concealment of the loan to relatives as a 
more fatal omission from the crédit statement than the mortgage 
on real estate, because it is a matter of common expérience that 
relatives receive first considération in case of insolvency. That the 
référée was justified in that conclusion in this case appears from the 
following statement in the brief for Edward Blank : 

"It was shown subsequently that thèse bankrupts did not hâve the ready 
cash to pay out of their Individual account, and tîiis money was then pald by 
the firm and charged up on the books of the firm against each individual mem- 
ber of the partnershlp." 

[4] It was further argued that the materiality of the omission is 
not established because of the relation of the amounts omitted to 
the amount of surplus set out in the statement. The amount of the 
total assets was stated to be $42,710.73, and the total liabilities 
$19,270.35, leaving a net surplus of $23,440.43. The total of omit- 
ted liabilities amounted to $4,700, which would reduce the surplus 
to $18,740.43. There may, indeed, be a point at which the propor- 
tion of sums omitted in an untrue statement to the total sum of lia- 
bilities or surplus may be so insignificant as to hâve no weight in 
making the untruth material. 

I cannot agrée with counsel for the bankrupt that in this case the 
sums omitted were so insignificant as to be immaterial. In consid- 
ération of this question, each case must stand upon its own facts. 
The référée has found that they are material in amount, and that 
crédit would hâve been refused if they had been declared. I dis- 
cover no error in the findings of the référée, nor in his conclusion 
that the omission of the building association mortgages and the 
debts of the relatives are false statements within the meaning of 
section 14b (3) of the Bankruptcy Act. 

It is ordered that the exceptions be dismissed, and the report of 
the référée confirmed, that the application for discharge of Edward 
Blank be refused, and that the application for discharge of David 
Blank be granted. 
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In re OLD OREGON MFG. CO. 

(District Court, W. D. Washington, N. D. June 19, 1916.) 

No. 5553. 

1. Bankeuptct <ê=257 — Sales — Pukcha.sers. 

Where, In banltruptcy proceedings, land Is sold subject to a mortgage, 
the mortgagee, who did not prove his elaim, uiay, as any other person, bid 
for the owner's equity of rédemption. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 356, 357; 
Dec. Dig. <g=3257.] 

2. Bankbuptcy <S=>327(2) — Pboof of Claims — Necessitt. 

Where, upon bankruptcy of the mortgagor, the mortgagee did not 
prove lils claim for the amount of the mortgage, he cannot thereafter 
resprt to the bankrupt estate, but is relegated to the mortgaged proper- 
ty as security. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 501, 502, 507 ; 
Dec. Dig. <g=327(2).] 

3. BANKBtJPTCT <g=»368 — Trustées — Compensation. 

Bankr. Act July 1, 1898, c. 541, § 48, 30 Stat. 557, as amended by Act 
Feb. 5, 1903, c. 487, § 11, 32 Stat. 799 (Comp. St. 1913, § 9ti32), provides 
that trustées shall he paid from the assets which they hâve adminlstered 
such commissions on ail moneys dlsbursed as may be allowed by the 
courts, not to exceed enumerated percentages ; whlle section 72, as added 
by Act Feb. 5, 1903, c. 487, § 18, 32 Stat. 800 (Comp. St. 1913, § 9656), 
provides that nelther the référée nor trustée shall in any form or guise 
receive nor shall the court allow, compensation in addition to that allowed 
by the act. A trustée adminlstered the estate of a bankrupt, wliich con- 
sisted principally of an equity in mortgaged premlses. The property 
was sold subject to the mortgage, and bouglit in by the mortgagee, wha 
did not prove his claim. Ucld that, as the mortgagee did not prove 
his claim and eould hâve no recourse against the bankrupt estate, the 
trustée was not entitled to commissions on the entire value of the mort- 
gaged premlses, but only to commissions on the purchase prlce of the 
equity of rédemption. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 571; Dec. 
Dig. <S=3368.] 

In Bankruptcy. In the matter of the bankruptcy of the Old Oregon 
Manufacturing Company, a corporation. Proceeding to review an or- 
der of the référée allowing compensation to the trustée. Order re- 
versed. 

Oldham & Goodale, of Seattle, Wash., for petitioning creditors. 
Alexander & Bundy, of Seattle, Wash., for bankrupt and trustée. 

NETERER, District Judge. The claim of the trustée in bankruptcy 
is presented for commissions in administering upon the above estate. 
The assets of the estate consist chiefly of timber lands and a sawmill. 
This is mortgaged in the sum of $100,(XX). At a meeting of the cred- 
itors the assets were ordered to be sold subject to the mortgage. At 
the sale the mortgagee became the purchaser of the equity held by 
the trustée for $7,000. A claim was presented for commissions upon 
$107,000. The creditors and the trustée appear to hâve agreed that 

®=3For otber cases see same topic & KBY-NUMBBR In ail Key-Numbercd DIgesta & Indexes 
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not to exceed $500 should be paid to the trustée as compensation. The 
daim was allowed in the sum of $300 on account and certified by the 
référée, accompanied by a statement of the facts and authorities which, 
it is contended, sustain such payment. The authorities presented are 
Varney, Référée, v. Harlow, 210 Fed. 824, 127 C. C. A. 374; In re 
Breakwater Co., 220 Fed. (D. C.) 226; Id., 224 Fed. 333, 140 C. C. 
A. 19. 

[1-3] I do not think that thèse cases sustain such conclusion. In 
re Breakwater, 220 Fed. 226, supra, was reversed by the Circuit Court 
of Appeals in 224 Fed. 333, 140 C. C. A. 19, and therefore cannot 
hâve any influence in this considération. Compensations of the trus- 
tée are predicated upon section 48 of the Bankruptcy Act as amended, 
which States that the fee shall be paid "from estâtes which they hâve 
administered, such commissions on ail moneys disbursed by them as 
may be allowed by the courts, not to exceed," etc. The estate ad- 
ministered by the trustée was the interest which the bankrupt had in 
the property at the time of adjudication. This interest was the value 
of the property over and above the mortgage indebtedness. In Varney 
V. Harlow the property was sold clear of ail liens, which is clearly 
distinguished from this case, where it was sold subject to the liens, and 
no attempt made to administer upon more of the property than the 
interest of the bankrupt, which was the value over and above the mort- 
gage. In Re Varney, supra, the mortgagee became the bidder ; the 
court permitted the payment to the value of the mortgage to be made 
in the security held upon the estate, and required only the overplus to 
be paid in money. It was immaterial whether the money was paid 
with the right hand and withdrawn with the left hand, so far as the 
estate was concerned. The value of the entire property was admin- 
istered, and the disbursement made in contemplation of law to the full 
extent of its value, including the mortgage indebtedness; whereas, in 
the instant case, no such attempt was made — no claim was filed by 
the mortgagee against the estate. The mortgagee seemed content with 
the interest he had in the property, which was the mortgage indebted- 
ness. When the property was sold subject to the mortgage indebted- 
ness, no person was required to pay more than the value of the bank- 
rupt's interest in the estate, and the mortgagee had as full a right to 
become a bidder as a third party, and the f act that he did bid does not 
change the status of the estate administered, or give to the trustée the 
right to commissions upon values not administered. 

If the mortgagee had invoked the aid of the bankruptcy court by 
presenting his claim and setting in motion the machinery of the court 
for the purpose of liquidating such indebtedness and having the bank- 
ruptcy court's adjudication with relation to the issue tendered thereby, 
it would présent a différent matter. In the instant case sale was made, 
not with respect to the full value of the property; nor was the prop- 
erty offered with respect to its full value, but rather the value the 
bankrupt had which passed to the trustée. When property is sold sub- 
ject to liens, the lienholder, not having presented his claim and invoked 
the administration of the full value of the property, cannot afterwards 
resort to the bankrupt estate, but is relegated to the property as se- 
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curity, and this act, so far as the estate was concerned, released this 
debt, even though it was not proven. The only authority authorizing 
the payment of compensation to the trustée or référée is that shown 
in sections 40 and 48 of the Bankruptcy Act, and that is : "From es- 
tâtes which they hâve administered such commissions on ail moneys 
disbursed by them as may be allowed by the courts. * * * " No al- 
lowance was made upon the mortgagee's claim by the court, as that 
was not presented. No occasion was made for récognition of the 
ilaim by the court, as the interest of the bankrupt over and above the 
indebtedness is ail that was sold. Section 72 of the Bankrupt Act pro- 
vides that "neither the référée * * * ^qj. trustée shall in any f orm 
or guise receive, nor shall the court allow him, any other or further 
compensation for his services than that expressly authorized and pre- 
scribed in this act." 

In view of the provisions of the act and the proceedings in this es- 
tate, the order of the référée should be reversed. This conclusion, I 
think, is fully sustained by the Circuit Court of Appeals (In re Break- 
water, supra), and appears to me to be clearly the intent of Congress. 



BVERETT RY., LIGHT & POWER 00. v. UNITED STATES. 

(District Court, W. D. Washington, N. D. May 12, 1916.) 

No. 85, E. 

1. COUBTS ^=9314 — CiTIZENSHIP OF PARTIES— CoKPOBATIONS—STATE OF CREA- 

TION. 

The citlzenshlp of a corporation, for the purpose of jurlsdlctlon of the 
fédéral courts, is in the state of its création. 

[Ed. Note. — For other cases, see Courts. Cent. Dlg. § 860; Dec. Dig. 
<3=s>314.] 

2. COTTETS ®=3276 FEDERAL CoUKTS JUBISDICTION WaIVER OF OBJECTIONS. 

Slnce Tucker Act March 3, 1887, c. 359, 24 Stat. 505, under whlcli a cor- 
poration sued the United States to recover moneys, the payment of which 
It was contended was wrongfuUy required, is for tlie beneflt of the sultor, 
jurisdictional objections may be walved by the government. 

[iBd. Note.— For other cases, see Courts, Cent. Dig. § 815 ; Dec. Dig. ®=» 
276.] 

3. Appeabance ®=33 — ^What Constitxjtes— Mode of Appearance. 

Appearance, which means the eoming into court as a party In a proceed- 
ing and aslsing relief in the progress of the cause, may be made by the 
party in person or by his agent. 

[Ed. Note. — For other cases, see Appearance, Cent. Dig. §§ 9-11; Dec. 
Dig. (@=»3, 

For other définitions, see Words and Phrases, First and Second Séries, 
Appearance.] 

4. Appearance ®s»8(4) — Qualification ov Appearance— Oral Motion. 

That a motion for relief In the progress of a cause was oral does not 
quallfy the appearance thus made. 

[Ed. Note.— For other cases, see Appearance, Cent. Dig. §§ 31-33 ; Dec. 
Dlg. <§s=»8(4).] 

$=3For other cases see aune topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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5. Appearakce (®=59(5) — Effect or — Waiver of Jurisdictional Objections. 

Under the ïucker Act, a corporation created under the laws of Delaware 
sued the United States in the District Court for Washington. The United 
States orally moved for an extension of tlie time to appear, move, or an- 
swer in the cause, and the extension was granted, with the consent of 
plaintiff. Ileld that, though the motion was oral, nevertheless It consti- 
tuted a gênerai aiipearance, whereby relief was asked, and hence was a 
waiver of any objection that the suit eould be maintained only in the 
district for Delaware, the state of the corporation'» création. 

[Ed. Xote. — B'or other cases, see Appearance, Cent. Dig. §§ 47-49; Dec. 
Dig. <S=9(5J.] 

In Equity. Suit by the Everett Railway, Light & Power Company 
against the United States. On motion to dismiss. Motion denied. 

James B. Howe, of Seattle, Wash., for plaintifï. 
Clay Allen, U. S. Atty., and Albert Moodie, Asst. U. S. Atty., both 
of Seattle, Wash. 

NETERER, District Judge. The plaintifï has sued the government, 
and prays refund of moneys heretofore paid to the government, which 
payments, it is alleged, were wrongfuUy required. Plaintiff allèges 
its résidence is in the city of Everett, this district, and that it was 
incorporated under the laws of the state of Delaware and authorized 
to do business in this state ; that ail of its property is situated in this 
judicial district. On the 28th of March, 1916, in open court, the fol- 
lowing order was presented to the court by the district attorney for 
signature, bearing the O. K. of counsel for plaintiff: 

"Upon the oral motion of attorney for the défendant in the above- 

entitled cause, it is hereby ordered that the above-named défendant be and 
is hereby given to and including the 29th day of Aprii, 1916, in which to file 
herein its appearance, motion or answer. 

"Done in open court this 28th day of March, 1916. 

"Jeremiah Neterer, United States District Judge." 

On April 28, 1916, the défendant, "appearing specially for the pur- 
pose of this motion, and for no other purpose whatsoever," moved 
the court to dismiss this action — 

"for the reason that it is apparent from the face of the pétition itself that 
this court is without jurisdiction thereof ; It appearing that the plaintiff cor- 
poration was orgauized under the laws and is a citizen of the state of Dela- 
ware. No jurisdictional fact is disclosed in the pétition." 

[1] It is the settled law that the citizenship of a corporation, for 
the purpose of jurisdiction of the fédéral courts, is in the state of its 
création. Revett v. Clise (D. C.) 207 Fed. 673, and cases cited. Home, 
domicile, habitat, résidence, and citizenship of a corporation has been 
held by the Suprême Court of the United States, in Shaw v. Quincy 
Mining Co., 145 U. S. 444, 12 Sup. Ct. 935, 36 L. Ed. 768, to be synon- 
ymous. In the language employed by the court in Shaw v. Quincy 
Mining Co., supra, the distinction, if any, between résidence and citi- 
zenship, was not before the court. The only matter in issue was the 
citizenship of the corporation, and the language employed with relation 
to résidence was purely obiter dictum. The Tucker Act, under which 

€s9For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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this action is prosecuted, permits action in the district where plaintiff 
résides, whereas the provision of law considered by the court in Shaw 
V. Quincy Mining Co., supra, bases the jurisdiction upon citizenship. 

[2] That the jurisdictional objection can be waived by the défendant, 
since the Tucker Act, under which this prosecution is instituted, was 
primarily intended for the benefit of the plaintiff, there is no longer 
question. U. S. v. Hvoslef, 237 U. S. 1, 35 Sup. Ct. 459, 59 L. Ed. 
813, Ann. Cas. 1916A, 286; Thames & Mersey Ins. Co. v. U. S., 237 
U. S. 19, 35 Sup. Ct. 496, 59 L. Ed. 821, Ann. Cas. 1915D, 1087; N. Y. 
Co.v.U. S. (D. C.)202Fed. 311. 

[3-5] I think this case must be determined upon the fact as to wheth- 
er the appearing in court by the défendant and obtaining the order of 
enlargement of time to answer was the doing of an act in the progress 
of the cause, and therefore a gênerai appearance and submission to the 
jurisdiction of the court. Appearance means the coming into court 
as a party in a proceeding and asking relief in the progress of the 
cause.' Thompson v. Michigan Mutual Ben. Ass'n, 52 Mich. 522, 18 
N. W. 247. A party may appear in person or by his agent. Wagner 
V. Kellogg, 92 Mich. 616, 52 N. W. 1017. And if he does any act or 
asks any relief f rom which it may be presumed that he acknowledged 
the Gourt's jurisdiction, his act is an appearance. Barbour v. New- 
kirk, 83 Ky. 529, 532. Obtaining an extension of time to plead, an- 
swer, demur, or to take such other action as it may be advised is équiv- 
alent to a gênerai appearance. Hupfeld v. Automaton Piano Co. (C. 
C.) 66 Fed. 788; Biggs v. Stroud (C. C.) 58 Fed. 717; Waters v. 
Central Trust Co., 126 Fed. 469, 62 C. C. A. 45. 

The fact that the motion was made orally does not qualify the ap- 
pearance. Zobel V. Zobel, 151 Cal. 98, 90 Pac. 191. A défendant hav- 
ing by oral motion caused the court to make an order in the cause, 
thereby submitting to and invoking the jurisdiction of the court, may 
not thereafter challenge the jurisdiction. Murphy v. Herring-Hall- 
Marvin Safe Co. (C. C.) 184 Fed. 495. Défendant, appearing before 
the bar of the court and obtaining the grant of relief (Curtis v. McCul- 
lough, 3 Nev. 202; Ayres v. Western Railroad Co., 48 Barb. [N. Y.] 
132), extension of time, necessarily submitted to the jurisdiction of the 
court, and must be held to be an appearance. 

"It was doing an act in the progress of the (a use and submitting ta the 
Jui'i-sdiction of tho * * * court, and was euiiivalent to an appearance. 
Ayres v. Western Railroad Oo., siipra. See, also, Curtis v. McCullougli, supra ; 
Insurance Co. v. Swlneford, 28 Wis. 257 ; Texas & Pacific Ry. Co. v. McCarty, 
29 Tex. Clv. App. 616, 6& S. W. 229 ; Murât v. Ilutchlnson, 16 N. J. Law, 46 ; 
Sargeut v. Flaid, 90 Ind. 501." Murphy v. Herring-Hall-Marvin Safe Co., 
supra. 

The order entered in this case is not unlike the order in issue in Mur- 
phy V. Hering-Hall-Marvin Safe Co., supra, which was by Judge Van 
Fleet held a gênerai appearance. 

I think the motion to dismiss must be denied. 



THE MOANA 809 

THE MOANA. 
(District Court, N. D. Califoniia, First Division. October 30, 1916.) 

No. leoes. 

SEAMEN <g=>25 CONTKACTS. 

Libelants, senmen wlio spolce a little Englisli, were engagea by tlie 
as.sistant engineer to replace otliers wlio dld not appear. They were 
infoniied that tlie voyafie ui>on wliich tliey were entering was to be from 
San Francisco to New Zealand and return. Some days out of port ttiey 
signed articles wlilcli provided only for a voyage to New Zealand, and 
wlien they reaclied tliat place tliey were disdiarged, signing a formai 
release to obtain tlieir wages. They were not permitted to return as 
employés of tlie shlf), because of the opposition of a sallor.s' union of 
■whicli they were not niemliers, and tliey returned on the ship as third 
eabin passengers. Jleld that, as the assistant was apparently autliorized 
to engage the inen, libelants were entitled to their wages for the return 
voyage, notwithstanding their exécution of the release and signing of the 
articles, for under the oirt'umstances there was praetically nothing else 
they could do. 

[Ed. Note. — For otlier cases, see Seamon, Cent. Dig. §§ 129, 130; Dec. 
Dig. <©=25.] 

In Admiralty. Libel by John Suarez and others, against the British 
steamship Moana, etc. Decree for libelants. 

F. R. Wall, of San Francisco, Cal., for libelants. 
Andros & Hengstler and Golden W. Bell, ail of San Francisco, Cal., 
for respondent. 

DOOLING, District Judge. Libelants, four seamen, shipped on 
board the British vessel Moana at San Francisco for a voyage, as they 
claim, from San Francisco to New Zealand and return. None of them 
speaks English very well, though ail of them understand it to some 
small degree. Their claim is that before they went aboard, which was 
in fact just before the vessel sailed and to replace others who had 
been employed, but at the last moment had f ailed to appear, they were 
told by the assistant in the engineer's department, by whom they were 
actually employed, that the voyage upon which they were entering was 
to be from San Francisco to New Zealand and return, and that other- 
wise they would not bave gone on board. Three days after leaving 
port they signed the ship's articles, which provided only, in so far as 
they were concerned, for a voyage to New Zealand ; the vessel being 
then on the return trip of a voyage from New Zealand to San Fran- 
cisco and return, and the articles being the original articles providing 
for such voyage. Libelants ail testify that they were told at the time 
of signing the articles that thèse provided for a return trip to San 
Francisco. The purser, however, before whom the articles were sign- 
ed, testified that it was explained to each libelant that the voyage for 
which they were signing would end at New Zealand. On their ar- 
rivai at New Zealand libelants were discharged, and although they 
wanted to return on the vessel to San Francisco as employés, they were 
not permitted to do so, but were brought back as third-class passengers. 

(g::3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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At New Zealand they were formally discharged before the shipping 
commissioner, were paid ail wages due them, and signed releases ac- 
cordingly. 

This action is to recover the amount of wages claimed to be due them 
for the return trip to San Francisco, under the agreement made by 
them before they went on board. The only testimony before the court 
concerning what the engineer's assistant told them at the time he pro- 
cured them to go on board shortly before the vessel sailed is the testi- 
mony of the libelants. From this and the attendant circumstances the 
court must fînd that libelants understood before they went aboard the 
Moanâ that they were shipping for a voyage from San Francisco to 
New Zealand and return, and under the circumstances the finding will 
be that such was their contract. That being so, it is not of much ma- 
teriality to détermine just what was donc on board ship at the time 
of signing the articles, although I believe the libelants then understood 
they were signing articles for the return trip. There was, however, 
little else that they could then do, save to sign such articles as were 
présentée to them. The ship in San Francisco was short-handed, and 
the time for her departure was near. It was necessary to hâve men, 
and the assistant engineer was apparently authorized to secure them, 
and did so. Under such circumstances his contract was the contract 
of the ship. That thèse seamen, speaking little English, signed ofï 
in a distant land before they could get the money then earned, does not 
seem to me to be a matter of much importance. They were prevented 
from returning as employés of the ship because of the opposition of 
the Sailors' Union in New Zealand, of which they were not members. 
The master, perhaps, did not know just what arrangement the assistant 
engineer had made with libelants; but, as such assistant was appar- 
ently authorized to employ the men, and did so, the ignorance of the 
master as to the terms of such employment cannot lessen the responsi- 
bility of the ship. Libelants were employed for a round trip from San 
Francisco to New Zealand and return, and are entitled to the wages 
prayed for. 

A decree will be entered accordingly. 
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EWING V. S. L. LESZYNSKY & CO. 

(District Court, W. D. Washington, N. D. May 22, 1916.) 

No. 87E. 

Bemovai of Causes <©=j26— Right of Removal— Plenaby Suit bt Trustée 
IN Bankbuptoy. 

A trustée in bankruptcy sued défendant In the state court on the 
ground that défendant tiad purchased the banlvrupts' stock of goods 
without compliance with Rem. & Bal. Code Wash. § 5296, relatlug to 
bulk sales. Bankr. Act July 1, 1898, c. 541, § 70e, 30 Stat. 565, as amend- 
ed by Act Feb. 5, 1903, c. 487, § 16, 32 Stat. 800 (Comp. St. 1913, § 9654), 
déclares that the trustée may avoid any transfer by the bankrupt whlch 
any creditor of the bankrupt inight hâve avolded, and for the purpose 
of such recovery any court of banlcruptcy, and any state court whlch 
would hâve had jurisdlction, if bankruptcy had not Intervened, shall 
hâve concurrent Jurisdlction. Section 23, subds. "a" and "b," déclare 
that the fédéral Circuit Court shall hâve jurisdlction of ail controversies 
in law and in egulty, as distinguished from proceedings in bankruptcy, 
between trustées, as such, and adverse clalmants, concerning the prop- 
erty acquired or claimed by the trustée, and that suits by the trustée 
shall only be brought or prosecuted in the court wherein the bankrupt 
whose estate was being administered mlght hâve brought or prosecuted 
them if banlvruptcy had not intervened, while sections 60b and 67e pro- 
vide for suits to set aside préférences, etc. Ileld that the Bankruptcy 
Act did not deprive the défendant, a nonresident, of the right to re- 
move the action to the fédéral court under the gênerai law on the 
ground of diversity of cltlzenship, for the trustée represented the cred- 
itors, and such removal mlght hâve been had on that ground in a suit 
between them. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 60- 
63; Dec. Dig. 0=>29.] 

Suit by Edwin C. Ewing, as trustée in bankruptcy of Joseph Paul 
and Samuel Paul, bankrupts, against S. L. Leszynsky & Co., a corpo- 
ration, begun in the state court and removed to the fédéral court. On 
motion to remand. Motion denied. 

Jones & Riddell, of Seattle, Wash., for plaintifif. 
Leopold M. Stern and Preston & Thorgrimson, ail of Seattle, Wash., 
for défendant. 

NETERER, District Judge. The plaintifï, as trustée in bankruptcy, 
has commenced an action in the state court to recover from the défend- 
ant more than $10,000, alleged to be due to certain creditors, whose 
names are set out in the complaint, from the bankrupts ; recovery being 
sought because the bankrupts transferred to the défendant their entire 
stock of merchandise in the city of Seattle, without taking from the 
debtors a statement of the names of the creditors, together with their 
addresses and the amount due the several creditors, as provided by the 
laws of Washington (section 5296, Rem. & Bal. Code), and that no part 
of the considération of the sale of the stock of merchandise was paid 
to the creditors; that the stock of goods at the time was of the ap- 
proximate value of $30,000. The cause was removed to this court :on 
the motion of the défendant on the ground of diversity of citizenship. 

£=3For otber cases Eee same toplc & KSY-NUMBER in ail Key-Numbered Dlgests & Indexes 



813 230 FEDERAL REPORTER 

The plaintiff has moved to remand to the state court on the ground that 
this is not a removable cause, and that the state court is the proper 
court in which it should be tried ; that the suit is a plenary action in- 
stituted by the trustée in bankruptcy to recover property transferred 
in fraud of creditors more than four months prior to bankruptcy, which 
is permitted by the provisions of section 70e, Bankruptcy Act, as 
amended. The défendant agrées that section 70e refers solely to the 
jurisdiction of the bankruptcy court "as such," but that the défendants, 
nonresidents of the state, hâve a right to remove under the gênerai law. 

I do not think it was the intent of Congress to take away the rights 
of nonresident défendants to removal under the gênerai lawr, where a 
plenary action is commenced for the assertion or enforcement of a légal 
right. The trustée, I think, from the language of the statute, section 
70e, as well as sections 23, subds. "a" and "b," 60b, and 67e, stands in 
the same position, and none other, as would the creditors, for it is pro- 
vided that the trustée may avoid any transfer made by the bankrupt 
of bis property which any créditer might bave avoided, and may re- 
cover it in the same manner and to the same extent only as though 
bankruptcy proceedings had not been instituted. This clause concerns 
the right to sue only, and incidentally the jurisdiction of the court, and 
not the merits of the case. The bankrupt himself could hâve brought 
the suit in the state court, and the défendant would hâve had the right 
of removal, provided the amount in controversy was sufficient. 

I think the motion to remand must be denied, and this conclusion is 
amply sustained by Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. 
Ct. 1000, 44 L. Ed. 1175; Spencer v. Duplan Silk Co., 191 U. S. 526, 
24 Sup. Ct. 174, 48 h. Ed. 287; Bush v. Elliott, 202 U. S. 477, 26 Sup. 
Ct. 668, 50 L. Ed. 1114; Wood v. Wilbert, 226 U. S. 384, 33 Sup. Ct. 
125. 57 L. Ed. 264. 



In re ROSENBEEG-OLDSTEIN CO. et al. 

(District Court, E. D, Loulsiana. June 26, 191G.) 

No. 2003. 

Bankkuptcy iS=5396(3)— Exemptions— Life Insukance Policies. 

Under Act La. July 9, 1914 (Açt No. 189 of 1914), a policy o£ insurance 
on the life of a bankrupt is exempt, where at the tiuie of the passage of 
the act the policy had no cash surrender value, and the debts scheduled 
were also incurred thereafter, so that at no time the creditors. hâve the 
right to resort to the policy for payment. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <S=»396(3),] 

In Bankruptcy. In the matter of the Rosenberg-Oldstein Company 
and others, bankrupts. On review of décision of référée. Reversed. 
Edgar M. Cahn, of New Orléans, La., for bankrupts. 
Benjamin Y. Wolf, of New Orlearis, La., for trustée. 

EOSTER, District Judge. In this case one of the bankrupts, Jonas 
Oldstein, elaimed a certain insurance policy as exempt under the Lou- 

.©ssFor other cases see same toplc & KEY-NUxilBBR In ail Key-Numbered Digest» & Indexe» 



EQUITABLE TRUST CO. V. WESTERN PAC. RY. CO. 813 

isiana statute (Act No. 189 of 1914). The policy vvas issued January 
1, 1913, and had cash surrender and loan vakies after the payment 
o£ three annual premiums, which would not be earlier than January 
1, 1915. The Louisiana exemption act was adopted July 9, 1914, 
nearly six months before the pohcy was available as an asset. The 
bankrupt was so adjudicated December 13, 1915, at which date the 
cash value of the policy had accrued. The référée found the facts in 
this case to be identical with those in Matter of Bonvillain, 232 
Fed. 370, recently decided by this court, and on the authority of that 
case, considering that the condition of the policy at the date of adjudi- 
cation governed, ruled against the exemption. 

However, it is évident f rom the Bonvillain Case that the test of ex- 
emption is not whether the policy had a cash surrender value at the 
moment of adjudication, but whether the debts scheduled and the 
cash surrender value both antedated the exemption act. As to the 
debts that did not come into existence before its passage, the exemp- 
tion act is valid. And creditors cannot complain as to its exemption, 
if the policy was not property to which they might hâve looked 'for 
payment prior to the change in the law. 

The order of the référée will be reversed, and the trustée directed 
to surrender the policy to the bankrupt. 



EQUITABLE TRUST CO. OF NEW YORK v. WESTERN PAC. RY. CO. et al. 
(District Court, N. D. Callfomia, Second Division. August 21, 1916.) 

No. 169. 

Internai- Revenue (©=»9— Corporation Tax — Business Conducted bt Ee- 
CEivERS — "Net Earninqs." 

Where receivers through whom the court took possession of the property 
of an insolvent rallroad couipany operated the rallroad, f unds In the hands 
of the receivers, represented by the net proceeds in conducting the opéra- 
tions of the road over and above the expense and authorlzed expenditures 
paid out by them, are not subject to the tax undér fédéral Income Tax 
Act as "net earnings," and no return could be made thereon 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 13-28 ; 
Dec. Dig. <g=39. 

For other définitions, see Words and Phrases, First and Second Séries, 
Net Earnings.] 

In Equity. Suit by the Equitable Trust Company of New York, a 
corporation, against the Western Pacific Railway Company, a corpora- 
tion, and others. On application by receivers for instructions whether 
to make a return under the fédéral Income Tax Act. Receivers direct- 
ed to make no return. 

See, also, 231 Fed. 478; 233 Fed. 335; 236 Fed. 814. 

Jared How, of San Francisco, Cal., for plaintiff. 

Alexander R. Baldwin, of San Francisco, Cal, for défendants. 

John S. Partridge and Garret W. McEnerney, both of San Francisco, 
Cal., for receivers. 

âssFor otber cases see same toplc & KBY-NUMBQR in ail Key-Numbered Dlgests & Indexes 



814 236 FEDERAL REPORTEE 

VAIS, FLEET, District Judge. The question presented by the ap- 
plication of the receivers herein for instructions of the court is whether 
the fund in the hands of the receivers, represented by the net proceeds 
in conducting the opérations of the road while in their hands over and 
above the expense and authorized expenditures paid out by them, is 
subject to tax under the fédéral Income Tax Act as net earnings of 
the corporation, and as such required to be returned by them to the 
Collector of Internai Revenue of this district for the purposes of such 
tax. 

I am of opinion that the facts bring the case within the principles 
of Pennsylvania Steel Co. v. New York Gity Railway Co., 198 Fed. 
775, 117 C. C. A. 556; and upon the authority of that case it is held 
that such fund is not subject to the tax. 

The receivers will be governed accordingly, and an appropriate or- 
der to that end may be prepared by the attorney for the receivers and 
entered herein. 



EQUITABLE TRUST CO. OF NEW YORK v. WESTERN PAC. RT. CO. et al. 
(District Court, N. D. California, Second Division. September 5, 1916.) 

No. 169. 
Raelroads iS=»199 — Moktgages — Fokeclosuee — ^Attobneys' Fées — Allow- 

ANCE. 

The allowance of compensation to attorneys for bondhoWers, not partici- 
patlng In tlie reorganizatlon schéma, in a suit to foreclose a railroad mort- 
gage out of the entire fund applicable to the payment of such bonds, 
rests within the discrétion of the trial court, and, having been made, will 
not be disturbed. 

[Ed. Note.— For other cases, see Rallroads, Cent. Dig. § 664; Dec. Dig. 
®=»199.] 

Suit by the Equitable Trust Company of New York, a corporation, 
against the Western Pacific Railway Company and others. Upon set- 
tlement of the account of the receivers, Pillsbury, Madison & Sutro 
appliéd for ah allowance of fées for services rendered in the litigation, 
to be chargeable upon the corpus of the fund in the hands of the mas- 
ter. Application granted. 

See, also, 231 Fed. 478; 233 Fed. 335; 236 Fed. 813. 

Pillsbury, Madison & Sutro, of San Francisco, Cal., for the applica- 
tion. 

Jared How, of San Francisco, Cal., opposed. 

VAN FLEET, District Judge. On the hearing of the settlement of 
the accounts of the receivers herein and the allowance of their com- 
pensation and that of the several counsel concerned, one of the appli- 
cations was by Pillsbury, Madison & Sutro for the allowance to them 
of a fee for their services rendered in the litigation to certain minority 
bondholders, to be chargeable upon the corpus of the fund in the 

^ssFoT otiter cases 8e« same toplc & KEY-NUMBBR In ail Key .Numbered DigesU & Indezu 
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hands of the spécial master applicable to the payment of bonds held 
by those holders not participating in the reorganization of the défend- 
ant Company, upon the theory that the services performed had re- 
dounded to the benefit of ail such nonconsenting bondholders, whether 
appearing or not, and thereby rendered such compensation a proper 
charge upon such fund. Objection was made by counsel for the plain- 
tiflf, based upon the contention that any compensation awarded for such 
services could only properly be paid out of the moneys from such 
fund payable to the holders of bonds represented by the intervener 
for whom counsel specially appeared. 

The court being in doubt, the question was reserved, but an ex- 
amination of the decree of confirmation of sale heretofore made here- 
in by Judge Dooling at the instance of plaintifï satisfies me that the 
objection now made is not open to considération under its terms. That 
decree, in providing for payments by the master out of the fund ap- 
plicable to the satisfaction of the demands of such nonconsenting bond- 
holders of a certain per cent., fixed in the decree, of the price of each 
bond, expressly recites that such payment — 

"will be the amount such bondholder Is entitled to recelve as hls proportion- 
ate share of the purchase price, after deductlng therefrom a sum equal to the 
total amount of the daims herein set out, apportionable to the Iwnds of such 
bondholder, that is to say, the sum of 85 cents per $100 face amount of such 
bonds, and, after deducting therefrom a sum equal to $1.15 per $100 face 
amount of such bonds, to provide a fund to cover such compensation and ex- 
penses as may be hereafter allowed by the court to Messrs. Pillsbury, 
Madlson & Sutro, the attorneys for Savlngs Union Bank & Trust Company, 
Intervener herein, on behalf of Itself and the holders of such bonds, whlch are 
not to be utllized by the purchasers in part payment of the purchase price." 

This provision, it will be seen, expressly contemplâtes that the com- 
pensation of the attorneys named for the services in question shall, 
as now requested by them, be made a charge upon the fund applica- 
ble to the payment of the entire body of such nonconsenting or non- 
participating bondholders, and that such provision was a proper one, 
and entirely within the discretionary province of the judge making 
such decree, is well established. Harrison v. Perea, 168 U. S. 311, 
18 Sup. Ct. 129, 42 L. Ed. 478 ; Buell v. Kanawha Lumber Corpora- 
tion (D. C.) 201 Fed. 762, 767 ; Central Trust Co. v. United States L,. 

& H. Co., 233 Fed. 420, 422, C. C. A. ; Edwards v. Bay 

State Gas Co. (C. C.) 172 Fed. 971. 

The objection will accordingly be overruled, and an order may be 
entered for the allowance of the compensation of the attorneys named 
as fixed by the court on the hearing. 
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FBIEDMAN v. L'ÏSIITBD STATES. 

(Circuit Court of Appeals, Seventh Circuit. October 3, 1910. Behearing De- 
nled November 7, 1916.) 

Ko. 2371. 

CoNSPiEACT <g=>43(ll) — Offenses — Indictment. 

Aa indictment cliarging tliat défendants, expecting an involuntary péti- 
tion in bankruptcy to be flled against one of theni, and an adjudication and 
the appolntment pf a receiver to follow, conspired to conceal from the 
trustée property beloqging to the expected bankrupt, and settlng forth. 
overt açts donc pursuant to the conspiraCy, is sufflcient, though not al- 
leging that the owner was a bankrupt at the tlrae of the conspiracy. 

[Ed. Note. — î'or other casés, see Conspiracy, Cent. Dig. §§ 86, 98; Dec. 
Dig. <S=>43(11).] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Koppel Friedman was convicted of conspiring to defeat the Bank- 
ruptcy Act, and he brings error. Affirmed- 

Morris K. Levinson, of Chicago, lU., for plaintifï in error. 
Charles F. Clyne and Joseph B. Fleming, both of Chicago, 111., for 
défendant in error. 

Before MACK, ALSCHULER, and EVANS, Circuit Judges. 

PER CURIAM, Is an indictment valid which, after alleging that 
défendants expected an involuntary pétition in bankruptcy to be filed 
against one of them and an adjudication and the appointment of trus- 
tée in bankruptcy to follow, charged a conspiracy to conceal from 
such trustée certain property belonging to the expected bankrupt and 
specifically described, and set forth overt acts donc pursuant to the 
conspiracy, but did not allège that such owner was a bankrupt at the 
time of the conspiracy? 

U. S. v. Rabinowich, 238 U. S. 78, 35 Sup. Ct. 682, 59 L. Ed. 1211, 
in our judgment, is conclusive of the question. While the only mat- 
ter discussed in the opinion is whether the limitation period provided 
in the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544) or the 
gênerai limitation statute is applicable to such an offense, the indict- 
ment upheld by the court was substantially identical with that in the 
instant case. The express contention of counsel for the government 
in that case that it is unnecessary in such a conspiracy charge to aver 
or prove that bankruptcy procecdings had in fact been instituted was 
necessarily sustained when the indictment was held valid. See, too. 
Radin v. U. S., 189 Fed. 571-575, 111 C. C. A. 6. 

Judgment affirmed. 

(ËrsFor other cases see saine toplc & KEY-NUMBEB in ail Key-Numbered Digests & Indexes 
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EEICHARDT v. HILL et al. 
(Circuit Court of Appeals, Slxth Circuit. November 8, 1916.) 
Ko. 2797. 

1. Bbokee.s <g=42 — "Merchakdise Brokers" — Commission Mebchants. 

Ordlnances of tbe clty of St. Louis déclare that every person, firm, or 
coiii])aiiy of iiersons wlio, for a commission, shall negotlate between the 
ovvner unci purchaser for the purchase or sale of goods, wares, or mer- 
chandlse, or other articles of commerce, are merchandise brokers, who 
shall be required to pay an annual license fee of $S0, and that any person 
doing business as a merchandise broker or commission merchant witbout 
the license shall be deemed guilty of a misdemeanor, and on conviction 
shall be llned. The articles mcntioned in the ordlnances deflning a mer- 
chandise broker are the same as those in Rev. St. Mo. 1899, S§ 8540, 8542, 
definiiig merchants. Plaintiiï, the sales manager of a Wholesale grocery 
Company, negotiated a sale of several grocery stores owned by défendant. 
The value of the several stocks of goods was computed at current Whole- 
sale priées, but the values of the other things sold were flxed through 
uegotiations. Hcld that, as the stores were golng concerns wlth facilities 
for earrying on grocery business, plaintiff in selling the stores was not 
engaged as a merchandise broker or commission merchant, and not bound 
to obtain the license. 

[]{!d. Note. — For other cases, see Brokers, Cent. Dig. § 43 ; Dec. Dig. 
<S=542. 

For other définitions, see Words and l'hrases, First and Second Séries, 
Merchandise Broker.] 

2. CoNTBACTS ©=3136 — Actions — Peoiiibited Contkaot. 

Xo action can be maintained ou a contract which is itself prohibited by 
law, though the prohibition be merely implied. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 681-700 ; Dec. 
Dig. ©=3186.] 

3. Courts <ê=>.''>G5 — Praotice — Fédéral Courts— State Décisions. 

A contract made and to be performed within a state is affected by the 
State laws, and the state décisions will govern its construction. 

|Ed. Note. — For others cases, see Courts, Cent. Dig. §§ 950, 952, 955, 
909-971 ; Dec. Dig. €==305.] 

4. Brokers ©=42 — LicEx\se.s — Illégal Contracts — Ordinances — Construc- 

tion. 

St. Louis ordlnances lequlre merchandise brokers to obtain a license, and 
déclare the earrying on of business witliout a license to be a misdemeanor, 
X)unishaWe by flne. The ordinances are mère excise laws ; no qualifications 
for merchandise brokers other than payment of the license being pre- 
scribed. Held. that a merchandise broker may maintain an action for 
commissions for sales eiïected, though he had not obtained the required 
license. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. § 43 ; Dec. Dig. 
<S=342.] 

In Error to the District Court of the United States for the Middle 
District of Tennessee ; Edward T. Sanford, Judge. 

Action by Arthur C. Reichardt against H. G. Hill and the H. G. Hill 
Grocery & Baking Company. There was a judgment for défendants 
and plaintiff brings error. Reversed and remanded. 

Wm. Sacks, of St. Louis, Mo., for plaintiff in error. 

E. A. Price, of Nashville, Tenn., for défendants in error. 

ÊsaFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SESSIONS, District Judge. 

WARRINGTON, Circuit Judge. In the amended form of the 
action below, Reichardt, plaintiff, sought to recover compensation for 
services alleged to hâve been rendered by him in September, 1911, at 
the request of Hill and the Hill Grocery & Baking Company, défend- 
ants, in procuring a purchaser for their nine grocery stores situated in 
St. Louis. Plaintiff allèges that his compensation was to be given in 
the form of an electric coupé of the value of $3,500, and that pur- 
suant to this contract he negotiated the sale of the stores to the Maurer- 
Remley Company at a price of more than $52,000. Admittedly, the 
stores were sold to the purchaser named and the purchase price vi^as 
paid. However, défendants deny that they requested plaintiff to secure 
a purchaser, or that they ever promised to compensate plaintiff for so 
doing, or that plaintiff did anything to aid the sale, except only in a 
f riendly and gratuitous way to bring the parties together. As a f urther 
défense the défendants allège platntiff's failure to comply with a cer- 
tain ordinance of the city of St. Louis, where the sale vi^as negotiated 
and the contract, if entered into at ail, was made, and that in consé- 
quence of such failure the ordinance forbids recovery upon the con- 
tract in dispute. This ordinance defines a "merchandise broker," exacts 
of every such broker doing business in that city payment of $50 in ad- 
vance for an annual license, and imposes a penalty upon any person 
there doing business as a merchandise broker without such a license. 
The évidence is in conflict touching the existence of the contract relied 
on. It appears that plaintiff had in the course of his business career 
of 20 years negotiated other sales similar to this and received com- 
missions thereon, though it is not shown that he ever had a license un- 
der the ordinance, and concededly he had none at the time of the prés- 
ent transaction. At the close of ail the évidence the défendants pre- 
sented a motion for a directed verdict. The court was of opinion that 
so far as the question of fact was concerned — that is, whether the 
contract was entered into — the évidence required submission of the case 
to the jury, but that the alleged contract must be tested by the law 
of Missouri, and that since plaintiff failed to secure a license under the 
ordinance he has "no right of action on the contract, if it was in fact 
made" ; and upon this ground alone the motion to direct a verdict was 
granted. Under the errors assigned, this ruling présents the only 
question for détermination hère. 

[1 ] In view of the conclusion reached by the learned trial judge that 
there was a question of fact to be determined by the jury, in which con- 
clusion we concur, it must be assumed for the purposes of this opinion 
that the contract alleged was in truth made. The controlling inquiries 
are: What application has the ordinance to the transaction? and if 
applicable, what is its effect? We hesitate to consider the first of 
thèse inquiries, for the case was tried below upon the theory involved 
alone in the second inquiry ; still, in view of our conclusion that a new 
trial will hâve to be awarded, we are constrained to believe that the 
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theory of relevancy of the ordinance présents the initial question. The 
ordinance is embodied in the Revised Code of 1912 of the City of 
St. Louis, and comprises three sections, viz. : 2120, approved October 
20, 1877; 2121, approved February 28, 1899; and 2122, approved 
December 30, 1898. Tliese sections were in force during the whole 
of 1911, and it was admitted at the trial below that the sections of the 
ordinance were "passed by the city of St. Louis, and within its au- 
thority." The sections f ollow : 

"Sec. 2120. Merchandise Broker Deflned. Every person, firm or company of 
persons who for commissions, brolverage or other compensation shall nego- 
tiate between tlie owner and purchaser, or their resiwctive agents, for the 
liurclia.se or sale of goods, wares, or merchandise or otlier articles of com- 
merce, Is hereby declared to be a merchandise bi'oker, whether such negotia- 
tions are on his own account or that of an employer or other person. 

"Sec. 2121. lAcense of Merchandise Broker and Agents or Assistants. 
Every merchandise broker and every member of a firm or company of mer- 
chandise brokers, and every clerk or assistant thereof, doing business as such 
in this city, sh.ill pay in advance for annual llcense the sum of fifty dollars. 

"Sec. 2122. Penalty. Any person doing business as a merchandise broker 
or commission nierchant, whether alone or as a member of a firm or company 
of brokers, or as a clerk or assistant, or employé of such person or firm, 
wlthont the license provided for in this article, shall be deemed guilty of a 
misdemeanor, and upon conviction thereof shall pay a. fine of not less than 
twenty-flve dollars nor more than five hundred dollars." 

Counsel agrée that this ordinance has never been construed by any 
court of Missouri, and the absence of such a décision is to be regret- 
ted. As to the relevancy of the ordinance, it is to be observed that a 
"merchandise broker" is defined to be a person who for a considéra- 
tion "shall negotiate between the owner and purchaser * * * for 
the purchase or sale of goods, wares, or merchandise, or other articles 
of commerce." While the first two sections speai^ only of a merchan- 
dise broker, the last section mentions also a commission merchant — 
"merchandise broker or commission merchant" ; yet the record f urnish- 
es no means for difïerentiating the merchandise broker f rom the com- 
mission merchant for any purpose indicated by the ordinance. How- 
ever, the articles mentioned in the ordinance to define a "merchandise 
broker" are substantially the same as those contained in a Missouri 
statute to define a "merchant," and the définition of the latter seems 
to include a "commission merchant" (2 Rev. St. of Missouri [Ed. 
1899] §.§ 8540 and 8542, especially proviso in latter section); thus, 
whether the ordinance alone or both the ordinance and the statute be 
considered, the business of a merchandise broker and that of ia com- 
mission merchant are practically the same, and may safely be so 
treated in determining the scope of the ordinance. The subjects em- 
braced in the ordinance, which are seemingly in essential part aesigned 
to châracterize and identify the persons in contemplation, are dçscribed 
generically, "goods, wares, or merchandise, or other articles èf com- 
merce," and thèse words must be regarded as of prime importance in 
determining the présent relevancy of the ordinance. The words, it 
is true, are to be given a broad meaning, but they appropriately indi- 
cate and so comprehend articles which are involved in the usual and 
daily transactions occurring between dealers, such as wholesalers and 
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retailers, for the purpose of supplying their ordinary customers. The 
multiplicity of such transactions would naturally furnish opportunities 
for the conduct of a distinct business, such as that of brokers, to fa- 
cilitate the customary barter and trade of dealers. Moreover, the 
association of "goods, wares, or merchandise" with "other articles of 
commerce" casts additional light upon the nature of the transactions 
which fall reasonably within the purview of the ordinance; for such 
association must signify that the "goods, wares, or merchandise" in con- 
templation are "articles of commerce" ; noscitur a sociis. Such ar- 
ticles are not exceptional; they are the ordinary tliings, the staples, 
that enter into the every-day trade of merchants. 

Now it is difficult to see how such an ordinance as this could hâve 
been intended to apply to a transaction of the character we hâve hère. 
Hère were nine grocery stores maintaind in nine différent localities 
and designed to serve as many différent communities in the city of St. 
Louis ; they apparently comprised separate and distinct outfits, such as 
fixtures, means and appurtenances, horses and wagons, and stocks 
of goods, such as were usually required in the conduct and opération of 
separate stores; in a word, they were going concerns, and, inferen- 
tially, each was possessed of a good will of more or less value. True, 
the relations of défendants to the buildings, the realty, where the gro- 
cery stores were severally maintained and carried on, whether as les- 
sees or owners, do not appear ; but the entities, the stores, are none 
the less distinctive. Ail thèse objects are to be treated as a unitary 
subject, when considering the sale hère negotiated and completed at a 
price of upwards of $52,000. In fixing the selling value of the stores, 
the stocks of goods, it is true, were estimated at current wholesale 
priées ; but the other things entering into the sale involved estimâtes of 
value and also negotiations before the total value and price were 
agreed on. Can it be that ail this involved simply a purchase and sale 
of "goods, wares, or merchandise, or other articles of commerce" 
within the true intendment of the ordinance? The fact that there 
were articles in each of thèse stores, say a stock of goods, which if 
separately considered would fall within the descriptive words of the 
ordinance, cannot justify the isolation of those articles for the purpose 
of treating them as the subjects of separate sales ; they, like the other 
things sold, are to be regarded as constituting essential parts of an ex- 
ceptional and unitary subject-matter of sale ; certainly this must be 
true as respects a comparison of such a sale with the sales contemplated 
by the ordinance. 

The différence between the présent sale and the sales seemingly cov- 
ered by the ordinance, dérives emphasis f rom the fact that many of the 
things involved in the former, such as fixtures and the like, must hâve 
lost their identity as ordinary articles of trade, since it is to be pre- 
sumed that they had been fitted and adapted to the particular places 
in which they were used and so did not possess the characteristics 
which might originally hâve brought them, as well as thé materials 
f rom which they were made, within the descriptive words of the ordi- 
nance ; and, moreover, it does not appear that thèse articles did not in 



EEICHAKDT V. HILL 821 

value constitute a stibstantial portion of the sale, since their continu- 
ance in the particular stores to which they belonged would naturally 
préserve values in them which could not otherwise hâve been realized ; 
it therefore cannot be safely said that the stocks of goods embraced in 
the sale so far dominated the transaction as to bring it within the inean- 
ing of the ordinance. This would seem to be the inévitable resuit of 
taking over the stocks of goods at vvholesale priées ; for no advantage 
is perceivable in so purchasing the stocks of goods, instead of secur- 
ing their équivalents in the open market, unless the other things pur- 
chased were material objects of the transaction. Above ail, when stores 
are sold as going concerns, the good will usually attending them serves 
strongly to characterize the transactions as falling without the légis- 
lative purpose hère disclosed ; and while the record does not show the 
value of the good will which inferentially belonged to thèse stores, the 
customary inclusion of good will in such sales as this is helpful to a 
right interprétation of the ordinance. 

It is not to be overlooked that the plaintiff testified that he had in 
the course of his long business career negotiated a number of sales 
similar to this one ; but it is noteworthy that this seems to be the first 
time any one ever claimed that such sales were intended to be included 
within the ordinance. Indeed, such other sales seem to hâve been 
rather a negligible incident of plaintifï's regular business and conducted 
without any purpose of entering into the brokerage business. He was 
the secretary, treasurer and sales manager of the Niese Grocery Com- 
pany, and, it is true, he would make sales of his company's goods two 
or three times a week to other stores, including those of the Hill Com- 
pany which was one of its best customers ; but it is not shown or 
claimed that he made thèse sales on commission or as a broker. Of 
course, such sales were, as he testified, the same in character as those 
made by other city salesmen. He also testified, in substance, that his 
object in bringing about sales of other stores was to keep in touch with 
them so as to make of the buyers customers for his own store. This 
testimony does not tend to show either that the plaintiff was holding 
himself out as a broker or engaged in the brokerage business in the 
sensé that he was amenable to the license fee (Chadwick v. Collins, 26 
Pa. 138, 139; Black v. Snook, 204 Pa. 119, 120, 53 Atl. 648; Pope v. 
Beals, 108 Mass. 561, 562; Johnson v. Williams, 8 Ind. App. 677, 
678, 36 N. E. 167) ; the efïect of such testimony would seem to for- 
tify the distinction pointed out between sales like the one hère involved 
and those contemplated by the ordinance. It need not be said that, if 
the foregoing view of the ordinance is correct, the motion below to 
direct a verdict should hâve been denied. 

[2-4] But as the ordinance bas received no judicial construction in 
Missouri and additional évidence may be introduced at the next trial, 
we deem it necessary also to consider the ground on which the motion 
to direct was granted. We thus corne to the question, whether upon 
the theory of applicability of the ordinance it forbids recovery upon the 
contract in issue. The answer to this question must dépend upon the 
purpose and effect of the ordinance. The rule that an action can- 
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not be maintained upon a contract which is prohibited by law is, of 
course, to be conceded. The ordinance does not in express terms pro- 
hibit such contracts as the one now in dispute. Still the prohibition 
need not be express; it may be implied. The prohibition of an act 
is implied in the imposition of a penalty for committing it. The prohi- 
bition, and the only one, to be deduced from this ordinance, touches 
pursuit of the business without first paying the hcense charge, and to 
secure payment of this charge is the paramount object of the ordinance. 
This will be clearly seen through close scrutiny of the ordinance as a 
whole. The ordinance recognizes the particular business to which it 
relates as entirely legitimate. For it prescribes no qualification as re- 
spects the persons desiring to engage in the business save only ability 
to pay an annual license charge of $50, and imposes a penalty on per- 
sons engaging in the business only because of their failure to pay that 
charge. It prescribes no régulations whatever according to which 
the business shall be conducted. It points out no public evil for either 
prévention or repression. It discloses no scheme of législative policy 
except only a plan for the collection of revenue. 

The most, then, that can be said of the ordinance is that it in efifect 
lays a tax on persons who engage in the business, and unless the tax is 
paid imposes a penalty on such persons ; but it nowhere discloses an 
intent to inflict the penalty of illegality upon contracts made betvveen 
the delinquent broker and third persons. This interprétation of the 
ordinance admits of recovery on the contract under what seems to be 
a settled rule of judicial décision in the state of Missouri in cases 
(called by Judge Bland the "Missouri license cases") similar to the prés- 
ent one. And since the ordinance was adopted and the contract made 
in Missouri, and in view of the apparent harmony between the de- 
cisons of the Courts of Appeals and the Suprême Court of that state 
concerning the rule of the Missouri license cases, we shall for présent 
purposes treat that rule as the law of this case ; for in such a situation 
as this we do not regard the case of Anglo-American Land, M. & A. 
Co. V. Lombard, 132 Fed. 721, 741, 68 C. C. A. 89 (C. C. A. 8) as ap- 
plicable. And see In re Gilligan, 152 Fed. 605, 606, 81 C. C. A. 595 
(C C. A. 7). 

in Tooker v; Duckworth, 107 Mo. App. 231, 235, 80 S. W. 963, 964, a 
real estate broker, without having obtained a license under a city ordi- 
nance similar to the one hère involved, was allowed to recover for 
services performed for the défendant, Judge Bland saying : 

"The purpose of the ordinance • * • Is to ralse revenue for the city, 
not to maUe that which was theretofore valid invalld if the ordinance is not 
complied with, or to implnge upon the right of real estate agents to make 
contracts. Whether or not the plaintiff is a licensed real estate agent la no 
concem of the defendaoït. As was said in the Prince Case [20 Mo. App. 332], 
it was essentlally, and we mlght add exclusively, a matter between the city 
and the plaintiff. There axe authorities in other states to the contrary, but 
they hâve not been followed In this state. • » * " 

In Rothwell v. Gibson, 121 Mo. App. 279, 285, 98 S. W. 801, 803, a 
real estate broker's commission was denied under a statute which fôr- 
bade ofïering real property for sale without the written authority of 
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the owner, but after reviewing, among others, the "Missouri license 

cases," Judge Bland distinguished the license cases thus : 

"The case is also distingulshable from the Missouri license cases, supra, 
in this: The statutes reaulring a merchant and real estate broker to take ont 
a license to do business are mère excise laws, enacted for the purpose of 
ralsing revenue. No prlvate indlvldual has any spécial Interest in them, nor 
were they enacted for the purpose of protecting the interests of private In- 
dividuals, and hence no indlvldual Is In a position to Invoke their noncom- 
plianee to defeat hls contracts with an unlicensed merchant or real estate 
broker." 

Indeed, as early as 1853, in Columbus Ins. Co. v. Walsh, 18 Mo. 230, 
238, in passing upon the right of the Insurance company to recover 
money paid for a loss under its policy in ignorance of subséquent in- 
surance which in terms avoided the policy, and in denying the défense 
of illegality of the policy by reason of the company's failure to obtain 
a license, it was said : 

"Thèse agencies are requlred to obtain a license — ^to pay a tax, and upon 
neglect or failure, the statute makes them liable to a penalty of $500; but it 
does not déclare contracts made by them vold. The law requires a merchant 
to obtain license before he ean sell hls merchandise, yet should he sel! wlth- 
out license and then sue to coUect hls debt, no person ever supposed the 
omission to obtain license would defeat his right to sue — would be a défense 
to his debtor." 

And it is to be observed that in Ehrhardt v. Robertson Bros., 78 Mo. 
App. 404, 408, 409, when apparently distinguishing Columbus Ins. Co. 
V. Walsh, it was said of the statute law involved in the Walsh Case 
that its object was revenue. See, also, Prietto v. Lewis, 11 Mo. App. 
601; Prince v. Eighth Street Baptist Church, 20 Mo. App. 332, 334; 
Smythe v. Hanson, 61 Mo. App. 285.^ It should be said of Prince v. 
Baptist Church, Tooker v. Duckworth, and Prietto v. Lewis, above 
cited, that Judge Sanford believed that, if considered alone, they would 
entitle plaintifï hère to recover on his contract, and that they are con- 
sistent with ail the décisions of the Missouri Suprême Court, except 
one — ^Tri-State Amusement Co. v. Amusement Co., 192 Mo. 404, 90 S. 
W. 1020, 4 L. R. A. (N. S.) 688, 111 Am. St. Rep. 511, 4 Ann. Cas. 
808. We are not satisfied that they are not consistent also with that 
décision. The reason for this is that so far as appears none of the 
ordinances construed in the three décisions first named declared any 
rule of policy save only a plan for the collection of revenue, similar 
in substance to that of the présent ordinance ; while the statute passed 

1 It wlU not be amiss, though it is not strlctly necessary, to call attention 
to the foUowlng décisions of other states which are in accord vrith those 
above clted In the opinion: Pangborn v. Westlake, 36 lowa, 546, 548, cited 
with approval in Miller v. Ammon, 145 U. S. 421, 426, 12 Sup. Ct. 884, 36 L. 
Ed. 759 ; Ruekman v. Bergholz, 37 N. J. Law, 437, 440 ; Larned v. Andrews, 
106 Mass. 435, 437, 8 Am. Rep. 346 ; Fairly v. Wappoo Mills, 44 S. C. 227, 233, 
22 S. K. 108, 29 L. R. A. 215 ; Aiken v. Blaisdell, 41 Vt. 655, 665 ; Niemeyer v. 
Wright, 75 Va. 239, 242, 40 Am. Rep. 720 ; Taliaferro v. Moffett, 54 Ga. 150. 
153; Watkins Land Mortgage Co. v. Thetford, 43 Tex. Civ. App. 536, 538, 
96 S. W. 72; Walker v. Baldwin, 103 Md. 352, 354, 63 Atl. 362; Jones v. 
Berry, 33 N. H. 209, 210; Ober v. Stephens, 54 W. Va. 354, 358, 46 S. E. 195; 
Mandlebaum v. Gregovich, 17 Nev. 87, 92, 28 Pac. 121, 45 Am. Rep. 433; 
Randall v. Tuell, 89 Me. 443, 445. 36 Atl. 910, 38 L. B. A. 143. 
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on in the Tri- State Amusement Case declared a distinct rule of public 
policy independently of any purpose to collect revenue. The Tri-State 
Amusement Company was an Illinois corporation and seeking in thaf 
case to enforce a contract entered into between it and the défendant 
and intended to be performed in Missouri. The défense relied on, and 
on demurrer sustained, was that the plaintiff had not complied with the 
statute justalluded to and that the contract was invalid for that reason. 
The statute in express terms (1) prohibited any foreign corporation, 
organized for pecuniary profit, to transact business in the state until it 
should establish an office therein where légal service might be had upon 
it, and where certain prescribed corporate books should be kept; (2) 
subjected such corporations "to ail the liabilities, restrictions and du- 
ties" which were or might be imposed upon domestic corporations of 
like character, and denied to them any "other or greater powers" than 
were possessed by "domestic corporations" ; and (3) required them 
each to file with "the secretary of state a copy of its articles or certifi- 
cate of incorporation," with a sworn statement showing "the propor- 
tion of its capital stock which is represented by its property located and 
business transacted" in the state, and also to pay "incorporation taxes" 
and fées equal to those exacted "of similar domestic corporations." 
It was held in respect of thèse provisions (Tri-State Amusement Co. 
V. Amusement Co., supra, 192 Mo. at page 420, 90 S. W. at page 
1024,4L. R. A. [N. S.] 688, 11 Am. St. Rep. 511, 4 Ann. Cas. 808): 

"In this way the lawmakers intended to make foreign corporations be- 
come locally incorporated in like manner and with like obligations and lia- 
bilities as are required of domestic corporations, and prohiblts such foreign 
corporations froni transacting business in this state until they hâve become 
so locally incorporated. * * * if tiie statute had stopped bere, and made 
no other proyision, or provided no other penalty, there \yould be no room for 
cavil that it was the intention of the Législature to make contracts invalid 
that were entered into in thls state by foreign corporations before complying 
with the statute." 

True, as the court pointed out, the statute also provided that every 
such corporation should pay a fine of $1,000 and that it should not 
be entitled to maintain any suit or action ttpon any demand whatever, 
where it f ailed to comply with the statute ; but to regard thèse pro- 
visions as having been designed in and of themselves, especially the 
one prescribing the fine, to reach and invalidate such contracts as the 
one there in issue, would be to ignore the corporate status with which 
it was the intention of the statute to invest foreign corporations enter- 
ing the state for business objects. This status was the dominating 
feature of the statufe, and its object was, as Judge Marshall in sub- 
stance said in the course of the opinion, to force foreign corporations 
doing business or making contracts in the state to place themselves on 
an equality with domestic corporations; obviously, such an object 
can be but remotely related to the idea of securing revenue. 

There are still further reasons for believing that the Missouri li- 
cense cases are reconcilable with the Tri-State Amusement Case. They 
are not even alluded to, much less overruled, in that case ; and in view 
of the extensive examination made of Missouri décisions in the Tri- 
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State Amusement Case, it is not to be presumed that the Missouri 
license cases would hâve been overlooked if they had been regarded 
as in conflict with the case in hand. Further, before the statute involved 
in the Tri-State Amusement Case was there interpreted, it had been 
given substantially the same construction by the two Courts of Ap- 
peals of Missouri (WilHams v. ScuUin, 59 Mo. App. 30; Ehrhardt 
V. Robertson Bros., supra, 78 Mo. App. 404) ; yet such construction 
of the Courts of Appeals was deemed by them to be quite consistent 
with the décisions in the Missouri Hcense cases ; and in Rothwell v. 
Gibson, supra, 121 Mo. App. at page 285, 98 S. W. 801, the Tri-State 
Amusement Case was one of a group of cases from which the Mis- 
souri license cases were expressly distinguished. 

Attention bas been called to the case of Downing v. Ringer, 7 Mo. 
585. Ringer, as assignée of a note given by Downing in purchase of 
an unplatted lot, was denied recovery because of a statute forbidding 
under penalty any person to sell or offer for sale any lot within a town 
or village before a map or plat of the town was made and acknowledged 
and then deposited in the recorder's office. The rule was there laid 
down broadly that the proliibition of an act is implied in the imposition 
of a penalty for committing it. But the court must hâve construed the 
statute in that case as declaring a rule of policy looking to the protection 
of the public in respect of sales of un])latted lots ; this was sufficient 
to characteriz.e the statute and to exclude it from the category of 
revenue measures. The case therefore does not differ in principle 
from the Tri-vState Amusement Case ; indeed the Ringer Case was 
there cited and relied on. While it is true, as the court below said, 
référence is made in both the Ringer Case and Tri-State Amusement 
Case to Lord I lolt's language in the note to bis décision in the old usury 
case of Bartlett v. Vinor, 2 Carth. 251, 252, decided in 1743, stating in 
substance that the imposition of a penalty implies a prohibition, yet it 
is to be observed that the rule might well be applied in those cases 
without at ail impinging upon the principle underlying the Missouri li- 
cense cases, for thèse license cases hold that the contracts there in issue 
were not intended to be penalized by the législative provisions constru- 
ed ; and the effect of this was in no wise opposed even to Lord Holt's 
rule, since under that rule, as Baron Parke said in Cope v. Rowlands, 2 
M. & W. 149, 157, "the sole question is whether the statute means to 
prohibit the contract." And likewise, as Mr. Justice Wayne said in the 
leading case of Harris v. Runnels, 53 U. S. (12 How.) 79, 83, 13 h. 
EA. 901 : 

"The statute must be examined as a whole, to find out whether or not the 
makers of it uieaut that a contract in contravention of it should be void, or 
that it was not to be so. In other words, whatever may be the structure of 
rlie statute in re.spect to prohibition and penalty, or penalty alone, that It 
is not to be takeu for granted that tlie Législature meant that contracts in 
contravention of it were to be void, in the sensé that they were not to be en- 
forced in a court of justice." 

And see Dunlop v. Mercer, 156 Fed. 545, 555, 556, 86 C. C. A. 435 
(C. C. A. 8); Victorian Daylesford Syndicate, Limited, v. Dott [1905] 
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2 Ch. 624, 630; Carland v. Heckler. 233 Fed. 504, 506, — C. C. A. — 
(C. C. A. 6). 

The rule, then, to be deduced from the two Unes of Missouri déci- 
sions above pointed out and sought to be distinguished, may be broadly 
stated thus : As respects an ordinance or a statute requiring payment of 
a license fee or compliance with other provisions as a condition to 
the pursuit of a business or calling, the effect of such ordinance or 
statute upon contracts made by persons defined therein, in the course 
of such business or calling, will, in the absence of express provision, be 
determined by the object of the measure; if the object is merely to 
provide a fiscal expédient, an inhibition against pursuit of the calling 
or business to be implied alone from the imposition of a penalty for 
failure to pay the license fee, will not be construed to reach and inval- 
idate such contracts; but if the object is to exact qualifications of 
the applicants or otherwise to furnish protection to the public, even 
though the object also include revenue, such an implied inhibition will 
be as effective as an express provision would be to invalidate contracts. 
Treating the ordinance then as applicable to transactions like the one 
hère involved, it plainly does not, under this rule, affect the contract. 

The judgment will accordingly be reversed, with costs, and the 
case renianded, with direction to award a new trial. 



SŒXFFEK et al. v. UNITED STATES.» 

(Circuit Court of Appenls, Ninth Circuit Noveœber 6, 1916.) 

No. 2706. 

1. CoNsriRACY <&=>4r>— Evidence— Admissibilitt. 

The Indictiuent cbarîîsd that défendants conspired together to use tb» 
mnUs lu connection wlUi their disposai of corporate stock by misrepre- 
sentations, that défendants Intended to Induce Investors and the public t» 
purchase the stock by meané of false and fraudulent représentations sent 
through the mails, representlng that the corporation whose stock wa» 
belng offered was the owner of patents to certain deviees, that on account 
of the ownershlp of the patent shares were of great commercial value, and 
that dividends would be shortly pald, when in fact the corporation was 
not the owner of the patents enumerated and was not then manufacturing. 
The corporation dld own a patent for one devlce, but one of the défend- 
ants, learning that there was a prior patent for a similar device, whlch 
possibly rendered the patent of the corporation of llttle value, notifled the 
other défendants of that fact, and they began to sell stock owned by them 
Individu» Uy, instead of treasury stock. Beld that, though there was no 
sub.stiintial issue Involvlng tlie valldity of the patent owned by the cor- 
poration, nevertheless In such case the existence of the prior patent and 
defiTidants' kuowledge thereof was admissible on the question of their 
good falth in representlng that the corporation was the owner of the pat- 
ents as asserted. 

|Ed. Note. — FoT other cases, see Cousplracy, Cent Dig. §{ 100-104; Dec 
Dig. (g=>45.] 

2. CoNSPiRACT ®=>45 — Evidence— Admissibilitt. 

In such case, the évidence is admissible, though there was no allégation 
In the indictment that the stock was worthless, or was not worth what It 

«=3For other caseï Bca aune topic & KEY-NUMBER in ail Key-Numb«T«d Digests & Index*» 
•Rebearlng denled January 8, 1917. 
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■was represented to be, on account of the limitations ot the patent wblcli 
the corporation owned, by reason of prlor clalms of other Inventors. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ lOO-lM ; Dec. 
Dig. ©=j45.] 

3. Criminal I/AW <S=1169(5) — AppeaI/— Harmless Eeeor. 

In such case, where the court chargée! that If a conspiracy exlsted, and 
défendants represented that the corporation owned patents to machines 
whlch they proposed to manufacture, and such représentations were false, 
and Icnown by défendants to be false, the conspiracy would constitute a 
scheme to defraud, but if, at the tlme the représentations were made, the 
corporation dld In fact hâve patents Issued for machines as represented, 
the représentations would not be false, and bad faith eannot be imputed 
to défendants because the clalms of such patents infriuged prior patents, 
for tliere Is a presumptlon that a patent, havlng been issued, does not In- 
fringe any known patent, and the patentée Is not guilty of bad faith In ac- 
cepting It, the admission of expert évidence concernlng the patents held 
by the corporation, together wlth testlmony as to their scope and valldity, 
was harmless, though erroneous ; the considération of the jury belng re- 
strleted ouly to those explanations whlch bore upon the mechanical fea- 
tures and the state of art before and at the tlme défendants made their 
représentations. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 3141 ; Dec. 
Dig. <S=>1169(5).] 

4. Cbiminal Law ®=470 — Evidence — Opinion Evidence. 

In such case, expert testlmony as to the valldity of the patent held by 
the corporation was not admissible. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1059 ; Dec. 
Dig. <S=»470.] 

5. Criminai, Law <©=a763, 764(10) — Trial— Instructions— Pbovinoe of Jury. 

In a prosecution for consplrlng to u.se the mails to defraud, by sendlng 
through the mails false and fraudaient représentations as to corporate 
stock for sale, the court chargea that one of the cardinal points In the 
case was the Intent of the défendants, that questions whether It was their 
Intent that they could make the business of the corporation successful 
must necessarlly be answered "No" ; that If they agreed to make false and 
fraudulent représentations for the purpose of deeelvlng Investors and the 
public, their ultimate bellef that they could make the business a success 
would not excuse the false and fraudulent représentations ; that, in con- 
sidering the question of intent to defraud, the jury should consider the 
Intent as presented by the partlcular transaction attacked, and that It 
mattered not how confident défendants were that they could make the 
business suceeed, or that they could return the money without loss or wlth 
profit Other portions of the charge stated that the question for déter- 
mination was not whether the business whlch défendants were engaged in 
was a legltimate or practical one, but was whether défendants were guilty 
of dlsposlng of corporate stock wlth a criminal or wrongful Intent. Held 
that, In vlew of the charge as a whole, the flrst portion of the charge was 
not objectionable, on the theory that It dlrected the jury that the défend- 
ants dld not hâve an intention of maklng a success of the business, and 
that they dld not belleve it could be made successful, but the whole ques- 
tion of défendants' wrongful intent was left to the jury. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. g§ 1731, 1738 ; 
Dec. Dig. <gx=>763, 704(10).] 

e. Criminal Law ®=»763, 764(6) — Trial— Instructions— Province of Jury. 
In such case, in vlew of the fact that the court chargea that the jury 
should not aecept Its vlews concernlng any dlsputed question of fact, un- 
less they conformed to their own understanding, that portion of the charge 
that, If défendants agreed to make false and fraudulent prêteuses or rep- 
résentations and assurances for the purpose of deeelvlng Investors and 

iÊ=3For other cases see same topic & KEY-NUMBBR in a'' Key-Numbered Dlgests & Indexes 
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the public, then the iiitent to make the businesfs a success, or the belief 
that they eould make the business a success, would fumish no excuse, was 
not objectionable on the ground that the charge did not liinit the, niatter 
to représentations and prêteuses, but Included promises and assurances 
that dlvldends would be pald and that the corporation would be a success. 
[Ed. Note. — For other cases, see Crlmlnal Law, Cent. Dig. §§ 1731-1 733 ; 
Dec. Dig. (©=5763, 764(6).] 

In Error to the District Court of the United States for the District 
of Oregon ; Robert S. Bean, Judge. 

Frank Menefee and others were convicted of violating Pénal Code, 
§ 37, by conspiring to violate section 215 by using the mails to defraud, 
and they bring error. Affirmed. 

Défendants, plaintlfEs in error hère, Menefee, Todd, Campbell, and Bonne- 
well, were convicted for violation of section 37 of the Pénal Code, as a resvilt 
of charges that défendants consplred to violate section 215 of the Pénal Code, 
which relates to the use of the United States mails to promote fraud. The 
United States Cashler Company was an Oregon corporation. Menefee was a 
dlrector and président and gênerai manager of the corporation. Défendant 
Boiinewell was the fiscal agent thereof. Défendant Todd was a sales agent for 
a time. Campbell was a director and vice président for a tlnie. Between Sei)- 
tember 1, 1910, and January 31, 1914, the capital stock amounted to $1,200,000 
divlded into 120,000 shares, of the par value of $10 a share. 

The charge is that défendants vvith others consplred to exécute a sclieme to 
defraud by méans of using the post office, and to obtain moiiey by false rep- 
résentations from a nuniber of persons named in the indictment and from the 
public generally by iuduclng them to open negotiations with the défendants 
and with the United States Cashler Company, and to buy stock in the 
corporation, and to pay défendants therefor, the payments to be procured by 
false and fraudulent représentations of the défendants to the Investors and 
the public; that the conspirators were to induce the investors and the public 
to pay and deliver to the défendants and the corporation, In exchange for 
shares of stock, money, by means of false and fraudulent représentations by 
means of printed matter to be sent through the post office to the investors 
and other persons, representing that the United States Cashier Company own- 
ed the patents to certain devices, a change Computing machine, a bank cashler 
machine, a lightning change maker, a currency payiug machine, and a iiew 
style adding machine, and that the Cashler Company was manufacturing the 
machines, and that, on account of the alleged ownershlp of sald patents and 
the manufacturing business, sliares in the corporation were of great commer- 
cial value, and tlmt dlvldends would be paid witliln six months from the 
date of the purchase of the stock; that the Cashler Company would sell 
large orders for the machines ; tliat its flnaucial condition was excellent, and 
that a large amouut of capital stock of the corporation offered for sale was 
the property of the corporation, and that the money to be obtained from the 
sales would be invested by the corporation in a way to increase the assets 
and make the stock more valuable ; and that, as the assets of the corporation 
were greater than the liabilities, défendants were justified in raising the sell- 
Ing price of the shares. 

The indictment négatives the truth of the représentations by denying that 
either the corporation or the défendants owned the patents to the change Com- 
puting machine, or the lightning change maker, or the currency paying ma- 
chine, or the new style adding machine. There was no déniai of the allégation 
as to the représentation that the corporation owned the bank cashier ma- 
chine. Thè Indictment further allèges that the Cashier Company was not 
manufacturing, but that its business was to sell shares of stock, and that 
the défendants knew the shares were of llttle value, practically worthless, 
that no dividends would be pald, that the company was not the owner of any 
orders to buy shares, and that its flnancial condition was that of insolvency : 
that large numbers of shares, represented to be the proijerty of the corpora- 
tion, were shares owned by défendants, and that ail of the money received on 
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account of sales would be appropriated by défendants, and none paid Into the 
corporation treasury ; and that défendants were not justifled in ralsing the 
selling priée of the stock, and tliat purchasers would lose on account of sueh 
transactions. 

It Is alleged that part of the scheme was that the défendants sbould publish 
untrue statements as to the financial condition of the corporation and that 
they were to sell shares to investors in many states, and that the business 
was to be so managed that more than 25 per cent, of ail the suins of money 
received from investors and paid to the corporation for stock would be ap- 
propriated by the défendants to their own use and gain. The conspiracy is 
alleged to hâve been a continuing one — from September 1, 1910, until Janu- 
ary 1, 1915. Certain overt acts are charged by the mailing of letters. 

The bill of exceptions recites that the govemment oftered évidence tending 
to prove the allégations of the indictment. 

Martin L. Pipes, J. J. Fitzgerald, and John F. Logan, ail of Port- 
land, Or., for plaintifïs in error. 

Clarence L. Reames, U. S. Atty., and John J. Beckman, Asst. U. S. 
Atty., both of Portland, Or. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). The gov- 
ernment, upon trial, identified and offered in évidence copies of six pat- 
ents and twelve applications for patents for mechanical devices, ail but 
four of which became the property of the United States Cashier Com- 
pany, and four of which were assigned to the International Money Ma- 
chine Company, an Indiana corporation. It appeared that about Jan- 
iiary, 1914, défendant Menefee and the other officers and directors of 
the Cashier Company made an arrangement by which the Cashier Com- 
pany transferred to the International Money Machine Company sub- 
stantially ail its assets in Oregon, and entered into a contract with the 
International Company and the promoters thereof by which the Cashier 
Company received 50 per cent, of the paid-up stock of the Inter- 
national Company; the object of the Cashier Company having been, 
apparently, to continue its business in Indiana. There was évidence 
tending to show that the assignments made on the applications and pat- 
ents by certain persons named in the évidence were transferred to the 
International Money Machine Company as part of the assets of the 
Cashier Company. But it was shown that, when it was published in 
Oregon and elsewhere that the United States Cashier Company owned 
the patents, it only owned what is spoken of as the Potter patent, for 
a device pertaining to money changing. Certain other patents ob- 
tained by the Cashier Company, or transferred directly to the Interna- 
tional Company, were issued afterwards, and a number of applications 
for patents for the différent machines were filed and were pending in 
the Patent Office at Washington; some of the claims having been al- 
lô wed and some rejected. 

[1] The évidence went to show that the représentations as to the 
ownership of the patents to fîve machines, the change Computing ma- 
chine, the bank cashier, the lightning change maker, currency paying 
machine, and new style adding machine, were published in October, 
November, and December, 1911. It became material to inquire whether 
or not the représentation made by the défendants of the ownership of 
certain patents was a fraudulent représentation. Oviatt was the près- 
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ident of the Payograph Company, a corporation engaged in making 
what are called Payograph machines. Oviatt said that in 1909 he had 
met Bilyeu. Bilyeu was one of the défendants, who was indicted 
herein, but he was acquitted by order of the court. Oviatt testified that 
in 1909 he had devised the principle of a coin-paying machine, and had 
gone to one Glover to hâve him develop it for him, but that, as Glover 
could not take up the matter, he (Oviatt) presented the idea to Bilyeu ; 
that Bilyeu took it under considération, and thereafter said he would go 
ahead with it if he could hâve 40 per cent, of the results, Oviatt to 
hâve 60 per cent., Oviatt to turn over to Bilyeu his ideas, and Bilyeu 
to go ahead developing and to make a model. Upon inquiry by défend- 
ants' counsel, the district attorney stated that the purpose of such évi- 
dence was to show that back in 19(^ Oviatt was working on a coin- 
paying machine and made disclosure to Bilyeu, and that the govern- 
ment would show that the Payograph machines were thereafter made, 
and that the attempted sale of a similar machine in England by the de- 
fendants was had with the knowledge of the Payograph application for 
patent pending there ; that it would be shown that there were conver- 
sations between défendants Bilyeu and Menefee and Le Monn with 
Oviatt conceming transactions which would be brought down to the 
date when Le Monn investigated the Payograph machine and sent a 
certain telegram which was introduced in évidence. Défendants ob- 
jected, on the ground that the Cashier Company had a patent called the 
Bilyeu patent, and that there was no jurisdiction to try the question of 
ownership of any patent as between Oviatt and Bilyeu. Défendants' 
counsel also made the point that, there being no négative with respect 
to the bank cashier patent, évidence tending to show that the patent to 
that particular device was not perfectly good was improperly intro- 
duced. 

The court ruled that if there was a patent to the cashier machine, and 
the Cashier Company had it, the validity of the patent issued could not 
be tried or determined, but that, as there was évidence tending to show 
that before défendant Le Monn made a visit to the Eastem States in 
1912 and learned of the Payograph device, and that it was being made, 
he sent certain letters to Menefee, défendant, with référence to the mat- 
ter, and had advised a course afterwards adopted by the corporation, 
testimony of the connection of the défendants with this patent was ma- 
terial to show their good faith. The référence of the court to a visit 
by défendant Le Monn to the East in 1912 is explained by certain évi- 
dence which showed that Le Monn, when in the Eastern States, saw 
the particular instrument (the Payograph device) being manufactured, 
and, believing it was valuable and would be a competitor, wrote to 
Menefee not to sell any more capital stock of the Cashier Company un- 
til the private stock of the défendants Menefee, Le Monn, and Camp- 
bell in the Cashier Company first had been disposed of, and that after 
Le Monn's telegrams, Menefee and Campbell, défendants, caused the 
board of directors of the Cashier Company to withdraw ail the cor- 
poration's stock from the market, and a resolution was passed author- 
izing Menefee, Le Monn, and Campbell to sell their own personal stock. 

Counsel for the défendants urge that the représentation relied upon, 
and which the government was attempting to prove was f aise and f raud- 
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ulent, was that the défendants' company owned a patent to the bank 
cashier machine ; that, inasmuch as it did hâve such a patent, the ef- 
fect of admitting the évidence was to permit the jury to find there- 
from, not that the représentation made as to the bank cashier was false 
or fraudulent, but that, being true, défendants could, nevertheless, be 
convicted of bad faith upon this particular charge, notwithstanding the 
truth of the représentation. It is also contended that the court left to 
the jury the right to find défendants guilty upon finding that any one of 
the représentations was false and fraudulent, because the jury were 
told that they might find for the défendants upon every other issue, and 
yet find them guilty because they knowingly procured a patent which 
was subject to a successful attack by Oviatt. 

It is true there was no substantive issue involving the validity of 
the Bilyeu patent; but there was a vital question as to the honesty of 
the conduct of the défendants in ofifering for sale and selling shares of 
stock in the Cashier Company under représentations mailed to varions 
persons as to présent and prospective value of the patent rights, the 
foundation value of such shares. This being true, if the défendants 
who made such représentations were well advised when they put them 
forth that there was a competing patented machine on the market, or 
about to be marketed, and that putting the competing device into the 
market would, with reasonable certainty, mean substantial impairment 
of the value of the shares in the Cashier Company, which depended, 
not upon the validity, but upon the value, of the patent owned by the 
Cashier Company, and if, despite such knowledge, défendants con- 
tinued their représentations of value of their patent to investors, and 
proceeded to dispose of their own stock because of their belief that 
the competing patented device would substantially lessen the value of 
the Bilyeu patent and shares in the Cashier Company, we believe ac- 
tions and letters showing such conduct became relevant upon the issue 
of good faith in the making of the représentations concerning the' value 
of the stock défendants were trying to dispose of. Nor would the 
omission in the indictment to négative specifîcally ownership of the 
bank cashier machine affect the relevancy or admissibility of such évi- 
dence for the purpose stated. The test is: Did it hâve a bearing upon 
any material issue presented on the trial? As already said, we believe 
it did. 

[2] It is urged that the testimony was inadmissible, because there 
was no allégation in the indictment that the stock was worthless, or not 
worth what it was represented to be, on account of the fact that the 
patent which the company owned was injuriously affected in its value 
by a prior claim of Oviatt or any one else. The question of bad faith, 
however, was not dépendent solely upon positive proof that there was 
a legally established outstanding right. There might not hâve been an 
outstanding established légal right, and still, if there were claims of in- 
ventions and priority which défendants knew of and honestly believed 
could be established as valid, and which they believed had enough merit 
in them to affect the value of the patent rights owned by défendants, 
such a situation would hâve relation to the good faith of the persons 
making to prospective investors représentations as to the value of 
shares, and so would hâve decided bearing upon the allégations of the 



832 236 FEDERAL REPOETEB 

indictment charging fraud and deceit in the représentations made to 
the investing public as to the value of the devices made, or to be made, 
under the patents as to which défendants asserted, or had, ownership. 

[3] Other assignments of error deserving spécial mention are based 
upon the ruling of the court in admitting certain testimony given by E. 
D. Sewell, an expert upon patents from the Patent Office at Washing- 
ton, D. C. His évidence covered a wide range. He was allowed to 
explain the method of applying for patents and the customary prac- 
tice of the Patent OfRce in respect to prior patents issued that might 
interfère or be infringed by pending patents. He explained the prac- 
tice of the department, and how, if the officiais of the Patent Office be- 
lieve that the claim applied for would be an infringement of a prior 
patent, the claim would be rejected; otherwise, it would be allowed. 
He testified as to the références to prior patents in respect to the ap- 
plications made and of the patents actually issued, as appeared in the 
patents and applications admitted in évidence upon the trial. In sub- 
stance he said that the Cashier Company did not own a patent for any 
machine designed to compute change, as described in one of the adver- 
tisements put forth by défendants in 1911, nor did it own a patent to 
an adding machine on October 29, 1911, nor did it hâve an application 
on file for the lightning change maker machine at that time ; that be- 
tween January 1, 1909, and December 31, 1914, the Cashier Company 
did not own patents to any machines described in certain advertise- 
ments concerning which he was interrogated, namely, lightning change 
maker, Computing machine, adding machine, and Bilyeu cashier ma- 
chine, with certain attachments, but that the patent which was issued 
on July 6, 1915, for the lightning change maker, had been assigned to 
the International Money Machine Company by the United States 
Cashier Company. 

The witness testified as to applications for patents filed by or in be- 
half of the Cashier Company, or assigned to that corporation, and pat- 
ents issued to it and assigned to the Cashier Company from 1908 to 
December 31, 1914. Only two patents in favor of the Cashier Com- 
pany, or afterward assigned to it, appeared: the first, called the Pot- 
ter patent, issued April 28, 1908, assigned to the Cashier Company in 
1912 ; and, later, the design patent of Bilyeu. The purpose of the Pot- 
ter machine was to deliver a predetermined number of coins of a pre- 
determined value from a séries of coin tubes ; the witness saying that 
the six claims within the Potter patent were limited in certain detailed 
ways with respect to organization. He testified concerning the Bilyeu 
patent issued December 31, 1912, for a casing for coin-handling ma- 
chines. This was assigned to the United States Cashier Company, and 
by that company to the International Money Machine Company. He 
said that there were other applications and other patents issued like 
that to Bilyeu, and that when the assignment was made to the Inter- 
national Money Machine Company there were some 18 applications 
and patents issued to Bilyeu or to some one else and assigned to the 
International Company; that of thèse 18 applications 6 patents had 
been issued and 12 applications were pending. 

In giving the history of applications and patents, the witness said 
that, in the progress of the Bilyeu cashier machine patent application. 
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15 patents had been cited, among them one to Lindeloff, dated Feb- 
ruary 14, 1899. Witness was asked by the government counsel to say 
whether or not the Lindeloff patent dominated the Bilyeu cashier pat- 
ent. Défendants objected, but the court, after argument, overruled the 
objection, and said that, notwithstanding the fact that patent had been 
issued, if défendants knew that their patents would not permit them to 
manufacture the machines, it was a circumstance going to détermine 
whether they were acting in good f aith or not, although it did not go 
to the vaHdity of the particular patents. Witness was then permitted to 
say that the construction shown and described in certain claims of the 
Bilyeu patent was within certain claims of the Lindeloff patent, and 
that, as the claims had been allowed in the Lindeloff patent, they dom- 
inated the construction shown in the Bilyeu cashier machine. 

Witness further testified concerning the patent No. 885,136, dated 
February 28, 1911, on an application filed by Bilyeu and Overlin, as- 
signed to Bilyeu, and by Bilyeu assigned to the International Money 
Machine Company, and said that this patent was a modification in dé- 
tail of the patent to Bilyeu, No. 1,114,574; but in the opinion of the 
witness the claims of the Lindeloff patent dominated this patent, as 
they did the original patent. He said that there were 13 patents, in- 
cluding the Lindeloff, cited in the Bilyeu patent issued prior to the date 
of the Bilyeu patent, and explained in détail the purposes of several ap- 
plications and the improved mechanical détails of several machines. 
When the witness came to an explanation of the bank cashier machine 
and the status of the patent record (application 702,164, filed June 7, 
1912), défendants again objected upon the ground that the indictment 
did not particularize wherein the représentations charged were false 
and fraudulent; but the court permitted the évidence, as bearing upon 
the question of purpose and intent in advertising the machine, and ad- 
mitted évidence concerning other applications for devices and patents. 
After making comparison of certain devices, witness expressed the 
opinion that certain claims made by one Osborne in patent issued in 
1907 were basic in the art and controlled the change-computing device 
covered by Overlin in application of July, 1912, and assigned to the 
Cashier Company, and by it to the International Company. Witness 
said the art of mechanical coin handling was old, and pointed out me- 
chanical différences in détail of construction. 

The argument of the appellants is that the effect of the ruling of the 
court was to permit the jury to conclude, from the évidence of Sewell 
concerning patents, that the défendants, in accepting the allowancés 
made under applications and the patents, were guilty of fraud. It is 
said that, wherever a claim has been allowed or a patent issued, the de- 
partment at Washington necessarily decided that the claim allowed or 
patent issued does not conflict with the patents cited against it, and that 
the jury were misled by a ruling said to hâve been, in effect, that in 
the process of getting patent applications allowed and patents issued, 
if the department has referred to prior patents, it is an évidence of bad 
faith, notwithstanding the décision of the department that the appli- 
cation is allowable and the patent good. If we assume that the view 
of the law, generally, is correctly stated in substance in. the objection 
of the défendants, and that the testimony of the witness Sewell with 
236 F.— 53 
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relation to the patent applications was improperly admitted, ît îs very 
clear that there was no préjudice to the rights of the défendants when 
we examine the spécial instructions of the court upon the matter of 
infringement. The court, after reciting the charge that one of the 
means to be used to carry out the scheme was to represent that the 
Cashier Company owned patents to certain coin machines, when in 
truth and in f act it did not own such patents, said : 

"If it was a part of the consplracy, If a conspiracy existed, that the défend- 
ants should represent that the corporation owned patents to the machines 
which they proposed to manufacture, and such représentations were false, and 
known to be so to the parties making them, and were made for the purpose of 
Induclng and persuading persons to purchase stock, It would constltute a 
scheme to def raud wlthln the statute. And you in this connection should con- 
slder any wlUful misrepresentation that the défendants may hâve made in 
relation to the patent situation. But if at the tlme thèse représentations were 
made the company did in fact hâve patenta, issued by the Patent Office of 
the United States, for any of the machines, the représentations, so far as that 
partlcular machine was concerned, would not be false. Bad faith or fraudu- 
lent misrepresentations cannot be imputed to the défendants in respect of pat- 
ents in fact issued, and owned by them, or in respect to clalms that are in 
fact allowed, because of some alleged Infringement. There is a presumptlon 
of law that, where a patent is issued by the United States Patent Office, it 
does not infringe any known patent, and a patentée in accepting such patent 
is not thereby guilty of bad faith. You are not called upon to décide in this 
case whether the patents issued or the clalms allowed were in fact an in- 
fringement of some Invention or patent, or were dominated or afCected in- 
juriously by the Osborne and LlndelofC or the Cook patents, or any prevlous 
invention, and the évidence of the wltness Sewell to that effect should be dls- 
regarded. The question on this branch of the case is: Were the représenta- 
tions made by the défendants, if any, conceming the patent situation, false 
and made In bad faith, wlth a fraudulent Intent to decelve purchasers of stock 
in or of the company, or were they made in good faith, wlth an honest bellef 
in thelr verity?" 

By this instruction there remained of Sewell's évidence only those 
explanations which bore upon the mechanical features and the state 
of art before and at the time the défendants made représentations to 
investors or others who might be purchasers of the stock in the Cash- 
ier Company, and when such évidence was restricted in its bearing to 
the question of the intent of the défendants, we believe that it was 
not improperly admitted; that is to say, the jury were not to décide 
as a fact, that the patents issued, or the claims allowed, infringed or 
were legally injuriously afïected by other patents or inventions, but the 
évidence concerning the issuance of the patents, and concerning the 
mechanical nature of the inventions to which such other patents may 
hâve related, was compétent and relevant, when considered with ail 
the other évidence in the case, as having bearing upon the motives and 
conduct of the défendants in any représentations that they, may hâve 
made with respect to the value of the shares of stock which they were 
selling to investors. 

[4] We agrée with counsel for the défendants in their contention 
that the court ought not to hâve permitted the witness Sewell to state 
the prior claims dominated the patent owned by the Cashier Company 
or infringed other patents. In Winans v. N. Y. & Erie R, R. Co., 62 U. 
S. (21 How.) 88, 16 L. Ed. 68, the Suprême Court said: 
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"Experts may be examîned to explaln terms o{ art, and the state o( the 
axt, at any given tlme. They may explain to the court and jury tlie machines, 
models, or drawlngs exhibited. They may point out the différence or identlty 
of the mechanieal devices iuvolved in their construction. The maxim ot 
'cuique in sua arte credendum' permits them to be examined to questions of 
art or science peculiar to their trade or profession; but prof essors or me- 
chanics cannot be received to prove to the court or Jury wliat is tlie proper 
or légal construction of any instrument of writlng. A judge may obtain in- 
formation from them, If he désire it, on matters whicli he does not clearly 
comprehend, but cannot be compelled to receive their opinions as matter ot 
évidence." 

But we think it would be very unreasonable to hold that the ex- 
pression of opinion by Sewell construing the patents was prejudicial 
to the défendants, in the hght of the instruction of the court. We ail 
know how frequently it happens that an expert witness wiU inject his 
views of the law. But vvhere the court takes the matter in hand, and 
tells the jury to disregard the légal views of the expert, the presump- 
tion is that the jury will understand its duty, and will accept the law 
given by the court, and cast aside that incorporated in the opinion of 
an expert witness. 

[5] It is said that the court instructed so as to allow the jury to con- 
vict the défendants of conspiring to exécute a scheme not within the 
terms of the indictment, and to take from the jury the right to déter- 
mine the good faith of the défendants. To illustrate the point made 
by the défendants, it is necessary to set forth that part of the instruc- 
tions specially complained of : 

"It has been truly said in argument that one of the cardinal points in this 
case is the intent of the défendants. But what intent? Was it their intent 
that they could make the business of the United States Cashier Company a 
success? Was it their belief that they could make the enterprise of the United 
States Cashier Company successful? The answer to thèse questions would 
necessarily be 'No.' If they agreed to make false and fraudulent prêteuses, 
représentations, or promises; if they agreed to make false and fraudulent 
représentations, and assurances— for the puipose of deceiving the investors and 
the public in respect to the true condition of affairs of the corporation, or the 
value of its stock, then the ultimate intent to make the business of the cor- 
poration a success, or the ultimate belief of the défendants that they could 
finally make it a success, would by no means furnish any condonation or légal 
excuse for the false and fraudulent représentations, whlch they would under 
the circumstances agrée to make In order to Induce the Investors and the 
public to pay over their money. 

"In consldering this question, the question of and conceming the Intent to 
defraud, you must direct your attention to the intent presented by the partic- 
ular transaction set out in the indictment. If thèse défendants agreed that 
they would put forth the false représentations or promises alleged, for the pur- 
pose of deceiving and œisleading investors and the public into paying over 
their money, then it matters not how confident they may hâve been that they 
would be able to make the business or the corporation a success, or how confi- 
dent they may hâve been that they would be able to return the money with- 
out loss, or with' profit, because the représentations which they would hâve 
agreed to make would be made for the purpose of gettlng the money in a 
wrongful manner, and they could not, under such circumstances, make them 
rlghtful by pointing to some ultimate good Intent." 

If we take the first few clauses of this excerpt from the instruc- 
tions and consider them by themselves, they appear to mislead, in that 
they read, not as the opinion comment upon testimony, but as a charge 
to the jury to find as a necessary conclusion that the intent of the de- 
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fendants was not that they could make a success of the business of 
the Cashier Company, and not that they believed they could make a suc- 
cessf ul enterprise of the business. But by every sound rule the clauses 
which are objectionable when separated from the context should be 
read and considered with the rest of the instructions, and when this is 
done we do not perceive how the défendants were prejudiced ; for the 
court, in the clearest way, repeatedly and elaborately charged that in 
order to convict, the prosecution must show that the défendants inten- 
tionally conspired to defraud investors. For instance, among other 
things, the court said : 

"The question for your détermination Is not whetlier the business whlch the 
défendants were engagea in promotlng was a legltlmate business, or was 
practlcable or not. If the corporation, and the défendants as ofllcers and 
agents thereof, entered in good falth upon the business, believing that the rep- 
résentations made by them, or to be made, were true, and that they could and 
would eam enough to Justify the promlsed retums on the investment, they 
should not be convlcted, no matter how vislonary you may conslder thelr 
plans. Their good or bad falth in thèse matters is to b« determined, and thelr 
several aets and déclarations construed and interpreted, by conditions as they 
existed at the time the statements and déclaration were made, and as they 
appeared to the défendants at that time, and not by the final resuit of the en- 
terprise, or from présent conditions. » • • 

"They are not on trial for evoMng or devlsing an improvldent or imprac- 
tlcable scheme, even though you should flnd thelr plan to be such. Nor are 
they on trial for mère error» of Judgmeut. They are on trial for a criminal 
offense, and an essential élément of that offense is an evil or criminal latent, 
whieh it Is incumbent upon the govemment to prove to your satisfaction, be- 
yond a reasonable doubt • • • The formation of the corporation and the 
sale of the stock therein is not itself criminal or wrongful, provided no dé- 
ception or f raud is used to induce persons to malse such purchases. The de- 
fendants, therefore, are not to be found guilty merely for selling or offering 
for sale stock in the corporation, although It may hâve proven an unprofltable 
Investment to the purchaser, nor for mère mistakes or errors in judgment. 
And there is no presumptlon of f raud from the fa et that glittering and glow- 
ing promises may hâve been made and not carried out, unless It shall appear 
that the persons who made such promises knew at the time of maklng same 
that they could and would not be carried out." 

Considering thèse instructions quoted, together with others where- 
in the court at the outset with précision defined the allégations of 
the indictment and the purposes charged therein, it is quite plain that, 
in using the particular clauses referred to, the court was but further 
dwelling upon the feature of intent necessary to be found before con- 
viction could be had, and was emphasizing the limitation which gov- 
emed the définitions and applicability thereof by telling the jury, in 
effect, that the essential ingrédient of intent charged and to be proved 
was not that défendants could niake the business of the Cashier Com- 
pany a success, not that they could make the enterprise success fui, but 
was the making by them of the représentations to defraud charged in 
the indictment. And in putting the matter interrogatively and giving 
négative answers, the leamed judge used a method to draw the minds 
of the jurors to what was alleged by excluding specifically that which 
was not alleged. 

[6] The appellants also complain of that part of the charge of 
the court where the jury were told that if défendants agreed to make 
f aise and f raudulent prêteuses or représentations and assurances for the 
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purpose of deceiving the investors and the public in respect to the true 
condition of affairs of the corporation or the value of its stock, then 
the ultimate intent to make the business of the corporation a success, 
or the ultimate belief of the défendants that they could finally make it 
a success, would by no means fumish condonation or légal excuse for 
the false and fraudulent représentations which they would under the 
circumstances agrée to make in order to induce the investors and the 
public to pay over money, and of another instruction w^herein the court 
said it was immaterial how confident défendants may hâve been that 
the business could be made a success, or that they could return money 
invested without loss, because the représentations which they would 
hâve agreed to make would hâve been made for the purpose of get- 
ting money in a wrongful manner, and they could not, under the cir- 
cumstances, make that rightful by pointing to some ultimate good in- 
tent. The principal argument hère is that the court did not limit the 
instructions to représentations and pretenses, but included promises 
and assurances, and that, therefore, the effect of the court's instruc- 
tion was that, if the défendants made a promise that they would get 
dividends and a profit on the stock they were buying, in the ultimate 
belief that their promise would be fulfilled and that they would make 
a success, they nevertheless could be found guilty. 

Of course, promises and assurances that the stock would return div- 
idends and be profitable, in the honest belief that the promises and 
assurances would be fulfilled, were not wrongful. But, without further 
quotation, our construction of the whole charge is that the jury were 
explicitly told that, to convict, there must hâve been false and fraud- 
ulent représentations and assurances with a view to deceive investors 
and die public with respect to the true condition of affairs of the cor- 
poration or the value of its stock, but that a conviction could be had 
if such false représentations were made, notwithstanding that défend- 
ants might hâve been confident that they could make a success of the en- 
tcrprise. United States v. New South Farm & Home Co. et al., 241 
U. S. 64, 36 Sup. Ct. 505, 60 L. Ed. 890, decided April 24, 1916. In 
Durland v. United States, .161 U. S. 306, 16 Sup. Ct. 508, 40 L. Ed. 
709, the Suprême Court said the significant fact under the statute is 
the intent and purpose. In the présent case this was fairly and so re- 
peatedly impressed upon the mind of the jury that we cannot find 
reasonable ground for holding that they misunderstood the issues. 

The court told the jury of the presumption of innocence, and par- 
ticularly charged that the jurors were the exclusive judges of ail ques- 
tions of fact, adding that if, at any time during the trial, the court had 
intimated its views concerning any disputed question of fact or the tes- 
timony of any witness, the rule was to disregard it, unless it conformed 
to their own understanding. 

We hâve tried to cover the main points presented by the learned 
counsel for the appellants. We hâve given to their entire argument and 
brief our most careful considération, and our conclusion is that no 
si:fficient ground is advanced for holding tliat défendants did not hâve 
a fair and légal trial. 

Judgment is therefore affirmed. „„^„ 
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STEWART T. UNITED STATES.* 
(Circuit Court of Appeals, Eightli Circuit September 4, 1916.) 
Nos. 4440-4443. 

1. CONTEMPT ^=»72 — PlTNISHMENT— ClVn. OB CbIMINAI. PBOCEBDIKaS. 

Where, on considération of a motion, flled by tiie complalnant in a suit 
In equlty, asklng for an attaxîhment for contempt against certain persons 
for violation of an injunction Issued in the suit, tlie court ordered cases 
docketed tn tlie name of the United States against the peraons charged, 
whlch was done, and ail further proceedings were conducted under such 
title and under direction of the district attorney, such proceedings were 
at law for crlmlnal contempt, and Judgment Imposing imprlsonment on the 
défendants convlcted were appropriate, and wlthln the authorlty of the 
court. 

[Ed. Note.— For other cases, see Contempt; Cent. Dig. S§ 249-256, 273 ; 
Dea Dig. <S=>72.1 

2. Contempt <S=>e6(7) — PsocsiEDiNas fob Cbiuinal Contbmpt— Conolusive- 

NESS OF FlNDINQ. 

In such proceedings, whlle a flndlng of gullt must be based on testi- 
mony after the analogy of crlmlnal cases. In whlch the presumptlon of in- 
nocence attends the défendant, and should be pronounced only on évidence 
vFhich carrles conviction beyond a reasonable doubt, nevertheless the 
Judgment of the court Is attended by ail the concluslveness of the verdict 
of a Jury, and, if sustalned by substantlal évidence, will not be llghtly set 
aslde. 

[Ed. Note. — ^For other cases, see Contempt, Cent Dig, { 237; Dec. Dig. 
<e=s>6e(7) ; Appeal and Error, Cent. Dig. f § 365, 462.] 

8. Contempt <S=>20 — Acts CoNfiTixoTiNQ Contempt— iHcrriNo lo Violation 
OF Injunction. 

Language or conduet deslgned and having the natural efCect to Incite 
others to violence in disregard of an injunction, is Itself a contempt of the 
court. 

[Ed. Note.— For other cases, see Contempt Cent Dig. |§ 58-62; Dec. 
Dig. <S=»20.] 

4. Contempt ©=960(3) — Pbocbedingb fob Cbiminal Contempt— Sttfficienct 
OP Evidence. 

Flndlngs that défendants in proceedings for crlmlnal contempt were 
guilty of wlllful violation of an injunction, and that, although not par- 
ties to the injunction, they had full knowledge of the same, held sustalned 
by the évidence. 

[Ed. Note.— For other cases, see Contempt Cent Dig. 1% 185-187; Dec. 
Dig. «=>60(3).] 

In Error to the District Court of the United States for the Western 
Distric± of Arkansas; Frank A. Youmans, Judge. 

Proceedings for contempt by the United States against P. R. Stew- 
art, against Pink Dunn, against George Burnett, and against Frank 
Gripando. Judgments of conviction, and défendants separately bring 
error. AfHnned. 

Covington & Grant, of Ft. Smith, Ark., for plaintifïs in error. 
J. V. Bourland, U. S. Atty., of Ft. Smith, Ark. 

Before CARLAND, Circuit Judge, and AMIDON and VAN VAL- 
KENBURGH, District Judges. 

Cs»For otlMr CUM ■•• same topic & KEY-NUMBER in ail K«y-Numt>er«il Dlgests t Inâexea 
*Rebearlng dented Decembar 4, 191(. 
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VAN VALKENBURGH, District Judge. April 7, 1914, the Mam- 
moth Vein Coal Mining Company, a corporation organized under the 
laws of the state of West Virginia, filed in the District Court for the 
Western District of Arkansas its bill of complaint against one M. Hun- 
ter and other défendants, charging that they, with others, had conspired 
and confederated together to injure and destroy the mines and property 
of complainant, located in Sébastian county, Ark., and to prevent com- 
plainant f roni caring for said property, and using the necessary means 
to pump the water from its said mine, so that the same might not be 
destroyed by an accumulation of water therein, and to prevent com- 
plainant from operating said mines, or conducting its business by pro- 
ducing coal therefrom and selling or disposing of the same. Some of 
the défendants named were said to represent the United Mine Work- 
ers of America, still others were alleged to be officiais of Sébastian 
county, Ark., and the remaining défendants were understood to be un- 
ion mine workers in this district. AU were charged with interfering 
by threats and intimidation with the opération of said mines by com- 
plainant through the employment of nonunion miners. April 8, 1914, 
a temporary restraining order was issued, and, May 9th following, a 
decree of injunction dismissing the cause as to défendants Hunter, 
Bumpas, and McMulland, but as to others granting the relief prayed in 
the following language : 

"And it was further considered, ordered, adjudged, and deereed by the 
court that as to ail the other défendants named in the caption hereof, and each 
of them, and ail other persons actlng or co-operating with défendants, or con- 
spiring or combining with them, or any person having notice of this order, 
be and the same are hereby perpetually restrained individually and collective- 
ly from interfering with, injurlng, obstructing, or stopping by force, threats, 
or intimidation any of the business of complainant, and from in any manner 
interfering with the property of complainant, or trespassing upon the same, 
whether tlie same is specifically described in this decree or not, which property 
is generally described in such complaint as Prairie Creek Coal Company mine 
No. 4, and Mammoth Veln Coal Company mine No. 1, near the town of Mid- 
land, in the county of Sébastian, State of Arkansas, and from entering upon 
any of the grounds or premises occupied by the complainant as aforesaid for 
the purpose of interfering with the business of complainant, or with the prop- 
erty or employés of complainant, and from compelling by threats and force 
and violence, or by direct or indirect coercion, any of the présent or future 
employés of complainant from performing thelr dutles as such employés, or 
in doing any act whatever In furtherance of a design to restrain or prevent, 
by unlawful conduct, complainant from operating its said mines, and that 
said défendants, and each of them, and such persons unlav?fully associating or 
conspiring with them, or having knowledge of this order, be further restrained 
from in any manner unlawfully interfering with any person or persons that 
the complainant may hereafter bring or cause to be brought to its said mines 
heretofore referred to, or from encouraging or abetting any person or persons 
to threaten or coerce, directly or indlrectly, any person or persons that may 
enter or continue in the employment of complainant, and that they and each of 
them, their confederates, or associâtes, or persons having knowledge of this 
order, be enjolned from assembling in or upon the premises of complainant, 
for the purpose of holding disorderly or riotous meetings, or for the purpose 
of effecting unlawful interférence with employés of complainant, or with its 
property, and from in any manner damaging or destroying the property of 
complainant." 

None of the défendants herein were named parties to the bill of com- 
plaint. June 13, 1914, complainant, through its attorneys, moved the 
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court for an attachment for contempt against seven individuals, includ- 
ing défendants P. R. Stewart and Frank Gripando, charging them with 
violating the injunction orders of the court and with conspiring with 
others so to do. On the same day the court issued its order, the ma- 
terial part of which is in the f oUowing language : 

"The court being well and sufflciently advised In the preniises, it is con- 
sldered and ordered that a case in the name of the United States asainst 
each of said défendants be doclceted, and that the marshal of the Western 
district of Arkansas forthwith a.pprehend the said Morro Colo, Foster Bean, 
Sandy Robinson, Blue Johnson, James Slanlîard, Pete Stewart, and Franli 
Gripando, and bring them before the court July 1, 1914, at 10 o'eloclî in the 
forenoon, then and there to answer the charge of contempt of court for the 
violation of its decree aforesaid, as it is alleged, for whleh writs of attachment 
shall issue." 

Motions and orders affecting parties other than those now before 
the court followed shortly after. Hearings upon thèse original attach- 
ments were held in due course, and on July 14, 1914, the causes were 
submitted, and by the court taken under advisement. July 17th, an 
armed mobappeared in the woods near one of complainant's mines, 
fired at the employés working therein, finaljy drove them away, and 
then burned the tipples, houses, office, and other property of complain- 
ant, and damaged the mines themselves with dynamite. On the 18th of 
July thereafter, complainant filed a further motion for attachment for 
contempt against the défendants Pink Dunn and George Burnett, 
charging them with aiding and abetting a mob in destroying the prop- 
erty of complainant by acting as guards or pickets for the purpose of 
preventing aid being taken to the employés of complainant who were 
besieged in mine No. 4 on the 17th of July, 1914, ail in violation of the 
order of' court of May 9, 1914, hereinabove set forth. The court, by 
its order issùed on the same day, directed that a case in the name of 
the United States be docketed against each of said défendants, and 
the marshal was directed to bring them before the court forthwith to 
answer the charge of contempt of court for the violation of its said 
decree. On July 27th a motion was fîled to reopen the contempt pro- 
ceedings against the défendants Stewart, Gripando, and others, to 
which objection was lodged. The court, however, sustained this mo- 
tion as to the défendant Stewart herein, and thereafter further hear- 
ings were held ; the final submission being made August 25, 1914. Sep- 
tember Ist, thereafter, judgment was pronounced, and each of the 
plaintiffs in error were sentenced to be imprisoned in the Sébastian 
county jail at Ft. Smith, Ark., for a period of four months, and to pay 
to the United States the costs of prosecution. 

The cases were submitted together upon a single printed record, 
The main contentions for the défense are: (1) That the proceedings 
were, in fact, in the original cause in equity brought by the Mammoth 
Vein Coal Company and prosecuted by it; that it was not a proceed- 
ing for the benefit of the public, nor one in which the public, the gov- 
ernment, or the court were concerned. (2) That, in any event, the évi- 
dence was insufîîcient to sustain a conviction. 

[1] In Gorhpers v. Bucks Steve & Range Co., 221 U. S. 418, 31 Sup. 
Ct, 492, 55 L. Ed. 797, 34 L. R. A. (N. S.) 874, the Suprême. Court 
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inakes clear the distinction between civil and criminal contempt. It 
is there said: 

"Contem])ts are neither wholly civil nor altogether criminal. And 'it may not 
always be easy to classify a partlcular act as belonging to either one of thèse 
two classes. It may partake of the characteristics of both.' Bessette v. Con- 
key, 104 U. S. 329 [24 Sup. Ct. 6C5, 48 L. Ed. 997]. But in either event, and 
whether the proceeding.s be civil or criminal, there must be an allégation that 
in contempt of court the défendant has disobeyed the order, and a prayer that 
he be attached and punislied therefor, It is not the fact of punishment but 
rather its character and purpose that often serve to distingnish between the 
two classes of cases. If it is for civil contempt the punishment is remédiai, 
and for the benefit of the comijlainant. Biit if it is for criminal contempt the 
sentence is punitive, to vindlcate the authority of the court. * * * But 
imprisonment for civil contempt is ordored where the défendant has refused to 
do an affirmative act requirod by tlie provisions of an order which, either in 
form or substance, was mandatory in its character. Imprisonment in such 
cases is not inflicted as a. jiunisliment, but is intendod to be l'emedial, by coerc- 
ing the défendant to do what he had refnsed to do. The decree in such cases 
is that the défendant stand committed unless and until he perforras the affirm- 
ative act required by the coiu't's order. * * * On the other hand, if the 
défendant does that wliich he has been commanded not to do, the disobedi- 
ence is a thing accomplished. Imprisonment cannot undo or remedy what has 
been done, nor afford any compensation for the peeuniary injury caused by 
the disobedience. * * * Suc-h imprisonment opérâtes, not as a remedy 
coercive in its nature, but solely as punishment for the completed act of dis- 
obedience. It is true that either form of imprisonment has also an incidental 
effect ; for if the case Is civil, and the punishment is purely remédiai, there 
is also a vindication of the court's authority. On the other hand, if the pro- 
ceeding is for criminal contempt, and the imprisonment is solely punitive, to 
vindicate the authority of the law, the complainant may also dérive some inci- 
dental benefit fi'om the fact that sueli punishment tends to prevent a répétition 
of the disobedience. But such indirect conséquences wlll not change impi-ison- 
ment, which is merely coercive and remédiai, into that whlch is so'.ely punitive 
in eliaracter, or vice versa. * * * The distinction between refusing to do 
an act commanded, remedied by imprisonment until the party iierforms the 
reciuired act, and doing an act forbidden, iiunishcd by imprisonment for a 
detinite term, is sound in principle, and generally, if not uuiversally, affords a 
test by wluch to détermine the character of the punishment." 

Viewed in tlie light of this pronouncement, the classification of the 
case at bar is not ditificult. The disobedience complained of was a thing 
accomplished, and consisted in doing that which the défendants had 
been commanded not to do, according to the motion for attachment. 
The only possible remédiai relief for such disobedience would hâve 
been to impose a fine for the use of complainant, measured in some de- 
gree by the peeuniary injury caused by the act of disobedience. Gom- 
pers V. Bucks Stove & Range Co., supra. If, therefore, thèse cases 
were in fact proceedings in the original cause in equity, were intended 
to be primarily remédiai in their nature and for the benefit of the com- 
plainant, instead of for the vindication of the court's authority, the 
judgment of imprisonment was without authority. 

In Gompers v. Bucks Stove & Range Co., supra, the court held that 
that proceeding was for civil contempt, and pointed out a number of 
things as unavoidably so fîxing the status of that case : 

(1) The contempt proceeding was entitled, in the main cause, "Bucks 
Stove & Range Company, Plaintifï, v. American Fédération of Labor 
et al., Défendants, No. 27,305, Equity." 
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(2) The answers of the défendants, every report by tlie examiner in 
chancery, every déposition, motion, and stipulation, every order, includ- 
ing tlie final decree and the amended decree, were ail uniformly en- 
titled in the equity cause. 

(3) AU the testimony, oral and written, was, by référence in the péti- 
tion, made a part of the contempt proceedings. 

(4) The trial judge quoted largely therefrom, and was evidently 
largely influenced by this évidence, which disclosed the great damage 
donc to the complainant's business before the injunction issued. 

(5) It was moved by the stove and range company, and adjudged by 
the court, that the complainant recover against the défendants its costs 
in said contempt proceeding. 

(6) The complainant made each of the défendants a witness for the 
company, and, as such, each was required to testify against himself ; 
a thing most unlikely, if either party had regarded the proceeding one 
at law for criminal contempt. 

(7) The petitioner prayed for such other and further relief as the 
nature of its case might require, which was held to be équivalent to a 
prayer for remédiai relief. 

(8) The Bucks Stove & Range Company was net only the nominal, 
but the actual, party on the one side, with the défendants on the other. 
It acted throughout as complainant in charge of the litigation. As such, 
and through its counsel, acting in its name, it made consents, waivers, 
and stipulations only proper on the theory that it was proceeding in 
its own right in an equity cause, and not as a représentative of the 
United States, prosecuting a case of criminal contempt. It appeared 
in the Suprême Court as the sole party in opposition to the défendants ; 
and its counsel, in its name, filed briefs and made arguments in that 
court in favoring affirmance of the judgment of the court below. 

In the case at bar none of the foregoing features are présent. It 
is true that the motions for attachment were entitled in the equity case 
and were filed by counsel for complainant ; but inasmuch as there must 
be an allégation that in contempt of court a défendant has disobeyed a 
spécifie order, it is but natural, and without further significance, that 
the motion should be made in the case in which that order was en- 
tered, and further that it should be called to the attention of the court 
by some party interested in the maintenance of that order. The com- 
plainant might well hâve brought the disobedience complained of to the 
attention of the court, without compromising the nature of any sub- 
séquent procédure that might be instituted. United States v. Wayne, 
Fed. Cas. No. 16,654. The court, however, immediately considered and 
ordered that the case be docketed in the name of the United States. 
To the marshal was confided the exécution of the writs. The cases 
were so entitled, and throughout the record this relationship has been 
preserved in fact, as well as in name. Under this title the défendants 
Stewart and Gripando filed answer. On behalf of Dunn and Burnett 
no formai answer appears. Objections to reopening the case before 
the trial judge were entitled "United States v. P. R. Stewart et al." It 
is further true that counsel for complainant appeared with the United 
States attorney and took a prominent part in the examination of wit- 
nesses at the hearing. Nevertheless, the cases were distinctly under 
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the control and jurisdiction of the latter, and in this court the brief is 
filed by the district attorney alone. Neither in the original motions nor 
subsequently did the complainant pray for relief of any character, 
whether directly or indirectly. Costs were neither asked nor awarded 
in its behalf. It was the évident purpose of court and parties to treat 
thèse cases as for criminal contempt to vindicate the authority of the 
court. No other purpose appears either in substance or in form. In 
Gompers v. Bucks Steve & Range Company, the court recognized the 
right and power of the Suprême Court of the District of Columbia to 
punish by a proper proceeding the contempt, if any, committed against 
it upon the facts disclosed in that case, and remanded the cause with- 
out préjudice to that power and right, if exercised in a proper proceed- 
ing. Had such been donc, the procédure vi'ould not hâve difïered sub- 
stantially from that adopted in the présent case. We are of opinion, 
therefore, that thèse cases are proceedings at law for criminal con- 
tempt, and that the judgments rendered conform to the requirements 
of such proceedings. 

[2] It remains to consider v/hether the évidence is sufficient to sus- 
tain the convictions. While thèse actions are not for contempt com- 
mitted in the présence of the court, but to vindicate the authority of 
the court and to punish a disobedience of its orders, requiring a finding 
of guilt upon testimony, after the analogy of criminal cases, in which 
the presumption of innocence attends the défendant, and guilt should 
be pronounced only upon évidence which carries conviction beyond a 
reasonable doubt, nevertheless the judgment of the court is attended 
by ail the conclusiveness of a verdict iDy a jury, and, if sustained by 
substantial évidence, will not be lightly set aside. 

[3, 4] The défendant Stewart is charged with having aided and 
abetted in the violation of the injunction by incendiary language and 
speeches, indulged in for the purpose of inciting an attack upon the 
employés and property of complainant, culminating in that of July 
I7th, to which référence has been made. That language or conduct de- 
signed, and having the natural effect, to incite others to violence in dis- 
regard of the orders of the court, is itself a contemptuous act, is well 
recognized. United States v. Debs et al. (C. C.) 64 Fed. 724; In re 
Debs, 158 U. S. 564, 15 Sup. Ct. 900, 39 h. Ed. 1092; United States 
v. Haggerty et al. (C. C.) 116 Fed. 510; United States v. Gehr (C. C.) 
116 Fed. 520. This défendant was district président of the United Mine 
Workers of America, and the language used was calculated to inflame 
the membership of that order and to lead to the acts of violence which, 
in point of fact resulted. United States v. Weber (C. C.) 114 Fed. 950. 
There was évidence that Stewart stated that ail of the men who wanted 
guns could get them ; that there would be another Colorado trouble, 
and that, rather than see the mines work open shop, he would go out 
and die himself ; that he and his associâtes did not aim to let the mine 
be operated with nonunion labor ; that the union men would prevent 
it. Upon being reminded that the court had granted an injunction, 
Stewart said : 

"Damn the injunction. The national government is against us, but the 
people are with us, and we don't aim to let them dig coal." 
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A number of witnesses testified to his statements that arms were 
available to those that wanted them. The witnesses do not ail agrée 
as to the exact laiiguage used on the several occasions named, and 
Stewart himself dénies part of the statements charged, and couples an 
explanation of others vvith an assertion of innocent intent. However, 
a patient and careful reading of the record discloses ample to sustain 
the finding and judgment of the court. 

Dunn and Burnett were charged with having acted as guards, on 
one of the roads leading to the mines, for the purpose of intercepting 
passers-by and preventing interférence with the assault upon complain- 
ant's property and employés. Their présence there with guns is not de- 
nied. Their act in turning people back is admitted. The explanation 
made was not credited by the court, and we find in its décision, upon 
testimony adduced, no abuse of judicial discrétion. 

Frank Gripando was charged with active participation in the battle. 
The witness Brown positively identifies him as one of an armed group 
from which shots were fired. This was between 10 and 11 o'clock in 
the forenoon. The défendant himself and some of his neighbors say 
that he and they went to the woods with their familles while the shoot- 
ing was in progress. Their answers to thèse critical questions were al- 
most stereotyped. The time fixed by thèse witnesses was not clearly 
defined, but the impression conveyed was that they, including this de- 
fendant, spent practically the entire day thus in hiding. Great reliance 
is placed by the défense upon the witness Riley, a nonunion miner, who 
also found his way to thèse same woods behind the hill. An examina- 
tion of Riley's testimony does not corroborate that of the other wit- 
nesses, nor bear the interprétation placed upon it by defendant's coun- 
sel. He says: 

"A. I don't remember of seeing liim but one time that day. Q. When was 
that? A. It was near along in the neighborhood of 1 o'elock. Q. Where was 
it? A. He was gone out on the hill for his family, his wife and children. Q. 
Did he bring them back with him? A. Yes, sir. I judge it was somewhere 
near 1." 

This was not at ail inconsistent with the testimony of Brown, who 
says he saw him armed and a part of the attacking mob between 10 and 
11 o'clock. It also serves to explain the testimony of Gripando's 
friends, Faleno, Lavaino, and the Salas. The défendant, who took the 
stand in his own behalf , testified that : 

"As soon as I heard the shots, I got out, and took my family, and went 
out in the woods." 

This phraseology is similar to that of his other witnesses, with the 
exception of Riley. Later, upon cross-examination, he admitted that 
he had neither wife nor children, but boarded with a woman who kept 
a boarding house. The court resolved this testimony against the de- 
fendant, and, in so doing, we think it is sustained by the record. 

None of thèse défendants were parties to the original proceeding for 
injunction, and the rule is invoked that, in order to charge such a per- 
son with contempt, he must hâve had actual notice of the injunction 
prior to the performance of the acts upon which the charge of contempt 
is based. He cannot be charged with contempt, unless a copy of the in- 
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junction was served upon him, or it is proved that he had knowledge 
o£ its provisions (citing Garrigan v. United States, 163 Fed. 16, 89 C. 
C. A. 494, 23 L. R. A. [N. S.] 1295). The point thus raised has ap- 
plication only to the défendants Gripando and Burnett. Both Stewart 
and Dunn are conceded to hâve had knowledge of the injunction and 
its provisions. In the case last cited, the finding that the plaintiffs in 
error had "full knowledge of the injunction" rested alone on the al- 
leged publicity of the issuance, through newspapers, and notices thereof 
which were posted on the wagons intercepted by the mob. The court 
said: 

"The mère inference of 'full knowledge,' derived solely from the above- 
mentioned facts, Is without force, as we believe, to overcome the express 
déniai of knowledge on the part of the accused, fortifled by the presumption 
[of innocence] thus deflned." 

Also, in that case : 

"No proof appears that the plaintiffi In error was engagea by or with any 
lierson or association enjoined in its violation." 

This contention is thus met by the United States attorney in his brief ; 

"The record shows the locus and broad extent of the controversy out of 
which the injunction grew ; it shows the gênerai and gênerons posting of 
printed copies of the injunction by the United States marshal ; it shows that 
Gripando, Burnett, and Dunn, union miners, ail llved in the community in 
which the original controversy and it sequential events were staged, in which, 
indeed, the said notices were profusely posted. The record shows, moreover, 
that, although ail thèse défendants were witnesses in their own behalf, not one 
of them pleaded ignorance or want of notice of the injunction." 

In our opinion, the facts in the instant case clearly distinguish it from 
that before the Court of Appeals for the Seventh Circuit, and met the 
demands of the rule requiring notice and knowledge on the part of a 
stranger to the original proceeding. 

On behalf of Stewart it is urged that the court erred in reopening 
the case against him after the happenings of July 17th. This hear- 
ing was before the court and the case undecided at the time the mo- 
tion to reopen was filed. While the proceeding is criminal in its na- 
ture, it is not attended by such strict formality as obtains in the trial 
of ordinary criminal cases before juries. So long as the right to be 
conf ronted by witnesses, to cross-examine, to offer évidence in his own 
behalf, and, in gênerai, to avail himself of every élément of défense, 
was not denied — and no complaint is made on that score — we cannot 
see that the défendant was deprived of any substantial right in the re- 
opening of his case for further hearing. 

Because of the importance of thèse cases, in the view of the court, 
as well as of the parties, and because of an earnest désire that no in- 
justice should be donc through inadvertence or otherwise, the décision 
of thèse cases has been deferred for an unusual time, in order that ail 
members of the court might hâve opportunity to give the record and 
briefs most careful scrutiny and considération. The resuit is as stated 
above. The trial judge evidehtly approached this hearing in that spirit 
of dispassionate fairness which is characteristic of him. Of those cited, 
a number who were convicted hâve prosecuted no appeal. Others were 
discharged by the court at the conclusion of their hearings. The orig- 
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inal charge against the défendant Gripando was dismissed by the court 
upon its own motion. The cases presented appear to bave been con- 
sidered and adjudged with much care and discrimination. The learned 
trial judge had ail the witnesses before him, and was able to note their 
demeanor on the stand. He could détermine their credibility and the 
weight to be given to their testimony far more accurately than this 
court can do from the printed record alone. Since, then, there is sub- 
stantial évidence to support his findings, we find warrant neither in 
law nor in fact to reverse his décision. 

It follows that the judgments must accordingly be affirmed. 



MILLER & LTJX, Inc., v. PETEOOELLL 

(Circuit Court of Appeals, Nlnth Circuit November 6, 1916.) 

No. 271L 

t. Names €=»ie(2) — Admissibïlitt oï Bvidencb undeb Pij;ADrNGs— Idem 

SONANS. 

The complalnt, In an action for wrongful death, averred that plalntlff 
was the admlnlstrator of the estate of Pletro Spina, soinetlmes known as 
Peter Splno, deceased. Probate proceedings ofifered In évidence were ob- 
Jected to on the ground that they were In the name of Peter Splno, de- 
ceased. It was stated in those proceedings tliat deceased was sometlmes 
known as Pietro SpIna. Beld, that as the name "Peter" Is the Engllsh 
équivalent for the Italian "Pietro," and as the substitution of an "o" for 
an "a" in spelling the name did net substantlally change the sound, the 
probate proceedings were admissible In évidence. 

[Sià. Note:^-ror other cases, see Naœes, Cent Dig. J 18 ; Dea Dlg. «=» 
16(2).] 

S. Appeal and Ebror «=>209(2) — ^Time to Aixeoe Ebbob. 

In an action for wrongful death, it cannot be urged on appeal for th« 
flrst tjiaie that there was no proof of heirship of those parties for whose 
béneflt the action was brought 

[Ëd. Note. — For other cases, see Appeal and Error, Cent Dlg. {} 1291, 
1293, 1296; Dec. Dig. «=»209(2).] 

S. APPEÂt AND Bbbob i®=»209(2)-^ Action ron Wbongfitl Death — Peooï- op 

HEIBSHrP. 

Jn an action for wrongful deatli, brought for the beneflt of the wldpw 
and mlnor chlld of deceased, where the wldow testlfied to her relationship 
and the existence of the cbild and probate proceedings on thë estate of 
the deceased, establishlng the heirship of the wldow and chlld, were aiso 
iQtro<luc0d, there was suffîcient proof of heirsMp; there belng no objec- 
tion below. 

[Ed., Note. — For other cases, see Appeal and Error, Cent Dig. î§ 1291, 
12&3, 1296; Dec. Dig. <©=>209(2).] 
4. Mabteb and Sebtant <g=>279(5) — ^Injubus to Sebvant— Action»— Evi- 
dence. 

In aii acti<m for the death of the driver of a grain harvester, who was 
thrown from his aeat and killed when his mules were frightened upon the 
running away of a horse drlven by another employé, évidence held to 
warrant a flndlng that such other employé, who was representing the mas- 
ter, was négligent 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. | 978 ; 
Dec. Dig. «8=»279(6).] 

«s»For otitr eùM ••• uin* topic A KBT-NUUBER lu «11 Kajr-Nombwed DicwU * lodtxw 
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5. Masteb and Servant (g=>lS5(26) — Injubies to Sebvant— Liabilitt of Mas- 

TEB. 

Where a master directed his servant to take a horse and drive to a grain 
harvester to ascertain how mucli sacked grain was on hand, the master 
is liable for tlie négligence of tliat servant, as he represents tlie master. 

[Ed. Note. — For otlier cases, see Master and Servant, Cent. Dig. § 417; 
Dec. Dig. ®==>185(20).] 

6. Masteb and Sebvant iS=3272 — Actions— Evidence— Admissibilitï. 

In sucli case, évidence tliat tiie driver of the liorse had been previously 
wamed of the danger of scaring the mules drawing the harvester, but 
that he disregarded such warning, Is admissible, for the master Is liable 
for his négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 933- 
935 ; Dec. Dig. <S=272.] 

7. Appeal and Ebrob <g=272(2) — Exceptions— Time for Taking. 

To be consldered, exceptions to instructions must be taken prior to the 
retirement of the jury for the considération of the case and the return of 
the verdict. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1611; 
Dec. Dig. <S=»272(2) ; Trial, Cent. Dig. § 680.] 

In Error to the District Court of the United States for the Northern 
Division of the Southern District of Cahfornia; Oscar A. Trippet, 
Judge. 

Action by Saverio di Giovanni PetrocelH, as administrator of the 
estate of Pietro Spina, sometimes known as Peter Spino, deceased, 
against Miller & L,ux, Incorporated. There was a judgment for 
plaintiff, and défendant brings error. Afïîrmed. 

Edward F. Treadwell, of San Francisco, Cal., for plaintifif in error. 
J. J. Dunne and M. H. Farrar, both of San Francisco, Cal., for de- 
fendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. This action was brought to recover damages 
growing out of the death of one Pietro Spina, sometimes known as 
Peter Spino, who was at the time in question employed by the plain- 
tif! in error (défendant in the trial court) engaged in driving a team 
of 32 mules hitched to a large grain harvester on the Midway ranch 
of the plaintifif in error, in Merced county, Cal., on which harvester 
were also employed at the time four other men, named, respectively, 
Knight, Trainor, Albano, and Salapi, the latter working the header 
with a wheel, Trainor being the sack sewer, and Knight foreman in 
charge of the harvester. At the same time there was also in the em- 
ploy of the plaintiff in error a boy between 16 and 17 years of âge by 
the name of Twining, who was furnished by his employer with a 
horse and two-wheel cart, whose duties were, among other things, to 
drive from time to time to the harvester and get from the sack sewer 
the number of sacks of grain. The boy had been so employed for 
more than a month when, on the occasion in question, he was given 
by the plaintiff in error a new horse to drive, which he drove to the 
harvester, approaching from the rear, and was getting from Trainor 
a report of the number of sacks of grain when the horse became 

^=sFor other cases see same topic & KEY-NUMBSiR in ail Key-Numbered Dlgests & Indexes 
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frightened and ran, passing along the side of the team of mules, 
which thereupon became frightened and also proceeded to run away, 
thereby throwing the driver, Spino, from his seat, resulting in the 
harve^ter passing over and killing him. 

The ground of the action is the alleged négligence of the plaintifï 
in errer in furnishing the boy with a horse alleged in the amended 
complaint to hâve been "a restive, fractions, vicious, frisky animal, 
not easily controlled, liable to run away, and a dangerous animal with 
which to approach said harvester team," and the alleged négligence of 
the boy in the handling of the horse that he was driving. 

The action was originally brought in one of the courts of California 
by one Nordgren, as administrator of the estate of Peter Spino, de- 
ceased, the complaint alleging that his heirs were Jovetta Spino and 
Sunda Spino, to which complaint a demurrer was filed on the ground 
that it did not state facts sufficient to constitute a cause of action and 
because it was uncertain in certain specified particulars. Thereafter a 
proceeding was commenced in the same state court in the matter of 
the estate of Pietro Spina, deceased, sometimes known as Peter Spi- 
no, by the alleged wife of the deceased, in which pétition it was al- 
leged that the heirs at law of the said deceased are his surviving wife, 
Giuditta di Giovanni Petrocelli Spina, a sister of the petitioner, and 
a daughter, Assunta Spina, both of whom resided in Italy, and that 
the said widow had, in writing, requested the appointment of the pe- 
titioner as administrator of the estate. That proceeding resulted in an 
order of the probate court, revoking the letters formerly issued to 
Nordgren, and the appointment of the said Saverio di Giovanni Petro- 
celli administrator of the estate, the court having found that he was 
the brother of the surviving wife, Giuditta di Giovanni Petrocelli 
Spina. Thereafter the action was, on motion of the défendant there- 
to and on the ground of diverse citizenship, removed from the state 
court to the court below, in which court this stipulation was entered 
into by and between the respective parties : 

"In the above-entitled action it is hereby stipiilated and agreed that the 
demurrer heretofore interposed bj' the above-nauied défendant to the complaint 
in said action may be sustained, and that ^îaverio di Giovanni Petrocelli, ad- 
ministrator of the estate of Pietro Spina, sometimes known as Peter .Spino, 
deceased, heretofore snbstituted as the party plaintlfC in the above-entitled 
action in the place and stead of 'G. E. Kordgren,' as administrator of 'the es- 
tate of Peter Spino, deceased,' and now ];liiintifl: in said action, may hâve 
twenty (20) days from and after notice of the ontry of the order of said court 
sustaining said demurrer pursuant to this stipulation within which to pré- 
pare, serve, and file au amended complaint in the above-entitled action. 
"Dated April CO, 1013. Edward P. Treadweli, 

"Attorney for Said Défendant. 
"J. J. Duune, 
"!\Iercer H. Farrar, 
"Attorneyg for Saverio di Giovanni Petrocelli, Administrator of the Estate 
of Pietro Spina, Sometimes Known as Peter Spino, Deceased, Plaintiff 
in Above-Entitled Action." 

[1] In pursuance of that stipulation the amended complaint upon 
which the case was tried in the court below was filed. When the 
probate proceedings that bave been menti oned were offered in évi- 
dence they were objected to on the ground that they were "in the name 
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of the estate of Peter Spino, deceased, whereas the name of the décè- 
dent in this case is Pietro Spina." Not only is it stated in those pro- 
ceedings that the deceased was sometimes known by the one name 
and sometimes by the other, but the testimony of several of the wit- 
nesses on the trial in the court below is to the same effect. Pietro in 
Italian is Peter in English, so that the sole différence is in the last 
letter of the surname, Spino or Spina. Even in criminal cases it was 
adjudged wholly immaterial whether a man was indicted as Foust or 
Faust, the Suprême Court saying: 

"A name need not be correctly spelled in an indlctment, if substantlally 
tlie same sound is preserved." Faust v. United States, 16.S U. S. 452, 16 Sup. 
et. 1112, 41 L. Ed. 224. 

We think the objection made in respect to the name of the deceased 
in the présent case utterly without merit. 

[2,3] Nor are we able to sustain the contention of the plaintiff in 
error in regard to lack of proof of the heirship of the widow and child 
in behalf of whom the action was brought. In the first place, so far as 
appears, the contention is made in this court for the first time. Not 
only does it appear that the probate court of the state of California, in 
determining the matter of the appointment of an administrator of the 
estate of the deceased, found that this widow and child were his heirs, 
but in the record of the trial below is this testimony of "Mrs. Giuditta 
Petrocelli": 

"My name is Giuditta Petrocelli. I knew Peter Spino (or Pietro Spina) in 
his lifetime; I was his wife. AVe were married in Moliterno, Italy, 1.3 years 
ago. He was 36 years old at the time of his death. I was 31 years old at the 
time he diod. My husbnnd supported me duriiig his lifetime ; that is ail, he 
had nothiug else. Just ail I got was just whatever my hu.^îband used to send 
me. He sent me about $2.ô0 a year. He left Italy to corne to the United 
States 7 years ago. I left Italy on the 25th of December, to come to the United 
States. I arri^-ed in New ïoriv on the 12th of January, and got to California 
on the ist of Jlay. During the 7 years that my husband was liere in the 
United States up to the time of his death, he sent me S250 a year on the aver- 
age ail the time. I hâve one child, Assunta Spina, 10 years old on the 15th of 
next August." 

If any more proof on the question of heirship was required, the 
trial court would, no doubt, upon suitable and timely objection there 
made, hâve afïorded the plaintiff an opportunity to supply it. 

[4-7] The record contains no évidence tending to show any con- 
tributory négligence on the part of the deceased, which was alleged by 
the plaintiff in error; the real issue on the merits being whether there 
was suffîcient évidence of négligence on its part to sustain the verdict 
that was rendered against it by the jury. We think there was. Many 
cases are cited to show that négligence cannot be presumed from the 
mère fact that the horse ran away and was the cause of the death of 
the deceased ; which is readily conceded. But such is by no means 
this case. Hère there was évidence given tending to show that mule 
teams are easily frightened, and that only three days before this ac- 
cident the boy came out to the harvester for a count of the sacks, 
driving another horse, when the foreman from his position on top of 
the machine, saw the horse going around the team, "when," said the 
230 F.— 04 
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vvitness, "the mules started to run, and I grabbed the brake and stop- 
ped them." The witness added that he then said to the boy: 

"You take care of that horse or stay out of the fleld ; that he might cause 
a runaway, and kill soinebody, or sonie of the Jiiules tear up the machine." 

On the day of the accident, which was three days later, when the 
boy came to get the count of the sacks, he was driving for the first 
time another horse, and the witness Salapi gave in his testimony this 
account of his crossing that portion of the field from which the grain 
had been eut, and which was checked for irrigation : 

"We began worklng at 6 o'clock ; Spina was killed at 9. Between 6 and 9 
the harvester passed over Irrigating checks. In passing over those checks 
there was no runaway by the mule team. Shortly before Splna was killed 
I saw a boy In a cart corne near the harvester. The boy was in a cart. It 
was a small cart. It had no brakes. It had two wheels. When I flrst saw 
the boy on that occasion In that cart he was about a quarter of a mile away 
back of the harvester. He was running, zigzagglng before he gets there. 
When he got fairly close up to the harvester he turned his cart about twice 
around. He then got near the harvester. When he got near the harvester he 
was about five or six steps away. At that time when the boy was there 
alongside the harvester and five or six steps from it his horse was going slow- 
ly. ïhe horse was walking. • » • The mules were walking also; both 
the mules and the horse and cart were walking straight in the same direction. 
At that time while those things were so, I saw Mr. Trainor ; he jumps off the 
harvester. He moves about two steps near the cart. I see the boy in the cart 
at that time. He was looking to Eilly Trainor. I saw that he was talking. 
I could not hear the words that they said, because the harvester was making 
a noise. The Unes from the boy's horse were lying on top, loose, on top of 
the slngletrees. He had the ends of the Unes, the extrême ends, the tips, in 
his left hand. He was making motions to Billy Trainor wlth his right hand. 
His left hand that held the tips of the Unes was laying on his left knee at the 
time he was making thèse motions to Trainor. While that was so, the horse 
ran at once directly to the team. When the horse reached the mules and got 
alongside of the mules, the mules ran away, right straight ahcad. The horse 
runs alongside the team about seventy feet and then turns to the left. The 
mule team ran on the right sîde as far as the ditch. They were stopped there. 
When the boy's horse started to run I saw him get hold of the Une with both 
hands and try to hold the horse." 

What frightened and started the horse to run does not clearly ap- 
pear, although the boy in his testimony states that in crossing one of 
the checks the harvester swayed, which might hâve frightened it. 

Knight, the foreman of the harvester, testified, among other things, 
that on the day of the accident he saw the boy approaching the har- 
vester. "When I fîrst saw him," said the witness, "he was probably 
a quarter of a mile away, coming from the south. The harvester was 
going west. The boy Twining was approaching the harvester from 
the south on that occasion, between a gallop and a run. As he came 
up from the south and came on toward the harvester, he was twist- 
ing around some, and when he got up doser to the harvester he whirl- 
ed around a couple of times, and then drove up in front of the ma- 
chine where the sack sewer was. This was a différent horse from the 
one he was driving on June 27th." Being asked as to the character 
of the horse, the witness answered : 

"Well, in my opinion it was a hlgh-llfed, small horse. One that needs at- 
tention. In my opinion it was a spirited animal. The reasons I hâve in 
mlnd for this opinion are the way the horse ran through the field and run 
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around the machine after he got him up there. He vvas running through the 
field, and I seen liim ruiming over the checks, and I could tell he was coming 
pretty fast. lie did not pursue a straight Une. He was turning, coming 
around, kind of twisting zigzag. The cart was a médium cart without any 
brakes. Had two wheels, and no dashboard. There was no one else in the 
cart except Twlning. When I saw him approaching in the way I hâve de- 
scribed through the field approaching the harvester, I went down to the 
brake on the harvester. The mule team was ail right, and was going a slow 
walk. At the tinie Twining's horse and cart got alongside the harvester, 
when the harvester vvas going west, and the horse walking, Twining's horse 
was walking. When the nulle team was walking and Twining's horse was 
walking the distance between the harvester and the cart was probably 20 
feet. When he got alongside the harvester in the jiosition and under the 
circumstances I hâve described, I thought everything was ail right, and I saw 
a check, and I went down to the brake. When I got down to the brake at 
that time, I could not see Twining or Trainor ; niy view was obstructed by 
the cleaner. * * * A check is a sliglit élévation in the ground to hold the 
water. Probably 2 feet high, a foot and a half , some higlier and some lower, 
depending on the formation of the ground. They slope up and down, a 
gentle slope. When the harvester was nearing this check, and I was at the 
brake the mules started to run. At that time when the mules started to run 
I saw Twining. He was running right alongside the mules; his horse was 
going pretty fast. So far as my observation of the facts occurring there on 
that occasion permits, the harvester did not start Twining's horse to run, nor 
did the mules themselves, so far as my observation went, start Twining's 
horse to run. I did not see any niember of the harvester do any act to start 
Twining's horse or the mules. After I lost sight of Twining and went be- 
hind the cleaner the next time I saw him the horse was alongside the mules 
and going pretty fast, 14 or 16 feet away from the mule team, running west. 
The mules were running west also and run probably 100 yards. They then 
turned to the rlglit, turned right short, and run down through the grain 
lield, probably a couple of hundred yards, and run into a ditch of water and 
turned to the left. I jumped off and run ahead of them and stopped them." 

There was further testimony, tendir:g to show that the horse was a 
high-spirited one; and while, as is usual in such cases, the évidence 
upon the question of the defendant's alleged neghgence is more or less 
conflicting, we are of the opinion that if the testimony referred to was 
true (which, of course, was a matter for the jury to détermine), it 
might well hâve drawn the conclusion that such a horse, which had 
just been driven across a checked field, in a zigzag course, at a gait 
ranging from a gallop to a run and turned around more than once, 
must hâve been in a somewhat excited condition, and that it was nég- 
ligence for its driver to allow the lines to lay loose on top of the single- 
trees, holding only the tip ends in his left hand, while giving his at- 
tention to the sack sewer. If the driver was so négligent, it cannot 
be doubted, we think, that his employer, who furnished him with 
the instrumentalities and directed him to do the work in which he 
was engaged, must be held responsible. This rests upon the principle 
that thé employé was the agent of the employer in doing the work he 
was sent to do, and, being such agent at the time of the accident, upon 
precisely the same ground he was the agent of the défendant when he 
received the warning from the foreman of the harvester three days 
before. We, therefore, think there is no merit in the contention that 
the court below erred in admitting in évidence the testimony in re- 
spect to such warning, and still less in the contentions of the plaintiff 
in error in respect to the other rulings on the trial, save only those re- 
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garding the instructions to the jury, given and refused, as to whîch the 
plaintiiï in error is concluded by its failure to take any exceptions 
thereto prior to the retirement of the jury for the considération of 
the case and the return of its verdict. It is too late now to question the 
well-established rule in this circuit that such exceptions must be taken 
prior to such time, which rule is in accordance with and founded upon 
the décision of the Suprême Court. See Phelps v. Mayer, 15 How. 161, 
14 L. Ed. 643; Western Union Tel. Co. v. Baker, 85 Fed. 690, 29 
C. C. A. 392; Star Co. v. Madden, 188 Fed. 910, 110 C. C. A. 652 
Mountain Copper Co. v. Van Buren, 133 Fed. 1, 66 C. C. A. 151 
Arizona & N. M. Ry. Co. v. Clark, 207 Fed. 817, 125 C. C. A. 305 
Copper River & N. W. Ry. Co. v. Heney, 211 Fed. 459, 128 C. C. A. 
131 ; Beatson Copper Co. v. Pedrin, 217 Fed. 43, 133 C. C. A. 29, and 
Alverson v. Oregon- Washington Railroad & Navigation Co., 236 Fed. 

331, C. C. A. —, a corporation, decided by this court September 5, 

1916. 
The judgment is afifirmed. 



EGGERS, SherifC, et al. v. KRUEGER. 

(Circuit Court of Appeals, Ninth Circuit. October 9, 1916.) 

No. 2681. 

1. CoL'RTS <S='262(2) — RiGiiT TO Equitable Relief Aqainst Judgment— Ex- 

istence OF Statutohy Remedy. 

In vlew of Code Civ. Proc. Cal. § 473, which provides that a court, upon 
such teruis as niay be just, uiay, on motion vvithiu six months, relieve a 
party from a Judgment taken agaiust him thi-ough his mistake, inadver- 
tence, or excusable neglect, a fédéral court of equity will not enjoin en- 
forcement of a judgment of a state court in an action at law, where it 
appears that co:nplainant knew of the judgment within one month, and 
no reason is shown why he did not avail himself of the statutory remedy. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 797, 798; Dec. 
Dig. <g=>262(2).3 

2. CoDKîs <S=>262(4) — Fédéral Courts— In junction Against Judgment of 

State Court. 

In an action of ejectment in a state court, after an examination and a 
findlng of incompetency, a guardlan ad litem was appointed for the de- 
fendant, as authorized by Code Civ. Proc. Cal. § 372. Afterwards a judg- 
ment was cntered agaiust the défendant, pursuant to a compromise agree- 
ment niade by the guardian ad litem, as also authorized by said section, 
which was submitted to, and approved by, the court. Held that, in the ab- 
sence of allégation and proof of fraud, or that the court was misled, a 
fédéral court of equity would not eiitertain a suit to enjoia enforcement 
of the judgment. 

[Ed. Note.— For other cases, see Coiirts, Cent. Dig. §§ 797, 798; Dec. 
Dig. <S=»262(4).] 

3. Executors and Administratobs ®=>430 — Parties Défendant— IIeir in 

Possession. 

Where real estate of a décèdent was occupied by her son, who was her 
administrator, and also her sole helr, and as such heir entitled to posses- 

©=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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slon, an action of ejectment was properly brought agalnst hlm In hts In- 
divldual capaclty. 

[Ed. Note. — For other cases, see Executors and Admlnistrators, Cent. 
Dlg. §§ 1683-1688 ; Dec. Dig. <S=>430.] 

Appeal from the District Court of the United States for the Second 
Division of the Northern District of California; M. T. Dooling, Judge, 

Suit in equity by August Ferdinand Krueger (otherwise Kruger) ad- 
ministrator of the estate of Anna Maria Krueger, deceased, against 
Frederick Eggers, as Sheriff of the City and County of San Francisco, 
and others. From an order granting a preliminary injunction, défend- 
ants appeal. Reversed. 

August Ferdinand Krueger, as administrator of the estate of Anna Maria 
Krueger, deceased. brought suit in equity against Eggers, slieriff of the clty 
and county of San Francisco, Sopliie Suter as executrix of the wlU of Daniel 
Suter, deceased, Sorhie Suter, Otto tum Sudea, Edward C. Harrison, and 
Maurice Fj. Harrison to enjoin the enforcement of a judgment In the state 
court in California for the recovery of ceitain real estate in San Francisco. 
The appeal now before us is by the defendant's Eggers and others from an 
Interlocutory order granting an injunction. The case concorns the légal effect 
and validity of certain judgments and proceedings as hereinafter briefly 
referred to. 

Anna Maria Krueger, the mother of A. F. Krueger, appellee hère, died in- 
testate in California in May, 1902, leaving certain realty in San Francisco 
upon which there were two mortgages — one to the Hibernia Savings & Loan 
Society, of San Francisco, and the other to Daniel Suter, a lawyer, the banlc 
being the holder of a first mortgage. After the death of Mrs. Krueger, Farn- 
ham, publie adminlstratoi', was appolnted administrator of her estate. In 
November, 1902, the Hibernia Society, mortgagee, brought action of foreelosure 
In the State court against Fariiham, then administrator of the estate of Mrs. 
Krueger, and Daniel Suter. In this foreelosure proceeding Farnham did not 
appear. Decree of foi'cclosure was rendered, and thereafter, at foreelosure 
sale, on July 8, 1903, Daniel Suter, second mortgage holder, bought in the 
realty, paid the bank's claim, and received a commlssioner's certiflcate of 
sale. In the bill herein It Is alleged that there was no service of summons on 
Farnham in the action of foreelosure, and that no answer, appearance, or de- 
murrer was ever filed In said action by the administrator or any one In hls 
behalf, that Suter filed an answer praylng foreelosure, that no deed was made 
by the commlssioner to Suter conveylng title to the property to Suter, and that 
Suter was not an innocent purchaser without notice. 

The bill further allèges that in Aprll, 1904, plaintif! first knew that Farnham 
had been appolnted administrator of the estate of his mother, that the 
bank had foreclosed its mortgage, and that Suter bought in the property; 
and he avers that he had no notice and had no day In court, although he was 
Uvlng in San Francisco, and that when he learned of the condition of the 
estate of bis mother he had himself appolnted In place of Farnham ; that he 
then mored in the state court that the decree of foreelosure be set aside, 
because the court had no jurisdlctlon, and because the judgment was a fraud 
on the estate; that after due proceedings the state superlor court set aside 
the Judgment of foreelosure and ail proceedings had thereon; that upon the 
motion to aet aside Suter appeared, but that the bank did not ; that from the 
order of the court setting aside the Judgment of foreelosure of the mortgage 
of the said bank, under whlch sale was made to Suter, no appeal or motion for 
new trial was made. 

In 1913 Suter dled. Défendant Sophie Suter, hls wife, was appolnted 
executrix, and it Is alleged that in August, 1913, she brought action of eject- 
ment In the superlor court of the state against Krueger individually ; that 
Krueger answered; that a trial was had in March, 1914, Messrs. B. 0. and 
M. E. Harrison, who were named as défendants herein, appearing as counsel 
for Sophie Suter, executrix ; that Krueger appeared in persou, being without 
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money to employ légal ald ; that at the suggestion of E. C. and M. E. Harrl- 
son and O. tum Suden, défendants, tum Suden was appointed guardian ad 
litem of plaintifC; that, after trial, judgment was rendered for Krueger, the 
défendant in that action. It is alleged that thereafter, without Consulting 
Krueger, tum Suden consented to a new trial of the action, and that tum 
Suden permitted the judgment to be set aside and walved ail rights of appeal. 
and that as a resuit the court set aside the judgment in favor of Krueger, and 
a judgment was entered in favor of Mrs. Suter on July 11, 1914 ; that after- 
ward tum Suden infonned plaintlfl that he had received from Sophie Suter, 
executrix, $1,500 to be paid to plaintiff for his interest in said property, out of 
which was to be deducted $250 by tumi Suden as a fee for légal services 
rendered. 

It Is alleged that in the flling of the action in ejectment agalnst thls plain- 
tifC by Sophie Suter, executrix, and the making and entering of the second 
judgment, the défendants tum Suden, B. C. and M. E. Harrison, and Sophie 
Suter knew, and were charged with knowledge, of ail the facts and condi- 
tions of the tltle and proceedlngs relating to the realty, and well knew that 
Daniel Suter had no rights therein ; that défendants threaten to enforce the 
judgment In ejectment: that the value of the property is $18,000; that 
plaintiff bas offered to pay Sophie Suter, executrix, ail money due to her 
deceased husband, the money to be obtained by a sale of the property ; and 
that plaintiff has paid the taxes on the property since the foreclosure judg- 
ment. 

At the hearing upon the application for injunction it appeared by affldavit 
that upon the trial of the ejectment suit in the state court in December, 1913, 
Sophie Suter introduced two deeds from A. F. Krueger to his mother and a 
commissioner's deed from the commissioner appointed in the foreclosure suit 
to Daniel Suter, appellant Suter's testator; that upon the trial of that action 
August Krueger was called as a wltness, but that his guardian ad litem ob- 
jected because of incompetency of his ward, whereupon the court examined 
the wltness and decided that he was incompétent and refused to permit him 
to testify. Défendant in that suit (Krueger) then called the attomey who had 
looked after Krueger's interest in the foreclosure suit, and he testifled that 
after decree of foreclosure had been rendered in the foreclosure suit Krueger 
consulted him about appealing ; that thls was about flve or six weeks bef ore 
expiration of the tlme to take an appeal explred ; that on May 20, 1904, he 
obtained an order making Krueger administrator of the estate of his mother, 
and had him substituted for Farnham as a défendant In the foreclosure pro- 
ceedings. Thls wltness also said that when he examined the foreclosure 
papers he found that, although the register disclosed that an affldavit of 
service of summons upon Farnham had been made, no such affldavit and no 
answer were on file ; that he then moved the superior court to set aside the 
decree, because it recited that Farnham appeared and flled an answer, when 
in truth he had not. The state court denied thls motion, and on application 
of Daniel Suter an order was made allowing Farnham to file an answer nune 
pro tune. Soon afterward the attomey for Krueger appealed from the order 
of the superior court, but before blU of exceptions was signed the court recon- 
sidered its former action, and on September 5, 1905, granted a motion of 
Krueger's counsel to set aside the decree of foreclosure. The wltness, Warner 
Temple, Esq., further deposed that when he looked into the foreclosure pro- 
ceedings he ascertained that Daniel Suter had bought the realty involved at 
foreclosure from the commissioner. Upon that same trial George A. Clough, 
Esq., testifled that he was one of the attorneys for the Hibemia Bank in the 
original foreclosure proceedlngs; that Messrs. McGowan and Westlake were 
attorneys for Farnham, as administrator of the estate of Anna Maria Krueger, 
deceased; that they had served an answer upon attorneys for plaintiff, 
and appeared as attorneys for the administrator; and that until later he 
dld not know that the answer which had been served had not been filed. 

When the ejectment suit came to trial In 1913, and judgment was render- 
ed In March, 1914, for Krueger, défendant therein, and in due course blU of 
exceptions was presented, it turned out that there was an appeal pendlng 
from the decree In foreclosure, or from an order refusing to vacate the judg- 
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ment of foreclosure — the record -jpon tliis point is In conflict — and that as a 
conséquence, in tlie opinion of tlie guardian, tlie order of the superior court 
setting aside tliat decree and ordering judgment for défendant was worth- 
less. in tliat the court, when it niade the order, was without jurlsdiction. 
Parkside Realty Co. v. Mac-Donald, 167 Cal, 342, 1^9 Pac. 805. 

The situation then led to attempts at compromise. The guardian ad litem, 
by hls affldavlt orlginally flled in this matter in the superior court, explains 
that after full investigation and considération of the rights and obligations 
of hls client and of his mental condition, It would be better for the défendant 
to accept a reasonable sum in full settlement and liquidation if the guardian. 
on behalf of défendant, would consent to a new trial and judgment In favor of 
plaintiff and waive appeal, subject to the approval of the court. The guardian 
saj's that he regarded the litigatlon as doubtful in Its outcome, and flndiug 
tliat the order of the superior court pui-porting to vacate the judgment of fore- 
closure was made after the appeal from the judgment of foreclosure had been 
perfected, as guardian he thought it better to obtain a compromise and 
settlement, and that, after being offered $1,500 and trying to obtain from 
Krueger considération of the advantage of such offer, he submitted the matter 
to the court with "full explanatlon of the circumstances." Among the cir- 
cumstances which the guardian sets forth Is the fact that he made a computa- 
tion of the amount of the debt resting upon the property and to which in 
equity the plaintiff in that suit would be entitled, and also of the value of the 
property, the caleulation showing that the total amount of indebtedness was 
more than $13,500. The guardian says he inquired into the market value of 
the property, and finding that it did not exceed $16,000, and that under forced 
sale $14,000 to $15,000 would be a large priée, he advised the compromise, and 
the court made the necessary order to permit the same to be carrled out; 
that the money was paid over to the guardian, and lias been by hlm held ever 
.since, to be paid over to Krueger pursuant to the order of the superior court 
of the State, but that Krueger has failed to take the money. 

It further appears from the record that on August 5, 1914, Krueger, the 
ejectment défendant and the plaintiff in this suit, appeared in the ejectment 
suit personally and through Arthur Crâne, Esq., as an attorney, and moved to 
jset aside ail the rulings against him, ineluding tlie order adjudging hlm in- 
compétent, the appointing of the guardian ad litem, the order granting the 
new trial, judgment for plaintiff, order sustaining the compromise and 
allowing .$250 as a compensation to the guardian. The grounds of thèse mo- 
tions were tliat Krueger was compétent and that the guardian ad litem did 
liot hâve authorlty to compromise or waive rights of Krueger, and that the 
court was not advised of the value of the land and other facts regarding the 
compromise. Krueger, in his aftldavlt accompanying this motion, says that 
Otto tum Suden did not tell him that Jie expected a fee ; that he thought the 
guardianship ad litem was at an end when the judgment in his favor was 
made on March 14, 1914 ; that he did not examine the records after March 14, 
1914, until after July 22, 1914, and did not know until after July 22, 1914, 
that the guardian had purported to agrée to the correetness of the blll of 
exceptions proposed, or that a motion for a new trial was pending or that 
the same was granted by the court, or that the guardian had been authorlzed 
to effect the compromise already referred to ; that no conférence was had by 
the guardian with hlm concerning the value of tlie land, which Krueger says 
is now more than $20,000, and that the liens and incumbrances upon it do 
not exceed $8,000, and that the value of his interest is $12,000. 

H. L. Moise also flled an aftidavit, in which he says that he has known 
Krueger for a good uiany years and that he is in a position r«quiring good 
common sensé and abillty, and that he has never exhiblted any symptoms 
of insanity. 

Against the motion were affidavits of Otto tum Suden and E. 0. Harrison. 
Upon hearing of this motion on August 17, 1914, the. superior court of the 
State denied the motion. 

Upon motion the District Court dismissed the pre.sent blll as to the défend- 
ants Edward C. and Maurice E. Harrison, and granted injunction pendente 
lite as against the other défendants, who hâve appealed to this court. 
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Edward C. Harrison, Maurice E. Harrison, and Peter tum Suden, 
ail of San Francisco, Cal., for appellants. 

Warner Temple, of San Francisco, Cal. (M. H. Farrar, of San Fran- 
cisco, Cal., of counsel), for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). [1] We 
believe that under the circumstances set forth in the above statement 
the bill is without equity, in that it shows that there was a plain, speedy, 
and adéquate remedy at law in the courts of the state in which the 
judgment entered July 11, 1914, was rendered. If we assume for the 
présent purposes of the case that the judgment in ejectment entered 
against Krueger was obtained by the fraud of plaintiff's guardian ad 
litem and the adverse party, it still appears that the plaintiff herein had 
ample remedy, availed of by motion to set aside the judgment in the 
court where it was given. Section 473 of the Code of Civil Procédure 
of California provides that the court, upon such terms as may be just, 
may relieve a party or his légal représentative from a judgment, order, 
or other proceeding taken against him through his mistake, inadvert- 
ence, surprise, or excusable neglect, provided application therefor be 
made within a reasonable time, but in no case exceeding six months 
after such judgment, order, or proceeding bas been taken. It is plain 
from the record that this plaintiff knew of the judgment in favor of 
Sophie Suter against himself individually less than four weeks after 
rendition of the judgment, and inasmuch as he fails to show satisfac- 
tory reason for not availing himself of an appeal under the procédure 
of the State codes, his case is fairly within the rule established by the 
Suprême Court of the state of California in the case of Eldred v. 
White, 102 Cal. 600, 36 Pac. 944, and Heller v. Dyerville Mfg. Co., 116 
Cal. 127, 47 Pac. 1016. 

In Eldred v. White, supra, the action was to set aside a judgment on 
the ground of fraud, but it was not instituted until 13 months after the 
date of the judgment in the foreclosure suit, and no reason was shown 
wliy it was not commenced sooner. The court held that no sufficient 
facts were stated to constitute a cause of action. In Heller v. Dyer- 
ville Mfg. Co., supra, the question arose upon a prayer to modify a 
judgment on the ground of fraud. The Suprême Court of the state 
held that there was no occasion to resort to equity, because the party 
seeking the modification was sufficiently advised of the proceedings 
within the six months from the entry of the decree, within which time, 
under section 473 of the Code of Civil Procédure of California, he 
could hâve moved for modification. 

In Nougué V. Clapp, 101 U. S. 551, 25 L. Ed. 1026, application was 
made to set aside a decree of a state court and a sale on the ground that 
the decree was obtained and the sale conducted pursuant to a conspir- 
acy to which the person obtaining the decree and who became the pur- 
chaser at the sale was a party; but the Suprême Court held that, in- 
asmuch as the law of the state of Louisiana allowed a motion and pro- 
cédure in its courts to set aside the decree, there being no showing in 
the bill that the plaintiff had pursued such remedy, the fédéral court 
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would not interfère. Justice Miller stated that, if the lower court of 
the State refused remedy, there was an appeal to the Suprême Court, 
and, moreover, that under the laws of Louisiana a remedy by a spécial 
proceeding was available, and that it was not for the fédéral courts 
to reverse a decree, and set aside an order of sale made by a state court, 
in a case where jurisdiction of the state court was undoubted. "It 
would," he continued, "be an invasion of the powers belonging to that 
court, and such a doctrine would, upon the simple allégation of fraud 
practiced in the court, enable a party to retry in a fédéral court any 
case decided against him in a state court." 

In Marshallv. Holmes, 141 U. S. 589, 12 Sup. Ct. 62, 35 L. Ed. 870, 
which was a bill to set aside a judgment as fraudulent, plalntiff alleged 
that he did not know of the fraudulent judgment until it was too late to 
make motions necessary to obtain relief under the state practice. The 
Suprême Court distinguished the case from Nougué v. Clapp, supra, 
and held that the facts took it out of the rule that relief will not be 
granted in equity, even where the party bas an ec]uitable défense if he 
could, by the exercise of diligence, hâve availed himself of that dé- 
fense in the action at law to which he was a party. 

In Bower v. Stein, 177 Fed. 673, 101 C. C. A. 299, suit was brought 
to set aside a judgment in foreclosure rendered in the state court where 
summons had been published ; the daim being that the judgment was 
obtained by fraud. Judge Gilbert, spcaking for this court, said : 

"Auother Ki'oinul on wbkh it should be helrt that there is no equity in the 
bill is the a])pell;int fiiiletl to avail liersolf of the remedy afforded her by the 
statute of Oi-esoii, which provides that tbe défendant against whom a .Indû- 
ment is taken on service liy ijublicatiou may upon t;ood cause shown, and 
upon such ternis as may be proper. be allowed to défend withln one year after 
judgment. TTnder that statnte, it lias been held that an allégation that the 
plalntiff in the action did ]iot try to fiiid the defendaut's r.ddress may l)e cou- 
sidered upon a motion to open the decree. Smith v. Smith. ;i Or. .'563. Ac- 
eording to the allégations of the bill. the apiiellant had notice of the foreclo- 
sure suit in ample time to hâve availed herself of t\m remedy so afforded by 
the state statute. A party who thus neglects to avail himself of the remédies 
afl'orded in the state court is precluded from resovting to a fédéral court to 
obtain relief against the decree. Nougné v. Clapp, 101 U. S. 5.51, 25 L. Ed. 
1026; Graham v. Boston, H. & E. R. Co. (C. C.) 14 Fed. 753, affirmed in 118 
U. S. 102, 6 Sup. Ct. 1009, .30 L. Ed. lOlî." 

The doctrine of this last-cited case is pertinent, because in California, 
under section 473 of the Code of Civil Procédure, motion to set aside 
a judgment rendered on service by ijublication is put upon the same 
footing as a motion to set aside a judgment for fraud or inadvertence 
under the California Code. The gênerai rule was announced also in 
Strand et al. v. Griffith, 144 Fed. 828, 75 C. C. A. 558. 

In the more récent case of Simon v. Southern Railway, 236 U. S. 
115, 35 Sup. Ct. 255, 59 h. Ed. 492, the Suprême Court, while holding 
that a plaintifï with a valid state judgment can be enjoined by the 
United States court from its inéquitable use and that the fédéral court 
may enjoiri a party from using that which purports to be a judginent, 
but which is in f act an absolute nullity, nevertheless recognized the rule 
that where a state court had jurisdiction of the person and subject- 
matter, the judgment rendered in the suit would be binding on the par- 
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ties until reversed, and there would, therefore, usually be no equity in 
a bill in the fédéral court seeking injunction against the enforcement 
of the judgment in the state court thus binding between the parties. 

[2] If, however, we look into the substance of the case, and test 
the bill by its averments of fraud, our conclusion would still hâve 
to be against this appellee. Stripped of immaterial matters, it appears 
that on August 5, 1913, Sophie Suter, as executrix, sued the appel- 
lee in the superior court of the state of California. A guardian ad 
litem was appointed by the court to act for the appellee Krueger, and 
Krueger also appeared in person. After trial the court gave judgment 
for Krueger. The guardian ad litem was appointed upon a pétition 
duly made in September, 1913, and after order to show cause had been 
served upon Krueger, and after hearing by the superior court, and 
after an adjudication that he was an incompétent person, and that it 
was necessary that a guardian ad Htem should be appointed to repre- 
sent him in the action then pending against him. Thereafter, upon 
représentation to the court, order of compromise was made by the 
court, and the guardian ad litem under due authority agreed with the 
appellant Suter, plaintiff in the action pending in the state court, that 
the judgment might be set aside, and accordingly judgment was set 
aside and a new trial was thereafter had before Judge Sturtevant, whc 
had presided at the previous trial. On this second trial the court had 
before it ail the évidence adduced on the first trial, and pursuant to 
an agreement between the guardian ad litem and this appellant Suter 
respecting a proposition of payment to Krueger in settlement, judg- 
ment was on July 11, 1914, given in her favor against Krueger. There- 
after, on July 11, 1914, the guardian ad litem told Krueger of the 
compromise and of moneys due to appellee under the compromise. 

It is apparent that the guardian ad litem was appointed by order 
of the court in which the action was pending, and there is no real 
showing that the order of such appointment was brought about by 
any misrepresentation or fraud. It must therefore be regarded as 
binding. It also appears that endeavor was made to settle the contro- 
versy between the parties, tum Suden acting as guardian ad litem, and 
the adverse party, Mrs. Suter. No facts showing misrepresentation 
or deceit or fraud in this attempted compromise are pleaded; nor is 
there any showing that the court was not fuUy advised by the guardian 
ad litem of ail the facts in the possession of the guardian ad litem and 
of the appellant Mrs. Suter, or that the court was deceived or misled. 
The court of the state certainly had the right to appoint a guardian 
ad litem after notice to Krueger, and after he had an opportunity to 
be heard upon the question of his competency. 

As to the jurisdiction in the superior court of the state to approve 
a compromise between the guardian ad litem and Mrs. Suter without 
Consulting Krueger, held to be incompétent, we can hâve no doubt whent 
we examine section 372 of the Code of Civil Procédure of California. 
That section provides that when an incompétent person is a party — 

"he must appear elther by hls gênerai guardian or by a guardian ad litem ap- 
pointed by the court in wtiich ttie action is pending, in eacli case." 
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The statute continues: 

"A gnardian ad litera itiay be appolnted In any case, when It is deemed by 
the court in whleh the action or proceedlng is prosecuted, or by a judge thereof, 
expédient to represent tlie infant, insane, or incompétent person in the action 
or proeeeding. » * * xiie gênerai guardian or guardian ad litem so ap- 
pearing for any Infant, or insane or incompétent person In any suit shall hâve 
power to compromise tlie same and to agrée to tlie .iudgnient to be entered 
therein for or agàinst his wnrd, suliject to the approval ot the court in whicli 
such suit is pending." 

The guardian regularly appointée!, being vested with the pow- 
er to compromise and agrée to the judgment to be entered in the 
suit pending for or against his ward, subject to the approval of the 
court, was authorized to take the course that he did. Krueger having 
been found and adjudged to be incompétent, notification to him per- 
sonally of the proposed compromise was not legally necessary, pro- 
vided always the court should deem the compromise to be fair to the 
incompétent. Procédure according to the terms of the statute was 
therefore had, and the fédéral court will not now entertain a bill which 
necessarily involves an inquiry whether or not Krueger was in fact 
compétent, notwithstanding the décision of the state court, when the 
guardian ad litem acted in his behalf and with the approval of the 
court. We hâve considered the fact that a judgment had been ren- 
dered in favor of Krueger after the first trial, but we do not think that 
aflfects the question. The action was still pending (section 1049, Code 
of Civil Procédure of California), and the superior court of the state 
was authorized to grant a new trial and vacate the judgment, and, no 
facts showing fraud being alleged, to entertain the suggestion of a 
compromise and to approve of the same. Heller v. Dyerville Mfg. 
Co., 116 Cal. 127, 47 Pac. 1016. 

In Harbison v. Harbison et al. (Tex. Civ. App.) 56 S. W. 1006, a 
minor brought suit to set aside a waiver and abandonment of appeal 
made by his next f riend upon the ground that, while the court approved 
the same, the decree was the resuit of fraud and mistake. The Court 
of Appeals of Texas cited the statute of Texas, which, much like sec- 
tion 372 of the Code of Civil Procédure of California, authorized a 
settlement by the next friend with the approval of the court, and held 
that, notwithstanding the fact that the bill alleged fraud in gênerai 
terms, the decree should not be set aside, because there was no show- 
ing that the court had been deceived in making the decree approving the 
compromise, and because it must be assumed that the facts were fully 
before the court when such decree was made. In that case there was 
also a failure to allège that any misrepresentation had been made to 
the guardian or next friend by the adverse party, although the com- 
plaint alleged that, because of the compromise, property of great value 
had been sacrificed, to the injury of the minor, and that the settlement 
had been made without consulting him. 

[3] It is urged that relief against the judgment had against Krueger 
personally should be granted, because Krueger now claims as the ad- 
ministrator of the estate of his mother. Thus is presented the ques- 
tion whether the judgment against Krueger individually afifects his 
rights as administrator. Krueger, being the heir of his deceased moth- 
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er, whose estate he represents as administrator, as such heir is entitled 
to the possession of the property. As his possession flows from such 
right, as administrator lie is privy to his possession as heir, and as heir 
may prosecute or défend the action. California Code of Civil Procé- 
dure, §§ 1452, 1453, and 1581; McFadden v. Ellmaker, 52 Cal. 348; 
Ryer v. Fletcher Ryer Co., 126 Cal. 482, 58 Pac. 908. Furthermore, 
Krueger having actually appeared and defended the action, it is net 
material that in making the défense he did not hâve himself substi- 
tuted in his officiai capacity as the nominal défendant. California 
Code of Civil Procédure, § 1908; Estate of Ricks, 160 Cal. 467, 117 
Pac. 539. We believe ejectment was properly brought against Krueger, 
occupant of the premises, individually rather than as administrator; 
the rule being that no action can be maintained against a personal rep- 
résentative, as such, for a tort. Luscomb v. Fintzelberg, 162 Cal. 433, 
123 Pac. 247. 

Careful examination of the whole record impresses us with the be- 
lief that there is no substance in the attack upon the good faith of the 
guardian toward his ward. Mr. tum Suden, who was the guardian, 
sets forth with great détail his belief that his ward was incompétent, 
and that he formed such belief after observing him and conferring with 
him and noting his unwillingness to take care of his interests in per- 
mitting judgments to go against him. Nothing is to be taken against 
the guardian ad litem because he was paid $250 for his services after 
a compromise had been approved: the judge found that that sum 
would be reasonable, and ordered it paid ; and it is not enough to say 
that such a payment, made, as it was, under an order of the state 
court, is évidence of any impropriety or breach of good faith on the 
part of the guardian. 

There is some conflict in the affidavits as to the value of the prop- 
erty. But ail the facts, including statements concerning bills for taxes 
and other évidence relating to the market vakie of the property, were 
before the state court at the time that it passed on the motion for a 
new trial, which was made after judgment had been rendered in favor 
of Krueger. It was the opinion of the judge of the state court 
that under the law the motion for a new trial was well taken, because 
the decree in foreclosure was valid, and the order which had set it aside 
was in excess of the jurisdiction of the court, because it had been made 
pending appeal. Presumably such was the law of the state. There- 
for the order granting a new trial was correct, and the guardian ad 
litem presumably acted in the best interests of his ward in using his 
best endeavors to effect a compromise whereby the ward would re- 
ceive some advantage. 

In conclusion, we think it appears that the appellee, having had dé- 
cision rendered against him by the courts of the state, which denied 
his claims, fails to show any ground for maintaining this suit in the 
fédéral courts, which is based upon the same grounds as the litigation 
had in the courts of the state. Relief herein must therefore be de- 
nied, and the order and interlocutory decree must be reversed, and the 
cause remanded to the lower court, with directions to dismiss the com- 
plaint. 



BX PAETE FOX 861 

Ex parte FOX (two cases). 

In re GRAND JURY INVESTIGATION OF BRBWERS' ASS'N. 

(Clrciùt Court of Appeals, Thlrd Circuit November 13, 1918.) 

Nos. 2123-2125. 

Cbiminai, Law <@=»1134(3) — Appeal — Moot Questions. 

In a grand jury InTestigation to détermine whether corporations had 
vlolated Or. Code, { 83 (Act March 4, 1909, c. 321, 35 Stat. 1103 [Comp. 
St. 1913, S 10251]), prolilbiting eampalgn contributions by corporations In 
connection with élections at which Presidential and Vice Presidentlal 
electors or Représentatives In Congress are to be voted for, etc., a secre- 
tary of an association of corporations was summoned and dlrected to 
produce boolis and papers. He falled and refused to produce bocks and 
papers In accordance wltli a subpœna duces tecum and the grand Jury 
mude presentment to the court concernlng hls fallure, whereupon he 
was adjudged guUty of conteiupt. The graod jury proceeded, and upon 
other évidence returned true blUs agalnst the corporations being Investl- 
gated. Ueld, that as the Inqulry had ceased and the questions would 
probably nrlse on a trial of the Indlctmeuts, questions as to whether the 
wltness was bound to produce the documeutary évidence and testify as 
deslred wlU not be determined on a writ of error from the déniai of a 
motion to quash the presentment by the grand jury, as well as wrlts of 
error to the déniai of the wltness' applications for habeas corpus, though 
to prevent complication the writs will be retained pendlng trial of the 
tndlctments. 

[Ed. Note.— For other cases, sfee Crimlnal Law, Cent. Dlg. §§ 2989, 2990, 
3056; Dec. Dlg. <S=>1134(3).] 

In Error to and Appeal from the District Court of the United States 
for the Western District of Pennsylvania ; W. H. Seward Thomson, 
Judge. 

In the matter of the Grand Jury Investigation of the Brewers' Asso- 
ciation. Motion to quash presentment against Hugh F. Fox for dechn- 
ing to answer questions was denied, and he appeals. In the matter of 
applications of Hugh F. Fox for writs of habeas corpus. The writs 
were denied, and applicant brings error. Writs retained under f urther 
advisement pending trial of indictments found. 

David A. Reed, of Pittsburgh, Pa., James Scarlet, of Danville, Pa., 
Samuel P. TuU and D. P. Hibberd, both of Philadelphia, Pa., and 
Geprge E. Shaw, of Pittsburgh, Pa. (Reed, Smith, Shaw & Beal, of 
Pittsburgh, Pa., of counsel), for plaintiflf in error. 

E. Lowry Humes, U. S. Atty., and Neil W. McGill and Benjamin M. 
Price, Asst. U. S. Attys., ail of Pittsburgh, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOI.L,EY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In thèse three cases — two writs of 
error and one appeal — Hugh F. Fox asks us to review certain orders 
of the District Court for the Western District of Pennsylvania. The 
facts are as follows: 

On January 29, 1916, the grand jury for the district was about to 
reconvene, and the goverment had determined to lay before that body 

CssFor other caseï ne same tople A KET-NUMBER In aU Key-Numbered DiKests & Indexes 
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the charge that numerous corporations had violated section 83 of the 
Criminal Code (Comp. St. 1913, § 10251). Accordingly the United 
States Attorney presented a pétition on that date to the District Judges, 
setting f orth : 

"That he has reason to belleve that varions corporations in the Western 
district of Pennsylvania hâve, during the last three years and within the 
statute of limitations and for a considérable period prior thereto, been maU- 
ing large money contributions in connection with élections at whieh presiden- 
tial, vice presidentlal, eleetors, représentatives In Congress, and United States 
Senators hâve been voted for. 

"That he proposes to submit to the grand jury vphlch reconvenes at Pitts- 
burgh, Pa., on February 1, 1916, an Inquiry relatlng to the alleged violations 
herelnbefore referred to, and that to maintain the allégations of the govern- 
ment It would be necessary to establish the method employed by said corpora- 
tions in contributlng said sums of money for use in said élections aforesaid. 

"That the government is informed and believes that said moneys were con- 
tributed through the agency of voluntary associations of whlch the corpora- 
tions in question were members, and that In order to establish the allégations 
It will be necessary to [produce] before the grand jury the books, papers, 
records, correspondenee, checks, and minutes of the said associations, and it 
will also be necessary in the traclng of said moneys and for the purpose of 
establishing the use that was made thereof to require the présentations of the 
bank accounts of said associations. 

"That the government is informed and believes that the foUowing associa- 
tions, their offlcers, agents, and employés, and the followlng banklng institu- 
tions, hâve in their jwssession books, records, correspondenee, and other docu- 
mentary évidence, the production of which will establish the allégations of 
the government, and that the same is niaterial and essential to the Inquiry to 
be had before said grand jury." 

The pétition prayed the court for leave to issue subpœnas duces 
tecum to varions persons and corporations named — among others, the 
United States Brewers' Association, its président, Edward A. Schmidt, 
its treasurer, Gustav W. Lembeck, and its secretary, Hugh F. Fox, 
directing them to produce before the grand jury : 

"(1) The card Index and record of the members of the United States Brew- 
ers' Association, together with the acc-ounts and records of the association, 
showlng the payments either in the nature of dues or in the nature of con- 
tributions paid by the members of said association to the association for the 
years 1911, 1912, 1913, 1914, and 1915. 

"(2) Also ail cashbooks and ledgers showlng a record of ail moneys reeelved 
by, and ail moneys expended by, the United States Brewers' Association in the 
years 1911, 1912, 1913, 1914, and 1915. 

"(3) The constitution and by-laws of the United States Brewers' Association, 
and also the minute books and records of the association, containing a record 
-of ail proeeedings and meetings of the United States Brewers' Association, the 
executive eommittee, board of directors, board of trustées, or any other com- 
mittee or board thereof during the years 1911, 3912, 1913, 1914, and 1915. 

"(4) AU check books, bank pussbooks, books of check stubs, and canceled 
checks, coverlng ail niouey deposlted in any bank by the United States Brew- 
ers' Association or by the treasurer or any other authorized officer thereof, 
as well as ail moneys expended by the said association, its treasurer, or any 
authorized officer thereof, during the years 1911, 1912, 1913, 1914, and 1915. 

"(5) AU correspondenee, original letters or copies of letters passing between 
the United States Brewers' Association and any of its members relative to 
payment of dues and assessments, or the niaklng of contributions either by 
sueh meml>ers, their offlcers, agents, and employés, or thé receivlng, contribut- 
lng, or expending of any of the funds of the United States Brewers' Associa- 
tion by that association, its offlcers, agents, and employés during the years 
1911, 1912, 1913, 1914, and 1915. 
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"(6) Ail correspondence, letters, or copies of letters passing between tlie 
United States Brewers' Association, its oftieei's, agents, or employés and tlie 
Pennsylvania State Brewers' Association, the Brewers' Association of West- 
ern Pennsylvaiiia, the Westmoreland County Brewers' Association, and tlie 
Fayette County Brewers' Association during the years 1911, 1912, 1913, 1914, 
and 1915. 

"(7) AU correspondence, letters, and copies of letters passing l)etween the 
United States Brewers' Association, its oflicers, agents, and employés, and 
any other person, flrm, or corporation, relating directly or indirectly to the 
expendlture of any of the fuuds of the association, or of any uiembers of the 
association, or demanding or requesting the payment or the expendlture of 
any money belongiug to the association, or any of its niembers, for any pur- 
pose, during the years 1911, 1912, 1913, 1914, and 1915." 

On the same day the court allowed the subpœnas, which were after- 
wards issued and served. The subpœna to Fox commanded him to 
appear before the grand jury on February 7, "to give évidence on the 
part of the United States generally, and not to départ the said court 
without leave thereof or [of ] the United States Attorney." 

On February 8 — the foregoing pétition and the court's order of 
allowance not having been previously fîled of record — Fox and several 
other persons moved the court to quash the subpœnas and to stay the 
proceedings, asserting that the subpœnas had been issued without 
authority of law, and were therefore void, for the f ollowing reasons : 

"First. That said writs of subpœna duces tecum, by reason of the sweep- 
Ing and unreasonable character of the command to your petitioners to pro- 
duce ail of the books, papers and documents of the several companies of which 
your petitioners are oflicers, is in violation of the fourth amendment of the 
Constitution of the United States protecting your petitioners against unrea- 
sonable searches and seizures. 

"Second. That there Is no entry upon the records of this court of any order 
or authority authorizlng or directing the issuance of said subpœna duces 
tecum, and that your petitioners are informed and believe, and therefore 
charge, that at the time the said subpœnas were issued no order or authority 
had been obtained from this court authorizlng the issuance thereof. 

"Thlrd. That said writs of subpœna duces tecum are fatally détective upon 
thelr face, in that they do not apprise your petitioners of the names of the 
persons with respect to whom your petitioners hâve been called to testify." 

On February 15 Judge Thomson refused the motion, Judge Orr 
announcing a contrary opinion, but decHning to note a formai dissent 
because he believed the matter to be for Judge Thomson alone to 
décide. Fox thereupon appeared before the grand jury, but failed to 
answer certain questions or to produce certain documents. On Febru- 
ary 21 the grand jury made a presentment to the court, stating: 

'That on the Ist day of February, 191 G, one Hugh F. Fox was duly served 
with a subpœna duces tecum, which said subpœna was duly issued in pur- 
suance of an order made by this honorable court. 

"That the said Hugh F. Fox has appeare<l this day before the grand .iury 
assembled, and has refused to testify to certain questions asked, in the follow- 
ing particulars: 

"First. The said witness, Hugh F. Fox, whlle admitting that he had been 
secretary of the United States Brewers' Association since January, 1908, re- 
fuses to testify as to his duties. 

"Second. That the said Hugh F. Fox has failed and neglected to produce 
the original of certain records of the United States Brewers' Association In 
hls charge, but in lieu thereof has produced what purports to be a copy 
thereof. 



864 236 FEDERAL EEPOETER 

"Third. That the sald Hugh F. Fox has failed to produce any of the cor- 
respondenee of sald association as called for by the subpœna served February 
1, 1916, upon the said wltness in this case. 

"Fourth. The said Hugh F. Fox déclines to answer as to the number of 
stenographers employed by the said United States Brewers' Association in 
New York City. 

"Fifth. The wltness déclines to answer as to where the moneys of the Unit- 
ed States Brewers' Association are deposited, althougb admlttlng that moneys 
come into hls hands from varions associations or corporations, and that he 
knows where said funds are deposited. 

"The grand Jury directs the attention of this honorable court to the fact 
that the said wltness expressly stated that hls refusai was not based upon 
any constltutional privilège, or upon any fear of incriminating hîmself by 
his answers, but because of advice of counsel. 

"The grand jury, therefore, makes presentment of thèse matters to the 
court, and requests the court to direct and Instruct the said witness to answer 
the foregolng matters in the présence of the said grand jury, or such part 
of the said matters as the court may deem proper, and that the court sliall 
take such other action in the premises as shall be necessary to enforce its 
decree." 

Thereupon the court ruled Fox to show cause why he should not 
answer the questions and produce the records, or, "in default thereof, 
why an attachment should not issue for contempt." This rule was re- 
turnable on February 23, and upon that day Fox filed an answer in 
which, inter aha, he gave his reasons for faihng to produce the records, 
and stated also that (although the grand jury had apparently failed to 
understand him) he had in fact dechned to answer the questions on the 
ground that his testimony might tend to incriminate him, and had 
attempted so to assert. The court called and examined Fox as a wit- 
ness, and decided that he was not obliged to answer the questions in- 
volving self -incrimination, saying also, that, in view of his statement 
that he was ready and willing to produce the papers called for by the 
subpœna, the court would assume that the witness would carry this 
out in good faith. Accordingly no further proceedings were taken in 
the matter at that time, and Fox went again before the grand jury. 
On the same day, Februa:ry 23, a second presentment was made, in 
which the grand jury stated: 

"That the said Hugh F. Fox was this 23d day of February, 1916, called be- 
fore the grand jury and asked to produce the books, correspondence, and rec- 
ords called for by the terms of sald subpœna. That the sald Hugh F. Fox, 
secretary, as aforesaid, has failed to produce the record of proceedings and 
meetings of the commlttees of said association for the years covered by the 
subpœna, although he is not only the secretary of the association Itself, but 
the secretary also of the advisory commlttee, the vigilance committee, the 
labor committee, the publication commlttee, the membershlp commlttee, àll of 
which are committees of said association. 

"That he has also failed to produce any records of said association, show- 
ing the moneys expended by sald association, durlng the years covered by the 
subpœna. 

"That the sald Hugh F. Fox has failed to produce any of the correspond- 
ence requlred by the subpœna for the years 1911, 1912, 191S, and 1914, and 
but very llttle of the year 1915. 

"That the court may be advised as to the meager records and correspond- 
ence which hâve been produced by the said Hugh F. Fox, the grand jury 
asks the privilège, if the court shaïl deem proper, of submltting to your hon- 
orable court the records which hâve been actually produced." 
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To this Fox filed an answer on the same day, in which he declared 
as foUows: 

"It is true, as stated In the presentment, that afflant was served wlth a 
subpœna duces tecum, and It Is true that alRaut was called before the gi-and 
jury and asked to produce the books, correspondence, and records mentioned 
In the subpœna. It is net true that affiant has falled to produce the records 
of proceedings and meetings of the committees of sald association for the 
years covered by the subpœna. Affiant produced to the grand jury the year 
books of the United States Brewers' Association for said years, which year 
books contain the records of the proceedings of the advlsory commlttee, vigi- 
lance commlttee, labor commlttee, publication commlttee, and membership 
commlttee of said association. The record contained in sald year books is the 
only record of the proceedings of sald committees in the custody of affiant 
at or since the service of said subpœna. 

"Afflant has had custody of no records of said association showlng the mon- 
eys expended by said association durlng any of the years covered by the sub- 
pœna, at or at any tlme since the service of the subpœna. 

"Affiant has not had in bis custody at, or at any tlme since, the service of 
the subpœna any correspondence of the kind mentioned In the subpœna for 
any of the years mentioned in the subpœna, except such correspondence as 
affiant has already produced to the grand jury." 

Later in the day the court examined Fox again, and in this examina- 
tion the United States attorney and the counsel for the witness took 
part. At the end of the hearing the court adjudged the witness to be 
in contempt, and stated the reasons therefor as foUows : 

"The United States having under investigation certain alleged offenses 
against certain corporations — among others, the United States Brewers' Asso- 
ciation — has Instituted a proceedlng before a grand jury now sitting in this 
district, alleging that certain books and papers are necessary to throw llght on 
that investigation. 

"The court, acting under the averments of the constituted authorlty of 
the United States, issued a very broad subpœna upon that corporation to 
produce certain books and papers therein specified. It appears that this 
subpœna was served upon Mr. Fox on February 1, 1916. Proceedings were 
had for the purpose of quashing that subpœna, which after full hearing, was 
denied by the court, and the corporation was commanded to produce the 
papers called for. 

"On this day the grand jury hâve made a presentment, which has been filed, 
setting forth the service of this subpœna upon Mr. Fox and hls appearance 
before the grand jurj', and that he has falled to produce records of such 
association, showlng moneys expended by sald association during the years 
covered by the subpœna, that is, the years 1911, 1912, 1913, 1914, and 
1915, and also that he has falled to produce any of the correspondence re- 
quired by the subpœna for the same years, or for the years 1911, 1912, 1913, 
and 1914, and very llttle for the year 1915. 

"The investigation is against the corporation, and not against the witness. 
And it becomes the duty of the corporation, as the court understands it, to 
produce those books and papers In obédience to the order of the court. Not 
only so, but it becomes the duty of the officers of that corporation, who may 
be served, to produce those papers, to produce them. Good falth to the court, 
as well as good falth to the party himself, who is commanded to produce the 
papers, requires that this should be done. 

'■There is no allégation that there are no records of the association showing 
moneys expended by sald association during the years covered by the sub- 
pœna. On the other hand, it appears to be conceded, or not denied, by the 
secretary that such records are in existence, but he says they are in the cus- 
tody of the treasurer. 

"As I View it, this is no answer to the subpœna. The corporation Itself 
cannot produce papers. They must be produced by an officer of a corporation. 
And when the chiei officer of a corporation is served wlth notice to produce 
236 F.— 55 
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them, it becomes hls duty, In obédience to the subpœna, to produce them, 
and not attempt to hide behind some other offlcer by saying that tbey are in 
the immédiate custody of that officer. And Mr. Fox admits on the stand, 
under oath, that he has made no effort to produce thèse papers showing the 
moneys expended by that corporation, although he was so notifled on the Ist 
oî February, 1916. 

"In my judgment, this is a clear and plaln répudiation of the duty devolving 
upon him by order of the court. 

"I am also by no means satisfled from the testlmony of Mr. Fox that he has 
satisfactorily explained the nonproduction of the correspondence called for by 
the subpœna for the years 1911, 1912, 1913, and 1914. He was the custodian 
of those papers, the légal custodian of the papers. And hls answer is that 
they cleared the files some time in January of 1916. 

"As the papers were in existence, and as the papers representing the 
moneys expended are in existence, it was the duty of thé witness to satisf y the 
court or show good cause for thelr nonproduction, and I hâve not been satis- 
fled. And I am therefore compelled to adjudge Hugh F. Fox in contempt of 
the order and subpœna of this court with référence to the nonproduction of 
the records showing moneys expended by the corporation, and also with référ- 
ence to the nonproduction of the correspondence called for. 

"This belng true, the order of the court is that he be committed to the 
custody of the United States marshal untll sueh papers are produced before 
the grand jury, or until he purges hlmself of hls contempt." 

Fox was thereupon committed to the custody of the marshal and was 
imprisoned, but was released the next day on bail. On March 1 he 
and his counsel presented certain books and papers and asked the 
court to détermine whether thèse documents came within the sub- 
pœna, and (if they did) whether they contained matters relevant to 
the inquiry. The court examined the documents, and decided that 
most of them were covered by the subpœna, but declined to décide 
the question of relevancy, saying: 

"I thlnk, therefore, the court will hâve to assume the materlallty of the 
books, papers and documents in question. This assumptlon being based on 
the alleged necessity of the books and papers and documents embraced in the 
subpœna as set forth in the pétition of the United States attorney. 

"The objection of defendant's counsel is therefore overruled, and the papers 
which hâve been designated as eoming within the terms of the subpœna are 
directed to be dellvered to the grand jury in thelr investigation." 

On the next day, March 2, Fox presented a pétition setting forth: 

"First. That by an order heretofore made in this proceeding your honorable 
court adjudged your petltioner to be in contempt of court in having failed to 
produee certain alleged papers mentioned in the subpœna duces tecum hereto- 
fore served upon your petltioner. 

"Second. That your petltioner is advised by counsel and therefore avers 
that your honorable court was wlthout jurlsdiction in this matter to make the 
said order, or to try your petltioner, or to sentence hlm, or to commit him for 
contempt for the foUowing reasons: 

"(a) The preséntment of the grand jury upon which said order of this 
court was issued was not made in any proceeding entltled as between the Unit- 
ed States and this petltioner as défendant, and because the captlon and title 
of this proceeding as shown in the said preséntment was and is defectlve in 
falling to state that your petltioner is défendant in a criminal charge brought 
by the United States against your petltioner. 

"(b> That said preséntment charged no contempt or other crime on the part 
of your petltioner. 

"(c) Because said preséntment contained no prayer that your petltioner 
should be held to be In contempt or should be compelled to purge himself, or 
should be punished. 
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"(d) Because said presentment dld not clalm or aver the existence of any of 
the sald papers whieh your petitioner was chargea with failure to produee, 
and dld not charge that your petitioner had knowledge of the existence of sald 
papers, and dld not charge that your petitioner had eustody, actual or ImpUed, 
of any of sald papers. 

"Thlrd. That your petitioner is advlsed by counsel and therefore charges 
that your honorable court erred In findlng that your petitioner was lu con- 
tempt of court for the followlng reasons: 

"(a) That your petitioner was not and is not In contempt of this court in 
havlng falled to produce books In the eustody of Gustav W. Lembeck, treasurer 
of the sald association, who had been subpœnaed to produce the same papers, 
and who at the tlme of your petitloner's trial was présent in court in response 
to said subpœna served upon him. 

"(b) That no évidence or other proof was produced by the government to 
overcome the presumptlon of your petitloner's innocence of the sald crime 
of contempt, or to overcome your petitloner's sworn answer and sworn testl- 
niony to the nonexlstence of any papers covered by the sald subpœna other 
than had been produced by your petitioner." 

For thèse reasons he asked the court: (1) To revoke and rescind 
the adjudication of contempt and the order of commitment ; (2) to 
quash the presentment of the grand jury and ail proceedings taken 
thereon for want of jurisdiction; and (3) to dismiss the present- 
ment and the charge against him for want of supporting proof. On 
March 7 the court dismissed the pétition. On March 16 Fox renewed 
this application by a simple motion, and this was dismissed on 
March 17. 

The proceedings thus far described hâve been brought before us 
by the writ of error entitled Re Grand Jury Investigation (No. 2125). 

The other two cases, Nos. 2123 and 2124, are a writ of error and 
an appeal, respectively, based on an order of the court, dismissing 
Fox's pétition for a habeas corpus, and remanding him to the eustody 
of the marshal. Each raises the same questions as the other, and 
both were sued out in order to avoid any question concerning the 
proper form of appellate procédure. The additional facts are as 
follows : 

As already stated Fox was committed to prison on February 23 ; 
on the next day he presented a pétition for a writ of habeas corpus, 
which was immediately issued, and he was thereupon released on 
bail, and has since remained at liberty. The pétition asserted that he 
was in eustody by virtue of the court's order of February 23, the 
order being based on the second presentment of the grand jury ; that 
the presentment was founded on the petitloner's failure to produce 
certain books and papers; that Lembeck, the treasurer of the asso- 
ciation, had also been subpœnaed to produce the same books and 
papers; that the petitioner had answered the presentment, and had 
denied that he was in possession of any of the books and papers 
therein described ; that he had been examined in open court, and had 
testified to the same effect as his sworn answer, and that no proof 
in contradiction thereof had been oflfered. He further averred that 
his imprisonment was without authority of law, because: (a) He 
was not in contempt for failing to produce the books and papers 
described, as he had no such books and papers in his possession, and 
had not had since the subpœna was served, but that (if such books 
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and papers existed) they were in the custody, possession, and control 
of Lembeck, who had been in court at the time when the petitioner 
was examined; and (b) because he was net in contempt for failing 
to produce the correspondence described, as no such correspondence 
was now in existence, his repeated affidavits and testimony to the 
effect that such correspondence had been destroyed prior to the serv- 
ice of the subpœna on him not havii^ been contradicted or shaken in 
any way by testimony or other proof. He amended his pétition on 
March 2 by leave of court by adding the foUowing reasons to (a) and 
(b) just summarized: 

"(c) That thls court was wlthout jurlsdictlon to try or to sentence or to 
commit your petitioner for the sald alleged contempt, because the said present- 
ment was not made in any proceedlng entitled as between the United States and 
this petitioner as défendant, and because the captlon of sald presentment was 
defectlve In failing to state that your petitioner was défendant in a criminal 
charge brought in behalf of the United States. 

"(d) That this court was wlthout jurlsdictlon to try or to sentence or to 
commit your petitioner, because the sald presentment charged no contempt or 
other crime on the part of your petitioner. 

"(e) That thls court was wlthout jurisdlction to try or to sentence or to com- 
mit your petitioner, because the said presentment contained no prayer that 
your petitioner should be held to be in contempt, or should be compelled to 
purge himself, or should be punlshed. 

"(f) That thls court was wlthout jurisdiction to try or to sentence or to 
commit your petitioner, because the said presentment contained no allégation, 
that in contempt of court your petitioner had disobeyed the command of the 
said subpœna, and no prayer that your petitioner be attached or punlshed 
therefor." 

To this pétition the marshal made two returns and, moreover, filed 
a full answer, to ail of which the petitioner made objection and 
reply, the final resuit being that after hearing and argument the court 
dismissed the pétition on March 17 and remanded Fox to the cus- 
tody of the marshal. Thereupon the writ of error and the appeal 
now before us (Nos. 2123 and 2124) were taken. 

We hâve stated the facts in ail the cases fully in order to show 
clearly the nature and the object of the proceedings. The grand jury 
was conducting an inquiry for the purpose of determining whether 
section 83 had been violated; and, if so, by whom. To aid this in- 
quiry, witnesses were summoned and were also directed to produce 
books and papers. For an alleged failure to obey the subpœna, the 
witness Fox was adjudged in contempt and was committed to prison. 
Now, if the inquiry before the grand jury were still in progress, and 
if before reaching a décision that body found it necessary to examine 
and consider the books, papers, and correspondence referred to, we 
might properly be called upon to détermine the important questions 
raised by the writs before us. But, as we regard the situation, no such 
exigency exists; the questions hâve become académie for the reason 
that, as further appears, the grand jury has completed its délibération, 
and enough évidence was laid before it to make out a prima facie 
case against the corporations complained of . True bills hâve already 
been found, and copies of thèse are now before us, which show that 
on March 2 indictments were found against numerous défendants 
charging the violation referred to, and that thèse hâve been docketed 
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at Nos. 25 and 26 November term 1915 and are now awaiting trial. 
As the only object of the grand jury's inquiry was to détermine wheth- 
er or not indictments should be found, and as that object bas already 
been attained, we are unable to see that any helpful resuit would fol- 
low our passing at this time upon the questions propounded. Thèse 
sufficiently appear in the foregoing statement, and we refrain from 
even intimating an opinion upon them. An additional reason for so 
refraining Hes in the fact that some, if not ail, of them will probably 
arise again upon the trial of the indictments, and may then corne 
before us for review. In the course of a regular trial ail the facts 
and circumstances bearing upon them can be made to appear by both 
parties much more completely than in the course of an ex parte pro- 
ceeding such as we are now asked to review, and they can be raised 
and decided much more satisfactorily. 

Ordinarily therefore we should dismiss the three writs before us, 
without préjudice to the right of the appellant and the plaintiflf in error 
to raise hereafter the questions stated in the assignments. But, as 
such a dismissal might lead to some complications that should if 
possible be avoided, we shall content ourselves with the foregoing 
expression of our views, and shall retain the pending writs under fur- 
ther advisement, pending the trial of the indictments already found. 



PHILADELPHIA CASUALTÏ CO. v. THACHER. 

(Circuit Court of Appeais, First Circuit. Oetober 3, 1916.) 

No. 1192, 

L Insurance <S=3623(.'î) — Indemnity Insukance — Ageeements. 

A crédit iiidemnity bond or policy iysued by défendant provided tliat 
ail actions at law or equity sliould be barred if comuieneed later than 
one year after the poliey's teruiination. Plaintiff niade daim for a loss 
on the accouiit of a bankrupt, and after teriniuation défendant replied, 
stating that it was impossible at that time to ascertain vvhether any loss 
vvouid be suffered, and tliat, should loss occur on final termination of the 
bankruptcy proceedings, the matter would be adjusted. After some other 
correspondence, phiiutitî proposed arbitration, and referred the matter to 
his counsel, who wiote défendant, mentloning the expense and trouble 
of arbitration, and suggesiing that, as time would détermine the exact 
amount of the loss, the parties should siniply await the resuit of the 
bankruptcy proceedings. IJetendant replied, agreeing with the suggestion 
that it was better to let the matter tal^e its course than to go Into arbi- 
tration. llcUl, that défendant aceepted the proposai of plalntiff's coun- 
sel that the amount of the loss should be determined by the result of the 
bankruptcy proceedings, and waived the provision in the bond or policy 
limitiug the right of action to one year after expiration. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1553; Dec. 
Big. <s=.623(3).] 

Ê=sFor other cases see same topic & KEY-NUMBBK in ail Key-Num'jered Digest» £ Indexes 
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2. Appeai, and Ereor €=>1062(4) — Review — Haemless Bbeob. 

Where the jury by thelr spécial finding showed that they correctly In- 
terpreted written correspondence passlng between the parties, the er- 
roneous submission of the matter was harmless. 

[Ed. Nate.— For other cases, see Appeai and Error, Cent. Dig. §§ 4215- 
4217 ; Dec. Dig. ®=>1062(4).] 

3. Insurance ®=»623(1) — Indemnity Insueance — Limitation of Actions — 

Waivee. 

Where an indemnity crédit policy or bond provided a limitation of one 
year upon any actions on the same, the limitation, being for the benefit 
of the Company, may be walved. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1551; Dec. 
Dig. «=5623(1).] 

4. Insueance <g=»622(4) — Indemnity Insueance — Limitation of Actions — 

KUNNING OF StATUTE. 

A crédit indemnity policy, providlng a one-year limitation after expira- 
tion In whlch to sue, provided that adjustment should be made by taking 
Into caleulation the actual irrecoverable loss. Proof of loss was filed on 
the expiration of the policy, but the matter was not adjusted withm 40 
days, nor was payment made withln 50 days, as provided; instead, the 
insurer agreed that the matter should be held in abeyance until the ter- 
mination of the bankruptcy proceedlng, whieh would détermine the actual 
amount of the loss. Held that, where suit was begun wlthin six years 
after the making of the agréement to await termination of the bankruptcy 
proceedlng, It cannot be defeated on the ground that limitations began 
to run wlthin 50 days after proof of loss was flled, on the theory that such 
date marked the accrual of the cause of action, for the agréement was 
inconsistent therewlth. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. | 1547; Dec. 
Dig. <g=>622(4).] 

■ In Error to the District Court of the United States for the Dis- 
trict of Massachusetts; Jas. M. Morton, Jr., Judge. 

Action by Thomas C. Thacher against the Philadelphia Casualty 
Company. There was a judgment for plaintiff, and défendant brings 
error. Affirmed. 

Edmund K. Arnold, of Boston, Mass. (Peabody, Arnold, Batchelder 
& Luther, of Boston, Mass., on the brief), for appellant. 

Howard W. Brown, of Boston, Mass. (Davis, Peabody & Brown, of 
Boston, Mass., on the brief), for appellee. 

Before PUTNAM and DODGE, Circuit Judges, and BROWN, 
District Judge. 

BROWN, District Judge. This is a writ of error for review of the 
rulings of the District Court in an action of contract in which the ver- 
dict was for the plaintifï, now défendant in error. 

The action was brought to recover for losses on merchandise ac- 
counts covered by a crédit indemnity bond or policy issùed by the 
plaintifï in error. The bond contained the foUowing provision: 

"Ail actions or proceedings at law or equlty upon this bond shall be barred 
if commenced later than one year after the termination hereof" 

'or otber cases see sam* topic & KBY-NUMBER in ail Key-Numbered Dlgesti & Indexes 
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— that is to say, within one year after December 31, 1907, the date 
of the termination of the period of the policy. 

On February 17, 1908, a letter (Exhibit 8), was written by the Cas- 
ualty Company to the plaintiff, in which the company stated concerning 
the claim for loss on the account of Alexander Crow, Jr., who was in 
bankruptcy : 

"It is impossible at thia time to state as to whether you will hâve a loss 
on this claiin or not. So far as the Information we hare been able to gather 
goes, there will be no loss on this claim. We, however, hereby guarantee that, 
should you hâve a loss on this claim at the final termination thereof, we will 
adjust same and pay you wliat may be dne you thereon in the same manner 
and upon the same conditions as if the loss had been ascertained on the claim 
during the life of your policy. And when such final termination bas taken 
place, and should you bave a loss thereon, kindly notlfy us, so that we may 
take same up with you at once. As explained to your Mr. ïhacher, under 
the terms of the policy we are onlj^ liable for the 'irreeoverable' loss on a 
claim, and it is impossible for you or for us to say now whether there is any 
part of this irreeoverable or not, and it is therefore necessary to ascertain 
whether there will be a loss on this claim, and even so you are saved harmless 
by this wrlting, as we will adjust it at such time." 

[1] On April 23, 1908, after other correspondence, the plaintiff, 
by letter, made varions proposais, including a proposition to submit 
the matter to arbitration. By letter of May 18, 1908, plaintiff's prop- 
osition to submit the question in dispute to arbitration was assented to, 
and it was suggested that the plaintiff hâve a f orm of agreement drawn 
up and forwarded to the company. The plaintiff referred this sug- 
gestion to his counsel, Robert D. Weston, Esq., who, on October 15, 
1908, wrote a letter referring to the expense and trouble of arbitra- 
tion, and saying, "Time will détermine the exact amount of the loss," 
and concluding : 

"I therefore propose that, Instead of making an agreement to submit to ar- 
bitration, we simply awalt the resuit of the bankruptcy proceedings." 

By letter of October 26, 1908, the company acknowledged the re- 

ceipt of Weston's letter, and replied: 

"I believe with you that it is better to allow the matter to take its course 
than to go Into an arbitration." 

We think there is no doubt that this language amounts to an ac- 
ceptance of the proposai of the letter of October ISth, that, instead 
of making an agreement to submit to arbitration, the parties should 
simply await the resuit of the Crow bankruptcy proceedings as the best 
method of determining the exact amount of the plaintiff's loss and of 
the company 's liability. 

The defendant's contention that the letter of October 15th was a 
withdrawal of the proposition for an arbitration, and that the défend- 
ant by the expression, "allow the matter to take its course," meant 
that the parties should stand upon their respective rights and liabil- 
ities as defined in the bond itself, including the limitation of one year 
for bringing suit, we regard as manifestly unsound. 

The plaintiff's letter was not a withdrawal of the proposition for an 
arbitration, but a proposai of an alternative ; i. e., to await the resuit 
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of the bankruptcy proceedings as a less troublesome, less expensive, 
and better method. 

[2] The expression, "I believe with you," is ignored by the défend- 
ant ; but this, in connection with the f urther expression, "that it is bet- 
ter to allow the matter to talte its course than to go into arbitration," 
shows conclusively that the défendant assented to the alternative meth- 
od proposed, and meant by the words, "allow the matter to take its 
course," to allow the bankruptcy proceedings to take their course and 
await the resuit. We think there is no other reasonable interprétation 
to be placed upon the correspondence. The jury made a spécial finding 
on this point. The f ollowing question was submitted : 

"Did the parties substitute for the flrst agreement coverlng the year 1907 
a new one under vvhich the adjustment of the loss was net to be taken up un- 
til the final liquidation of Alexander Crow's estate in banliruptcy?" 

The jury answered, "Yes." 

This finding was correct, and it therefore becomes unnecessary to 
consider the sixteenth and seventeenth assignments of error, which 
raise the point that the court erred in leaving to the jury the construc- 
tion of the documentary évidence. Without deciding that there was 
even technical error in this respect, it is enough to say that, if there 
was error, it was harmless. 

[3] The contractual limitation for bringing suit was thus abrogated 
by agreement. It was a provision for the protection of the company, 
which it could waive, and did waive by its consent to awaiting the 
resuit of the bankruptcy proceedings. In view, especially, of that por- 
tion of its letter of February 17, 1908, which we hâve above quoted, we 
must regard this défense as unmeritorious. 

The one year's contractual limitation was thus entirely abrogated, 
and not merely suspended. Lynchburg Cotton Mill Co. v. Travelers' 
Ins. Co. of Hartford, Conn., 149 Fed. 954, 79 C. C. A. 464. See also 
9 L. R. A. (N. S.) 659. 

[4] There remains the question whether the claim was barred by 
the Massachusetts statute of limitations, which fixes the period at six 
years. 

The agreement to await the resuit of the bankruptcy proceedings 
was completed on October 26, 1908. The resuit of the bankruptcy 
proceedings was determined by the payment of the final dividend on 
January 18, 1913. The présent suit was brought on April 4, 1914, less 
than six years after either date. 

The défendant, now plaintifï in error, contends that the cause of 
action accrued not later than February 19, 1908, since the proof of 
loss was filed December 31, 1907, and the bond provided that the 
loss be adjusted within 40 days after its receipt, and paid within 10 
days thereaf ter. But this contention is unsound, since the bond also 
provided that the adjustment shpuld be made by taking into the cal- 
culation the "actual irrecoverable loss." It was the contention of the 
company that it was impossible to do this that led to the agreement to 
await the resvilt of bankruptcy. This was so directly inconsistent 
with the requirement in the bond of ap adjustment within 40 days of 
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proof of loss, and payment within 10 days thereafter, that the insured 
could not charge the company with a breach of contract for failure to 
pay until af ter the happening of what had been agreed upon as a con- 
dition précèdent to adjustment of the loss and payment. 

It foUows, of course, that the statute of limitations did not run 
against the plaintif! during the time which preceded the happening of 
this condition précèdent. 

The agreement to extend the time was directly inconsistent not only 
with the provision for a one-year period of limitation, but also with the 
fixing of the time of payment at fifty days after the date of the proof of 
loss. Thus the contention of the company that the Massachusetts stat- 
ute of limitations applies and cuts off the claim rests upon the same 
ground as its contention that the contractual limitation of one year 
bars the claim, namely, that the parties did not agrée to extend the time 
and await the resuit of the bankruptcy proceedings. 

The jury 's finding and our opinion, to the contra ry, eut under and 
destroy both branches of the argument that the action is barred by 
fapse of time. 

The judgment of the District Court is affirmed, and the défendant in 
error recovers costs in this court. 



CIIAPIIAN V. WHITSETT et aL • 
(Circuit Court of Appeals, Eighth Circuit. October 16, 1916.) 
Nos. 4573-4576. 

1. Bankruptcy <®=328 — Proof op Claim— Time for Pkoving Claim. 

Under Bankr. Act, July 1, 1898, c. 541, § 57n, 30 Stat. 560 (Comp. St. 
1913, § 9641), requiring claims to be proved witliin one year after adju- 
dication, creditors wlio did not prove their claims because no assets were 
scbeduled as available cannot, years subséquent, proceedings havlng been 
reopened on the ground of concealment of assets, prove their claims. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. J 518; Dec. 
Dlg. <S=>328.] 

2. Teusts <S=>63i^ — Déclaration of Trusts— Written Instruments. 

Under Rev. St. Mo. 1909, § 2868, providing that ail déclarations of trust 
shall be proven by some writlng, signed by the party, dedaring such trust, 
or they shall be void, a devise of land absolute In fortn, conflrmed and 
made final by the probate of the testator's will, without any contest with- 
in the statutory pericd therefor, cannot be defeated by the assertion of an 
oral promise by the devlsee to hold the land in trust for another. 

[Ed. Note. — For other cases, see Trusts, Cent Dig. § 93 ; Dec. Dig. iS=» 
631/2.] 
8. Trusts «©=363%, — Resultino Trust— Création. 

Under Rev. St. Mo. 1909, § 2869, relating to trusts resulting where the 
considération for a conveyance is paid by one and title is taken in the 
name of another, no trust results in favor of a son, where his father, upon 
the son's bankruptcy, devised property to the son's wife, which he had 
Intended to leave to the son, for the son had no right to the property and 
paid no considération therefor. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. §§ 91, 92, 98, 99, 100; 
Dec. Dig. <S=>63%.] 

®:»FoV other cases see same topic & KKY-NUMBBR m ail Key-Numbered Dlgesta & Indexei 
•Rehearing denied .January 13, 1917. 
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4. Trusts <©=s375(1) — Resultino Trtist— Récognition— Judgment. 

TJpon hls son's bankruptcy, a father devlsed to tbe son'a wlfe land wMch 
he had Intended to leave to the son. Some time after the conclusion of 
the bankruptcy proeeedings and the settlement of the estate, the wife con- 
veyed the land to her husband. Thereafter she sued to set aslde the con- 
veyance on the ground of fraud and undue Influence, and the husband 
set up a secret trust In hls favor. A consent decree, -whereby the wlfe 
received the rents from the portion of the property was entered. Held 
that, as the decree was conditlonal upon the wlfe's wlthdrawlng her suit 
and was by way of compromise, there was no Judidal récognition of a re- 
sultlng trust, whlch would entltle credltors of the husband, who asserted 
that in bankruptcy proceeding assets had been concealed, to reach the 
Interest received by the wlfe under the decree. 

[Ed. Note.— For other cases, see Trusts, Cent Dlg. §§ 613, 615; Dec. 
Dig. <g=»375(l).] 

Appeals from the District Court of the United States for the West- 
ern District of Missouri ; John C. Pollock, Judge. 

In the matter of the bankruptcy of Arthur Chapman. From an order 
denying leave to prove its claim on reopening of the proeeedings, the 
Interstate Trading Company, a corporation, appeals. Suits by George 
P. Whitsett, trustée, and by Joseph M. Jones, trustée, against Jessie W. 
Chapman. From the decree, each party severally appeals. Order de- 
nying leave to créditer to prove its claim affirmed, decree reversed, and 
cause remanded. 

E. J. Geittman and New, Miller, Camack & Winger, ail of Kansas 
City, Mo., for Jessie W. Chapman. 

Charles M. Howell and Joseph S. Brooks, both of Kansas City, 
Mo., for Arthur Chapman. 

I. J. Ringolsky and H. S. Julian, both of Kansas City, Mo., for trus- 
tées and Interstate Trading Co. 

Before HOOK and ADAMS, Circuit Judges, and ELLIOTT, Dis- 
trict Judge. 

HOOK, Circuit Judge. Thèse appeals in bankruptcy involve the 
right of certain creditors of Arthur Chapman, bankrupt, to prove their 
demands, and also the claim of the trustées to the interest of his for- 
mer wife, Jessie W. Chapman, in property devised to her by her 
father-in-law, Andrew L. Chapman, deceased. 

[ 1 ] Arthur Chapman, a son of the testator, became bankrupt twice, 
once on his voluntary pétition in February, 1904, and again in an invol- 
untary proceeding January, 1913. In the first proceeding he scheduled 
no assets available to creditors, and but f ew of them proved their claims. 
He was discharged in January, 1905, and the case was closed. It was 
reopened in May, 1913, upon the pétition of creditors, upon the ground 
of a f raudulent concealment of assets, and George P. Whitsett was ap- 
pointed trustée. Joseph M. Jones is the trustée in the second bank- 
ruptcy proceeding. The Interstate Trading Company is one of the 
creditors who at the time of the first proceeding failed to prove their 
claims and are now asking to do so. The trial court denied them relief. 
The other creditors similarly situated are in the court below awaiting 
the resuit of the appeal of that company. This matter may be disposed 

$=»For othsr casM le* tam* tople * KET-NUMBER U «Il Ktr-Numbered DIg«st« & IndwM 
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of at once. With some exceptions, not material hère, the limitation of 
one year after the adjudication, prescribed by section 57n of the Bank- 
ruptcy Act for proof of claims, is definite and conclusive. The period 
is not enlarged or started anew by the discovery of unscheduled assets. 
In re Peck, 93 C. C. A. 470, 168 Fed. 48 ; In re Meyer (D. C.) 181 Fed. 
904; In re Paine (D. C.) 127 Fed. 246. 

[2] The other question dépends upon whether the devise of prop- 
erty to Mrs. Chapman by the bankrupt's father in May, 1903, was 
upon a trust in favor of the bankrupt, enforceable by him or by his 
trustées in bankruptcy. Mrs. Chapman still retains an interest in that 
property, which at the instance of the trustées the trial court sub- 
jected to the claims of creditors, excepting those which might hâve 
been, but were not, proved in the first proceeding. The contention of 
the trustées is that the devise to Mrs. Chapman was in secret trust for 
the bankrupt, the testator's son, to be executed at his request; that 
the trust was enforceable under the Missouri laws, and was actually 
executed by her after his discharge in the first proceeding. The will 
was made and probated without objection or contest about ten months 
before that proceeding was begun. The testator's will, which thereto- 
fore had given the bankrupt a third share equal to that of each of his 
two brothers, was changed so that his share went to Mrs. Chapman to 
hold "in her own right," without qualification. 

It is urged that the testator was induced to make the change because 
of the existing insolvency of the bankrupt and by her verbal promise 
to the testator to convey to the bankrupt whenever he desired. There 
is no contention that she solicited the testator to do so, or exercised 
undue influence upon him, or committed a fraud other than by her 
bare insistence upon a right in conflict with the alleged promise. We 
think the case is clearly within section 2868, Rev. Stat. Mo. 1909, which 
provides that: 

"AU déclarations or créations of trust or confidence of any lands, tene- 
ments or hereditaments shall be manifested and proved by some writing 
sigried by the party who is, or shall be, by law, enabled to déclare such trusts, 
or by his last will, in writing, or else they shall be void." 

A devise of an estate in lands absolute in form, confirmed and made 
final by the probate of the will, without contest within the statutory 
period therefor, cannot be defeated by the assertion of an oral promise 
by the devisee to the testator to hold in trust for another. Such an in- 
security of title is within the very condition which the statute was 
designed to guard against. The attack upon the manifest purport of 
the will not only assails the efïect of the probate (Stowe v. Stowe, 140 
Mo., 594, 41 S. W. 951), but seeks to accomplish by oral proof what 
should hâve been declared by the testator in his will or by the devisee 
in writing (Price v. Kane, 112 Mo. 412, 20 S. W. 609). 

[3, 4] By the testator's devise to Mrs. Chapman there was no diver- 
sion of assets of the bankrupt to which his creditors had a right to look. 
If the property had been his, and he had conveyed it in anticipation of 
bankruptcy, they might hâve complained. But it was not his in law or 
equity, and had never been. It belonged to the testator, with the ab- 
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soluté right of disposition. He could either disinherit his son or so 
give him the benefit as to withhold it from his creditors as by a spend- 
thrift trust. Shelton v. King, 229 U. S. 90, 33 Sup. Ct. 686, 57 L. Ed. 
1086. The mère expectancy of inheritance by a son is not an asset 
for his creditors. It must so mature into a concrète form as to be 
susceptible of enjoyment or enforcement by him, and their right is 
measured by his. There was no resulting trust under section 2869, 
Rev. Stat. Mo. 1909. There was no fraud by Mrs. Chapman, nor 
payment of considération by the bankrupt, as in the ordinary cases 
under that section. 

But it is said Mrs. Chapman actually executed the trust by con- 
veying her interest in the property, and her conveyance was confirmed 
by a decree of a state court at Kansas City. It is true that in May, 1906, 
three years after the death of the testator and more than a year after 
the discharge of the bankrupt in the first proceeding she executed a deed 
to him and he later deeded to the Arthur Chapman Investment Com- 
pany, a corporation he organized. We see nothing of controlling sig- 
nificance in her conveyance. It was not expre.ssed as being in exécu- 
tion of a trust, and in the circumstances of the case we think it quite 
as attributable to the désire of a wife with minor children to keep her 
family together and to put importunities at rest. In the fall of 1908, 
when the relations between the couple became openly strained, she 
brought suit in the state court against the bankrupt, the Investment 
Company, and others to annul the conveyance as having been obtained 
from her by fraud and undue advantage in her sickness. In answer, 
a secret trust based on her alleged promise to the testator and the 
exécution thereof by the conveyance were set up in défense. In April of 
the following year, 1909, a contract of compromise and settlement of 
the suit and ail matters of dispute was executed by Mrs. Chapman, the 
bankrupt, and the Investment Company. It provided that the title to 
the property should be confirmed in the company, the bankrupt's gran- 
tee, subject to a charge upon the rentals accruing from one of the 
tracts, securing the payment to her of a fixed suni during her life. Her 
suit to set aside the conveyance was to be disposed of by a decree in 
favor of défendants either by stipulation or upon hearing, at the op- 
tion of the bankrupt, and in form to be approved by counsel for the 
parties. Various other provisions were made, which are not impor- 
tant hère. The contract concluded with this clause : 

"Performance of the above provisions by the parties shall be concurrent, and 
each shall be contingent upon the performance of the others." 

On the same day another instrument was executed, securing her 
interest by a charge upon the rents, and a decree was entered in the 
state court containing a finding that the title to the property wâs vested 
in the Investment Company by conveyances from her and the bankrupt, 
and adjudging that she "take nothing by her pétition herein filed and 
that the same be dismissed." The decree recited that the cause came 
on "to be heard on the pleadings and ail the parties plaintif! and de- 
fendants consenting and agreeing thereto." The lease, upon the rentals 
of which the interest of Mrs. Chapman was secured, failed, so in 
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December, 1911, the matter was adjusted by payment to her of a lump 
sum and a contract for a less monthly sum than before, secured by a 
trust deed upon a third interest in another of the tracts of land which 
had belonged to the testator. This was more than a year before the 
second proceeding in bankruptcy was begun or the reopening of the 
first proceeding. 

It is this interest of Mrs. Chapman and the payments to her which 
the trustées in bankruptcy now seek to reach. They rely upon the de- 
cree of the state court sustaining her conveyance of the estate she de- 
rived by the will, and interpret it in the Hght of the answer to her suit. 
But manifestly the decree was by consent, without trial upon proofs, 
and it was subject to a concurrent réservation to her of an interest in 
the property. It was not an adversary decree, by which she was de- 
feated. She did not take what she got by gift of her husband and his 
investment Company. In a give and take compromise and settlement 
of that kind, a créditer of one of the parties cannot go in and pick out 
what he likes, leaving the rest as undesirable. The parties were com- 
pétent to contract; their mutual engagements were lawful and should 
be regarded as an entirety. There was récognition in the decree of a 
compromise, and the leaving of the title to the property in controversy 
where it apparently stood was a matter of convenience, rather than an 
adjudication against her, which precluded the exhibition and assertion 
of the other formai instruments concurrently executed. 

The order denying reHef to the Interstate Trading Company îs af- 
firmed. The decree of May 14, 1915, is reversed, and the causes are 
remanded for further proceedings in conformity with this opinion. 



PACIFIC TELEPHONE & TEI.EGRAPH CO. T. DAVENPORT INDB- 
PENDENT TELEPHONE CO.» 

(Circuit Court of Appeals, Nlnth Circuit. Norember 6, 101&) 

No. 2693. 

1. SPBCinC PEBFORMANClt <3=»29(1) CONTBACTS— CERTAINTT, 

A contract for the purchase and sale of the property of a téléphone Com- 
pany is sufiiclently definite to be specifleally enforced, where représenta- 
tives of the contracting parties had no dlfficulty In Identifying and ap- 
praislng the property In accordance with the provisions of the contract, 
for that is certain which can be made certain. 

[Ed. Note. — ^For other cases, see Spécifie Performance, Cent Dig. f{ 69, 
TO ; Dec Dig. «=»29(1).] 

2. Vendob awb Puhohaseb <Ss>137 — Contbact— Consteuction— Suftiobehot o» 

Titus. 

A contract for the purchase and sale of the property of complainant 
téléphone company, after providing for appraisal, reclted that upon the 
flxing of the value défendant would pay the amount fized, and complainant 
would convey that portion of Its property whicb défendant migbt lawfully 
acquire; tbe title to auch property belng acceptable to défendant'» at- 

#=9Far athar euM sm (un* topic * KST-NUMBEB In *11 Kay-Numbarcd DltwU * IndcxM 
•Rehearins denled Januarr t, UU. 
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torneys. Complainant admitted that the contract made défendant the 
judge of what property of complainant it might legally acquire. Held 
that, In View of such concession, spécifie performance cannot be enforced 
wliere the title to the property was not acceptable to defendant's attor- 
neys, and they were not acting arbitrarily or capridously, for it is com- 
pétent for parties to stipulate that the title of the vendor shall be such 
as will be pronounced good by a specifled attorney, and disappro%'al, if in 
good faith, Is conclusive. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. § 260 ; 
Dec. Dig. <S=»137.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Eastern District of Washington; Frank H. Rud- 
kin, Judge. 

Bill by the Davenport Independent Téléphone Company, a corpora- 
tion, against the Pacific Téléphone & Telegraph Company, a corpora- 
tion. From a decree for complainant, défendant appeals. Reversed, 
with directions to dismiss the bill. 

June 20, 1914, the appellee (complainant in the court below) was in posses- 
sion of and operating a téléphone System in Lincoln county, state of Washing- 
ton, consisting of approximately 30O miles of téléphone wlres, strung on pôles 
and reaching and serving the towns of Davenport, Reardan, and Peach, in 
that county, and also a local exchange in Davenport, consisting of wires and 
pôles Connecting with the suburban lines mentioned, and was in possession 
of a large number of téléphone pôles, cross-arms, insulators, storage batteries, 
converters, and other property incidental to its téléphone business, and was 
also in possession of a téléphone Une extending from Davenport to the clty 
of Spokane, which was used as a toll llne for connection with that city and 
with towns in Eastern Washington and Northern Idaho by patrons of the 
téléphone éxchanges at Davenport and Reardan. 

On the said 20th day of June the appellant (défendant in the court below), 
through its président, wrote to the président of the appellee the foUowing: 

"The Pacific Téléphone and Telegraph Company. 
"Office of the Division Commercial Superintendent 
"G. E. Hickman. Spokane, June 20, 1914 

"Mr. A. T. West, Spokane, Washington — Dear Sir: Conflrming our conver- 
sation of to-day : 

"1. In the event of the consolidation of the two exchanges now in Spokane, 
the Pacific Téléphone & Telegraph Company agrées to make a contract with 
the Davenport Independent Téléphone Company, givlng the Davenport Com- 
pany a connection with the Consolidated exchange, and through that exchange 
with the System of the Interstate Company, imder the same terms and con- 
ditions as that connection is now given to the Davenport Company by the 
Home Téléphone Company of Spokane. 

"2. In the event that the Davenport Company desires to sell its property to 
the Pacific Company, and so notifies the Pacific Company in writing withln 
60 days from this date, an appraisement shall be made of the reproduction 
value, néw, of the property of the Davenport Company by you, representing 
the Davenport Company, and by one of our engineers, representing this com- 
pany, and, in the event of your failure to agrée with our représentative, the 
value Is to be fixed by a third person selected by you and our engineer, and 
the Pacific Company will thereupon pay the amount so fixed, and the Daven- 
port Company Will thereupon convey to the Pacific Company that portion 
of its property which the Pacific Company may lawfully acquire, the title to 
such property to be acceptable to the attomeys for this company. 

"Dur Mr. Hickman is autliorized to tàke up with you any matters In this 
connection. 

"Yours very truly, G. K. McFarland, Président." 
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In answer to the foregoing communication the président of tlie appellee 
wrote as follows: 

"Spokane, Wasli., Aug. 10, 1914. 
"The Pacific Téléphone & Telegraph Co., Mr. G. E. Hickman, Div. Com'l 
Sup't, Spokane, Wash. — Gentlemen: Please be advised that we désire to sell 
our property to you in accordance with conditions outlined in Président Mc- 
Farland's letter of June 20th last, addressed to the wrlter. 

"ïours very truly, Davenport Independent Téléphone Co., 

"By A. T. West, Président." 

Thereafter the appellant appointed as its engineer H. J. Tinkham to act with 
Mr. West In maklng an appraisement of the reproduction value of the prop- 
erty of complainant, for the purpose of flxing the priée to be paid by the de- 
fendant to the suit therefor, whieh appraisers examined the property, and on 
the 5th day of October, 1914, flxed the sald reproduction value at $34,623.00, 
by a wrlting in words and figures as follovrs: 

"Priée agreed upon as reproduction cost of Davenport Ind. Tel. Co. prop- 
erty, $34,023.00. H. J. Tinkham. 

"Spokane, Wash., Oct. 5th. A. T. West." 

The suit being brought to enforce the spécifie performance of the contract, 
the défendant thereto set up, among other things, that the writings between 
the parties did not constitute a valid contract; that the attorneys for the 
défendant to the suit examined the tltle to the propertles referred to, and 
that such title was not acceptable to them, and that they so advised their cli- 
ent; that the complainant has not, as a matter of fact, a merchantable title 
to the said propertles ; that the complainant had not even a franchise or per- 
mit to operate an exehange in the city of Davenport; that on June 20, 1914, 
and for many years theretofore, and ever since, the défendant has been en- 
gaged in Interstate commerce in téléphonie communication between the states 
of Idaho and Washington, and has controlled and operated téléphone Unes 
between nearly ail of the cities and towns in the state of Idaho in the north- 
em part thereof, and nearly ail of the cities and towns in the state of Wash- 
ington, whereby the people residing or being in one state may hâve and do 
communicate telephonically through the Unes operated by the défendant with 
the people residing or being in the other state ; that on said June 20th, and 
before and since, the toU Unes which the complainant claims to own, extend- 
ing from Davenport and Beardan and other communlties to Spokane, were 
connected telephonically with the Unes of a System which was being operated 
in compétition with the défendants Unes between Eastem Washington and 
Xorthern Idaho, which System belonged to the Interstate Téléphone Company 
and the Home Company of Spokane, and that there was a contract between 
the complainant and the other companies provlding for such connection, and 
by virtue thereof the complainant was engaged In Interstate commerce, trans- 
mitting téléphone messages between various points in the state of Washington 
and various points in the state of Idaho, whereby those résident or being in 
one state could and did talk over the said Unes with those résident or be- 
ing in the other state ; that in July, 1913, thB United States government 
brought an action in the United States District Court for the state of Oregon 
against the défendant to this suit and other companies for the purpose, among 
other things, of preventlng this défendant from acquiring the propertles of 
th-e Interstate Company and the Home Company referred to, upon the ground 
that such acquisition would violate the terms of the Sherman Anti-Trust Act, 
and in said action, prior to June 20, 1914, a decree was entered perpetually en- 
joining the défendant to the présent suit from acquiring said propertles, with 
the qualification that, if the local authorities of the city of Spokane should 
décide m favor of a consolidation of the two exchanges in that city, namely, 
the Home exchange and this défendants exchange, then said decree might be 
modified to permit such consolidation, but with the proviso that the Interstate 
Company should be connected with and hâve the benefit of such consoUdated 
exchanges, and said compétition in Interstate téléphonie communication should 
be continued, ail of which was well known to the complainant on June 20, 
1914; that the défendant to this suit at that time desired to hâve said two 
exchanges thus consoUdated, and expected to obtain municipal consent there- 
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to; that in order to protect the complalnant in its connection in Spokane, and 
thereby with the System of the Interstate Company, and to protect Its inter- 
state business, the défendant to this suit agreed with Mr. West as set f ortli in 
paragraph 1 of the said letter of June 20, 1914 ; that the sale of the property 
in question would be in violation of the Sherman Anti-Trust Act, in that the 
same would be in restralnt of commerce in téléphonie communication betweeu 
the two States mentloned, and would tend to nionopolize such commerce ; that 
said sale would also be in violation of the said decree in the suit brought by 
the United States government, which decree was known to the complalnant on 
June 20, 1914 ; that the complalnant has a f uU, complète, and adéquate reme- 
dy at law ; and that the court is without jurlsdiction in equity. 

The issue made between the parties In respect to the alleged part perform- 
ance of the contract sued on having been determined in favor of the défendant 
to the suit by the court below, no further référence to it need be hère made. 
The trial court held that the contract sued on violated neither of the provisions 
of the Sherman Anti-Trust Act nor the decree of the United States court for 
the District of Oregon, and, further holding that the title to the property cov- 
ered by the contract sued on, tendered by the complalnant, was a marketable 
title, and that, notvvlthstandlng the objections made to it by the attorneys of 
the défendant to the suit, the latter was bound to accept the title and pay 
the purchase priée in accordance with its jjromise, decreed a spécifie per- 
formance as prayed for, from which decree the présent appeal cornes. 

Post, Avery & Higgins, of Spokane, Wash. (Pillsbury, Madison & 
Sùtro, of San Francisco, Cal., of counsel), for appellant. 
Turner & Geraghty, of Spokane, Wash., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1] The 
only uncertainty' we see about the contract is the absence of a spécifie 
description of the property ; but that that is certain which can be made 
certain is an axiom of the law, and the record shows that the repré- 
sentatives of the respective parties had no difficulty in identifying and 
appraising the property in accordance with the provisions of the con- 
tract. We therefore think the court below was quite right in not hold- 
ing it void for uncertainty. 

[2] But according to its express provisions, upon the fixing of the 
value of the property in the way agreed upon, the appellant was re- 
quired to pay such value for, and the appellee to convey to the appel- 
lant, "that portion of its property which the Pacific Company [appel- 
lee] may lawfully acquire, the title to such property to be acceptable to 
the attorneys for this company." The record shows that the appellant 
refused to accept, and consequently to pay for, any portion of the prop- 
erty in question, first on the ground that it could not lawfully acquire 
any of it, and on the further ground that the appellee's title to the prop- 
erty was not acceptable to the appellant's attorneys. There is nothing 
in the record even tending to show that the action of either the appel- 
lant or its attorneys in the respects indicated was in bad faith, arbitrary, 
or in any way capricious. According to the express admissions made 
in the brief of the learned counsel for the appellee, the détermination 
of the question as to whether the appellant could lawfully acquire any 
of the property was, by the contract, vested solely in the appellant. 
To show that we make no mistake in regard to that matter we quote 
from the appellee's brief as f ollows : 
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"The offer was for ail the properties of the appellee, at a price to be fixed 
by appralsers, but to be fully eomplied with by the conveyance of such portion 
thereof as the appellant mlght lawfully acquire. Now, where is the uncer- 
tainty? The matter was not left open to fiirther parley between the parties, 
because the appellee had agreed to convey ail Its property. It was not a mat- 
ter to be determined by the preconeeived vlew of attorneys on either side, as 
suggested by appellant, because the légal rights of suitors are not fore<:losed 
in that manner. Clearly it was a matter for the détermination of the appel- 
lant alone. It could take ail the properties, if it thought such a purehase 
Innoeuous to the law. If it doubted its right to purehase ail, it could talîe any 
part that it eoneeived it had a right to take. Can it be said that there is 
any uncertainty in a contract of purehase which gives the right to purehase, 
for a certain specified sum, ail of a specifled list of properties or such part 
thereof as the vendee may choose tô take? Such a contract simply confers 
an élection on the purehaser to be exercised by him at his option. Absolutely 
no will was to be eonsulted under this contract, but that of the appellant. 
The contract stood for ail or a part, as the appellant itself might détermine. 
* * * 

"If the appellant had been the aetor, and had conie into court for a spécifie 
perforjuance, alleging either that it niight lawfully acquire the whole of the 
property, or that it might lawfully acquire a part thereof, and praying spécifie 
j)erformance in whole or in part as the case might be, it could not bave been 
said that tliere was sucli uncertainty as to what it had agreed to do, or what 
the appellee had agreed to do, that spécifie performance would hâve been 
denied. The appellant had agreed to pay the reproduction value of ail the 
properties. The appellee had agreed to convey ail or any part of the properties 
that the appellant might conceive it had a right to purehase, and its élection 
on that point, we submit, could not bave been contested. Manifestly if the 
contract is sufflclently certain for tlie purposes of the appellant, it must be for 
those of the appellee. There must be mutuality. 

"On this bill brought by the appellee there were two courses open to the 
court for the détermination of the property to be conveyed : (a) It could hâve 
required the appellant to elect whether it would take ail or only part of the 
property, as it would hâve been required to elect if it had been the moving 
party. (b) It could go on and détermine for itself whether appellant might 
lawfully acquire ail, or only a portion, of the property, and make a decree 
accordingly." 

Passing that considération, however, the refusai of the appellant to 
make the purehase being also based on the ground that the appellee's 
title to the property was not acceptable to the appellant's attorneys, and 
the évidence not only failing to show any bad faith, or arbitrary or 
capricious action, in that regard, but that the rejection of the title by 
the attorneys for the appellant was based upon defects which were 
clearly debatable, and at least not free f rom doubt, we regard it as clear 
that the decree enforcing the spécifie performance of the contract can- 
not be sustained. In 39 Cyc. 1509, 1510, it is said: 

"It is perfectly compétent for the parties to stipulate that the title of the 
vendor shall be such as wùll be pronounced good and merchantable by an at- 
torney, title or trust company, or other thlrd person, and the purehaser will 
not be required to take a title not so pronounced good so long as there is good 
faith, although the court may deem it good under the law. TJnder such a con- 
tract the approval or disapproval of such third ]ierson is conclusive. If made in 
good faith, and with no improper motive, although in the opinion of the court 
the title may be good as a matter of law." 

See, also, Allen v. Pockwitz, 103 Cal. 85, 36 Pac. 1039, 42 Am. St. 
Rep. 99; Watts v. Holland, 86 Va. 999, 11 S. E. 1015; Atwood v. 
Fagan (Tex. Civ. App.) 134 S. W. 765 ; Ives v. Kimlin, 140 Mo App 
293, 124 S. W. 23; Fleming v. Burnham, 100 N. Y. 1, 2 N. E. 905. 
236 F.— 50 
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It results that the judgment must be and is hereby reversed, with 
directions to the court below to dismiss the bill; the appellant to re- 
cover costs in both courts. 



MALONB V. COHN. 

(Circuit Court of Appeals, Flfth Circuit. November 3, 1916.) 

Nos. 2939, 2940. 

1. Instjbanok ®=»586, 587 — Jjtk Insurance — Right op Bknbficiabt. 

Under Civ. Code Ga. 1910, § 2498, declarlng that the Insured may direct 
the money to be paid to hls Personal représentative, or to hls widow, or 
children, or hls assignée, and upon such direction glven and assented to by 
the insurer, no other person can defeat the same, a wife, designated aa 
beneflciary of life poUcles, whlch reserved to the insured the right to 
change the beneflciary, has no vested and indefeasible interest In the poU- 
cles, though the désignation was assented to by the insurer, whlch wiU 
prevent the Insured from subsequently changlng the beneflciary. 

[Ed. Note.— For other cases, see Insurance, Cent Dlg. §{ 1469, 1470; 
Dec. Dlg. <@=»586, 587.] 

2. Bankruptot ie=>143(12) — Eight of Tbustbe — Insubance Poliot. 

Bankr. Act July 1, 1898. c. 641, § 70a, 30 Stat 565 (Comp. St. 1913, f 
9654). déclares that the trustée shall be vested by opération of law wlth 
the tltle of the bankrupt to ail property whlch, prior to the flllng of the 
pétition, the bankrupt could by any means hâve transferred, or whlch 
mlght hâve been levled upon and sold under Judldal process agalnst 
hlm, provlded that when any bankrupt shall hâve any Insurance poUcy 
which has a cash surrender value payable to hlmself, hls estate. or bis 
Personal représentatives, he may, witbln 80 days after the surrender 
value has been ascertalned, pay or secure to the trustée the sum so ascer- 
talned, and continue to own, hold, and carry such poUcy free from the 
daims of ereditors. Insurance poUdes on the life of a bankrupt, having 
a cash surrender value, designated his wife as beneflciary, but the bank- 
rupt was authorized to change the beneflciary, and the wife had no vested 
right. Held, that as the beneflciary could be changed by the bankrupt 
and he could in that way obtain thelr surrender value, the right to such 
pollcles or thelr surrender value passed to the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. S 201; Dec. 
Dlg. <g=»143(12).] 

8. Bankruptot <©=>143(12) — ^Insuranoï Polîmes — Rights or Trustée. 

Where a Ufe pollcy, autborizing change of beneflciary by Insured, though 
not flxing a cash surrender value, declared that cash loans mlght be ob- 
talned by the Insured on the sole security of the pollcy, such pollcy is so 
completely under the dominlon of the insured that on hls bankruptcy It Is 
an asset passing to hls trustée, though the Insured upon paying the 
trustée the loan value of the pollcy, may retaln It free from the clalms of 
credltors ; the purpose of the provlso in the section belng to enable bank- 
rupts to continue In force Insurance on thelr Uves and to free the estate 
from difficulties In continuing such Insurance. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. { 201; Dec. 
Dlg. ®=>143(12).] 

Pétitions to Superintend and Revise from the District Court of 
the United States for the Southern District of Georgia ; Emory Speer, 
Judge. 

In the matter of the bankruptcy of A. S. Cohn. Pétition by R. A. 
Malone, as trustée in bankruptcy, to superintend and revise a decree 

^=oFoT other cases see same toi>lc & KEY-NUMBSll lu ail Key-Numbered Dlgests & Indexes 
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denying the right of the trustée to policies of insurance on the life of 
the bankrupt. Pétitions granted, and decrees reversed. 

Alexander Akerman and Chas. Akerman, both of Maçon, Ga., and 
Sam S. Bennet, of Albany, Ga., for petitioners. 

George S. Jones, of Maçon, Ga., and I. J. Hofmayer, of Albany, Ga., 
for respondent. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. At the time the pétition in bankruptcy 
was filed and when the adjudication of bankruptcy was made there 
were in existence three policies of insurance on the bankrupt's life, 
two in the Penn Mutual Life Insurance Company, issued, respectively, 
in 1902 and 1905, and one in the New York Life Insurance Company, 
issued in 1902. At that time the bankrupt's wife was the beneficiary of 
each of the policies. By the terms of each of the policies the assured, 
the bankrupt, had the right, at any time during the continuance of the 
policy, to change the beneficiary if the policy was not then assigned. 
By the terms of the Penn Mutual policies each of them had a présent 
stated "loan or cash surrender value." The New York Life policy did 
not, in terms, provide for a "cash surrender value" during the 20-year 
accumulation period of the policy, but provided that stated "cash loans 
can be obtained by the insured on the sole security of this policy on 
demand at any time after this policy has been in force two fuU years, 
if premiums hâve been duly paid to the anniversary of the insur- 
ance next succeeding the date when the loan is made." The pétitions 
to superintend and revise bring into question decrees to the effect that 
the trustée in bankruptcy was not entitled to either of the policies, or to 
be paid the cash value thereof . 

[1] In the District Court the view prevailed that a Georgia stat- 
ute has such effect as to deprive the policies in question, , after the 
bankrupt's wife was named as the beneficiary thereof, of the qualities 
of property to which the trustée in bankruptcy is entitled under section 
70a of the Bankruptcy Act. The statute to which such effect is at- 
tributed is section 2498 of the Georgia Code of 1910, which reads as 
f ollows : 

"The assured may direct the money to be paid to his Personal représenta- 
tive, or to his widow, or to his chlldren, or to hls assignée; and upon such 
direction given, and assented to by the insurer, no other person can defeat 
the same. But the assignment is good without such assent." 

[2] We hâve the authority of the Suprême Court of Georgia for 
saying that the original enactment of this provision was but a statu- 
tory adoption of a proposition announced by the Suprême Court of 
Georgia in the case of Grenville v. Crawford, 13 Ga. 355, which was 
decided not long before that enactment was made. Smith v. Head, 75 
Ga. 755, 758. In the case of Grenville v. Crawford it appeared that the 
insured in a life policy assigned it to his créditer, accompanied by a 
stipulation that should he die before the secured debt was paid the as- 
signée was to hold the policy as collatéral security for the debt and 
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turn over the balance to the insured's widow. The insured died, leav- 
ing the whole of the secured debt unpaid. The claim of his adminis- 
trator asserted in the suit was that, "the intestate being entitled to re- 
deem the poUcy by the payment of the secured debt during his life- 
time, the same right descends to his légal représentative," and that 
such représentative was entitled to the surplus left after paying the 
secured debt. This contention was overruled, the court deciding that 
the insured's widow, and not his personal représentative, was entitled 
to the residue o£ the amount collected on the policy left after the satis- 
faction of the secured debt. Nothing in the terms of the statute, es- 
pecially when they are considered in the light of the circumstances of 
its enactment, indicates that it had any other purpose or effect than to 
deny to any one other than the assured himself the power to defeat a 
direction by him to pay to his personal représentative, or to his widow, 
or to his children, or to his assignée, the money payable in a life pol- 
icy issued to him. The provision does not purport to make every 
such direction by the assured irrévocable by him, or to invalidate a 
stipulation in a life policy, giving the assured the right to change the 
beneficiary at any time during the continuance of the policy. The 
statute puts a direction by the assured to pay to his widow on the 
same footing as one to pay to his assignée. If a policy is assigned as 
security for a debt which the assured pays during his life, certainly 
the statute is not to be given the eflfect of putting it out of the power 
of the assured to change the beneficiary upon the reassignment of the 
policy to him by the satisfied creditor. Nothing in its terms justifies 
giving it a différent opération or effect in the case of a direction to 
pay to the widow. We are not of opinion that the provision quoted 
had the effect of conferring on the bankrupt's wife, as the resuit of 
her having been named as the beneficiary, a vested and indefeasible 
interest in policies by the terms of which the beneficiaries could be 
changed by the bankrupt at any time. 

"The trustée of the estate of a bankrupt, upon his appolntment and quallfl- 
cation * * * shall * * * be vested by opération of law with the title 
of the banlirupt, as of the date he was adjudged a bankrupt, except in so far 
as it is to property which is exempt, to ail * * * (5) property which 
prlor to the flUng of the pétition he could by any means hâve transferred or 
which might hâve been levled upon and sold under .ludicial process against 
him: Provided, that when any bankrupt shall hâve any Insurance policy 
which has a cash surrender value payable to himself, his estate, or personal 
représentatives, he may, within thirty days after the cash surrender value 
has been ascertained and stated to the trustée by the company Issuing the 
same, pay or secure to the trustée the sum so ascertained and stated, and con- 
tinue to hold, own, and carry such policy free from the daims of the cred- 
itors participating in the distribution of his estate under the bankruptcy pro- 
ceedlngs, otherwise the policy shall pass to the trustée as assets." Bankrupt- 
cy Act, § 70a. 

Under the terms of this section if an existing policy on the life of 
the bankrupt confers upon him a property interest which prior to the 
filing of the pétition he could by any means hâve transferred, the trus- 
tée is entitled to the policy or its surrender value. Under such pol- 
icies as those hère in question the interest of one who happens to be 
the beneficiary at the time the bankruptcy of the assured occurs is al- 
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together contingent, being subject to be extinguished at any time 
by the assurée!, the bankrupt, exercising bis right to realize on the 
policy or to continue it with a newly designated beneficiary, just as he 
may choose. The bankrupt's complète dominion over such a policy 
makes it bis, and it passes, with the rest of his property, to his trustée, 
subject only to the right conferred on the bankrupt by the proviso to 
the section just quoted. In re Herr, 182 Fed. (D. C.) 716; In re Bon- 
villain (D. C.) 232 Fed. 370; Collier on Bankruptcy (9th Ed.) 1014. _ It 
is not fairly open to question that, prior to the filing of the pétition 
in bankruptcy, so far as the two Penn Mutual policies were concerned, 
means were available to the bankrupt of realizing on the policies him- 
self or of transferring them to some one other than his wife. 

[3] The New York Life policy, equally with the Penn Mutual pol- 
icies, is so completely under the dominion of the bankrupt as to make 
it an asset which passed to his trustée. Does its failure expressly to 
provide for a présent cash surrender value stand in the way of the 
bankrupt acquiring the right to hold, own, and carry the policy by 
paying or securing to the trustée an ascertained sum of money? The 
failure of the policy to provide expressly for a présent cash surrender 
value does not hâve this effect if in fact it bas such a value by the 
concession or practice of the company issuing it. Hiscock v. Mertens, 
205 U. S. 202, 27 Sup. Ct. 488, 51 L. Ed. 771. A main purpose of the 
proviso to section 70a was to enable the bankrupt to keep alive insur- 
ance on his life in force at the time of his bankruptcy by paying or se- 
curing to the trustée the amount in cash presently realizable by him from 
the insurer on his policy or policies. In the opinion in the case of Bur- 
lingham v. Grouse, 228 U. S. 459, 472, 33 Sup. Ct. 564, 567 (57 L. Ed. 
920, 46 L. R. A. [N. S.] 148), speaking of this provision, it was 
said : 

"Congress undoubtedly had the nature of Insurance coiitracts in mind in 
passing section 70a witli its proviso. Ordlnarily the lieeplng up of Insurance 
of either class woiild require the payment of premiums perhaps for a number 
of years. For this purpose the estate might or might not bave funds, or the 
payiuents might be so deferred as to unduly embarras» the settlement of the 
estate. Congress recognized also that niany policies at the time of bankrupt- 
cy might hâve a very considérable présent value whlch a bankrupt could real- 
ize by surrenderlng his policy to the company. We think it was this latter 
sum that the act intended to secure to credltors by requiring its payment to 
the trustée as a condition of keeping the policy alive. In passing this statute 
Congress intended, vvhile exacting thi.s much, that when that sum was realiz- 
ed to the estate the banlirupt should be permitted to retain the Insurance 
which, because of advaucing years or declliiing health, It might be Impossible 
for hlm to replace. It is the twofold purpose of the Bankruptcy Act to cou- 
vert the estate of the bankrupt into cash and distrlbute it among creditors 
and then to give the bankrupt a fre.sh start with such exemptions and rights 
as the statute left untouched. In the llght of this policy the act must be con- 
strued. We think It was the purpose of Congress to pass to the trustée that 
sum which was available to the bankrupt at the time of bankruptcy as a cash 
asset ; otherwise to leave to the insured the benefit of his life Insurance." 

In view of the policy evidenced by the proviso it cannot be supposed 
that it was contemplated by the lawmakers that the privilège extended 
to the bankrupt of retaining his insurance by paying or securing to the 
trustée the présent value which it has was to be withheld because ôf 



886 236 FEDERAL REPORTER 

the fact that the amount of that value is obtainable by him from the 
insurer on the conditional surrender of his policy as the sole security 
for a loan of the amount, instead of being obtainable from that source 
only upon an ttnconditional surrender of the policy. The concern of 
the trustée is to get the présent value of the policy if it is one having 
such a value, and it seems altogether immaterial how the bankrupt ac- 
quires the amount necessary to be paid or secured by him, vi^hether 
from the insurer or from some other source. The manifest purpose 
being to enable the bankrupt, when he has insurance on his life pos- 
sessing a présent value realizable by him, to satisfy the trustee's claim 
in that regard by paying or securing to him the amount of that value, 
we are of opinion that a policy is to be regarded as one having a cash 
surrender value within the meaning of the statute when it stipulâtes 
for a présent value made payable by the insurer on the conditional 
surrender of the policy as the sole security for a loan of the amount, 
instead of on its unconditional surrender. 

Our conclusions are that each of the policies mentioned passed to the 
trustée, but, as to each of them, subject to the right of the bankrupt 
to retain or reclaim it by paying or securing to the trustée the sum 
which the policy by its terms made available to him at the time of the 
bankruptcy as a cash asset. It follows that the pétitions to superin- 
tend and revise should be granted and the decrees complained of re- 
versed ; and it is so ordered. 



OHAMBBES et al. v. FABNHAM et al. 
(Circuit Court of Appeals, Seventh Circuit. October 3, 1916.) 

No. 2167. 

1. Bbokebs <S=>85(1) — Actions fob Commissions — Evidence. 

In an action by plaintiflfs for commissions earaed as brokers in effecting 
a sale, évidence that défendants in good faith paid another broker com- 
mission, and tbat after the sale was made he demanded the same, is in- 
admissible, for those facts would not afEect the right of plalntiffs to com- 
missions if earned. 

[Ed. Note.— For other cases, see Brokers, Cent. Dig. §§' 106, 108, 110, 
115; Dec. Dig. <ê=»85(1).] 

2. Béokees «=85(4) — Commissions — Right to. 

When a broker flnds a prospective purchaser to whom a sale is subse- 
quently made without the negotiations having been terminated, the in- 
térvening act of an outsider will not prevent the broker from coUecting 
his commission, though the purchaser may hâve been flnally persuaded to 
buy through the advice of such outsider. Therefore, in an action by 
plaintiffs for commissions earned as brokers, évidence that a sale to one 
flrst introduœd by them was consummated by another is not admissible 
without showing that such third persoa was employed to sell the 
property. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. J 107; Dec. Dig. 
«=>85(4).] 

e=3For other cases see «ame toplc & KEY-NUMBBR In ail Kejr-Numbersd DlgesU & Indexai 
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3. Tbial 'g=5l4.'? — Jury Questio?t — Employment of Brokek. 

Where, in an action by plaintiffs claiming commissions as brolcers, the 
évidence as to the employment of anotlier broker wlio effected the 
sale was confllctlng, the question was for the jury. 

[Ed. Note.— ror other cases, see Trial, Cent. Dig. §§ 342, 343; Dec. 
Dig. ®=3l43.] 

4. Brokers ©=>85(4) — Compensation — Actions — Evidence — Admissibilitt. 

Where défendants contended that the sale was effected, not by plain- 
tiffs, but by another broker, and his employment was shown, évidence of 
his représentations to the purchaser, who was Introduced to défendants 
by plaintiffs, and his efforts made in effecting the sale, is admissible on 
the issue of procurlng cause. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. § 107; Dec. Dig. 
<S=85(4).] 

5. Appeal and Errob cS=3837(12) — Review — Offer of Pboof. 

In determinlng the proprlety of rejecting an offer of proof, the entire 
offer, and not isolated portions, should be considered. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3276; 
Dec. Dig. <S=>S37(12).] 

6. Bbokebs <S=»86(1) — Compensation — Offer op Pboop. 

In an action for commissions clalmed by plaintiffs, where défendant 
had paid the commission to another broker, an offer of proof that the 
other broker told one of défendants he had come to buy the property for 
the purchaser, and offered a sum stated, does not show that the second 
broker was the agent for the purchaser, though indlcatlng that such 
broker had previously brought the parties together, for brokers often 
refer to purchasers as their clients. 

[Ed. Note.— For other cases, see Brokers, Cent. Dig. §§ 117, 118; Dec. 
Dig. iS=386(l).] 

7. Brokers <S=85(6)— Actions for Commissions — Evidence — Admissibility. 

Plaintiffs, who flrst introduced a purchaser to défendants, claimed com- 
missions for a sale subsequently effected, though défendants paid com- 
missions to a second broker on the theory that he was the procuring 
cause. Statements by the purchaser that he had abandoned ail thoughts 
of buying, untll the second broker demonstrated how he could increase the 
rental, was rejected. Heldi, that such testimony was admissible on the 
question of abandonment and procuring cause. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. § 111; Dec. Dig. 
<S=585(6).] 

8. ÏEiAL ®=5 139(1) — JiTBY Question — Weight of Evidence. 

The weight to be given testimony is a question for the jury. 
[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 332, 333, 338-341 ; 
Dec. Dig. <®=>139(lj.] 

9. Trial <g=»192 — Instructions — Assumption of Facts. 

In an action for commissions claimed by a real estate broker, where 
the amount was fixed by written correspondence, and the question in 
issue was wliether plaintiffs were entitled to any commissions, the court 
may properly charge that the amount of recovery was not in dispute. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. |§ 432-434; Dec. 
Dig. <S=>192.] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of IlHnois. 

Action by Harry J. Farnham and Edward M. Willoughby, copart- 
ners, doing business as Farnham, Willoughby & Co., against Frank R. 
Chambers, Edward Trowbridge Hall, Patrick F. Griffin, and Frank S. 

@=>For other cases see same topic & KEY-NXJMBER In ail Key-Numbered Digests & lodexes 
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Tumbull, surviving partners, doing business as Rogers, Peet & Cij, 
There was a judgment for plaintiffs, and défendants bring error. Re- 
versed, and new trial ordered'. 

Action for real estate broker's commission. Verdict and judgment fcji 
plaintiffs. 

Plaintiffs in error, liereiu called "défendants," entered into an agreement 
with défendants in error, herein called "plaintiffs," brokers, for the sale ol 
défendants' real estate, situated in the city of Chicago. The employment wiis 
evldenced by letters. The agency was not exclusive, and other brokers were 
employed. 

Défendants subsequently sold the property to Simon W. Straus, the value ol 
the entire property being flgured at .^982,000, the value of the leasehold belng 
flxed at $250,000. Negotiations for such sale to Straus were begun by one 
Beehtel, an independent real estate dealer who shortly thereafter entered the 
employ of plaintiffs, and negotiations were continued by plaintiffs, "who at the 
time were also engaged in looking after the building. Such negotiations 
began in September and continued until the latter part of November, during 
which period the plaintiffs failed to secure a bid satisfactory to the défend- 
ants. In the latter part of December one of the défendants, while In Chicago, 
had a talk with one of the plaintiffs, and on the same trip met a Mr. Thorpe, 
a real estate broker, who up to this time was a stranger to the défendants. 
Thereafter Thorpe endeavored to interest Straus in the sale of this property, 
and continued his endeavors until February 2d, when the deal was consum- 
mated in New ïork; Thorpe and Straus both being présent. Both Thorpe 
and plaintiffs immediately demanded that défendants pay them a commis- 
sion, and upon défendants' failure to pay plaintiffs this action was brought. 
The alleged errors arlse out of the re.iection of testimony and the charge to 
the .iury. Référence to the latter will be made in the opinion. 

The court excluded ail évidence tending to show Thorpe, and not the plain- 
tiffs, was the procuring cause of the sale. Tlie court excluded évidence 
which défendants claim tended to show that both plaintiffs and Straus had 
abandoned their negotiations betore Thorpe took up the deal. The court 
excluded évidence showing that défendants paid Thorpe a commission ol 
$10,000, and also denied défendants' offer to show that Thorpe immediately 
after the deal was consunimated in New York demanded his commission. 

Isaac Mayer, of Chicago, 111., for plaintiffs in error. 
Sidney Adler and Charles Lederer, both of Chicago, 111., for défend- 
ants in error. 

Before MACK, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Jiidge (after stating the facts as aboyé). [1] Com- 
plaint is made because the court excluded the proffered proof showing 
that Thorpe was paid a commission for the sale of this property to 
Straus. This évidence was properly excluded. Subséquent payment 
by the défendants to Thorpe, even though made in good faith, could 
not détermine or préjudice the plaintiffs' right to a commission. Nor 
could the demand for the payment of a commission by Thorpe, after 
the sale was made, throw any light upon the issues presented by plain- 
tiffs' action. 

[2,3] Complaint is made because the court excluded certain évi- 
dence offered for the purpose of showing that plaintiffs had abandoned 
the deal, and that Straus had abandoned ail negotiations with plaintiffs 
some time prior to the sale on February 2d. Further complaint is 
made because of the rejection of this and other évidence, tending to 
show that Thorpe consummated the sale. 
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Plaintiffs' contention that an outsider, in no way employed to effect 
a sale, cannot by his acts prevent the broker from recovering a commis- 
sion (other facts being présent to justify a recovery), is supported by 
the authorities. Wiien a broker finds a prospective purchaser to whom 
a sale is subsequently made, and the negotiations between such broker 
and such purchaser hâve not been terminated, the intervening act of an 
outsider will not prevent the broker from collecting his commission, 
notwithstanding the purchaser may hâve been finally persuaded to buy 
through the advice of such outsider. Elmendorf v. Golden, 37 Wash. 
664, 80 Pac. 264; Dowling v. Morrill, 165 Mass. 491, 43 N. E. 295; 
Rigdon V. More, 226 111. 382, 80 N. E. 901. 

This being the rule, Thorpe's part in the negotiations leading to this 
sale became immaterial, unless there was sufficient évidence of the em- 
ployment of Thorpe by the défendants to raise a jury question. The 
évidence on this issue is very meager. Satisfactory proof, either di- 
rect or inferential, of the actual relation between the défendants and 
Thorpe, is lacking. Such proof as does appear gives rise to conflicting 
inferences and conclusions as to Thorpe's employment. Considering 
ail of the évidence, however, we are forced to the conclusion that the 
question whether Thorpe represented either or any of the parties in 
the transaction was properly for the jury. 

[4] If Thorpe was employed, either by express or implied contract, 
by the défendants to sell this property, then the rejected évidence was 
material. The offer to prove the représentations made by Thorpe, as 
well as the efforts by him made, as well as the resulting effect of such 
services upon Straus, were ail relevant upon the issue of procuring 
cause. Grieb v. Koeffler, 127 Wis. 314, 106 N. W. 113; Brumiield v. 
Pottier, 4 Mise. Rep. 194, 23 N. Y. Supp. 1025 ; Whitcomb v. Bacon, 
170 Mass. 479, 49 X. E. 742, 64 Am. St. Rep. 317. 

[5, 6] Nor can we agrée with the plaintiffs' counsel that défendants' 
offer tended to prove Thorpe was the agent of Straus rather than the 
agent of the défendants. The entire offer should be considered to- 
gether, and as such it did not of necessity show Thorpe the agent of 
Straus. 

The particular part of the offer which plaintiffs refer to as showing 
that Thorpe represented Straus was as foUows : 

"Défendants further offer to prove a conversation between Mr. Thorpe and 
Mr. Chainbers in I\'ew Yorlv on the first day of February wherein Mr. Thorpe 
told Mr. Chambers that he had come down to buy the building for Mr. Straus 
and that he offered if250,000, etc." 

This offer was but a part of a much more comprehensive offer indi- 
cating that Thorpe had previously brought Straus and the défendants 
together to discuss the détails of payment, and that the sum of $250,- 
000 had been previously fixed, and the only différence between them 
was over terms of payment. 

If this were ail the offer, however, it is our conclusion that the lan- 
guage would not necessarily require the conclusion that Thorpe was 
acting as the agent of Straus in purchasing this property. A real es- 
tate broker not infrequently speaks of the prospective purchaser as 
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"his client" or "his customer" while he is in fact the broker employed 
by the seller to dispose of the property. 

[7, 8] The court also erred in excluding évidence tending to show 
abandonment of the negotiations by Straus as well as by the plaintiffs 
prior to the sale on February 2d. 

Plaintiffs do not deny proof of abandonment was relevant. They 
contend, however, that the proof received, as well as the évidence re- 
jected, failed to establish abandonment of the deal, either by Straus 
or by the plaintiffs. The District Court concluded otherwise, and sub- 
mitted to the jury as one of the issues in the case the question of aban- 
donment of the deal on the part of the plaintiffs prior to the purchase 
by Straus. 

This rejected testimony consisted of statements made by Straus to 
the effect that he was not interested in the building at the time Thorpe 
put up the proposition to him, and that he had dropped the matter; 
that he did not become interested again until Thorpe pointed out to 
him how he could increase the rentals, and agreed to deposit $7,000 to 
guarantee the statements by him made; that Thorpe produced a ten- 
ant willing to pay a higher rent for the ground floor, etc. 

It was for the jury to détermine the weight to be given such testi- 
mony, but such testimony bore upon both issues — abandonment and 
procuring cause — and should hâve been received. McGuire v. Carlson, 
61 m. App. 295 ; Day v. Porter, 161 111. 235, 45 N. E. 1073 ; Larson v. 
Thoma, 143 lowa, 338, 121 N. W. 1059; Mutual Life Ins. Co. v. Hill- 
man, 145 U. S. 285, 12 Sup. Ct. 909, 36 L. Ed. 706. 

[8] Complaint is also made because of the instructions of the court 
to the jury. 

The first complaint is that the court erred in instructing the jury 
that the amount of the recovery was not in dispute. In so charging the 
jury, no error was committed. The letters between the parties and 
their conduct clearly showed the amount of the commission was fixed 
and determined. 

Other objections to the charge need not be specifically considered. 
If Thorpe was the agent of Straus in the negotiations leading to the 
sale, or if Thorpe was an outsider in no way employed by the défend- 
ants, then the court committed no error in its charge to the jury. If 
on a new trial upon a full disclosure as to Thorpe's relation with the 
défendants it appears that he was acting for the défendants, or his ac- 
tinns were knowingly ratifïed so as to create an implied contract on the 
part of défendants to pay a commission, then the court should give 
additional instructions to cover any issue thus presented. 

The judgment is reversed, and a new trial ordered. 
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WEST PENN CHEMICAL & MFG. CO. v. PRENTICE. 
(Circuit Court of Appeals, Third Circuit. November 15, 1916.) 

No. 210i). 

1. TBi.iL i@=;543 — Verdict — Efi-ect. 

A verdict résolves disputed questions of fact In favor of tlie successful 
party. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 809-812 ; Dec. Dlg. 
<S=>a43.1 

2. Corporations <S=>455 — Agreement — Sealing. 

Though some months after plaintifE and tlie président of a corporation 
had entered into an agreement which was signed only by the président, 
the corporate seal not being aJUxed, plaintiff, who in the intérim had 
become a director, Induced the then seeretary to afflx the corporate seal 
and attest the paper, the original status of the instrument was unchanged. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §| 1801-1803 ; 
Dec. Dig. ®=5455.] 

3. Corporations <S=:>406(2) — Président — Powers of. 

While the président of a corporation Is its gênerai administrative agent, 
he cannot bind the corporation to a contract not within the corporate 
powers. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1612; Dec. 
Dig. ®=406{2).] 

4. Corporations @=»376 — Stock — Eiqht to Purchasb. 

Generally, If its power be not restrlcted by charter or gênerai law, a 
corporation may buy its own stock. If the interests of creditors are not 
adversely affected. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1530; Dec. 
Dig. ®=»376.] 

5. Courts <S=>366(7) — Fédéral Courts — Précédents — Duty to Follow. 

A décision of a state court construing a state statute, limiting the 
powers of local corporations, is blnding on the fédéral courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 962; Dec, Dlg. 
<@=»36C(7).] 

•6. Corporations ®=>376 — Auïhoritt or — Eiqht to But in Stock. 

General Corporation Law (22 Del. Laws, c. 167) § 19, déclares that 
every corporation shall bave power to purchase, hold, sell, and transfer 
shares of its own capital stock, provided that no such corporation shall 
use its funds or its property for the purchase of its own shares, when 
such use would cause any impalrment of the capital of the corporation. 
At the time a corporation contracted wlth one who entered its service as 
a salesman and purehased a number of shares, to repurchase the shares 
on the demand of the salesman at any time wlthln a year, the capital of 
the corporation was already impaired ; its funds and property being worth 
conslderably less than its purported capital. Held that, as the statute 
forblds a corporation to buy in its own stock when such would cause an 
impairment of its capital, the agreement was unenforceable because it 
would cause a further impairment to the injury of creditors. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1530; Dec. 
Dig. <S=376.] 

7. Corporations ®=»388(2) — Pubchasino Own Stock — Public Polict. 

Where a corporation was not, under the statute law of its domicile, au- 
thorized to buy in its own shares, its capital then being impaired, no 
estoppel can be raised whereby enforcement of an agreement to buy in 
its shares can be had; for, while a, corporation having received the 

.®=3For otber cases see aame tapie & KBY-NUMBER In ail Key-Numbered DIgesta Se Indexes 
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beneflt may be estopped to deny an ultra vires agreement executed by the 
other party, the rule Is otherwise as to an agreement against public policy. 
[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1557 ; Dec. 
Dlg. «=»388(2).] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania; Charles P. Orr, Judge. 

Action by George D. Prentice against the West Penn Chemical & 
Manufacturing Company. There was a judgment for plaintifï, and 
défendant brings error. Affirmed on condition that plaintifï enter 
remittitur; otherwise, reversed and remanded. 

Robbins & Wyant, of Greensburg, Pa., and O. P. Robertson, of 
Pittsburgh, Pa., for plaintiff in error. 

Ward Bonsall, of Pittsburgh, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. This suit between citizens of différ- 
ent States is founded on a written contract signed by George D. Pren- 
tice and by the président of the W^est Penn Company on January 3, 
1914. Whether the instrument was binding throughout upon the Com- 
pany is the décisive question on this writ. 

[1] Two subjects are dealt with by the writing. First, Prentice is 
hired as a salesman for one year at a specified salary, and undertakes 
to give ail his services and to perform his duties to the utmost of his 
skill and ability for the profit and advancement of the company. Up- 
on this branch of the case, little need be said. The employment was 
the act of the président, but his power to hire a salesman for a year is 
not denied, and the verdict has settled the disputes arising out of the 
plaintifï's discharge before the end of the period, and out of his alleged 
failure to fulfill his duties. The verdict is itemized, and we are able 
to say with certainty that $208.07 is awarded him on this account. 
The remainder of the verdict amounts to $2,643.75, and belongs to 
the other branch of the case, which will now receive our attention. 

[2, 3] The writing goes on to provide that Prentice is to buy 250 
shares of capital stock at par, paying $2,500 cash therefor, and the 
company is to give Prentice an option to buy 250 shares additional 
within six months ; but, if Prentice should not be satisfied with the 
investment, the company agrées to dispose of 250 shares at par at the 
exvpiration of the contract, January 3, 1915; "notice of intention of 
disposai to be given" by Prentice to the company 30 days previously. 
The option on the second 250 shares lapsed, but Prentice paid in full 
for the first 250, and gave the required notice. The company neither 
disposed of the stock nor paid its par value, and in the following 
February this suit was brought on the contract. 

Did such an agreement bind the company? It is denied that the 
writing is in any proper sensé a corporate act, and this aspect of the 
case is the first reason urged upon us for reversai. While the writing 
recites that it is made between the company and Prentice, and while 
the body of it purports to bind the company, it was not executed as a 
corporate instrument should be executed. The attesting clause is : "In 
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witness whereof the parties to thèse présents hâve hereunto set their 
hatids and seals the day and year first above written." And the sig- 
nature is: "West Penn Chemical & Mfg. Co., [Signed] H. Messmer, 
Près. [Seal.]" The corporate seal was not affixed and the secretary 
took no part in the exécution, and, so far as appears, had no share in 
the transaction. Moreover, on the undisputed évidence no such con- 
tract was ever authorized by the stockholders or by the directors, and 
the instrument was therefore executed by the président on his own re- 
sponsibility. About nine months afterwards, Preritice, vi'ho had mean- 
while become a director, persuaded the person, who w^as then the 
secretary, to affix the corporate seal and to attest the paper ; but nei- 
ther were thèse acts authorized by the corporation, and they added 
nothing to the original status of the instrument. Taking the writing 
therefore as it stood on January 3d, we think it should be regarded as 
the act of the président undertaking to bind the company, and in tliat 
aspect we shall deal with it. 

No doubt the président of a corporation is its gênerai administrative 
agent, although his powers are by no means without limits. But, even 
if we assume for the purposes of this case that Messmer might fairly 
be presumed to hâve authority to sign such a writing in the name of 
his company without other évidence of corporate assent, such an act 
could not bind the company unless the contract were within the cor- 
porate powers. 7 Ruling Case Law, § 436; Wait v. Nashua Ass'n, 14 
L. R. A. 356, note ; Carney v. Insurance Co., 49 L. R. A. 472, note ; 
Lloyd V. Matthews, 7 L. R. A. (N. S.) 376, note. If the corporation 
itself could not make the contract, Messmer was equally powerless, and 
we are thus brought to consider whether the West Penn Company it- 
self could directly hâve made the agreement. This is the point on 
which the company mainly relies, and in order to appreciate the argu- 
ment we must turn to the law of Delaware, by which state the com- 
pany's charter was granted. 

[4-6] The prevailing rule in the United States appears to be that a 
corporation may buy its own stock if the interest of creditors be not 
adversely afïected, and if its power to buy be not restricted by its 
charter or by gênerai law. 7 Ruling Case Law, § 528 et seq. But, 
if one examines the cases cited on this subject in the notes to Buck- 
eye Co. v. Harvey, 18 L. R. A. 254, Hall v. Henderson, 61 L. R. A. 621, 
McGregor v. Fitzpatrick, 25 L. R. A. (N. S.) 50, and Schulte v. Land 
Co., 44 L. R. A. (N. S.) 156, we think he will conclude that the décision 
of a particular case dépends so largely on its own facts that the fore- 
going statement of the rule is valid only in a gênerai sensé, and admits 
of several exceptions. It seems safe to say that, where a statute re- 
stricts the power to buy, the restriction must be obeyed, although it is 
true that difficult questions may be met in the effort to détermine the 
statute's meaning and scope. That such a restriction exists by the 
gênerai corporation law of Delaware (25 Del. Laws, c. 154, § 1) appears 
in section 19, which provides as f ollows : 

"Every corporation organlzed under this chapter shall hâve the powet 
to pUrchase, hold, sell and transfer shares of its own capital stock ; provided' 
that no such corporation shall use its funds or property for the purchase of 
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it8 oicn shares of capital stock when such use would cause any impairment of 
the capital of the corporation." 

This gives the power to buy, but a restricted power ; the corporate 
funds may not be so used when the purchase would impair the com- 
pany's capital. What this means has been recently decided by the 
Chancellor of Delaware in Re International Radiator Co., 92 Atl. 255. 
In that case Harris had subscribed for $5,000 of the company's stock, 
giving his notes therefor. The company had agreed to sell the stock 
for him at $7,500 before a specified date, but had failed to do so. 
Harris had paid the notes (which the company had discounted) and 
thereupon presented a claim for $7,500 in the subséquent receivership. 
The Chancellor held that the légal effect of the contract was to bind 
the company to repurchase the shares at $7,500 in case it should be 
unable to sell them at that priée, and then went on to consider the 
validity of the transaction. Upon that point the opinion has this to 
say conceming section 19 of the Delaware statute : 

"The clalm is further affected by the statute in Delaware, By the General 
Corporation Act, under which the company was ineorporated, the company 
«ould not use Its funds or property to purchase shares of its own capital 
'when such use would cause an impairment of the capital of the corporation.' 
At the time when the agreement was made with Harris, and at the tlme the 
receiver was appointed, the capital stoclt of the company was about $400,000, 
presumably Issued for value, while its assets were appraised at $13,000 by the 
appraisers in the receivership cause. It Is said that about $75,000 of stoclî 
was issued for patents, etc. But even adding this sum to the appraised 
value of the assets of the cempany, still the payment of the clalm of Harris 
from the assets to come into the hands of the receiver will, of course, deplete 
the capital. 

"Therefore, the question is whether an agreement of a corporation to sell 
shares of its own capital stoclc for a stockholder is not, as to a claim by the 
stockholder for the sum of money at which the company agreed to sell it, a 
purchase by the company of such shares. 

"A claim for the price at which the company agreed to sell the shares i9 
eertainly équivalent to an agreement to purchase at that price, aud equally 
within the spirit of the act and equally unlawful, if the enforcement of such 
an agreement impalred the capital of the company. Any one dealing with the 
corporation is bound to know the limitations put on it by the statute under 
which It was created. In the statute the Impairment of the 'capital' of the 
company Is mentloned. As hère used, this means the réduction of the amount 
of the assets of the company below the amouat represented by the aggregate 
outstanding shares of the capital stoclj of the company. In other words, a 
corporation may use only its surplus for the purchase of shares of its own 
capital stock. 'Capital' does not, in this connection, mean the assets of the 
company, for, of course, the assets are reduced when any of it is used by a 
corporation to purchase shares of Its own capital stock. It luust hâve some 
other meaning then. The statute must uiean, therefoi'e, that the funds and 
property of the company shall not be used for the purchase * ■* ■• of 
Its own capital stock when the value of its assets is less than the aggregate 
amount of ail the shares of its capital stock. A use by a corporation of its 
assets to purchase shares of its own capital stock under such conditions im- 
pairs the capital of the company. 

"As thèse conditions existed when the contract was made between Harris 
iind the International Radiator Company the contract is not now enforceable 
«galnst the assets in the hands of the receiver, and the claim is disallowed." 

We think it our duty to follow this décision upon the construction 
and effect of the Delaware statute, and we find it a controlling author- 
ity in the présent case, Both at the time the writing was signed, and in 
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January, 1915, when the West Penn Company was called upon to re- 
purchase the stock, its capital would hâve been impaired by the use 
of its £unds or property for that purpose. Its capital was $62,500, and 
upon the undisputed évidence its funds and property at ail times dur- 
ing the year were much less than this sum. In a word, its capital was 
already impaired in January, 1914, and continued so to be, and this is 
true even if we assume that the paid-in capital was only about $49,000, 
as the plaintifif's brief asserts. The agreement to repurchase being for- 
bidden by the statute, and the présent suit being directly on the con- 
tract, the plaintifï cannot recover. 

[7] Against this conclusion the plaintiff's chief objection is that the 
company is estopped from setting up such a défense, and his brief cites 
many cases on the gênerai subject. We need not review them, nor 
discuss the doctrine of estoppel in connection with ultra vires acts. 
Assuming the gênerai rule to be that, where an ultra vires agreement 
bas been executed by the other party in good f aith, and where the cor- 
poration has derived from the transaction the benefit it desired, the 
corporate party may be estopped to deny its authority to contract, 
nevertheless we are of opinion that the particular situation bef ore us 
falls within a recognized qualification to the rule, namely, that the cor- 
poration is not estopped to set up the défense if the agreement has 
been prohibited by statute, or is immoral, or is otherwise contrary to 
public policy. So far as the fédéral courts are concerned, the con- 
trolling doctrine is thus expressed by the Suprême Court in De La 
Vergne Co. v. Savings Institution, 175 U. S. at page 58, 20 Sup. Ct. 
at page 25, 44 L. Ed. 65 : 

"Whatever doubts might hâve been once entertained as to the power of cor- 
porations to set up the défense of ultra vires to defeat a recovery upon an 
executed contract, the rule is now well settled, at least In this court, that, 
where the action is brought upon the illégal contract, It is a good défense that 
the corporation vpas prohibited by statute from entering into such contract, 
although in an action upon a quantum meruit it may be compelled to respond 
for the beneflt actually received. 

"The earliest case in which this doctrine is dlstinctly laid dovcn is that of 
Pearce v. Madison & IndlanapoUs Eailroad, 21 How. 441 [16 L. Ed. 184], in 
which it appears that two railroad companies, which had been Consolidated. 
gave their promlssory notes In payment for a steamboat to run in connection 
with the rallroads. It was held that, as there was no authority in the rail- 
road companies to engage In runnlrig steamboats, there could be no recovery 
on the notes, and that, as the plaintiff was not the owner of the boat and Imd 
sued upon the notes as an Indorsee, there could be no recovery. Thé sanie 
doctrine has been applied to leases ultra virea a corporation, and It has been 
Tiniformly held that there could be no recovery upon the lease itself, thougli 
there mlght be in an action for use and occupation of the property. Pitts- 
burgh, Cincinnati, etc., Rallway v. Keokuk & Hamllton Bridge Co., 131 U. S. 
871, 384 [9 Sup. Ct 770, 33 L. Ed. 157] ; Central Transportation Co. v. Full- 
man's Palace Car Co., 139 U. S. 24, 48 [11 Sup. Ct 478, 35 L. Ed. 55 ; PiiU- 
man's Palace Car Co. v. Central Transp. Co.] 171 U. S. 138 [18 Sup. Ct. SOS, 
43 L. Ed. 108]; McCormick v. Market Bank, 165 U. S. 538, 550 [17 Sup. Ct, 
433, 41 L. Ed. 817] ; Thomas v. Kailroad Co., 101 U. S. 71 [25 L. Ed. 9-50] ; 
Callfornia Bank v. Kennedy, 167 V. S. 362 [17 Sup. Ct 831, 42 L. Ed. 198] ; 
Marble Co. v. Harvey, 92 Tenn. 116 [20 S. W. 427, 18 L. K. A. 252, 36 Am. St. 
Rep. 71] ; Union Pacific Railway v. Chicago, Rock Island & Padflc By. Co., 
163 U. S. 564 [16 Sup. Ct 1173, 41 L. Ed. 265]. 

"The doctrine that no recovery can be h^-d upon the contract Is based upon 
the theory that it is for the interest of the public that corporations should 
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not traiisceud the limits of fiieir charters ; that the property of stockholdera 
sliould not be put to the rlsk of engagements which they did not undertake ; 
that, if the contract be prohlblted by statute, every one dealing with the cor- 
poration is bound to take notice of the restrictions in its charter, whether such 
charter be a private act or a gênerai law under which corporations of this 
class are organized. Zabriskle v. Cleveland, Columbus, etc., Rallroad, 23 How. 
381, 398 [16 L. Ed. 488] ; Thomas r. Railroad Co., 101 TJ. S. 71 [25 L. Ed. 950] : 
Pennsylvania Co. v. St. Louis, Alton & Terre Haute Rallroad, 118 U. S. 290 
[6 Sup. et. 1094, 30 L. Ed. 83] ; Oregon Ky. Co. v. Oregonian Ry. Co., 1.30 U. 
S. 1, 25 [9 Sup. et. 409, 32 L. Ed. 837] ; Rallroad Companies v. Keokuk Bridge 
Co., 131 U. S. 371, 384 [9 Sup. Ct 770, 33 L. Ed. 157]. 

"As the action in thls case is upon the contract, and as the contract was 
prohlblted by the charter of the refrigerating conipany, there can be no re- 
covery upon It." 

See, also, Bank v. Converse, 200 U. S. 439, 26 Sup. Ct. 306, 50 h. 
Ed. 537. 

It follows that on this branch of the case the District Court should 
hâve given binding instructions in favor of the défendant; but, if 
possible, we désire to avoid a second trial on the other branch, and 
therefore we shall not now enter a judgment of reversai. If, on or 
before the 8th day of January, 1917, the plaintiff remit so much of the 
judgment as exceeds the sum of $208.07, we will affirm the judgment 
for the remainder, and will then dispose of the question of costs. If 
the remittitur be not filed, we shall be obliged to reverse the judgment 
generally and send the case back for another trial. 

(See opinion of Judge Bradford, delivered in the Circuit Court of 
Delaware in 1897, Hamor v. Taylor-Rice Co., 84 Fed. 392.) 



BOSTON & M. R. K. v. BAKER. 

(Circuit Court of Appeals, First Circuit. November 2, 1916.) 

No. 1225. 

1. Appeal and Ebror cg=»1078(4) — Review — Waiveb of Erroes. 

The propriety of the refusai of requested instructions will not be de- 
teriuined, where, on the hearing In the appellate court, asslgnments of 
error complaining of the refusai were walved. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4259; 
Dec. Dig. <S=1078(4).] 

2. Appeal and Ebbob <@=>173(13) — Présentation of Gboitnds of Review in 

CouBT Below — Necessity. 

In an action against a master for the consclous suffering and death of a 
servant, brought under the Massachusetts Employers' Liabllity Act (St. 
Mass. 1909, c. 514, § 127 et seq.), supplemented by the Workmen's Compen- 
sation Act (St. Mass. 1911, c. 751), the contention that the master was en- 
titled to rely, under Its gênerai déniai, upon a contractual assumptlon of 
rlsk by the servant, as opposed to the voluntary assumptlon of rlsk, not 
having been urged below, eannot be urged on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1108, 
1117; Dec. Dig. <©=»173(13).] 

3. Masteb and Servant ®=>356 — Injuries to Servant — ^Assumpiton of Ribe. 

Where the contract of a freight conductor did not refer to defects in 
the employer's ways, works, or machinery, he did not, under the Massa- 

@=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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chusetts Employers' Liabllity and Workmen's Compensation Acts, con- 
tractually assume the risk of injury resulting from the failure of the 
railroad company to use proper care to provide sufficient spacing l)etweea 
tracks, so as to secure such room between a car standing on one track 
and a train passing on another as an employé of tlie passing train had 
the right to expect. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dlg. <S=»356.] 

4. Appeal and Bbeok <®=»216(2) — Eight to Allège Ebbob — Request fob In- 

structions. 

Where the court charged on a particular issue, and défendant request- 
ed no additional instruction, It cannot on appeal complaln that the In- 
structions given were insutticient or erroneous. 

[Ed. Note.— For other cases, see Appeal and Error, Dec. Dig. <S=>216(2) ; 
Trial, Cent. Dig. § 628.] 

5. Master and Seevant <S=>270(10) — Injuries to Servant — Evidence — Ad- 

missibilitt. 

In an action for the conscious sufferlng and death of a railroad con- 
ductor, killed v^hen his body came in contact with a stationary car on an 
adjoining track, the admission of évidence as to standard spacing between 
tracks from center to center cannot be deemed misleading to the jury, 
because It could not be applied to converglng tracks, for the fact that It 
was applicable only to parallel tracks is apparent to ail. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 920; 
Dec. Dig. <&=»270(10).] 

6. Teial <S=250 — Instructions — Application to Case — Injuries to Serv- 

ant. 

Employers' Liability Act Mass. § 134, provides that an employé, who 
knew of the defect or négligence whlch caused his injury, shall not be 
entitled to reeover if he failed within a reasonable time to glve informa- 
tion thereof to his employer, or some one intrusted with gênerai super- 
intendence. In an action for the death of a freight conductor, killed when 
his body came in contact with a car standing on a track adjoining the one 
on which his train was proceeding, the railroad company did not plead 
or show any knowledge on the conductor's part of the defect in the spac- 
ing of the tracks and improper placing of the car, or his failure to give 
the required notice. Held that, as the matter was one for défense, an 
instruction on such défense is properly refused. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 584-586 ; Dec. Dlg. 
<S=»250.] 

7. Teial @=»260(1) — Insteuctions — Refusal. 

The refusal of requested instructions, covered by those glven, Is not 
error. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 651; Dec. Dlg. 
<g=»260(l).] 

8. Master and Servant <3=»410 — Injuries to Servant — ^Défenses. 

Where, in an action under the Massachusetts Employers' Liability and 
Workmen's Compensation Acts for the death of a freight conductor, whose 
body came in contact with a stationary car on a track adjoining the one 
on which his train was proceeding, the défenses of contributory négligence 
and assumption of risk were not open to the railroad company, the 
refusal of an instruction that, though the conductor placed the stationary 
car hlmself, there could be no recovery, was proper. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. ©=»410.] 

In Error to the District Court of the United States for the District 
of Massachusetts; Clarence Haie, Judge. 

9=»Vt>r other cases see same topic & KEV-NUMBER in ail Key-Numbered DIgests & Indexes 
236 F.— 5T 
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Action by Mabel M. Baker, administratrix, against the Boston & 
Maine Railroad. There was a judgment for plaintifï, and défendant 
brings error. Affirmed. 

Archibald R. Tisdale, of Boston, Mass., for appellant. 
W. A. Pew, of Salem, Mass. (William D. Chapple, of Salem, Mass., 
on the brief), for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

DODGE, Circuit Judge. The plaintifï below, a citizen of New 
York, recovered judgment against the railroad under the Massachu- 
setts Employers' Liability Act (St. 1909, c. 514, §§ 127-135, 141-143), 
as supplemented by the Massachusetts Workingmen's Compensation 
Act (St. 1911, c. 751), for the conscious suffering and death of her in- 
testate, John W. Ramsdell, who, on April 12, 1915, while employed by 
the railroad as a freight conductpr and in charge of a moving train, 
received injuries from which he died April 20, 1915. Riding on the 
side of a freight car in the moving train, his body came into collision 
with a stationàry car on an adjoining track. 

The plaintiflf waived ail other counts originally in her déclaration 
and the case went to the jury on the first count only, which alleged 
Ramsdell's injuries and death to hâve been caused by — 

"the defectlve condition of the defendant's ways, works, or machlnery, which 
condition arose from on had not been discovered or remedied owing to the 
négligence of the défendant or of a person in the defendant's employ intrusted 
with the duty of seeing that Its ways, works, and machinery were In proper 
condition." 

It was admitted that the railroad had not accepted the Working- 
men's Compensation Act, so that it was not a "subscriber" within the 
meaning thereof. Section 1 of that act, therefore, made unavailable 
to the railroad the défenses either, (1) that Ramsdell was négligent, 
(2) that his injury was caused by tiie négligence of a fellow employé, 
or (3) that he had assumed the risk of the injury, unless, as the railroad 
contended, the section "deals only with actions at common law," and 
for that reason was not applicable to the first count of the déclaration 
upon which the case was submitted as above. Relying on this conten- 
tion, the railroad had pleaded in its answer, besides a gênerai déniai, 
that Ramsdell's own négligence contributed to his injury and death, 
and that he "assumed the risks of his employment in this case." 

[1] Rulings were requested by the railroad at the trial, in accord- 
ance with its above contention, that section 1 did not apply and that the 
above défenses were open to it, which requests were refused by the 
court. Thèse refusais it originally assigned as errors ; bttt ail thèse as- 
signments of error it waived at the hearing in this court. The only 
alleged errors it has hère relied on relate to the trial below of the 
only issue there presented, viz., whether or not defects, existing 
through négligence on the railroad's part in its ways, works, or ma- 
chinery, were proved to hâve caused Ramsdell's injuries. 

[2-4] The railroad asked the court below to direct a verdict for the 
défendant, to rule that on ail the évidence the plaintifï could not re- 
cover, and to rule that the jury would be warranted in finding that 
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Ramsdell assumed the risk due to the proximity o£ the stationary car 
to the train on which he was hit. Complaining hère of the refusai of 
its above requests, it contends that although the above statute applied, 
and deprived it of the défense that Ramsdell "had assumed the risk 
of the injury," it is, nevertheless, entitled to rely, under its gênerai dé- 
niai, upon a contractual assumption of risk by him, as opposed to a 
voluntary assumption of risk, which it would hâve to plead. It relies 
on Ashton v. Boston & Me. R. R., 222 Mass. 65, 109 N. E. 820, L. R. 
A. 1916B, 1281, and says that upon the évidence such contractual as- 
sumption of risk was shown, or at least that the jury might so hâve 
found. 

But, so far as any instruction regarding assumption of risk is con- 
cerned, the above contention is an afterthought on the railroad's part. 
The record shows that no such contention was raised in or passed upon 
by the trial court. We cannot regard it as open to the railroad hère. 
Nor if it be regarded as open, can we sustain it. The évidence could 
not be said to require the finding that Ramsdell assumed by bis con- 
tract of employment the risk of injury from the proximity of the sta- 
tionary car. It did not appear that his contract of employment had 
any express relation, when made, to defects in his employer's ways, 
works, or machinery, as was the case in Ashton v. Boston & Me. R. 
R., above referred to. Nor in our, opinion was the railroad entitled to 
hâve the jury told that they would be warranted in finding according 
to the terms of the request, which made no distinction between contrac- 
tual and voluntary assumption of risk. 

The jury were instructed, in substance, that the burden was on the 
plaintifï to satisfy them that due and proper care had not been used 
by the railroad to provide such spacing between the tracks as would 
secure such room between a car standing on one and a train passing 
on the other as an employé performing Ramsdell's duties had a right 
to expect. The railroad made no request for any further instructions 
regarding contractual assumption of risk as involved in the question 
of négligence, and their omission does not, therefore, afïord any 
ground for a claim that the instructions given were insufficient or er- 
roneous in this respect. In view of ail the évidence, we cannot hold 
that the court was bound either to direct a verdict for the défendant or 
to rule that upon it the plaintiff could not recover. 

[5] Evidence was admitted against the railroad's objection tending 
to show that the standard spacing between tracks, from center to cen- 
ter, was 13 feet. Notwithstanding the obvions fact that no such stand- 
ard could be applied to converging tracks, we are unable to see in this 
évidence anything liable to mislead the jury. That it was applicable 
only in the case of parallel tracks must bave been as clear to them 
as it would be to every one else. 

[6] Section 134 of the above Employers' Liability Act (St. 1909, 
c. 514) provides that an employé who knew of the defect or négligence 
which caused his injury shall not be entitled to the right of action for 
damages given by the act if he failed, within a reasonable time, to give 
information thereof to his employer, or to some one intrusted with 
gênerai superintendence by such employer. The railroad assigns as 
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error a refusai by the court to instruct that the plaintifï had no right 
o£ action if Ramsdell, having such knowledge, failed to give such no- 
tice. The railroad, however, having neither pleaded nor undertaken 
to prove any such knowledge on Ramsdell's part, or any failure by him 
to give the notice called for by the statute, we think the requested in- 
struction was rightly refused. It was not part of the plaintiff's case to 
prove absence of such knowledge, or the giving of such notice. Con- 
nolly V. Waltham, 156 Mass. 368, 31 N. E. 302. 

[7] We think the instructions given sufficiently covered the request- 
ed instructions that the railroad could not be heïd to hâve guaranteed 
the safety of the place of work or the machinery or appliances on which 
Ramsdell was at work when injured, and that there could be no recov- 
ery if the sole cause of his injuries was his own act, whether the de- 
fendant was négligent or not. We are unable to believe that the de- 
fendant was prejudiced by the omission to instruct in the terms of 
thèse requests. 

[8] The défenses of contributory négligence and voluntary assump- 
tion of risk not being open to the railroad, the refusai of the trial court 
to instruct that if Ramsdell had himself directed the placing of the 
stationary car where it was at the time of his in jury, there could be 
no recovery for injuries to him by reason of said car being in that po- 
sitijon, was not error. 

What bas been said disposes of ail the errors assigned in the bill of 
exceptions and not waived in this court. 

The judgment of the District Court is afifàrmed, with interest, and 
the défendant in error recovers her costs of appeal. 



CBAMPTON V. MASSIE et al. 

In re CAMPBELL. 

(Ciicuit Court of Appeals, Flfth Circuit. November 1, 1916.) 

No. 2843. 

1. MoRTGAGES ®=»298(4) — Payment — Effect. 

Generally the payment of a debt secured by mortgage extingulshes the 
mortgage. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 850-854, 864; 
Dec. Dig. <g=>298(4) ; Payment, Cent. Dlg. § 12.] 

2. Mortgages ®=9317 — Validity — Extinouishment. 

In View of Code Ala. 1907, | 4899, declarlng that the payment of a mort- 
gage debt, whether the mortgage Is of real or Personal property, dlvests 
the title passing by the mortgage, a mortgagor, after the mortgage bas 
been paid, cannot, by eraslng the satisfaction and returning it to the 
mortgagee to hold for the beneflt of another, who had made another loan 
to the mortgagor, revive the mortgage. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dlg. § 955 ; Dec. Dig. 
<g=>317.] 

8. Bankruptcy <g=267 — Pétition— Bight to Intervene. 

Land of a bankrupt was sold by the trustée, and thereafter a portion 
of the land, so sold was agaln sold under decree of the bankruptcy court 

Ê=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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to satisfy a mortgage. The original purchaser, contemllng that thé mort- 
gage was invalid, flled a pétition to set aside the second mort- 
gage, or in tlie alternative for an order directlng payiuent of the proceeds 
of the sale to hhn. Held that, as the prayer of the pétition indlcated the 
purchaser's wlllingness to allow the sale to stand and to look to the pro- 
ceeds, and as a déniai of his right to Intervene might resuit in dissipation 
of the fund without rirotection of his rights, the purchaser is entitled to 
intervene without leave. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 694, 695, 697- 
709; Dec. Dig. (g=2(i7.] 

Pétition to Superintend and Revise from the District Court of the 
United States for the Middle District of Alabama; Henry D. Clayton, 
Judge. 

In the matter of the bankruptcy of M, B. Campbell. Pétition by 
F. J. Crampton for vacation of sale of property of the bankrupt, or, 
in the alternative, for payment to him of the proceeds of the sale, 
opposed by Bessie K. Massie, guardian of the estate of Joël White 
Massie, and George Stuart, as trustée. The pétition was dismissed, 
and petitioner pétitions to superintend and revise. Decree reversed. 

See, also, 227 Fed. 49, 50, 840. 

l'rior to and at the time of the hankruptcy of M. B. Campbell, he owned ail 
of hlock 2 acf0]-ding to the recorded plat of East Point, in Montgomery coun- 
ty, Ala., exceiit lot 16 of that lilock. On Deeemher 5, 1913, he executed and 
delivered to T. L. Kpps a mortgage on lot 20 of that block to secure a debt 
of p,80O, wliich was to mature on March 5, 1914. Afterwards he raade other 
mortgages conveyiug ail the lots in block 2 owned by him, including lot 20, 
previously mortgaged to Epps. On May 25, 1915, a decree was made in the 
Bankruptcy proceeding directlng the trustée to sell ail of said block 2, except 
lot 16, but including lot 20, subject to the incumbrances thereon, and on June 
26, 1916, at the sale made pursuant to that decree, F. J. Crampton became the 
purchaser of ail the lots decreed to be sold. The sale was duly confirmed, a 
deed was made by the trustée to the purchaser, who went into possession of 
the property purchased, and was in possession when he flled his pétition in 
the bankruptcy proceeding. In October, 1914, prior to his bankruptcy, M. B. 
Campbell, for the purpose of gettlng said lot 20 released from the mortgage to 
Epps, agroed with the latter to give himi a note for $1,950, payable at a 
future date and secured by mortgages on other property, upon the receipt of 
which by Epps the latter marked the mortgage to him, on lot 20, "Satlsfieo' 
In full and canceled," and surrendered that mortgage and the note It seciired 
to Campbell. Thereafter, but also prior to the bankruptcy, Campbell bor- 
rowed from Bessie K. Massie, as guardian, $750, and to secure that amouut 
sent back to Epps the $1,800 mortgage, from which Campbell had erased the 
satisfaction and cancellation placed thereon by Epps, and had Epps to sign 
a transfer and asslgnment of that mortgage, which had been written upon it 
by the agent of Bessie K. Massie. Epps received no part of the $750 so ob- 
tained by Campbell. On July 24, 1915, after the date of the sale at which 
Crampton boiight, the court in the bankruptcy proceeding made another 
decree directlng the trustée to sell said lot 20, and on Augu.st 31, 1915, the 
trustée sold the sanie. At that sale J. E. Duskln became the purchaser thereof 
at the priée of $900, which amount the trustée received and was holding at 
the time Crampton flled his pétition. The decree last mentloned was made 
after the court, on a claim propounded by Bessie K. Massie, guardian, in 
the bankruptcy proceeding, had decreed that she, as guardian, was the 
owner of the mortgage to Epps and held the same as security for $750, Inter- 
est thereon, and attorney's fées, making in ail $885. Crampton was not a 
party to and had no notice of the proceedlngs leading up to the decree under 
which Duskin purchased. 

Crampton flled a pétition in the bankruptcy proceedings, which, after 
averring the tacts above set out, prayed that notice of the pétition be given 
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to ail parties In Interest, includlng sald Bessie K. Massie, as guardlan, that 
the sale of sald lot 20 to said Duskin be set aside, and tbe amount paid be 
restoiBd to hlm, or that, if said sale be confirmed, It be decreed that the 
proceeds of said sale belong to tbe petitioner, and tbat the trustée be ordered 
to pay the same to petitioner. In response to that pétition Bessie K. Massie, as 
ruardian, appeared and moved that the pétition be dismissed on the following 
grounds: "(1) This court has no Jurisdiction of said pétition. (2) Said 
Crampton is a stran^r to the proceedings to wMch bis pétition relates, and 
has no right to intervene therein. (3) Said Crampton la a stranger to tbe 
proceedings to which his pétition relates, and had no rigbt to intervene 
without flrst obtainlng leare of the court, which he faUed to obtain. (4) Sald 
pétition flled by sald Crampton is nelther a proceeding at law nor in equlty 
between parties o\&f whom the court would bave Jurisdiction, and is not 
authorizéd by the bankruptcy law." Her motion eoncluded as follows: "Re- 
spondent moves tbe court to order sald money pald over to her." On tha 
hearing of this motion tbe court decreed that "the pétition flled by F. J. 
Crampton, without permission of the court, be and is hereby dismissed out of 
tiils court," and further that the fund realized from the sale of lot 20 be pald 
by thé trustée to Bessie K. Massie, or so much tbereof as was required to 
satisfy' the decree in her favor. It is this decree which Crampton seeks to 
bave reviewed on his pétition to superintend and révise. 

J. Lee Holloway, of Montgomery, Ala., for petitioner. 
Fred S. Bail, of Montgomery, Ala., for respondent Stuart. 
John M. Chilton, of Montgomery, Ala., for respondent Massie. 

Before PARDEE and WALKER, Circuit Judges, and CALL, Dis- 
trict Judge. 

WALKER, Circuit Judge (after stating the facts as above). [1, 2] 
In the absence of a statute afïecting the question, it is the generally, 
if not universally, accepted rule that, when a debt secured by a mort- 
gage has been paid, the mortgage becomes functus officio and dead, 
and it cannot be made to stand as security for a new or différent 
debt between the original parties, or reissued to a différent creditor. 
Bogert V. Bliss, 148 N. Y. 194, 42 N. E. 582, 51 Am. St. Rep. 684; 
Lamphier v. Desmond, 187 111. 370, 58 N. E. 343 ; Bowman v. Manter, 
33 N. H. 530, 66 Am. Dec. 743; 27 Cyc. 1434; 1 Jones on Mort- 
gages (6th Ed.) § 944. An Alabama statute (Code Ala. 1907, § 
4S99) provides that: 

"The payment of a mortgage debt, whether the mortgage is of real or Per- 
sonal property, dlvests the title passing by the mortgage." 

The mortgage to Epps had no légal existence after the payment 
of the debt it secured and the cancellation and delivery of it by Epps 
to the roortgagor. Cade v. Floyd, 120 Ala. 484, 24 South. 944; 
Abbett V. Page, 92 Ala. 571, 9 South. 332. What Campbell did and 
procured Epps to do amounted to an ineffectuai attempt to make a 
real estate mortgage to a new creditor without a compliance with 
the requirement of the statute of f rauds. The mortgage to Epps was 
not an existing incumbrance on the land when Crampton made his 
purchase under the decree of the court. The title which he acquired 
by his purchase and the conveyance by the trustée pursuant to the 
decree of the court was not subject to the Epps mortgage as an exist- 
ing incximbrance. 
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[3] The record does not disclose any légal obstacle standing in the 
way of granting the relief which Crampton's pétition prayed. The 
prayer of the pétition indicated the petitioner's willingness to let the 
sale at which Diiskin bought stand, and to look to the amount of the 
purchase price paid into court as a substitute for the lot for which 
it was paid. The case is that of a fund in court undergoing adminis- 
tration, to which a third party asserts a right, based upon proceedings 
in the same cause, which would be lost if he is not allowed to inter- 
vene before the fund is dissipated. In such a case he has a right to 
intervene. Crédits Commutation Co. v. United States, 91 Fed. 570, 
34 C. C. A. 12; Id., 177 U. S. 311, 20 Sup. Ct. 636, 44 L. Ed. 782; 
Ex parte Printup, 87 Ala. 148, 6 South. 418; Ex parte Breedlove, 118 
Ala. 172, 24 South. 363. We are not of opinion that the intervention 
pétition was subject to be dismissed on either of the grounds stated 
in the motion made to that end. On the facts disclosed by the record 
it was error to dismiss the pétition and to decree the payment of the 
fund in question to the holder of the extinct mortgage to Epps. 

The decree complained of is reversed ; the costs to be taxed against 
Bessie K. Massie. 



FEEI,EY V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. October 11, 1916.) 

No. 4536. 

Indians (S=334 — Sales of Intoxicating Liquoiîs to— Défenses. 

In a prosecution under Rev. St. f 2130, as ainended by Act Jan. 30, 1897, 
c. 109, 29 Stat. 506 (Oomp. St. 1913, § 4137), declaring that any person who 
shall sel! Intoxlcants to any Indian ward of the government under the 
charge of an Indlan agent shall be punl.shed. It is no défense that the seller 
did not know the purchaser was an ludian ward of the government under 
charge of an Indian agent, the statute not uslng the words "knowingly or 
■wlUfully" in connection with the sale, and the seller Is gullty, thongh he 
believed the purchaser was a person of another race. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 60 ; Dec. Dig. <S=> 
34.] 

In Error to the District Court of the United States for the District 
of Wyoming ; John A. Riner, Judge. 

Etta Feeley was convicted of violating Rev. St. § 2139, as amended 
by Act Jan. 30, 1897, by selling intoxicating liquor to an Indian ward 
of the government under charge of an Indian agent, and she brings 
error. Affirmed. 

Charles A. Kutcher, of Sheridan, Wyo. (Burgess & Kutcher, of 
Sheridan, Wyo., and Burke & Riner, of Cheyenne, Wyo., on the brief), 
for plaintifï in error. 

David J. Howell, Asst. U. S. Atty., of Cheyenne, Wyo. (Charles h- 
Rigdon, U. S. Atty., of Cheyenne, Wyo., on the brief), for the United 
States. 

Before CARLAND, Circuit Judge, and TRIEBER and VAN 
VALKENBURGH, District Judges. 

€=9For otber cases eee same topic & KKY-NUMBER m ail Key-Numbered Dlgebts & Indexes 
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TRIEBER, District Judge. The défendant was indicted and con- 
victed for violating section 2139 Rev. St., as amended by Act Jan. 30, 
1897, 29 St. 506 (Comp. St. 1913, § 4137). The facts are that the de- 
fendant sold, in the state of Wyoming, intoxicating liquor to an Indian, 
a ward of the govemment and under the charge of an Indian agent. 

The only défense the plaintifï in error made was that she believed, 
at the time of making the sale, that the Indian, to whom the liquor was 
sold, was a Mexican. To sustain this défense she offered to prove by 
a number of witnesses that this Indian claimed to be a Mexican from 
Mexico, and by such means entrapped and deceived the défendant into 
selling him the liquor in question ; she believing, in good f aith, that he 
was a Mexican. The court refused to admit any évidence to prove this 
défense, to which proper exceptions were taken. 

The court in its charge to the jury told them that her belief that the 
person to whom she sold the intoxicating liquor was a Mexican, and 
not an Indian, was no défense to this indictment, and before she could 
make the sale she was bound to know whether he was an Indian or a 
Mexican, and refused to instruct the jury that if she in good faith be- 
lieved, and had reasonable cause to believe, af ter making inquiry as to 
his nationality, that he was a Mexican, and that the sale in question 
was the resuit of such mistake, she cannot be convicted. Proper ex- 
ceptions were saved and assigned as errors in this court. 

Thestatute under wliich she was indicted provides: 

"That any person who shall sell, glve away, dispose of, exchange, or barter 
any malt, spirituous, or vinous liquor includinff béer, aie, and wlne, or any 
ardent or otlier intoxicating liquor of any kind whatsoever, * * * to 
any Indian, a ward of the goverument under charge of any Indian superin- 
tendent or agent, or any Indian, includlng mixed bloods, over whom the gov- 
ernment, through its departments, exercises guardianship, * * * shail be 
punished by, * * • " etc. 

It will be noticed that the statute does not require the act to be done 
"knowingly or willfully," nor are there any other words of équivalent 
import in the statute. For this reason the numerous authorities cited 
by counsel for plaintifif in error, arising under statutes making it an of- 
fense to do certain acts "'knowingly or willfully," hâve no application. 

In United States v. Kirby, 7 Wall. 482, 19 h. Ed. 278, the indictment 
was founded upon the ninth section of the act of Congress of March 
3, 1825 (4 Stat. 104, c. 64) which provides that "if any person shall 
knowingly or willfully obstruct or retard the passage of the mail, 
* * * " and it was held that, unless the défendant "acted knowingly 
and willfully" there could be no conviction. 

In Felton V. United States, 96 U. S. 699, 24 L. Ed. 875, the défend- 
ant was indicted for violating the act of July 20, 1868, imposing taxes 
on distilled spirits. 15 St. 131 (Comp. St. 1913, § 6005). The act pro- 
vided that if any distiller shall "knowingly and willfully" omit to do 
certain things, and the court held that "knowingly" was one of the 
material ingrédients of the offense. 

In United States v. Carll, 105 U. S. 611, 26 L. Ed. 1135, the indict- 
ment was under section 5431, Rev. St., which made it an offense to 
pass, utter, publish, etc., any counterfeit obligation, etc., with intent to 
def ràud, and the court Tield thât knowledge that the instrument is f org- 
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ed or counterfeit is essential. Of course, there could be no intent to 
defraud, unless the party knew the instrument to be counterfeit. 

Other cases cited ref er to offenses wliich hâve a common-law défini- 
tion, and it has been unif ormly held that, where the statute itself does 
not describe the offense, but merely uses the common-law name, the 
rules of the common law will govern. Such are larceny, embezzlement, 
murder, and other grave offenses of that nature. United States v. 
Carll, 105 U. S. 611, 26 L. Ed. 1135; Moore v. United States, 160 U. 
S. 268, 274, 16 Sup. Ct. 294, 40 h. Ed. 422. 

The décisions of the highest courts of the states are quite numerous 
and practically uniform that, when a statute does not require that the 
act should be donc "knowingly or willfully," or other words of équiva- 
lent meaning, ignorance is no excuse. Black on Intoxicating L,iquors, 
§ 418 ; Redmond v. State, 36 Ark. 58, 38 Am. Rep. 24 ; Harper v. State, 
91 Ark. 422, 121 S. W. 737, 25 h. R. A. (N. S.) 669, 18 Ann. Cas. 435 ; 
Carroll v. State, 63 Md. 551, 3 Atl. 29; O'Flinn v. State, 66 Miss. 7, 
5 South. 390 ; McCutcheon v. People, 69 111. 601 ; Jamison v. Burton, 
43 lowa, 282; Commonwealth v. Gould, 158 Mass. 499, 33 N. E. 656; 
State V. Baer, 37 W. Va. 1, 16 S. E. 368; State v. Hartfiel, 24 Wis. 60; 
Seele v. State, 85 Neb. 109, 122 N. W. 686; State v, Gilmore, 80 Vt. 
514, 68 Atl. 658, 16 L. R. A. (N. S.) 786, 13 Ann. Cas. 321 ; State v. 
Feldman, 150 Mo. App. 120, 129 S. W. 998; State v. Gulley, 41 Or. 
318, 70 Pac. 385. 

lîven the absence of the owner of the saloon at the time of the sale 
will not excuse him for his employé selling liquor to a minor. Mogler 
V. State, 47 Ark. 109, 14 S. W. 473. 

Under a statute making it an offense to marry a minor without the 
consent of the parent or guardian, but which does not require that it be 
donc knowingly, it has been held that it is no défense that the parties 
represented themselves to be of âge and the minister acted in good 
faith, believing that thèse représentations were true. Smyth v. State, 
13 Ark. 696; Sikes v. State, 30 Ark. 496. 

In People v. Roby, 52 Mich. 577, 18 N. W. 365, 50 Am. Rep. 270, 
it was held that where a saloon was kept open on Sunday in violation 
of law, the owner may be properly convicted, although it was donc 
without his knowledge or consent. In Haynes v. State, 118 Tenn. 709, 
105 S. W. 251, 13 L. R. A. (N. S.) 559, 121 Am. St. Rep. 1055, 12 
Ann. Cas. 470, a conviction of one, who sold intoxicating liquors, not 
knowing it was such, was upheld. In Heath v. State, 173 Ind. 296, 90 
N. E. 310, 21 Ann. Cas. 1056, a conviction for râpe, by having sexual 
intercourse with a female under the âge of consent, although in igno- 
rance of that fact was affirmed. 

The same rule has been applied by this court, and ail other national 
courts, to the Hours of Service Law. In United States v. Kansas City 
Southern Ry. Co., 202 Fed. 828, 121 C. C. A. 136, Judge Van Valken- 
burgh, speaking for the court, said : 

"The act under considération does not employ the words 'knowingly' and 
'willfully.' The carrier Is made liable if it requires or permits any employé 
to he or remaiu on duty in violation of stated provisions. This case'then falls 
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withln that class where purposely doing a thlng prohiblted by statute may 
amount to aa offense, although the act does not Involve turpitude or moral 
wrong." 

To the same effect is Armour Packing Co. v. United States, 209 U. 
S. 56, 28 Sup. Ct. 428, 52 L. Ed. 681, construing the Interstate Com- 
merce Act. It was there held : 

"Whlle Intent Is In a certain sensé essentlal to tte commission o£ a crime, 
and in some classes of cases It Is necessary to show moral turpitude In order 
to make out a crime, there Is a class of cases, withln whlch we thlnk the one 
under considération falls, where purposely dolng a thlng prohiblted by stat- 
ute may amount to an offense, although the act does not Involve turpitude or 
moral wrong." 

When a statute enacted under the police power, commands an act to 
be done or omitted, and does not require it to be donc knowingly or 
willfuUy, or with a certain intent, the doing of the act prohibited, is a 
violation of the law, regardless of the knowledge or intent of the of- 
fender. 

The court committed no error in excluding the testimony ofïered by 
the défendant, or refusing to instruct the jury as requested by her. 

The judgment is affirmed. 



ATCHISON, T. & S. F. EY. CO. y. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit October 16, 1916.) 

No. 4541. 

Masteb and Servant ®=5l3 — Kegulations — Houbs of Service Aot. 

Under Hours of Service Act March 4, 1907, c. 2939, § 2, 34 Stat. 1416 
(Comp. St. 1913, § 8678), llmlting the hours of service of telegraph opera- 
tors to only nlne hours per day when the office Is operated continuously 
nlght and day, two telegraph offices, a short distance apart, one of whlch 
was used for the day and the other for the nlght business, must be 
deemed a single office withln the act, the work being transferred from one 
to the other regularly, and a continuous opération belng necessary to the 
movement of trains, for the act evldently classlfied offices operated con- 
tinuously nlght and day differently frora day stations only, because in 
the former the volume of business would be greater, requlrlng more 
concentration, and thus necessltating shorter hours. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 14 ; 
Dec. Dlg. <S=>13.] 

In Error to the District Court of the United States for the West- 
ern District of Oklahoma; John H. Cotteral, Judge. 

Action by the United States against the Atchison, Topeka & Santa 
Fé Railway Company. There was a judgment for the United States, 
and défendant brings error. Affirmed. 

Robert Dunlap, of Chicago, 111., for plaintiff in error. 

Philip J. Doherty, of Washington, D. C, and W. Boothe Merrill, 
Asst. U. S. Atty., of Oklahoma City, 0kl. (John A. Kain, U. S. Atty., 
of Lawton, Okl., on the brief), for the United States. 

Before HOOK and SMITH, Circuit Judges, and REED, District 
Judge- . 

Ê=3For other cases see aame topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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HOOK, Circuit Judge. The question in this case is whether the 
telegraph offices of the railway company at Guthrie and South Guthrie, 
Okl, constitute a single "office, place or station," within the meaning 
of the proviso of section 2 of the Hours of Service Act of March 4, 
1907 (34 Stat. 1415), that when operated continuously night and day 
an operator therein shall not be required or permitted to remain on 
duty more than 9 hours in any 24-hour period, The trial court held 
they did. 

Both places are in charge of the same station agent. They are four- 
tenths of a mile apart, are within the corporate limits of the city of 
Guthrie, and are within the railroad district designated by the company 
as the Guthrie yard. A telegraph operator works at the Guthrie of- 
fice from 7 p. m. until 7 a. m. During that period he uses the télé- 
graphie facilities in the direction of ail train movements into, through, 
and out of the Guthrie yard. At 7 in the morning he stops his work 
and goes to South Guthrie, where he personally delivers the train regis- 
ter, train orders, and block sheet, and ail undelivered messages to an- 
other operator, who goes on duty there at that hour. The latter re- 
ceipts for the papers delivered to him and from that time until 7 p. 
m. performs at South Guthrie the same duties in respect of the télé- 
graphie service and the movements of trains as were performed at 
Guthrie in the preceding half-day period. When his time is up at 7 
in the evening, he goes to Guthrie and delivers the train register, etc., 
to the operator first mentioned and takes his receipt for them. By 
such continuous alternation the two operators conduct ail the télégraph- 
ie business in the yard district affecting the movements of the trains of 
the company in interstate commerce and each of them remains on duty 
12 hours. The passenger station is at Guthrie. At South Guthrie, 
down in the yard, no tickets are sold and no passengers or freight are 
received or discharged. Each place has its separate complète mechani- 
cal equipment for télégraphie work, and each has its separate signal 
call. They are separately designated and numbered as stations in the 
company's officiai list ; and in the employés' time-table Guthrie is des- 
ignated as a night office and South Guthrie as a day office for télé- 
graphie purposes. This course of handling the business was adopted 
by the company for reasons of convenience, not to évade any law. It 
began before the passage of the Hours of Service Act, and has been 
shown in its customary railroad publications. 

We think there is such an identity of service performed at the two 
places and such a close connection between them in the methods of 
performance that they are in substance and effect a single office, place, 
or station within the meaning of the statute. While it is not our prov- 
ince to supply apparent omissions in législation, yet the object sought 
by it should always be regarded in the construction of the language 
eraployed. It was not intended by the Hours of Service Act to burden 
the railroads to a degree unnecessary to the remédiai end in view. In 
a measure the provision as to telegraph and téléphone operators was 
framed and has been administered along the lines of established rail- 
road practice. But it should not be inferred from this that ail excep- 
tional conditions existing prior to the act were approved and confirmed. 
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In the formulation of the statute it was apparent that some classifica- 
tion of the télégraphie offices, places, and stations was proper in pre- 
scribing the duration of permissible service without intervais for rest. 
Many were naturally unimportant stations, at which the duties were 
light and unfatiguing. At other more important places the volume and 
character of the work required a larger degree of care and engrossing 
attention of the operator. A logical classification, conforming to the 
practice of the railroads and having regard for their expérience of the 
necessities of the service, was into "daytime" and "night and day" 
offices; and a maximum of service in a 24-hour period of 13 hours 
for the former and 9 hours for the latter was prescribed. Obviously 
the intent of the statute would be defeated if the work at a place of 
a character requiring attention both day and night were divided be- 
tween two shifts and performed with separate instruments installed 
in near proximity. And what could not be donc as a new departure 
would be equally inadmissible as an old custom. The division of the 
night and day control of train movements in a single restricted dis- 
trict between télégraphie installations in différent parts of the same 
building, or on the north and south sides of the same street, with an 
oscillation of the paper records and undelivered messages back and 
forth, would quite clearly not divide the "place" within the intent of 
the statute. The case hère is not différent in principle. The work of 
the two operators, one at Guthrie and the other at South Guthrie, was 
a unit in ail practical aspects, and it was so recognized in the practice 
of the Company. Doubtless there may be in extensive terminais sep- 
arate offices doing différent work, or work of a supplementary char- 
acter, which should not collectively be regarded as one. It is also true 
that, when a daytime office is closed, the duties which the operator or 
bis successor would bave performed, had it remained open, are so far 
as necessary otherwise cared for. But the différence between such 
conditions and those which prevailed at the Guthrie yard is manifest. 
The meaning of an "office, place or station" within the statute does 
not dépend alone on foot measure, but involves other considérations as 
well — 'the character of the work performed, its scope, to what applied, 
how it is done, and whether, consistently with the remédiai object, it is 
naturally separable or unitary and continuons. 
The judgment is affirmed. 



WII.LAMETTB & COLUMBIA KIVER TOWING CO. ▼. HUTÇHISON, 

(Circuit Court of Appeals, Ninth Circuit. Norember 13, 1918.) 

No. 2835. 

CouBTS <S=5405(17)— Fedkbal Courts — Assignment o» Ekbors — Necbssitt. 

RiUe 11 requires that the plaintiS in error shall file with bis pétition 
for writ of error or appeal aa assignaient of errors, and déclares that no 
writ of error or appeial shall be allowed untll such assignment of eriors 
shall be flled; while rule 24 provides that, when there is no assignment of 
errors, counsel wiU not be heard, exceptât the re^uest of the court, and 

4=3For other casas SM i&in* t^ie 4k KBT-NUKBER In aU K«r-Niimb«r«d DigesU & Indexe* 
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errors not speclfled accordlng to the rule may be dlsregarded, though th« 
court at Its option may notice a plain error not assigned or Bpedfied. 
Held, that rule H Is one of practlce and not Jurlsdlction, and, whlle th* 
court may notice a plaln error not assigned to preyent a mlscarrlage of 
Justice, the court wUl not slft the record, and a wrlt of error wlU b« 
dismissed, where no asslgnment of errors was flled In time, and no plain 
or obvious error appeared on the face of the record; the errors com- 
plained of relatlng to rullngs on évidence and Instructions. 
[Ed. Note. — For other cases, see Courts, Dec. Dig. <S=»405(17).] 

In error to the District Court of the United States for the District 
of Oregon; Charles E. Wolverton, Judge. 

Action between the Willamette & Columbia River Towing Compa- 
ny, a corporation, and Ella A. Hutchison. There was a judgment for 
the latter, and the former brings error. Writ dismissed. 

Senn, Ekwall & Recken, of Portland, Or., for plaintifï in error. 

Manche I. Langley, of Forest Grove, Or., Lotus, 1,. Langley, 
of Portland, Or., and Fred Oison, of Oakesdale, Wash., for défendant 
in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The défendant in error moves to dis- 
miss the appeal on the ground that no assignment of errors was filed 
until after the allowance and issuance of the writ of error. The filing 
of the pétition for the writ, the order allowing the same, and the 
service of the writ were ail had on May 18, 1916. The assignments 
of error were not filed until June 3, 1916. Our rule 11 requires that 
the plaintifï in error shall file with the clerk of the court below, with 
his pétition for the writ of error or appeal, an assignment of errors, 
and déclares that no writ of error or appeal shall be allowed until 
such assignment of errors shall be filed. Rule 24 provides that, when 
there is no assignment of errors, counsel will not be heard except at 
the request of the court, and errors not specified according to the rule 
will be disregarded; but the court, at its option, may notice a plain 
error not assigned or specified. Although in the Eighth circuit the 
Circuit Court of Appeals has announced the hard and fast rule that 
an assignment of errors is indispensable to the perfection of the ap- 
peal (Frame v. Portland Gold Min. Co., 108 Fed. 750, 47 C. C. A. 
664; Webber v. Mihills, 124 Fed. 64, 59 C. C. A. 578; Lockman v. 
Lang, 128 Fed. 279, 62 C. C. A. 550; Simpson v. First Nat. Bank, 129 
Fed. 257, 63 C. C. A. 371), we do not understand that the court in- 
tended absolutely to deny its jurisdiction to entertain a writ of error 
or appeal in cases where no assignment of errors was filed in due 
time, but rather that it intended to hold that the rule was an indis- 
pensable rule of practice. This is indicated by the décision of that 
court in United States v. Goodrich, 54 Fed. 21, 4 C. C. A. 160. 

The proper application of the provisions of rule 11 (150 Fed. xxvii, 
79 C. C. A. xxvii) is indicated, we think, in P. P. Mast & Co. v. Su- 
perior Drill Co., 154 Fed. 45, 83 C. C. A. 157, in which the Circuit 
Court of Appeals for the Sixth Circuit held that the purpose of de- 
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claring that the court at its option may notice a plain errer not assign- 
ed is to prçvent the miscarriage of justice îrom oversight, and that it 
does not iritend that the court is to sift the record and deal with ques- 
tions of smair importance, but only that it may notice errors which 
are obvious and of a controlhng character. In Huhberg v. Anderson, 
203 Fed. 853, 122 C. C. A. 171, the Circuit Court of ApjJeals for the 
Seventh Circuit held that the requirement of rule 11 that no writ of 
error or appeal shall be allowed, unless an assignment of errors has 
been filed, is not jurisdictional, but is a rule of practice, and that the 
court may punish the appellant by dismissal for noncompliance with 
the rule, or it may hear the controversy and décide the merits as jus- 
tice may seem to require in the particular case. In that case the 
court noticed a plain error which was apparent upon the face of the 
decree, and as to which an assignment of error would hâve served no 
useful purpose. 

The situation referred to in the décision in P. P. Mast & Co. v. 
Superior Drill Co. is the situation which we find in the case at bar. 
No plain and obvious error appears on the face of the record, and the 
assignments of error ail relate to the rulings of the trial court in ad- 
mitting évidence and giving and refusing instructions to the jury, and 
their considération requires an examination of the whole record in 
order to ascertain whether error has been committed. There is noth- 
ing in the record to bring the présent case within the rulings of this 
court in Tyee Consol. Min. Co. v. Langstedt, 121 Fed. 709, 58 C. C. 
A. 129, or Moore v. Moore, 121 Fed. 737, 58 C. C. A. 19, cited by the 
plaintiff in error. The requirements of rule 11 must be complied 
with. No injustice is donc by the enforcement of rule 24, subd. 5 
(150 Fed. xxxiii, 79 C. C. A. xxxiii), in the présent case, for we hâve 
examined the record sufficiently to see that no substantial error was 
committed by the trial court. 

The writ of error is dismissed. 



PBOCÎTOR COAL CO. v. UNITED STATES FIDELITT & GUARANTY CO. 

UNITED STATES FIDELITY & GUABANTY CO. v. PROCTOB COAL CO. 

(Circuit Court of Appeals, Fifth Circuit. October 26, 191& Rehearing Denled 

December 1, 1916.) 

No. 2908. 

1. Appeal and Error ®=3843(1) — Review— Questions Pbesbnted fob Review. 

Wliere assignments of error on a dtoss-writ were contingent and iii the 
alternative, tiiey need not be reviewed, whiere judgment for défendant, 
whicli sued ont the cross-writ, was afflmied. 

[Ed. Note. — For other cases, see Appeal and Error, Cent DIg. %% 3331- 
3335, 3337-3341 ; Dec. Dig. «=3843(1).] 

2. Appeal and Ebbob ®=»537— Record— Bills or Exception— Time op Mak- 

'INIS. 

BlUs bf exc^tion^ allowed long after the term at which Judgment was 
rendered and adjoumed, cannot be consldered, where there was no order, 

^s>Vac atber cases fseo sama toplc & KEY-NUMBER in ail Key-Numbered DlgSBts & liuiazM 
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agreement of counsel, or nile of court extending the Ume for exceptions 
beyond the term at which the judginent was rendered. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dlg. §§ 24(M, 
2405 ; Dec. Dlg. <g=537.] 

3. Appeal and Ebroe <g=ï637 — Eecobd — ^Bills or Exception— Assignments of 
Erkoe— Considération. 

Where durlng the trial the parties submitted the cause to the Judge, and 
there was no agreed statement of facts, or any spécial flnding of facts, 
and bills of exception were not taken in such time that they could be con- 
sidered, assignments of error, complalning of the sustainlng of a de- 
murrer to the pétition and of the rendition of judgment In favor of de- 
fendant, must be overruled. 

[Ëd. Note.— For other cases, see Appeal and Error, Cent. Dlg. §§ 2784, 
2829; Dec. Dlg. <S==>637.] 

In Error to the District Court of the United States for the Northern 
District of Georgia ; William T. Newman, Judge. 

Suit by the Proctor Coal Company against the United States Fidel- 
ity & Guaranty Company. There was a judgment for défendant, and 
plaintifï brings error, while défendant assigned errors in the alter- 
native on a cross-writ. Affirmed. 

James Quarles, of Louisville, Ky., for plaintiff in error. 
Alex W. Smith and T. A. Hammond, both of Atlanta, Ga., for de- 
fendant in error. 

Before PARDEE and WALKER, Circuit Judges, and CALL, 
District Judge. 

PARDEE, Circuit Judge. This is a suit on a guaranty bond. The 
■errors assigned in the main writ are as f ollows : 

"(1) The court erred in Its ruling of June 25, 1913, sustainlng the defend- 
ant's demurrer to the pétition, and In holding that the plaintiff could recover 
only for loss sustained during the period covered by the last renewal of the 
guarantee bond sued on. 

"(2) The court erred in rendering judgment in favor of the défendant on the 
question of liability of défendant to the plaintiff. 

"(3) The court erred in rendering a judgment awardlng a recovery of costs 
against the plaintiff." 

[1] The assignments of error on the cross-writ are contingent and 
in the alternative, and in the view we take of the case need not be 
considered. 

[2, 3] During the progress of the trial, the parties waived a trial 
by jury and submitted the cause to the judge, who made a gênerai 
finding in favor of the défendant. There was no agreed statement of 
facts, nor any spécial finding of facts. The opinions of the judge, 
filed during the progress of the trial, are argumentative, and can in 
no sensé be taken as spécial or gênerai findings of fact in the case. 
The bills of exception found in the record were not seasonably taken, 
the same being allowed long after the term of court at which the 
judgment was rendered was adjourned. The record discloses no 
order, agreement of counsel, nor rule of court extending the time 
for exceptions beyond the term at which the judgment complained of 

^=9Far other cases see same topic & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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was rendered. See United States v. Thibodeaux, 232 Fed. 92, 

C. C. A. , and generally Sierra L,and & Live Stock Co. v. Désert 

Power & Mill Co, 229 Fed. 982, 144 C. C. 264. 

None of the assignments of error on the main writ are well taken, 
and under the circumstances disclosed by the record we are con- 
strained to affirm the judgment; and it is so ordered. 



BLACKWELL v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. October 16, 1916.) 

No. 4376. 

1. Indians <©=538(5) — Indian Countkt— Inikoduction of Intoxicating Liq- 

uôBS— Evidence. 

In a prosecution under Act March 1, 1895, c. 145, 28 Stat. 693, for in- 
troduclng from outside intoxicating liquors into tliat part of tlie state of 
Olilalioina wlilch was formerly the Indian Terrltory, testimony as to 
wtiat was defendant's business at ttie time of bis arrest is admissible. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. § 66; Dec. Dig. 
<S=»38(5;.] 

2. Cbiminal Law <S=>1043(2) — Objections— Keview. 

Au objection that testimony was incompétent, Irrelevant, and imma- 
terial is Insufflcient basis for review on appeal. 

[Ed. Note. — For other cases, see Oriminal Law, Cent. Dig. § 2654 ; Dec. 
Dig. ®=»1043(2).] 

3. Ceiminal Law <S=>1169(3) — Appeai/— Habmless Eubor. 

In a prosecution under Act March 1, 1893, for introducing from outside 
Intoxicating liquor into that part of the state of Oklahoma which was 
formerly the Indian Territory, where a wltness testlfled that accused was 
engaged in hauling whisky at the time of hls arrest, but on cross-ex- 
amination stated that ail he meant was that accused was engaged in 
hauling whisky the day he was caught, the admission of the testimony 
was not prejudleial; accused having adniitted he was hauling whisky 
when caught. 

[Ed. Note. — For other cases, see Criniinal Law, Cent. Dig. § 3139 ; Dec. 
Dig. <S=5ll69(3).} 

4. Indiaks ®=»38(5) — Indian Countby— I>"tboduction or Intoxicants— Evi- 

dence — SUFFICIENCY. 

In a prosecution under Act March 1, 1895, for introducing from out- 
side intoxicating llquor into that part of the state of Oklahoma vvhieb 
was the Indian Territory, évidence hcld to warrant a conviction. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. § 66; Dec. Dig. 
<g=38(5),J 

In error to the District Court of the United States for the East- 
ern District of Oklahoma; Frank A. Youraans, Judge. 

Louis Blackwell was convicted of introducing from outside intox- 
icating liquor, in violation of Act March 1, 1895, into that part of the 
state of Oklahoma which was formerly the Indian Territory, and lie 
brings error. Affirmed. 

Ê=»For otlier cases see same topic & KBY-NUftIBER in ail Key-Numbered Uistsls & l;iCexe« 
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James C. Denton, of Muskogee, 0kl., for plaintiflf in error. 

Paul Pinson, Sp. Asst. U. S. Atty., of Atoka, 0kl. (D. IL Linebaugh, 
U. S. Atty., and W. P. McGinnis, Sp. Asst. U. S. Atty., both of Mus- 
kogee, Okl., on the brief), for the United States. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, District 
Judge. 

HOOK, Circuit Judge. Blackwell was convicted of introducing in- 
toxicating liquor from outside the state of Oklahoma into that part 
of the State which was formerly Indian Territory. Act March 1, 1895, 
c. 145, 28 Stat. 693. But two grounds are urged for a reversai of the 
sentence : 

[1-3] First. That the court erred in allowing Welch, a witness for 
the government, to answer a question as to what defendant's business 
was about the time of his arrest. He answered that défendant was 
engaged in hauling whisky. But the question was proper. Moreover, 
the objection was merely that it was incompétent, irrelevant, and im- 
material. Finally, on cross-examination the witness testified that ail 
he meant was that défendant was engaged in hauling whisky the day 
he was caught, and that was true, as défendant admitted. 

[4] Second. It is contended that there was not sufficient évidence to 
convict. We think there was substantial évidence that défendant got 
the whisky described, 192 quarts and a five-gallon cask, at Coffeyville, 
Kan., instead of at South Cofifeyville, Okl., and that therefore there was 
an introduction from outside the state, instead of a mère hauling within 
its borders. The jury were warranted in believing this from the facts 
and circumstances developed in the testimony of the government's wit- 
nesses, as against the daim of the défendant that he got the whisky at 
the hamlet of South Coffeyville. 

The sentence is afiirmed. 



THE D. J. SAWYER. 

(Cil-cuit Court of Appeals, l'irst Circuit. November 17, 1910.) 

No. 1227. 

1. Courts ©^'•'î.jO — Fédérai- Coukts — Dépositions — Notice — Sufficienct. 

Wliere clalniant.s of a vessel libeled had notice of a déposition taken 
under Rev. St. S S68 (Comp. St. 1913, § 1472), but did not appear or eross- 
examme a witness, they had sufiieient opportunity for objection, either to 
the talving or to the interrogatories or answers, and could not complaln 
that they were not notified of the filing of the déposition ; it not clearly 
appearing, under the local law of Porto Rico, where the déposition was 
used, whether they were entitled to notice of flling. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 923; Dec. Dig. 

©c^For other cases see same topie & KBY-NUMBEH in aU Key-Numbered DigesU & Indexes 
236 F.— 58 
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2. Admiraltt (S=541 — ^Libels — Addition of Parties. 

A vessel libeled was released on a stipulation signed by suretles. At 
trial, leave was given to amend the libel, so as to make the original 
libelant and another joint parties Ubelant as partners, Instead of the 
original libelant indlvldually. Held that, as amendment of the answer of 
claimants by addlng a déniai of the partnersbip was allowed, and as 
the cause of action was not changed, or the liabillty of the suretles in- 
creased, claimants eannot complain. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dlg. §§ 350-368; 
Dec. Dlg. <©=41.] 

3. Admibalty <@=s66 — Libel — Amendments. 

Where leave to make trial amendments to the libel and answer is ob- 
talned, such amendments should be put la form and entered of record 
before final decree is entered. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dlg. §§ 51&-538 ; Dec. 
Dlg. ®=a66.] 

Appeal from the District Court of the United States for the District 
of Porto Rico ; Peter J. Hamilton, Judge. 

Libel by Eduardo lyUtz and another against the schooner D. J. Saw- 
yer, which was claimed by Ofelia Martinez and others. From a de- 
cree for libelants, claimants appeal. Affirmed. 

E. Ramirez Nadal, of Mayaguez, Porto Rico (Pascusio Fajardo 
Martinez, of Mayaguez, Porto Rico, on the brief), for appellants. 
José R. F. Savage, of San Juan, Porto Rico, for appellees. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

PER CURIAM. [ 1 ] We find no error either in the admission of 
Diaz's déposition or of Exhibit K annexed thereto. This déposition, 
taken six months before, at Pensacola, under Rev. St. § 863 (Comp. 
St. 1913, § 1472), was filed January 18, 1916, at the trial which took 
place on that day, at Mayaguez. It appears to hâve remained un- 
opened until then, in the clerk's custody, since its return. The only 
objection made at the trial to its admission was, according to the 
record, that the appellants' proctor had had no notice of its being 
taken. The complaint made hère is that he had had no notice of its 
being filed; that he was duly notified of its taking, he admits. The 
objection made hère, however, would seem to hâve beeri passed ujx>n 
by the District Judge, who states in his opinion that the local rules 
applicable require no notice of the filing. The question is thus, at 
most, one of compliance with local rules, after examination of which 
we are not satisfied that the court wrongly understood or applied 
them. If the appellants had due notice of the taking of the déposi- 
tion, they bave had ail the opportunity for objection, either to the 
manner of taking or to the interrogatories or answers, to which they 
were entitled. Notwithstanding the notice, they did not appear, and 
there was no cross-examination of the witness. 

[2] Nor do the appellants satisf y us that there was error in grant- 
ing leave at the trial to amend the libel, so as to make Eutz and 
Diaz, as partners, joint parties libelant, instead of Lutz individually. 

®=5For other cases see same topio & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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Amendment of the ansvver by adding a déniai of the partnership thus 
alleged was allowed at the same time. That another libelant was thus 
joined, neither prejudiced the appellants' rights nor increased the liabil- 
ity undertaken by the sureties in the stipulation given for release of 
the schooner. No new cause of action was added. If her owners 
were liable for breach of the charter party sued on, it could make 
no différence to them whether they were liable to Lutz only, or to 
Lutz and Diaz as partners. 

[3] Though the record shows that the parties had leave to amend 
their respective pleadings as above, it does not show that said amend- 
ments were in fact put in form or entered of record before the final 
decree was entered. We do not approve of this practice, but as no 
error has been assigned in respect of this omission, and as the appel- 
lants were not prejudiced, we do not deem it of sufficient importance 
to justify disturbing the decree. 

Much of the appellants' argument hère is to the effect that the 
proofs did not support the finding below that Lutz and Diaz were in 
fact partners under the name of E. Lutz. This finding has not been 
separately and specifically assigned as error, and even if the question 
be regarded as open to the appellants under their gênerai assignments, 
we see no reason to doubt that the District Court was right in its 
conclusion. It was a partnership according to the laws of Klorida 
that had to be shown, not according to the laws of Porto Rico, as the 
appellants contend. 

The District Court held that the schooner had failed, without adé- 
quate excuse, to complète performance of the charter-party after 
making one voyage under it. The amount of damage to the char- 
terers (whoever they were), caused by said failure to make the other 
agreed voyages, was determined by the court, and a decree entered 
therefor, with interest and costs. Except as above stated, the appel- 
lants hâve not contended hère that any error was committed. If, as 
we hold, the grounds which bave been urged before us are insufficient 
for reversai, the decree below must stand. 

The decree of the District Court is afiirmed, with interest, and the 
appellees recover costs of this appeal. 
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STIBT et al. V. MARVEL AUTO STJPPLT 00. 
(CSrcuIt Court of Appeals, SIxth Circuit. October 3, 1916.) 

No. 2805. 

L Patents <g=s>e6 — Invention— Peiob Art. 

Prlor patents are part of the prlor art only by what they disclose on 
thelr face. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 79, 81; Dec 
DIg. <©=s66.] 

2. Patents ®=>26(2) — Invention— Combination or Oi-d Eléments. 

Altliough every élément In a patented combination is old, there may 
still be invention, If by the combination a nevv and useful resuit is pro- 
duced, or an old resuit In a new and materlally better way. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. S 29; Dec. Dig. 
■S=>26(2).] 

3. Patents (Ê=>ie — Invention— Question or Fact. 

The question of invention, as distingulshed from mechanical sklU, Is 
one of fact. 

[Ed. Note. — For other cases, see Patents, Cent Dig. |§ 14, 15; Dec. 
Dig. «@=»16.] 

4. Patents ®=»328— Vaxiditt and Infuingement— Appabatus fob Compbess- 

ING AlB. 

The Frey patent. No. 1,001,132, for an apparatus for compressing air, 
speclally designed for Inflatlng automobile tires through power furnished 
by the automobile engine, discloses patentable novelty and invention, 
and is of such merit as to entltle It to a Uberal construction. Clalm 3 
also held Infrlnged. 

B. Patents <@=>112(1) — CoNeTBUCTiON- Effbcjt of IIkjection or Claims. 

Where the Patent Office rejects a clalm on Its merlts, and the rejectlon 
Is acquiesced In, and the patent issues, the patentée cannot afterwards be 
permitted a construction of the clalms allowed broad enough to embrace 
the clalm which was rejected ; but, to be estopped, he must be shown 
to hâve surrendered somethlng whlch he now clalms to obtaln tbat which 
was allowed. 

[Ed. Note. — For other cases, see Patents, Cent. DIg. | 162; Dec. Dig. 
«g=>112(l).] 

6. Patents <S=987 — CoNSTBrcTioN— Pboceemngs in Patent Ofttce. 

The rule tbat abandonment of an Invention la not to be presumed, but 
must be clearly proven, applies to abandonment clalmed because of pro- 
ceedings In the Patent Office. 

[Ed. Note. — For other cases, see Patents, Cent DIg. f 112; Dec. DIg. 
®=»87.] 

Appeal from the District Court of the United States for the North- 
ern District of Ohio ; John H. Clarke, Judge. 

Suit in equity by Herbert H. Frey and the Mayo Manufacturing 
Company against the Marvel Auto Supply Company. Decree for dé- 
fendant, and complainants appeal. Reversed. 

Lynn A. Williams and Robert M. See, both of Chicago, 111., for 
appellants. 

M. G. Norton, of Cleveland, Ohio, for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

«ssFor otber cmm se« lam* topie & KET-NUMBBR In «11 K*7-Numbered Digcsts & Indexe» 
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KNAPPEN, Circuit Judge. Suit for infringement of patent No. 
1,001,132, August 22, 1911, to plaintiff Frey. Plaintiff Mayo Manufac- 
turing Company is the exclusive licensee under the patent, which is for 
an improvement for apparatus in compressing air. The invention is 
specially designed for inflating the tires of an automobile. It consists 
of an air-pump intended to be substituted for the spark-plug of one 
of the cylinders of the automobile gas engine. The défenses are non- 
invention, lack of novelty, and non-infringement. The District Court 
found the patent valid, but denied infringement, and dismissed the bil!. 
The appeal is from that decree. 

The construction and opération of the patented device are shown by 
référence to the patent drawings hère reproduced : 




^^z-l 



Fig.2. 



The pump proper consists of a lower cyHnder G, in which is operated 
a piston' Z?, and an upper cylinder /, in which a piston F opérâtes, the 
two pistons being connected by a stem £. Air is admitted into the up- 
per cylinder by an inwardly-opening automatic valve M at the upper 
end of that cylinder. A pipe or conduit B extends from the lower 
pump-cylinder to the automobile engine-Cylinder. When a vacuum 
exists in the engine-cylinder, the pistons F and D are forced to the 
lower end of their travel ; compression in the motor-cylinder forces 
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the two pistons to the upper ends of their respective strokes, so com- 
pressing the air in the pump-cylinder and forcing it out through the 
pipe L, whence it is conveyed to the tire. The area of the upper pump 
piston being much less than that of the lower piston, the pressure in 
the upper pump-cyHnder is of course greater than in the engine-cylin- 
der. Openings N-N in the upper pump-cylinder admit air to that cyl- 
inder at the lower end of the stroke of its piston, and permit the dis- 
charge of air from the lower pump-cylinder on the up-stroke of the 
pistons. There are also air passages S-S in the lower pump-cylinder. 
In the pipe or conduit B, leading from the engine-cylinder to the lower 
pump-cylinder, there is shown in Fig. 1 a non-return valve a (entering 
the nozzle b), which admits air for the purpose of supplementing the 
pressure of gas from the engine-cylinder, which, when the engine is 
idling (as is intended in practice), is naturally small. The compression 
in the engine-cylinder with which the pump is connected may thus be 
normal, while in the other cylinders it may be materially subnormal. 

The device illustrated by Fig. 2 differs from that of Fig 1, so far 
as hère material, in this respect : Instead of the air valve a opening di- 
rectly into the conduit or pipe B, two non-return air valves à^-a> are 
shown opening directly into the space in the lower pump-cylinder be- 
low the lower limit of the piston's travel. By the device of the patent 
no change is effected in the engine or its cylinders, except that the spark 
plug of one cylinder is temporarily removed, and in its place inserted 
the lower end of the pump. The pump is operated without explosion 
in the Connecting engine-cylinder. 

The prior art discloses numerous power pumps, both air and water, 
with differential pistons and cylinders, and with inlet and outlet valves ; 
but, with four exceptions, none of thèse devices are intended for or 
seem adaptable to use for inflating automobile tires through power fur- 
nished by the automobile engine. Michelin, No. 795,531 (1905), and 
Serne, British patent No. 13,571 (1906), show differential cylinders 
and piston air pumps for inflating tires. Each of thèse devices, how- 
ever, is intended to be operated by the explosive pressure of the en- 
gine, and neither has the non-return valve a or a^ of Frey or the équiv- 
alent thereof. In Michelin, No. 854,371 (1907), two of the motor- 
cylinders are disconnected from the gas supply and converted into air- 
pumps, the reciprocating of the pump-piston being efïected by the al- 
ternate action of the two engine-cylinders. Swain, No. 938,522 (1909), 
shows a compression tire-inflating cylinder air-pump with differential 
pistons, operating without explosion. Swain, however, has no means 
for admitting air directly to the communication between the engine- 
cylinder and the lower pump-cylinder (or the piston of that cylinder 
when at the lowest limit of its travel). It seems impossible that his 
open ports, not valves, in the upper part of his lower pump-cylinder, 
can admit any appréciable quantity of air into that communicating 
space. 

[1] Prior patents are part of the prior art only by what they dis- 
close on their face. Naylor v. Alsop Process Go. (C. C, A. 8) 168 Fed. 
911, 920, 94 C. C. A. 315; Munising Paper Co. v. American, etc., Co. 
(C. C. A. 6) 228 Fed. 700, 703, 143 C. C. A. 222. We are satisfied that 
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Swain's air inlets do not hâve the effect of Prey's non-return valve re- 
ferred to. 

[2, 3] The claims in suit are Nos. 2 and 3, which we print in the 
margin.^ We hâve no difficuUy in finding the claims in suit valid as 
against the défenses of lack of novelty and lack of invention. Not- 
withstanding every élément in plaintiff's device were old, invention 
would still exist if by the combination of those old éléments there is 
produced a new and useful resuit, or if an old resuit is efïected in a 
new and materially better way. Loom Co. v. Higgins, 105 U. S. 580, 
591, 26 L. Ed. 1177; Expanded Métal Co. v. Bradford, 214 U. S. 366, 
381, 29 Sup. Ct. 652, 53 L. Ed. 1034 ; Ferro Concrète Constr. Co. v. 
Concrète Steel Co. (C. C. A. 6) 206 Fed. 666, 669, 124 C. C. A. 446; 
Proudfit Co. v. Kalamazoo Co. (C. C. A. 6) 230 Fed. 121, 127, 144 C. 
C. A. 418. The question of invention, as distinguished from mechani- 
cal skill, is one of fact. Herman v. Youngstown Co. (C. C. A. 6) 191 
Fed. 579, 582, 112 C. C. A. 185; Ferro Co. v. Concrète Steel Co., 
supra ; Proudfit Co. v. Kalamazoo Co., supra. The record shows that, 
prior to Frey's invention, many persons were unsuccessfuUy attempting 
to solve the problem which Frey solved. We agrée entirely with the 
conclusion of the District Court that "Frey was the first to devise a 
commercially practical and feasible device to accomplish what must be 
recognized as an important resuit." The device of the patent bas met 
with pronounced commercial success and public favor. 

[4] The important question relates to infringement. The alleged 
infringing device is the équivalent of the device of the patent unless in 
this respect and to this extent: The non-return air valve, which is an 
élément of both claims 2 and 3 of the patent, does not, in defendant's 
structure, open directly into the conduit or pipe B which leads from 
the engine-cylinder to the lower pump-cylinder, as shown in Fig. 1 of 
the patent drawings ; instead, it has two non-return valve openings in 
the lower wall forming part of the enclosure of the lower pump-cylin- 
der, substantially corresponding to the valves a^-a^ of Fig. 2 of the pat- 
ent drawings. The non-return valves of defendant's structure perf orm 
the same functions as the non-return valve of Fig. 1 of the patent, and 
accomplish the same resuit. In the commercial structure of the prede- 
cessor of plaintiff Mayo Manufacturing Company, the non-return 
valves were in the same location as those of défendant. The District 
Court was of opinion that but for the office history of the patent ap- 
plication, as disclosed by the file wrapper and contents, the defendant's 

1 "2. The combination of a cylinder O-, a passage formiug a communica- 
tion between sald cylinder and a cylinder A, in which compression Is to talte 
place, a piston in the cylinder O, a second cylinder J of less dlameter than 
the cylinder O, a piston in the cylinder J, and means for Connecting sald 
pistons, a passage communleating with the outer air located between the 
cylinder G and the compression apparatiis, and a non-return valve openlng 
inward in sald passage." 

"3. The combination of a cylinder G, a passage forming a communication 
between said cylinder and a cylinder A In which compression is to take place, 
a piston in the cylinder G, a second cylinder J of less diameter than the cylin- 
der O, a piston in the cylinder ./, and means; for Connecting sald pistons, Inlet 
and outlet passages to said cyllnders and a non-return valve openlng inward 
into the communication to the compression means." 
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structure would be deemed the équivalent of the structure of the patent 
in the respect mentioned, and so would infringe. With this conclusion 
we entirely agrée, at least as to claim 3. 

The non-return valve of claim 3 is substantially described as open- 
ing into the "passage forming a communication" between the engine- 
cylinder and the lower pump-cylinder (that of claim 2 as opening into 
a "passage communicating with the outer air located between" those 
cylinders, and, as described in the spécification, Connecting with the 
pipe B). The term "passage forming a communication" does not neces- 
sarily mean a mère pipe or conduit. One définition of "passage" given 
by the Century Dictionary is "a means of entrance, exit or transit" ; 
and one of the définitions of "passageway" is "a road, avenue, path or 
way affording means of communication." The conspicuous feature of 
plaintifï's device is the introduction of air between the engine-cylinder 
and the piston of the lower pump-cylinder when at the lowest limit of 
its travel. For the purposes of such opération it is immaterial whether 
the air is introduced directly into the pipe or conduit B, or indirectly 
thereto, as in Fig. 2 and in defendant's structure. In either case it is, 
through the compression in the engine-cylinder, applied directly to the 
piston of the lower pump-cylinder. In the absence of limitations other 
than appear on the face of the patent, the space remaining in the cylin- 
der, as mechanically constructed, below the pump-piston, and communi- 
cating directly with the conduit, is in substance a part of the communi- 
cation between the engine-cylinder and the piston of the pump-cylinder, 
and thus the équivalent of the "passage forming a communication be- 
tween" the two cylinders referred to. We think the nierit of the in- 
vention, and the length of the step taken by the inventer, entitle the pat- 
ent to such Hberality of construction. 

The controlling question is whether plaintiffs are estopped by what 
occurred in the Patent Ofifice to claim such equivalency. The Patent 
Office history, so far as hère material, is this : The application as pre- 
sented contained ten claims. Claims 1, 2, 3, 4, 5, and 7 were held by 
the examiner to be anticipated by Swain, and were ail canceled. That 
action bas no apparent bearing upon the issue hère. Claims 9 and 10 
were rejected as "anticipated by Swain, in view of Michelin" (1907 
patent), certain lines of the spécification of that patent being referred 
to. Both thèse claims were canceled. Original claims 6 and 8 read 
as f ollows : 

"6. The combination of a cylinder G, menns for placing sairt oyllnder in 
communication with a cylinder in whicli compression is to tnke place, a piston 
in the cylinder G, a second cylinder ./ of less diameter than the cylinder (}, 
a piston in the cylinder J, and means for connectins said pistons, a passage 
communicating with the outer air located between the cylinder (r and the 
compression apparatus, and a non-return valve opening inward in said pas- 
sage." 

"8. The combination of a cylinder <?, means for placing said cylinder in 
communication with a cylinder In wliich compression is to take place, a piston 
in the cylinder O-, a second cylinder J of less diameter than the cylinder G, 
a piston in the cylinder J, and means for Connecting said pistons, inlet and 
outlet passages to said cylinders and a non-return valve opening Inward into 
the communication to the compression means." 
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Claiirt 6 was criticized as "indefinite and confused in phraseology. 
It is not clear what is covered by 'means for placing said cylinder in 
communication with a cylinder,' and the cylinder mentioned appears 
to be directly connected with the pump-cylinder also enumerated in said 
daim." No mention was made of claim 8. Neither claim 6 nor claim 
8 were ever rejected ; they were voluntarily amended by the applicant, 
and were allowed as claims 2 and 3 of the patent, being the claims 
hère sued upon — claim 1 (not in suit) being new. Claim 9 so rejected 
by the examiner, is printed in the margin.^ It contained, as a part of 
the applicant's description, thèse words : "the cylinder. G, being pro- 
vided with means to admit atmospheric air to the communication with 
the gas-engine cylinder." The learned judge who heard the case in 
the District Court was of opinion that the clause just quoted was ref- 
erable only to the valves, a^~a^, of Fig. 2 of the patent drawings, 
which construction is described in the spécification as "perforated," 
with a flap valve covering the perforations, and as "adapted to take the 
place of the nozzle and valve B and A, of Fig. 1," and that as claim 2 
expressly, and claim 3, by natural implication, provide for an opening 
of the non-return valve into the passage between the engine-cylinder 
and the pump-cylinder, it results from the rejection and cancellation of 
claim 9, and the allowance of claims 2 and 3, that the latter claims were 
in effect limited to the construction shown in Fig. 1, that is to say, 
having the air-valves located in the pipe or conduit, B, and expressing 
regret at the necessity of so deciding (doubtless in view of the meritori- 
ous nature of plaintiff's invention) held defendant's device not to in- 
fringe. The case turns upon the correctness of this conclusion as to 
the effect of the Patent Office history. 

[5] It is the broad, gênerai rule that where the Patent Office. rejects 
a claim covering a device on its merits, and the rejection is acquiesced 
in and the patent issues, the applicant cannot afterwards be permitted 
a construction of the claims allowed wide enough to embrace the claim 
which was rejected. Morgan Envelope Co. v. Albany Paper Co., 152 
U. S. 425, 429, 14 Sup. Ct. 627, 38 L. Ed. 500; Royer v. Coupe, 146 
U. S. 524, 532, 13 Sup. Ct. 166, 36 L. Ed. 1073 ; Thomas v. Spring 
Co. (C. C. A. 6) 77 Fed. 420, 430, 23 C. C. A. 211. Thus, where the 
applicant, in order to get bis patent allowed, is compelled to accept a 
claim narrower than contained in his original application, such claim 
cannot be construed to cover what was rejected by the Patent Office. 
Hubbell V. United States, 179 U. S. 77, 80, 21 Sup. Ct. 24, 45 L. Ed. 
95; Campbell v. Amer. Shipbuilding Co. (C. C. A. 6) 179 Fed. 498, 
502, 103 C. C. A. 122, and cases there cited. But to be estopped by 
the action of the Patent Office, a patentée must be shown to hâve sur- 
rendered something which he now claims in order to obtain that which 

2 "9. The combinatlon with a gas englne cylinder, of a cylinder G com- 
inunlcating therewith, a punip cylinder conimunlcating with the cylinder G, 
a piston adapted to reciprocate In cylinder O, a piston adapted to reciprocate 
in the cylinder J, means Connecting said pistons, the cylinder G being ijro- 
vided with liieans to admit atmospheric air to the communication with the 
gas engine cylinder." 
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was allowed. Bundy Mfg. Co. v. Détroit Time Register Co. (C. C. A. 
6) 94 Fed. 524, 542, 36 C. C. A. 375. 

The pivotai question is : Why was claim 9 rejected and the amend- 
ment of claim 6 required? Was it because of a requirement that the 
non-return valve be limited in location to the conduit or pipe B, or was 
it because daim 9 was broader than the state of the art permitted, in 
that no spécifie means for admitting the air to the communication with 
the engine-cylinder were stated, and because claim 6 was indefinite in 
the respects later ref erred to ? Claim 9 called for providing the cylin- 
der G "with means for admitting atmospheric air to the communication 
with the gas-engine cylinder." It did not mention the means of such 
admission. Under a fairly libéral range of équivalents it would, stand- 
ing alone, be broad enough, in our opinion, to cover a non-return air- 
valve anywhere in the communication between the pump-cylinder and 
the engine-cylinder. 

As already said, the claim was rejected on référence to "Swain in 
view of Michelin" (1907), with référence to certain lines of Michelin's 
spécification. The ground of the référence was not otherwise stated. 
The ruie on which estoppel is based required the examiner to point 
out the meaning of his objection. Failing to do this, we can only look 
to the matter referred to to détermine the meaning. Vrooman v. Pen- 
hoUow (C. C. A. 6) 179 Fed. 296, 102 C. C. A. 484. Swain shows air- 
ports opening directly into the lower pump-cylinder, but above the 
piston when at the lowest limit of its travel. No air valves of any kind 
are shown. As we hâve already said, it seems impossible that air so 
admitted could, at least in appréciable amount, reach the communica- 
tion between the engine-cylinder and the pump-cylinder. The lines of 
Michelin's spécification referred to by the examiner related to the two- 
way cocks in the motor-cylinders, turned so as to eut off the supply af 
gas and permit the admission of air thereto. Claim 6, before its 
amendment, called for (as its last two éléments) "a passage communi- 
cating with the outer air located between the cylinder G and the com- 
pression apparatus, and a non-return valve opening inward in said pas- 
sage," and claim 8 for "inlet and outlet passages to said cylinders and 
a non-return valve opening inward into the communication to the com- 
pression means"; and this language was not amended or criticized. 

The amendments made to daims 6 and 8 substitute for the second 
élément (viz. "means for placing the" cylinder G "in communication 
with" the compression-cylinder) the words "a passage forming a com- 
munication between said cylinder [G] and the cylinder [A]" in which 
compression is to take place. It is noticeable that neither of the claims,. 
origmally or as amended, in express terms calls for the location of 
the non-return valve in a "pipe" or "conduit," and the Patent Office 
never in terms criticized either of the three claims in question for not 
so limiting the location of the valve. It thus does not, we think, def- 
initely and clearly appear that claim 9 was rejected, and claims 6 and 
8 so amended, because of a requirement of the Patent Office that the 
location of the non-return air-valve be limited to the pipe or conduit. 
It is, we think, not impossible or even highly improbable that claim 9 
was rejected because broad enough to cover the construction disclosed 
by the Swain and Michelin patents taken together, that is to say, as 
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■disclosing air-ports or cocks generally permitting the introduction of 
air into the compression cylinder, and that the criticism of claim 6 as 
■"indefinite and confused in phraseology" was intended to be limited by 
the reason expressed theref or, viz. : 

"It is not clear what is eovereU by 'iiieans for placlng sald cylinder in 
communication wlth a cylinder,' and the cylinder mentioned appears to be 
identical wlth the pump-cylinder also enumerated in sald claim." 

As lending force to such construction, it is to be noted that claim 1, 
which was included with claim 6 in the criticism stated, had the same 
second élément as claim 6, while it contained no air-valve élément what- 
ever; also that, with the exception of the rejected claim 9, none of the 
claims, presented or allowed, use language broad enough to cover the 
valve M, or the air-ports N or 5" — claim 10 (rejected in connection with 
claim 9) containing the élément "apertures through the walls of the 
pump-cylinder / and the cylinder G." It is also to be noted that claims 
6 and 8 are the only claims calling for non-return air- valves in the com- 
munication between the engine-cylinder and the pump-cylinder, or in 
any other place. It is also, we think, significant that neither claim 6 
nor claim 8 were ever canceled or rejected, or claim 8 (now claim 3) 
even criticized, by the Patent Office. We think also some weight is due 
the considération that Fig. 2 was not stricken out, nor the express référ- 
ence in the spécification to that figure and to the location of the valves 
in the lower wall of the pump-cylinder. True, Fig. 2 directly illustrâtes 
the construction last referred to, and we appreciate the force of the 
considération that the clause in claim 9 to which we hâve referred, 
read literally, is illustrated by Fig. 2, and not by Fig. 1. But giving 
to claim 3 at least the libéral interprétation which its language allows 
(in view of the history of the art), and the range of équivalents per- 
mitted, claim 3, in the absence of the claimed estoppel, would plainly 
read upon both Fig. 1 and Fig. 2. 

[6] We think the rule that abandonment of an invention is not to 
be presumed, but must be clearly proven, applies to abandonment based 
upon proceedings in the Patent Office, such as hère relied upon. Sly 
Mfg. Co. V. Russell (C. C. A. 6) 189 Fed. 61, 110 C. C. A. 625. And 
in view of the considérations to which we hâve called attention, and 
under the applicable rules of law referred to, we are constrained to 
the opinion that the patentée is not affirmatively shown to be estopped 
by what occurred in the patent office from construing at least claim 3 
as covering the construction shown in Fig. 2 of the patent, and thus the 
alleged infringing device of défendant. By the "passage communicat- 
ing with the outer air" of claim 2 into which the non-return valve 
opens is apparently meant the nozzle b of Fig. 1 ; and, if so, it may be 
that defendant's structure should not be held to infringe that claim. 
But as the final resuit of this appeal is the same, whether or not claim 

2 is held infringed, we find it unnecessary to détermine that question. 
The decree of the District Court is accordingly reversed, with costs, 

and the record remanded to that court, with directions to enter decree 
in accordance with this opinion, finding claims 2 and 3 valid, and claim 

3 infringed, and for further proceedings not inconsistent with this 
■opinion. 
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DETROIT IRON & STEEL CO. v. CARET. 

(Circuit Court of Appeals, Slxth Circuit. October 13, 1916.) 

No. 2883. 

1. Patents (g=378 — Peesons Entitled to Patents — Pbiob Use. 

Where an applicant for a patent fails to pay the final fee within six 
moutlis after its allowance, a renewal application made within two 
years, as permltted by Kev. St. § 4897 (Comp. St. 1913, § 9443), is to be 
deemed merely a continuance of the flrst, which under the statute bas 
been held in abeyance, and the two years' prior public use which will 
defeat the righb to the patent is to be reckoned from the date of the 
original application. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 99, 100; Dec. 
Dig. <g=78.] 

2. Patents iS=»328 — VAi-rDiTT and Infringement — Concbete Dock. 

The Ferguson patent, No. 1,089,405, for a reinforced concrète dock, 
was the invention of the patentée, and discloses patentable invention ; 
also held infringed. 

3. Patents ©=5226 — Suit fob Infringement — Delayed Issue of Patents. 

Rev. St. § 4897 (Comp. St. 1913, § 9443), provides that an applicant who 
has falled to pay the final fee after allowance of his patent may file a 
new application therefor within two years, "but no person shall be held 
respoDsible in damages for the manufacture or use of any article or thing 
for which a patent was ordered to issue under such renewed application 
prior to the issue of the patent." Held, the latter provision only pre- 
vents recovery of damages accruing previous to the issue of patent, and 
not a remedy by injunction and damages If the use is continued subsé- 
quent to issue. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 357; Dec. Dig. 

<S=j22e.] 

Appeal from tlie District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Suit in equity by James D. Carey against the Détroit Iron & Steel 
Company. Decree for complainant, and défendant appeals. Affirmed. 

G. B. Marty and C. R. Miller, both of Cleveland, Ohio, for appel- 
lant. 

A. L. Lawrence, of Cleveland, Ohio, for appellee. 

: Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SESSIONS, District Judge. 

KNAPPEN, Circuit Judge. Suit for infringement of patent No. 
1,089,405 to plaintiff, as assignée of Ferguson, for improvements in 
reinforced concrète docks or piers. Défendant dénies the validity of 
the patent, as well as liability to decree for infringement. The dis- 
trict court held the patent valid and infringed. The appeal is from 
this decree. 

^s^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe»' 
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[1] 1. The original application for patent was filed March 5, 1909. 
It was allowed March 21, 1911. The final fee not being paid within 
six months, renewal application was filed on November 1, 1912, as 
permitted by Rev. St. § 4897. The patent issued March 10, 1914. 
June 15, 19Ô7, public use was begun by the Cleveland Furnace Com- 
pany of a dock constructed by plaintifif's company according to the in- 
vention of the patent, and January 1, 1910, like public use by défend- 
ant was begun of a dock also built by plaintifif's company according 
to the same invention. Each of thèse uses began more than two years 
before the renewal application, but neither was begun more than two 
years before (one being after) the original application. 

Défendant contends that such prior public use defeats the patent. 
The pivotai question upon this branch of the case thus is whether 
the two years public use is to be reckoned from date of the original 
application or from that of the renewal application. The answer to 
this question dépends upon whether the first application is regarded 
in law as "forfeited" or "abandoned" after the lapse of the six months 
period, and the second application in efifect a new application, or 
whether the original application is merely held in abeyance pending 
the lapse of the two years, and the second application thus a contin- 
uance of the first. 

The rule previous to the statute was well settled that, where an 
application has not been abandoned, subséquent applications and 
amendments constitute merely a continuance of the original proceed- 
ing; and the two years public use or sale which avoids a patent 
must be reckoned from the time of the first application, and not from 
the filing of subséquent applications or amendments. Godfrey v. 
Eames, 1 Wall. 317, 17 L. Ed. 684; Smith v. Goodyear Dental Vul- 
canite Ce, 93 U. S. 486, 23 L. Ed. 952 ; Graham v. McCormick (C. 
C.) 11 Fed. 859; Henry v. Francestown Co. (C. C.) Fed. Cas. No. 
6,382. In Godfrey v. Eames, Smith v. Goodyear Co., and Henry v. 
Francestown, the original application was in each case rejected by 
the Patent Office, and a new application filed. In Graham v. McCor- 
mick (decided by Judge Drummond) the claims in controversy had 
been withdrawn from the original application and made the subject 
of a second application, patents issuing on each application. In each 
case it was held that the two years prior use must be reckoned from 
the date of the first application. 

True, neither of thèse cases involved the statute hère invoked ; in 
the case of each of them the Patent Office proceedings antedated the 
statute. But that the aim of the statute was to préserve generally the 
rights of the inventor as of the time of his original application we 
think clearly appears from the history of the statute. The act of 
March 3, 1863 (12 Stat. 796, c. 102) provided that if the final fee 
were not paid within six months "the patent shall be withheld, and 
the invention therein described shall become public property, as against 
the applicant therefor." No period of grâce for payment of the fee 
was provided. To remedy this harshness the act of March 3, 1865 
(13 Stat. 533, c. 112), was passed, giving substantially the right con- 
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f erred by présent section 4897 (printed in the margin of thîs opin- 
ion ^), viz. a right on the part of any person in interest to make a 
second application within two years after the allowance of the orig- 
inal application. The amendments to the statute of 1863 hâve taken 
away the provision making the invention public property on failure 
to pay the final fee, and upon the filing of the second application the 
question ôf abandonment is expressly made one of fact. In the light 
of this history we must présume that Congress did not intend a rule 
less favorable to an inventor whose application had been allowed than 
to one whose application had been rejected, and who thereafter with- 
drew the same. On the contrary, the purpose of the existing statute 
wasplaiîily "remédiai, and to confer added privilèges upon the in- 
ventor," as held by Commissioner Moore in Ex parte Lambert, 135 
O. G. atîpi 1583. By the statute the applicant is entitled as of right 
to a patent "for the asking at any time within two years" (Cutlèr v. 
Léonard, 31 App. D. C. at page 303), subject to the question of abandon- 
ment, which is not presumed but must be affirmatively shown (Cutler ■ 
V. Léonard, supra; Saunders v. Miller, 33 App. D. C. 456, 468). 

Our conclusion that the statute has not changed the previously ex- 
isting rule, that the second application is deemed merely a continuance 
of the first, and that the two years statute must be reckoned from 
the date of the first application, is, we think, supported by the déci- 
sions both of the Patent Office and of the courts. In Ex parte Liv- 
ingston, 20 O. G. 1747, 1749, Commissioner Marble seems to hâve 
held, in 1881, that a new application filed' within two years after the 
first allowance is to be deemed merely a continuance of the first one, 
which is neither rejected nor abandonéd, but simply held in abeyance. 
In Thompson v. Waterhouse (an interférence proceeding) 30 O. G. 
177,: the second application was held, by Commissioner Butterworth, 
to be "in its nature like a motion or pétition for the revival of a 
judgment that has become dormant." In Ex parte Lambert, supra, 
the application is spoken of as lying "dormant" during the eighteen 
months foUowing the expiration of the six months provided for 
payment of fee. Sibbald v. Cassidy, 61 O. G. 1165, 1166^ illustrâtes 
the liberality with which section 4897 is construed by the Patent 
Office.- : ■ 

In Ligowski Clay Pigeon Co. v. American Clay Bird Co. (C. G.) 
34 Fed. 328 (decided by the late Judge Sage of this circuit), the 

1 "Sec. 4S>7. Any person who has an interest In an invention or discovery, 
\vhether as inventor, «liscoverer, or assignée, for ^^hich a patent was ordered 
to issue upon the payment of the flnai fee, but who fails to malie payment 
tliereof within six months from the time at which it was passed and allowed, 
and notice thereof was sent to the applicant or hls agent, shall hâve a 
light to make an application for a patent for such invention or digcovery 
the samê as in the case of an original application. But such second applica- 
tion must bè made within two yéars after thé' allowance of the original appli- 
cation. But no person shall be held responslble in damages for the manu- 
facture or use of any article or thing foi which a patent was ordered tb 
issue under such, renewed application prier to the Issue of the patent. 
And upon the hearlng of renewed applications preferred under this section, 
abandonment shall be considered as a question of fact" 
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applicant had failed to pay the final fee within six months, but had 
filed a new application within two years. It was held that the two 
years public use and sale must be reckoned from the date of the 
original application. True, the statute was not referred to, but it is 
net to be supposed that the learned judge overlooked it. This case 
is cited with approval in Walker on Patents (4th Ed.) § 147. It has 
aiso been cited in more than one décision with apparent approval. It 
has been f requently held that upon a second application under section 
4897 the original application must be considered a réduction to prac- 
tice, on the ground that the second application is merely a continu- 
ance of the first. Gain v. Park, 14 App. D. C. 42 (86 O. G. 797) ; 
Duryea v. Rice, 28 App. D. C. 423 ; Ex parte Luten, Commissioner's 
Décisions 1913, pp. 165, 168 (192 O. G. 990) ; Field v. Colman, 40 
App. D. C. 598 (193 O. G. 221). And see Cutler v. Léonard, 31 App. 
D. C. at page 302; Henderson v. Kindervater, 203 O. G. 601. We 
think the principle upon which thèse holdings are based applies equally 
to the spécifie question we are considering. 

In view of thèse considérations we think it clear that the right 
given by section 4897 to renewal applications, "the same as in the 
case of an original application," does not mean that the two years 
public use is to be reckoned from the renewal date ; nor can such be 
the resuit of Patent Office rule No. 176, that the second application 
will not be regarded "for ail purposes as a continuation of the orig- 
inal one." The rule itself makes certain limitations; perhaps there 
are others. We are cited to no persuasive holdings opposed to the 
conclusion we hâve reached. Judge Blodgett's somewhat obiter sug- 
gestion in Weir v. Morden (C. C.) 21 Fed. 243, 246, that the two 
years public use should be computed from the renewal application, was 
disregarded by the Suprême Court (125 U. S. 98, 8 Sup. Ct. 869, 31 
L,. Ed. 645), where the case was affirmed entirely upon other con- 
sidérations. 

Décisions to the effect that if the application has been abandoned 
under section 4894 (Comp. St. 1913, § 9438) for failure to prosecute 
seasonably after rejection, the two years public use is to be reckoned 
from the new appHcation (Lay v. Indianapolis, etc., Co. [C. C. A. 7] 
120 Fed. 831, 57 C. C. A. 313; Hayes-Young Co. v. St. Louis Transit 
Co. {C. C. A. 8] 137 Fed. 80, 82, 70 C. C. A. 1), hâve no application 
to renewal proceedings under section 4897, relating to allowed appli- 
cations. Indeed, in the Hayes-Young Case it is expressly stated that 
where there has been no abandonment the two years public use and 
sale is to be reckoned from the présentation of the first application. 
In support of this proposition there are cited, among other décisions, 
Godfrey v. Eames, supra, Smith v. Goodyear Co., supra, Cain v. 
Park, supra, and Ligowski v. American Clay Bird Co., supra. The 
Hayes-Young and Lay Cases are in accord with Ex parte Livingston, 
supra, where it is held that a new application filed after the expiration 
of the two years (as under section 4894) is to be treated as new, and 
that the two years prior use runs from its date, although, as we hâve 
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seen, such îs not the rule stated in Ex parte Livingston as to appli- 
cations under section 4897. 

The holding of Assistant Attorney General Hall (69 O. G. 639) that 
failure to pay the fee within six months worked a forfeiture or aban- 
donment of the right to a patent seems to hâve been withdrawn as 
erroneous. Ex parte Lambert, supra, at page 1583. 

In the instant case the record is barren of évidence tending to show 
abandonment of the invention of the patent in suit. The patent is, 
in our opinion, valid as against the défense of prior public use. 

[2] 2. The primary purpose of the invention is the construction 
of an intégral reinforced concrète dock, supported primarily by piling 
driven below the vi^aterline, the reinforcing metallic éléments to be 
so arranged as to sustain the various strains carried by it. A prom- 
inent feature is the reinforced concrète subfloor, which forms, with 
the dock wall, a continuous foundation for the dock, in which foun- 
dation the upper ends of the piles are imbedded, so distributing weight 
or shock over a séries of piling. This subfloor is connected to a suit- 
able shore anchorage, and is designed to carry, in whole or in part, 
the weights incident to the structure and its use, including filling or 
backing, as well as apparatus, cargoes, etc. ; and through this sub- 
floor, below the dock level, are to be transmitted to the shore an- 
chorage, wholly or partially, strains or shocks from the waterside, 
thereby minimizing "any tendency toward the displacement of the 
dock." Economy in construction is also an object in view. 

Fig. 1 of the patent drawings (reproduced below) illustrâtes in 
cross-section the dock of the patent as adapted to be built "closely 
adjacent to the shore line." The front wall is seen to be, in cross- 
section, in the form of a large reinforced concrète I-beam, having an 
overhanging portion on the water side (carrying a wooden bumper), 
the base resting upon a double row of piles, above which are laid 
reinforcing rods 1, 2, embedded in the concrète. Intégral with 

the front wall is the reinforced 
concrète subfloor, also resting 
upon a double row of piles, and 
by means of rods 6, 7 and 8 
anchored at the shore end to 
stay piles j and beams /. It 
has also bracing walls 7' be- 
tween the front wall and the 
subfloor, within which are im- 
bedded métal ties in the form 
of tension members, extending 
from the top of the wall to the 
shore anchorage. The front 
wall is shown reinforced with 
rods 3-3 distributed throughout 
the structure, and the subfloor 
is reinforced by tension rods 4 
and suspension or sheer mem- 
bers 6, as well as rods 5' within 
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the upper portion of the floor 
and adjacent to the front wall, 
to meet "négative or binding 
strain." 

Fig. 2 requires no mention. 
Of Fig. 3 it is enough to say 
that it illustrâtes a supporting 
of the rear portion by anchor- 
age piers instead of stay piling 
and beams. Fig. 4 (also hère 
reproduced) illustrâtes in cross- 
section a portion of a dock sim- 
ilarly constructed, designed for 
extending "over indefinite areas, 
and at a distance into the wa- 
ter, or over marshy ground and 
the like," the shoreward section 
with which it is intended to be 
provided not being shown. 

Défendant contends that Ferguson was not the inventor of the 
alleged improvement, and that the patent is void because its subject- 
matter was known to the Cleveland Furnace Company and others 
before Ferguson's alleged invention. The Osborn Engineering Com- 
pany represented the Cleveland Furnace Company in the obtaining 
of plans for the dock built by plaintiff's Company, before referred to. 
We are satisfied that the Carey Company's plan, according to which 
the dock was built, embraced the invention of the later patent. Be- 
fore the Carey Company's plan was finally accepted, the Osborn Com- 
pany had submitted a plan of its own, which défendant urges em- 
bodied the alleged invention and antedated Ferguson's conception. 

The Osborn plan showed a reinforced concrète structure resting on 
piles, with concrète embracing their upper ends, an overhanging por- 
tion formed on the wall carrying a wooden bumper, together with 
bracing walls on the shoreward side. It had, however, no concrète 
subfloor. The floor back of the girder wall was to consist of a 
wooden beam bolted to the piles at its front end, the rear end being 
bolted to upright timbers, to which also anchor bolts extended from 
mooring posts on top of the girder. It is insisted that there was no 
invention in substituting a reinforced concrète floor for the proposed 
Osborn wooden floor, or in place of an alleged nonreinforced concrète 
floor of Hennebique (thought to be disclosed by publication)^, in view 
of the lack of novelty in the use of timber piles for supporting con- 
crète construction surrounding their heads, as well as of Mouchel's 
reinforced concrète dock patent Of the Hennebique disclosure it is 
^npugh to say that it is not a dock, but a reinforced concrète retaining 
wall with pile f oundations, and, so far as disclosed by publication, 
shows riothing which can properly be likened to the subfloor of the 
patent in suit. Mouchel's construction embraced piles formèd of or 
eneased in reinforced concrète.; It does not disclose the invention of 
236 F.— 59 
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the patent .în suit, încluding the loaded subfloor forming, wltVi the 
dock wall,, a çontinuous foundation for the dock. Indeed, Mouchel's 
piling constitutes its only front "wall." 

Respecting the Osborn plan : Assuming that there would be no 
invention in substituting a concrète floor for the timber floor merely 
as a floor, yet the subfloor of the patent is not merely a floor, but is 
a part of an intégral construction embracing girder and base and con- 
crète bracing walls, strengthened by reinforcing which forms a çon- 
tinuous connection f rom the front of the girder to the anchorage in 
the rear, so greatly increasing the strength and stability of the dock. 
This function the proposed Osborn floor, having in view the method 
of its construction and attachment to the front portion of the dock, 
could not as completely perform. 

But apart from thèse considérations, we are satisfied that Ferguson 
did not get his idea from the Osborn plans. He has carried his in- 
vention back prior to July 10, 1906, at which time he submitted his 
first plan for the Furnace Company's dock, antedating the Osborn plan 
(Aug. 16, 1906); Ferguson's latest plan (dated Aug. 29, 1906) being 
the one accepted by the Furnace Company, and approved by the 
Osborn Company over its own. True, the drawings of Ferguson's 
earliest plan do not show a subfloor in use for carrying purposes, but 
the rear end was "to be made to suit conditions at site," and it satis- 
factorily appears, as we under stand the record, that Ferguson's plan 
was intended from the first to hâve a subfloor carrying a fill, the 
shore side to carry a locorriotive and train of cars. 

We think the défense that Ferguson was not the real inventer is 
not made out. It seems scarcely necessary to say that the knowledge 
of the Osborn Company's plan obtained by those to whom it was sub- 
mitted in connection with the obtaining of plans for the Furnace Com- 
pany's dock catoot invalidate thé patent. 

3. The daims in suit are Nos. 4, 6, 10, 11, 12 and 16, which we print 
in the margpin.* Défendant contends thàt thèse claims, as limited by 

2 "4. A concrète dock comprising a base, a front wall Intégral with sald 
base, an overhanglng portion formed on sald wall, spaced webbed portions 
Connecting sald overhanglng portion with the base, metallic rods passing 
through sald overhanglng portion and the webbed portions, metallic rods 
passing through the front wall and sald overhanglng portion, and means for 
anchoring sald base and wall to the shore, substantlally as set forth." 

"6. In a concrète dock, the comblnatiop with rows of piles drlven substan- 
tlally to the water level, of metallic reinforcing members, extending across 
sald piles, a concrète wall erected thereon, and embracing sald reinforcing 
members ft^ithin its base, additionfil reinforcing members embedded adjacent 
to the upper front and rear portions thereof in approximately a horizontal 
plane, whereby twp rectangular relnforced beams are produced In effect, and 
a relnforced concrète floor associated therewith for supporting the badUng, 
cargo and other load, substantlally as set forth." 

"10. In a dock or pier «f thé class described, a shore section comprising a 
loaded subfloor positioned upon a sultablé' foundation adjacent to the water 
level, and an intégral longitudinal wall and transver^ braç}ng walls aU 
formed :of concrète^ shear and tension members positioned wlthin the con- 
crète subfloor and bri'dging the foundation supports, séries of reinforcing 
members coextensive wltb the longitudinal wàll, and positioned vrithia the 
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the prior art, are not inf ringed by its structure. The absolute invalidity 
of the claims is, at most, but faintly asserted. When Ferguson en- 
tered the field, reinforced concrète retaining walls were old, as illus- 
trated for example, by the patent considered by us in City of Akron v. 
Bone, 221 Fed. 944, 137 C. C. A. 514. Manifestly, retaining walls do 
not furnish complète analogy to dock structures, for their problem is 
merely the résistance of strain from the shore side tending to overturn 
the wall or slide it into the water ; while in the case of a dock its pro- 
tection against strains from the waterside, as well as noninterference, 
80 far as possible, with the flow of the stream, are important consid- 
érations. Ferguson was not the first to devise a reinforced concrète 
structure resting upon piles having their heads surrounded by the re- 
inforced concrète, nor to use bracing walls for strengthening the front 
wall. Reinforced concrète floors, as such, were not new. See Trussed 
Concrète Steel Co. v. Goldberg (C. C. A. 6) 222 Fed. 506, 138 C. C. 
A. 106. But neither the prior patents cited nor the prior drawings of 
or publications concerning dock or other structures disclose devices 
anticipating the claims in suit; nor do thèse références, in our judg- 
ment, so far suggest the salient and distinguishing features of Fer- 
guson's conception as to deny the présence of invention in thèse claims. 
For instance, the Hennebique publication seems to disclose only a re- 
taining wall, without cargo floor or subfloor. The Schiekald "quay 
wall" publication is not shown to antedate Ferguson's actual invention, 
and it shows no means for bracing to shore and thus resisting shock 
from docking boats. The American Steel & Wire Company's docks 
(built after and not the subject of publication before Ferguson's in- 
vention) appear to bave been of mass construction and to hâve wholly 

upper and lower portions thereof, a sultable shore anchorage, and means Con- 
necting sald intégral concrète structure thereto, substantiall.v as set forth. 

"11. In a concrète pier or dock, the combination with a plurallty of séries 
of plling driven substantially to the water level, of an intégral concrète 
structure erected thereon, comprislng a subfloor loaded at its shoreward edge, 
reinforced foundatlons and longitudinal walls respectively erected above 
each séries of piling, bracing walls positioned at intei'vals there between, 
tension and shear members wlthin the subfloor, diagonal tension members 
wlthin the bracing walls, tension members positioned adjacent to the outer 
edge of said dock,, shore connections, and means for tylng the shoreward sec- 
tion of the dock thereto, substantially as set forth. 

"12. In a reinforced concrète dock, the combination with suitable sub- 
surface supporting means, of a load-supporting concrète floor with tension 
and shear members therein bridglng the supporting means, a longitudinal 
concrète wall intégral with said floor, and relnforcing members wlthin the 
upper and lower portions thereof, concrète bracing walls disposed at Inter- 
vais between sald wall and floor and Intégral with the structure thereof, 
whereby the concrète is avalled of for compression strains, suitable shore an- 
chorage, and Connecting means uniting said dock therewith, substantially as 
set forth." 

"16. In a reinforced concrète box, the combination with a séries of piles 
positioned beneath the front of thé dock, of a concrète wall erected thereon, 
relnforcing members imbedded therein and adapted to distribute the super- 
Imposed load, shoreward supporting means, a horizontal concrète floor inté- 
gral with said wall and extending to said supporting means, relnforcing 
members Imbedded wlthin said floor adapted to distribute the load or im- 
pact, and means securing the structure to the shore, substantially as set forth." 
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lacked the subfloor of Ferguson. The Cedar Creek (Almirante) wharf 
also postdates Ferguson's actual invention and lacks the distinctive sub- 
floor features. But even if every élément in plaintiff's device were old, 
invention would still exist if by the combination of those old éléments 
there is produced a new and useful resuit, or if the old resuit is af- 
fected in a new and materially better way — as in the case hère." As 
said by the District Judge, Ferguson, so far as appears f rom the rec- 
ord, was the first in this country to construct or design a whoUy in- 
tégral reinforced concrète dock not of mass construction. The history 
of the construction of the Cleveland Furnace Company's dock shows 
that more than 50 per cent, in cost was saved by the more open con- 
struction involved in the device of the patent. The weighted floor be- 
low dock level, intégral with the entire dock structure in front of it, 
is one of its distinguishing and valuable features. The utility of the 
dock is clearly shown by the acceptance of the plans therefor by the 
Cleveland Furnace Company in 1906 over ail competitors; by several 
months testing of a section built prior to the building of the complète 
dock; by defendant's sélection of the dock prior to January 1, 1910; 
by its use thencef orward, and yet again by defendant's extension of the 
dock in 1913 — the alleged infringement (after at least three years use 
of the original section)— -by adding another section exactly like the one 
constructed by plaintiff's company. 

Defendant's structure differs from that shown by Fig. 1 of the pat- 
ent drawings in thèse respects only: Instead of having one wall (I- 
beam in cross-section) it bas two walls, connected by bracing of re- 
inforced concrète therebetween ; it has a subfloor in the rear of the 
front section on a level about midway vertically of the rear main wall 
and intégral with that wall, and likewise carried upon piles. A por- 
tion of this subfloor contains a filling or backing over which a locomotive 
and cars run, another portion bèing used for the storage of cargo ; the 
subfloor terminâtes at its rear in a concrète beam (similar to the two 
beams of the main dock) likewise resting upon piles. It is urged that 
this dock lacks the subfloor of the patent called for in ail the claims in 
suit except claim 4.* 

We see no merit in the proposition that this structure lacks the sub- 
floor of the patent. True, it is not directly connected with the wall at 
the extrême front ; but the patent clearly contemplated that there might 
be more than one wall of that construction in front of the subfloor. The 

s Loom Co. V. Hlggins, 105 U. S. 580, 591, 26 L. Ed. 1177 ; Expanded Métal 
Co. V. Bradford, 214 U. S. 366, 381, 29 Sup. Ct. 652, 53 L. Ed. 1034; Ferro 
Concrète Oonstr. Co. v. Concrète Steel Co. (C. C. A. 6) 206 Fed. 666, 669, 124 
C. O. A. 466; Proudfit Co. v. Kalatnazoo Co. (C. O. A. 6) 230 Fed. 121, 127, 144 

O. C. A. 418; Frey v. Marvel Co.» 236 Fed. 916, C. C. A. , declded by 

this court October 3, 1916. 

* Thé références in the varions claims to the subfloor are thèse: In claim 
6, "a reinforced concrète floor assbciated therewith for supporting the back- 
ing, cargo and other load, substantlally as set forth ;" In claim 10, "a shore 
section comprising a loaded subfloor positloned upon a sultable foûndatictn 
adjacent to the water level;" In claim H, "a subfloor loaded àt it& ghore- 
ward edge;" in claim 12, "a load-supportiiig concrète floor;" in claim 16, "a 
horizontal concrète floor intègtâl with said wall." 
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patent expressly déclares that the structure of Fig. 4 may be "employée! 
for extending the same over indefinite areas, and at a distance into the 
water, or over marshy ground and the like" ; also that "it may be ex- 
tended indefinitely to afford a pier or dock of the desired area, car- 
ried upon a séries of piling and superposed reinforced concrète foun- 
dation"; also that the structure of that figure is preferably provided 
with a rear or shoreward section such as shown in Fig. 1, "which af- 
fords the weighted subfloor and suitable anchorage." Defendant's 
structure performs the functions of the subfloor of the patent as de- 
clared therein, including the carrying thereon of "filling or backing 
which may be placed rearwardly of the front wall, and also the weight 
of apparatus, cargoes, etc., which is supported upon the subfloor." The 
patent expressly déclares that the forms illustrated by the figures are 
merely preferred forms. 

Nor are we impressed by the objection that defendant's structure 
lacks the transverse bracing walls called for by claims 10, 11 and 12.''' 
While there is no substantial bracing wall directly Connecting the rear 
longitudinal wall and the subfloor (a slight bracing being shown), we 
think the reinforced concrète braces between the two longitudinal walls, 
in connection with the subfloor integrally connected with the rear longi- 
tudinal wall, and thereby with the front wall and its superstructure, is 
the équivalent of the bracing walls called for by the claims referred to. 
The bracing between the two longitudinal walls completely performs 
the function of the bracing called for by the patent. 

It is also urged that defendant's dock lacks the means securing the 
structure to the shore, called for by claims 4, 10, 11, 12, and 16." The 
shoreward section of defendant's dock, instead of being anchored to 
stay piles and beams fastened to the rear of the shoreward section, andl 
thus indirectly to the piling on which the structure rests, is anchored 
only through the médium of a rear longitudinal wall carried by the piles 
sustaining the shoreward end of the dock ; there is thus no independ- 
ent structure for anchorage only. The contention is that the patent 
office history of the application limits the method of anchorage to that 
shown in either F'ig. 1 or Fig. 3. That history is this : The amended 
.spécification stated that within the "walls 7' [the bracing walls] there 
are imbedded land ties in the form of tension members 9 which extend 
from the top of the wall H' [the front longitudinal wall] to any suita- 

^ The laiisuage of claiin 10 in this regard is: "AnU an intégral longitudinal 
wall and traasverse bracing walls [between the longitudinal wall and the sub- 
floor] ail formed of concrète." Clalm 11: "Bracing walls positioned at inter- 
vais therebetween" (tliut is, between the longitudinal walls — thus recognizing 
more than one longitudinal wall). Claim 12: "Concrète bracing walls disposed 
at intervais between said wall [tlie longitudinal wall] and floor [the subfloor] 
whereby," etc. 

« Thèse means are thus called for by the varions claims: Claim 4, "means 
for anchoring said base and wall to the shore, substantially as set forth ;" 
daim 10, "means Connecting said intégral concrète structure thereto [to the 
shore anchorage] substantially," etc. ; claim 11, "means for tying the shore- 
ward section of the doclt thereto, substantially," etc. ; clalm 12, "Connecting 
means unitlng said doclc therewith [with suitable shore anchorage] substan- 
tialiy," etc. ; claim IC, "means securing the structure to the shore, substan- 
tially," etc. 
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ble shore anchorage." The examiner stated that the matter just re- 
ferred to is new "so far as any tension members 'which extend from 
the top of the wall 8 to any suitable shore anchorage' is concerned," 
and that "if thèse claims which include 'a shore anchorage' are to stand, 
then the description must be made to unmistakably define just what is 
meant thereby." The applicant thereupon struck out from the spécifi- 
cation the words "any suitable," and substituted "the," and his attor- 
ney, in accompanying letter to the department, said : 

"Two forma of 'shore anchorage' well known in the art are respeetively 11- 
lustrated In Figs. 1 and 3, and thls term has seemed préférable to the former 
'connected with the shore,' whleh previously was found acceptable. Inasmuch 
as varions forms of shore anchorage are well known in the art, It is belleved 
that the objection will be withdrawn and the claims passed to issue." 

The claims thereupon passed to issue without amendment. It is not 
suggested that the anchorage of defendant's dock is not one of the 
f orms of shore anchorage well known in the art. We are unable to see 
anything in the history of the Patent Office application which estops 
the patentée from construing the claims in suit according to their nat- 
ural and obvious meaning. 

It is urged that defendant's dock has not the "shear and tension 
members" called for by claims 10, 11 and 12.'' Figs. 1 and 4 of the 
patent drawings show horizontal tension members in the subfloor, also 
members "5" designated as "suspension or shear members," "contact- 
ing or coinciding with the [tension rods] throughout the central lower 
portion of the floor, but angularly bent to lie in a plane, adjacent to the 
upper portion of the floor, in positions above the supporting piling." 
The subfloor of defendant's dock is above the base of the rear main 
wall. It has no reinforcing members of angular shape, but has three 
courses of métal bars (not contacting with each other) extending longi- 
tudinally through the subfloor, in vertically parallel planes, and Con- 
necting with the rear walls of the shore section and front section re- 
speetively, both of which walls hâve vertical reinforcements. The pat- 
ent déclares that many of the reinforcing members specifically men- 
tioned "may be dispensed with, or modified to meet varying conditions 
of service." The claims in suit do not call for tension members as dis- 
tinct from shear members, nor for any particular method of reinforce- 
ment for resisting tension and shear strains ; the requirement is only 
that the reinforcement hâve such f unction ; the form of such reinforce- 
ment is not a distinctive feature of the patent. We are disposed to 
think that defendant's reinforcing members do furnish substantial ré- 
sistance to shearing strains, and so should be considered as responding 
to the call for "shear and tension members" within the subfloor, espe- 
cially in view of the testimony as to the then state of the art. 

Thèse considérations lead us to the conclusion that the defendant's 
structure infringes each of the six claims in issue. 

7 The language of the claims- in thls regard is thls: Claim 10, "shear and 
tension members posltloned within the concrète subfloor," etc. ; clalm 11, 
"tension and shear members within the subfloor;" claim 12, "a load-support- 
ing concrète floor with tension and shear members therein bridglng the sup- 
porting means." 
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[3] 4. As already said, defendant's original dock was built by plain- 
tiff's Company in 1910, after the filing of original application for pat- 
ent, but before allowance. The dock was plainly marked to show that 
patent had been applied for. The infringing section of dock was built 
after the renevval application, but before patent issued. Section 4897, 
already quoted, provides that: 

"No person shall be helfl responsible in damages for tlie manufacture or use 
of any article or thing for which a patent was ordered to issue under such 
renewed application prior to the issue of the patent." 

Défendant construes this to mean that one who begins the use of the 
subject of the patent prior to its issue is forever relieved of ail lia- 
bility therefor or interférence therewith, notwithstanding its use sub- 
séquent to the patent, Having in mind the intent of the statute to favor 
rather than to préjudice the applicant, we cannot agrée with this con- 
struction. We think the language should be strictly construed, and not 
extended beyond its necessary meaning, which we think forbids recov- 
ery for damages accruing previous to the issue of patent, but does not 
forbid remedy by injunction and damages if use is continued subsé- 
quent to issue. It seems reasonable that the clause was inserted to re- 
pel a construction, perhaps otherwise possible, that liability should date 
from the time the patent was first allowed. It is noticeable that the 
statute does not relieve from liability to injunction (which, of course, 
could not issue until after patent issues). The decree of the District 
Court expressly found infringement "since the grant oi said letters 
patent," and decreed injunction and accounting, which, it is assumed, 
was intended to relate to such damages only. 

The decree of the District Court is affirmed, with costs. 
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MOON-HOPKINS BILUNG MACH. CO. et al. T. DALTON ADDING MAOH. 

CO. et al.» 

(Circuit Court of Appeals, Eightli Circuit October 16, 1916.) 

No. 4560. 

L Patents <S=>202(2) — StJiT fob Infeingement — Estoppbi, or Assignob. 

While the assigner of a patent Is estopped to deny that the Invention 
presented a suflicient degree of utillty and novelty to justify the Issuance 
of the patent assigned, the estoppel goes no further, and does not preclude 
the défense of nonlnfrlngement, nor as a necessary coroUary does It pre- 
vent hlm from insistlng that the patent be put In Its proper position in 
the art, and its meanlng and scope determlned accordingly. 

[Ed. Note. — For other cases, see Patenta, Cent. Dlg. { 289; Dec. Dlg. 

<S=202(2).] 

2. Patenib <S=178 — Right to Equivalents — Status of Patent in the Aet. 

The right of patentée to the méchanical équivalents of his structure or 
device is proportional to the position of hls invention In the art to which 
it relates. If the invention is a pioneer or prlmary one, his right la broad 
and comprehenslve ; if but for a sllght Improvement, it is correspondlng- 
ly narrow; and betwéen the two extrêmes the measUre of équivalents 
varies accordingly. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. § 254% ; Dec Dig. 
<S=>178.] 

3. Patents <S=»168(1) — ConsTeuctIon — Limitations bt Pboceedinqs in Pat- 

ent Office. 

When an appllcant for a patent inserts limitations and restrictions to 
comply with iiilings of thq Patent Office, he cannot afterward hâve a con- 
struction of his patent as though the limitations and restrictions were 
not contalned Ih it 

[Ed. Note. — For other cases, see Patents, Cent Dlg. § 243i^ ; Dec. Dlg. 

®=>ies(i).: 

4. Patents <@=»328 — Validitt and Infsingement — Adding Machine. 

The Hopklns patent, No. 1,039,130, for an addlng and writlng machine, 
as limited by the proceedlngs in the Patent Office, is of very narrow scope. 
As so construed, held not infringed. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

Suit in equity by the Dalton Adding Machine Company and another 
against the Moon-Hopkins BilHng Machine Company and others. 
Decree for complainants, and défendants appeal. Reversed. 

For opinion below, see 223 Fed. SI. 

Frederick R. Comwall, of St. Louis, Mo., for appellants. 

Thomas A. Banning, of Chicago, 111. (Rippey & Kingsland, of St. 
Louis, Mo., and Samuel W. Banning, Thomas A. Banning, jr., and 
Ephraim Banning, ail of Chicago, 111., on the brief), for appellees. 

Before HOOK, Circuit Judge, and REED and BOOTH, District 
Judges. 

C=9For other cases see same topic & KQY-NUMBEB ta ail Key-Numbered DigesU & Indexes 
•Rehearlng denled January 19, 1917. 
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HOOK, Circuit Judge. This is a suit by the Dalton Adding Ma- 
chine Company and the Addograph Mannfacturing Company against 
the Moon-Hopkins BilHng Machine Company and John C. Moon and 
Hubert Hopkins, its président and vice président, for infringement of 
patent No. 1,039,130, dated September 24, 1912, for a new and useful 
improvement i- adding and writing machines. The plaintiffs were 
awarded a decree of injunction upon final hearing ([D. C] 223 Fed. 
51), and the défendants appealed. There are two questions in the case: 
(1) Whether défendants are estopped from questioning the patent in 
suit and if so the extent of the estoppel ; (2) whether défendants in- 
fringe. 

The question of estoppel arises in this way : liubert Hopkins, one of 
the défendants, assignée! his application upon which the patent in suit 
was issued to the plaintifï Addograph Company, in which he v{as in- 
terested. Soon afterwards he severed his connection with that Com- 
pany and participated in the organization of défendant the Moon-Hop- 
kins Company. The latter commenced the manufacture of the machine 
held to infringe. Hopkins' application for the benefit of the Addograph 
Company, his assignée, was fiied January 24, 1903. The patent was 
not granted until September 12, 1912. The efïorts to secure the patent 
during the nine years intervening were conducted by counsel for the 
Addograph Company. Hopkins' application as first filed contained 62 
clainis ; the patent finally granted contained 284. As against the asser- 
tion of estoppel défendants say the claims in Hopkins' original appli- 
cation are not the claims of the patent issued, and that the latter are 
not justified by the disclosures of the former. We shall not go into 
this, but shall assume that the défendants, corporate and individual, 
are estopped from contesting the validity of the patent in suit. 

[1] The estoppel, however, does not preclude the défense of non- 
infringement, nor as a necessary corollary does it prevent défendants 
from insisting that the patent h& put in its proper category, and its 
meaning and scope scrutinized accordingly. As was said by the Circuit 
Court of Appeals of the Sixth Circuit in Noonan v. Chester Park, etc., 
39 C. C. A. 426, 99 Fed. 90: 

"But this estoppel, for inaiiifest reasons, does not provent liim from deny- 
ing infringement. To deterjuine sucli an issue, it Is admissible to show the 
State of the art Involved, that the court may see what the thlng was which 
was assigned, and tlius détermine tlie prinjar.v or secondary character of the 
patent assigned, and the estent to which llie doctiine of équivalents may be 
involiod againsr. an infringer. Tlie coui't will not assume against an as- 
signor, and in favor of his assignée, an.ylliing more than that the invention 
jH'esented a sutHcient degree of utilily aiid iioveity to justify the issuanee of 
the patent assigned, and will apply to the patent the same rule of construction, 
with this limitation, which would be applicable Ijetweeii the patentée and a 
Etranger." 

In Johnson Furnace, etc., Co. v. Western Furnace Co., 102 C. C. A. 
267, 178 Fed. 819, we applied the rule of estoppel to a person who was 
not an assigner, but had negotiated the assignment and participated in 
the considération. Upon examination of the file wrapper and con- 
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tents in the Patent Office, we found that the applicant had modified his 
daim to get it by, and held the plaintiffs were limited to the précise 
structure described, and were not entitled to a broad interprétation to 
cover structures made according to the claims rejected. 

[2,3] The right of a patentée to the mechanical équivalents of his 
structure or device is proportioned to the position of his invention in 
the art to which it relates. If the invention is a pioneer or primary 
one, his right is broad and comprehensive ; if but for a slight improve- 
ment, it is correspondingly narrow. Between the two extrêmes the 
measure of équivalents varies accordingly. This rule is fundamental 
in the patent law. The plaintiffs' patented combination is far from 
being a pioneer. The field was largely occupied by Burroughs, Sand- 
herr, Chamberlain, Helmick, and others ; and the protracted, difficult 
effort to secure a patent on the Hopkins application, and the many 
changes made to conform to adverse rulings of the Patent Office, dis- 
closed in the 400 pages of file wrapper and contents, show the very 
narrow character of the patent finally issued. That it is entitled to any 
substantial range of mechanical équivalents is quite inadmissible. It is 
settled that, when an applicant for a patent inserts limitations and 
restrictions to comply with rulings of the Patent Office, he cannot 
afterwards hâve a construction of his patent as though the limitations 
and restrictions were not contained in it. Computing Scale Co. v. 
Automatic Scale Co., 204 U. S. 609, 27 Sup. Ct. 307, 51 L. Ed. 645; 
Royer v. Coupe, 146 U. S. 524, 13 Sup. Ct. 166, 36 L. Ed. 1073; 
Phœnix Caster Co. v. Spiegel, 133 U. S. 360, 10 Sup. Ct. 409, 33 L. 
Ed. 663 ; Cotto-Waxo Chemical Co. v. Perolin Co., 107 C. C. A. 373, 
185 Fed. 267. 

[4] In the light of the above principles and conditions we tum to 
the patent in suit. Claims numbered 240, 241, 250, 65, 153, and 200 
are stipulated as représentative of ail involved. In examining the prior 
art, to détermine the scope of thèse claims, we hâve not found it neces- 
5ary to go outside the history of the application in the Patent Office. 
Claim 240 is as f ollows : 

"In an adding and writing machine, word printing mechanlsm having a 
platen, type carriers separate from the word printing mechanlsm, type on 
sald carriers, hammers for drivlng the type agalnst the platen aforesald, a 
single ribbon servlng sald word printing mechanism and sald type carriers, 
devlces for drawlng the hammers away from the type after opération, and 
tabulating mechanism for moving the platen to recelve records In différent 
vertical columns. 

' The spécifications of the patent show the "devices for drawing the 
hammers away from the type after opération." The hammers are 
actuated by springs Connecting them to the f rames. "After each opéra- 
tion the hammers are restored to the position by a rod 91 which is 
carried by two arms 9^ rigid with the shaft 85, and rests under the 
rear ends of said hammers." The opération of the rod is then de- 
scribed. In défendants' machine there are no springs directly connect- 
ed with the hammers. The actuating mechanism does not foUow the 
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hammers through their entire movement, but after the blow is made 
the hammers hâve a slight rebound, and, by being weighted, gravity 
complètes their restoration to place. The différence is substantial, 
both in mechanical construction and opération. 
In claim 241 the second and third éléments are : 

"Trains of typewriting mechanism opérable to print any desired words on 
sald paper," and "means for causing each of said trains to print in upper and 
lower case type as desired." 

It is sufficient to say that défendants' machine has no lower case 
type, and therefore no means of operating such type. 
In claim 250 the fourth, fifth, and sixth éléments are: 

"Keys arranged in a lieyboard," "a carriage controlled by said keys," and 
"meclianism controlled by said carriage to control the opération of the record- 
ing mechanism." 

In défendants' structure the stops are set by a power-driven mech- 
anism, and not directly by finger keys, as in plaintiffs'. 
Claim 65 is as follows: 

"In an adding machine, a carriage, movable parts in sald carriage, means 
for adjusting sald parts to represent numbers, a member mounted above sald 
carriage, and means for movlng sald carriage in sald member so that the 
movable parts in the carriage which had been adjusted to represent numbers 
will contact wlth and be restored to idle position by said member, substan- 
tially as specified." 

The member referred to in the fourth and fifth éléments of this 
claim is mounted above the carriage, and the restoration of the raised 
parts of the carriage to an idle position is donc by passing the car- 
riage under the superposed member. Other adding machines prior to 
the patent in suit had varions devices to accomplish this resuit, and 
there was diffiçulty in having this claim, as well as others in question, 
allowed. In the défendants' machine the restoration of the movable 
parts is not accomplished in that way at ail. Défendants' pins or 
movable parts are held in position by being latched over the upper por- 
tion of the frame, and the unlatching and restoration to idle position 
is donc by cams, M^hich disengage the projections of the latches from 
the pin frame. Complainants' device could not be used on défendants'. 
Of course, in a broad primary sensé it might be said that every method 
of restoring to an idle position parts vi^hich had been raised in opération 
would be mechanically équivalent to complainants' device; but com- 
plainant was not given such a broad claim. The Patent Office, in view 
of the prior art, limited the patentée to the very narrow arrangement 
specified. 

Again, the carriage which is the first élément in claim 65 does not 
find a mechanical counterpart or équivalent in the pin frame of de- 
fendants' machine. They are mechanically différent, and though in 
respect of the matter in question they accomplish the same resuit, still 
they do not do it in the same way. The first élément of daim 153 is 
the carriage of claim 65, and what has been said regarding the différ- 
ence applies also hère. The seventh élément of claim 200 is the car- 
riage mentioned in 65 and 153. 
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There are other différences between the éléments in the six daims 
above mentioned and the related parts of défendants' machine. Most of 
them are slight, it is true ; but it is very clear that, if the same measure 
of équivalence which plaintiffs now invoke had been applied to Hopkins' 
application, in view of the prier art, the patent in suit could not hâve 
been granted. 

The decree is reversed, and the cause is remanded, with direction to 
dismiss the bill. 



OUTLOOK ENVELOPE 00. et al. v. WHIÏIXO-I'ATTER.SOK CO. et al. 

(District Court, E. V. Pennsylvauia. Octolier 31, 1910.) 

No. 1565. 

Patents <S=>328 — Taltdity and iNFRiiNCiEMExT— EwKLovE-MAKiNa Machine. 
The Slater patent, >fo. 8!)'i,105. for aji eiivploj)e-niakiiig machine for 
rûaklng outloolv or window envelopes, hcld valid and iiifiiiiged on motion 
for preliminary injuiictiou. 

In Equity. Suit by the Outlook Envelope Company and others 
against the Whiting-Patterson Company and others. On motion for 
preliminary injunction. Injunction granted. 

J. Bonsall Taylor and E. H. Fairbanks, both of Philadelphia, Pa., 
and George H. Kennedy, Jr., of Worcester, Mass., for plaintififs. 
Eenton & Blount, of Philadelphia, Pa., for défendants. 

DICKINSON, District Judge. This bill voices the complaint of a 
trespass upon.tiie proprietary rights of the plaintifï and its appeal for 
protection. The right is the one conf erred by letters patent No. 893,- 
105, knowh as the Slater patent. 

The claims in issue are 5, 14, and 15. A prima facie case is made 
out through the grant of the letters, gênerai acquiescence in the récogni- 
tion of the right thus conf erred, the adjudication of the validity of the 
patent, and proofs of the infringing acts. The answ^er is a négation of 
this validity, an avoidance of the légal effect of the adjudication, and 
a déniai of infringement. The adjudications are of value to us, not 
merely because of the formai necessity of such adjudication, or its 
équivalent in gênerai acquiescence, but also because such adjudication 
(at least for the purposes of the présent motion) settles the question 
of exclusive right to the subject-matter of the patent and reducés the 
issue to one of infringement. The patent relates to envelopes sb dç- 
signed as not to require addressing. This is accomplished by having à 
part of the envelope made transparent, so that the name of the ad- 
dressee on the paper inclosed shows through this transparent part and 
answers ail the purposes of the address. The envelope practically 
addresses itself . The invention claimed is that of a machine for mak- 

■ I .11.111. I ■'■■ :•— I ■■ — - '■■ ■ ■ " ~ " ■■ I . , ..■■. -..i-i ,.— I. , ,,. " ■■■' — I — ^1 

.^:=>For other cases see same topic & KEY-NUMBËR in aU Key-Numbered Digests & Indexe» 



OUTLOOK ENVELOPE CO. V. WHITINQ-PATTERSON CO. 941 

ing such envelopes, and the clalm is made "for a new and useful im- 
provement in envelope-making machines." The envelopes made on 
such machines are known as outlook or window envelopes. 

The application was filed July 6, 1903, and the letters issued July 14, 
1908. Some time later complaint was duly made that the Samuel 
Cupples Envelope Company had infringed this patent. The bill of 
complaint was dismissed by the District Court for the Southern Dis- 
trict of New York by decree entered December 3, 1913, which decree 
was in turn reversed by the Circuit Court of Appeals, Second Circuit, 
223 Fed. 327, 138 C. C. A. 589. This latter decree adjudged the patent 
to be valid and infringed. This settles for us, upon this motion, ail 
questions thus decided. A finding was there made of utihty, although 
this is not in dispute, and the usefulness of the machine is perhaps 
disclosed by the fact now adverted to. It is a not incurious fact that 
the advantages of the window envelope itself were not at first recog- 
nized. A patent for them was taken out as early as 1862. The advan- 
tages of their use were clearly comprehended and fully described by 
the inventer, but the envelope did not commend itself and did not come 
into gênerai use. The efforts subsequently made to extend its use 
were hampered by the fact that there were machines for making the 
ordinary envelope, but there was none to make this. In conséquence 
the increased cost was prohibitive of extended use. The value of the 
Slater machine lies in the fact that he found a means of adapting the 
ordinary envelope machine to the accomplishment of the work of add- 
ing the window feature to the ordinary envelope. The further finding, 
therefore, was that he was a pioneer and had created a new industry, 
and because of this his patent should hâve a libéral construction. The 
invention was of the primary class. 

It sufïîceth for présent purposes to know that the court sustained 
claims 5 and 15, and they were held to be infringed by the Kniester 
machine, which had itself been patented. This ruling was foUowed 
in another case, and ail the claims now in issue were upheld and 
found infringed. Thèse rulings, with the proofs of a like infringe- 
ment submitted, require us to turn to the défendant to hâve supplied 
some reason for the rulings thus made not being now foUowed. 

The first observation made of the aged character of the éléments of 
construction in this machine is true only in a sensé. In the sensé in 
which it is true, it is so, necessarily, because the task which Slater set 
himself was to take an old machine with ail its parts and transform it 
into something wholly and entirely new. The machine he constructed 
was in no sensé old, but absolutely new in purpose and accomplishment. 
We say it was "wholly and entirely new," because as a whole and in 
its entirety it was new ; not that every part of it, and every ekmeqt of 
it, or every function of it, was new. This right to what he invented 
does not dépend upon the indefensible claim of exclusive right to a 
resuit, however accomplished ; but the right is to his means and équiva- 
lent means of accomplishing that resuit. In view of this, the point 
now made that the patent is invalid, because the claims are for an 
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aggregation, as distinguished f rom a eombination, and that this défense 
was not before presented, rests upon distinctions too fine to be given 
récognition on this motion. 

The same thing, although with less force, may be said of the défense 
of noninfringement. Indeed, the défense now presented was urged 
in the second case cited. If not a défense on final hearing, a fortiori 
it is not ah answer to the présent motion. Ail that need now be ruled 
is that on this motion plaintiflf is entitled to the remedy invoked, and 
this we say mindful of the point made that défendant has the benefit 
of a responsive answer. 

As the case must be tried upon its facts, we deem it proper to follow 
the rule of refraining from their discussion at this time. The point 
made that the injunction should not include the individual défendants 
is well taken, and the writ is ref used as to them, with leave to plaintifï 
to renew its motion, should justification for it arise. 

Let the injunction issue against the Whiting-Patterson Company 
upon the filing of the usual injunction bond in the sum of $5,000. 



MAECONI WIBELESS TBLBGRAPH CO. OF AMERICA v. DE FOREST 
RADIO TELEPHONE & TBLEGKAPH CO. et al. 

(District Court, S. D. New York. September 20, 1916.) 

1. Patents ©=3328 — ^Validity and Infringement — Wireless Telbgrapht — > 

Detectob. 

The Fleming patent. No. 803,684, for an instrument for conveitlng elec- 
trlc currents Into continuons eurrents, speclflcally as limlted by dls- 
claimer for an incandescent lamp detector for use in the receiving station 
in a System of wireless telegraphy, discloses invention, and is entitled to 
a libéral construction. Clalms 1 and 37 also held infringed. 

2. Patents ©S5328— Ini'eingement — ^Wireless Telegraphy — Detectob. 

The De Forest patents Nos. 979,275, 867,876, 867,877, 867,878, 824,637, 
836,070, and 841,386, ail relatlng to detectors for use in the radio art, 
constmed, and held not Infringed. 

3. Patents <S=157(1) — Constbuction — Mbaninq op Words Used. 

■When the language of a patent is to be Interpreted, the documents must 
be construed as a whole, EHd words cannot be isola ted from their context, 
to give them a more comprehenslve meaning than was origlnally in- 
tended. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. §§ 229, 230; Dec. 
Dig. ®=»i57(l).] 

4. WoBDs AND Phrases — "Chabactebistio Cubve." 

The term "characteristic curve," as used in descrlblng an instrument 
for cottverting alternàting electrlc currents into continuons currents, is a 
curve plotjted between voltage applied to the detector and the current 
through the detector, resultlng from the application of this voltaga It is 
obtained by Connecting a circuit containing a battery and a galvanometer 
or ammeter ànd a résistance, whereby the potentiàï of the battery inay 
be varled to the hot and cold éléments of the detector. 

QssFor otlier cas» see saine topic A KSY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In Equity. Suit by the Marconi Wireless Telegraph Company cf 
America against the De Forest Radio Téléphone & Telegraph Com- 
pany and Lee De Forest. On final hearing. Decree for complain- 
ant against corporation défendant. Dismissed as to individual défend- 
ant'. 

Sec, also (D. C.) 225 Fed. 65. 

Suit for infrlngement of clalms 1 and 37 of United States letters patent 
No. 803,684, for "instrument for converting electric currents into continuous 
currents," flled April 19, 1905, and issued November 7, 1905, to plalntifC as as- 
signée of John Ambrose Fleming of London, England. Counterclaim by de- 
fendants on varions claims of ten patents of Lee De Forest. At the openlng 
of the trial plaintlff eonfessed judgment as to clalms 4 and 6 of United States 
letters patent No. 841,387, and défendants withdrew from issue claim 5 of 
the same patent Plaintiff also eonfessed judgment as to the claims in issue 
of United States letters patent No. 879,532, and défendants withdrew United 
States letters patent No. 837,901. Of the counterclaim there remain In issue 
certain clalms of seven patents as follows: 

Number. Olaims. Filed. Issued. 

979,275-8, 16, 20, 29 & 35 Feb. 2, 1905 Dec. 20, 1910 

867,876-3,4.5,6,7,14,18 fOrig. Feb. 2,1905 Oct. 8,1907 

? Div. April 4, 1906 

867.877— 4 jOrig. Feb. 2, 1905 Oct. 8, 1907 

t Div. June 12, 1907 

867.878— 2 iOrig. Feb. 2, 1905 Oct. 8, 1907 

\ Div. June 12, 1907 

824,637— 8 Jan. 18, 1906 June 26, 1906 

fOrig. Jan. 18, 1906 Nov. 13, 1906 

836,070-5, 6, 7, 8 \ Div. May 19, 1906 

841,386-1, 2, 3, 13, 15, 20, 21 Aug. 27, 1906 Jan. 15, 1907 

Sheffield & Betts, of New York City (J. Edgar Bull, Ramsay 
Hoguet, and L. F. H. Betts, ail of New York City, of counsel), for 
plaintiff. 

Philip Farnsworth, George F. Seuil, and Samuel E. Darby, ail of 
New York City, for défendants. 

MAYÊR, District Judge. Whatever différences may exist between 
men of science in respect of the théories by which they account for 
the movement and action of the unseen forces about which so much 
has been testified and argued in this case, the solution of the points 
of the controversy, with a single exception, is not difficult. This, 
because courts, in an art of this kind, place their décisions upon things 
demonstrable, and cannot speculate as to théories in regard to which 
there is not a common agreement among recognized authorities. 

In endeavoring to resist plaintiff's attack, défendants hâve proceeded 
on the theory that, beginning with his parent patent, No. 979,275, 
antedating Fleming, De Forest gradually developed his fîrst concep- 
tion until finally it f ound practical exemplification in the two so- 
called three-electrode "Audion" devices as to which plaintiff has eon- 
fessed judgment. In Une with this plan of défense, défendants hâve 
elaborately built up an unsteady theoretical structure, and upon this 
hâve superimposed an observatory from which they can see in the 
mind's eye only that which they call "Audion" action. Therefore, in 
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thèse circumstances, it is désirable, in order to avoid confusion, to 
consider first the patents in issue, and then the question of ■ infringe- 
ment; for, when their true value is assigned to the patents, the 
controversy as to infringement will be better understood. The 
patents deal with those instrumentalities which, in the art, are apûy 
named detectors. 

"The purpose of the detector," as explained In simple languape by Water- 
roan, plalntiff's expert, "Is to enable some indicating instrument to respond 
to and thus reveal the présence of the hlghvfrequeney oscIUatory currents 
vvhieh are the resuit in the receiving system of the transmission of the wire- 
less waves. Thèse wireless waves are of the same nature as light, but are 
ôf greater wave length. We hâve sensé organs for perceiving ether waves of 
the length known as light, also sensé organs for perceiving that range of 
wave lengths known as radiant beat; but we hâve ho méahs of deteeting 
ether waves of those lengths which are employed in wireless telegraphy, and 
it is therefore necessary that thelr présence should be detected and indicated 
to us through some means that we can pereeive. A wireless telegraph trans- 
mitter Is thus a sort of lighthouse, which einits light of an Invisible nature, 
and the receiver must furnish the eye to detect thte waves which are emitted. 
* * * If we go back for the moment to the figure of the lighthouse, we 
see that, if we think of light sent out from it, then the receiving antenna 
casts a shadow. The energy which it recelves corresponds to that shadow, 
just as, when a materlal ob.iect casts a shadow of light, it absorbs the energy 
of the light which it Intercepts, so that receiving anteunçi absorbs the minute 
amount of energy which it intercepts in the moving wave. On aCcount of 
thelr excessive frequeney and minute energy, the osclllatory charges which 
are set up in the receiving antenna are not, generally speaking, able to af- 
fect direetly any known m«asuring or indicating apparatus. Tbey therefore 
must make thelr présence felt indirectly, by producing some local effect which 
will permit of a slgnaling or indicating apparatus to be operated In aceord- 
ance wIth a sufflcieutly deflnite code so that Intelligible signais may be sent. 
Hence a detector, as the term is used in wireless telegraphy, Is a means of 
causing the oscillations to produce or vary a local current, in accordance with 
variations of the waves produced at the sending station, and of such a char- 
acter that an indicating instrument can respond to them." 

See, also, Pierce's Principles of Wireless Telegraphy (1910) page 
142. 

As the practical radio art developed, there was a constant effort to 
improve the detector in three directions : First, and most important, 
in sensitiveness to received signais ; secondly, in reliability ; and, 
thirdly, in ease of manipulation by the receiving operator. There 
were many types of detectors prior to Fleming, the most useful of 
which were known as the coherer, the microphone, the magnetic, 
the electrolytic, and the crystal. Some detectors, such as that of 
Hertz and the hot wire barretter of Fessenden, . were never of any 
commercial utility, and may be disregarded. 

The coherer was in standard use for a fairly long period. It con- 
sisted of a glass tube with métal fîlings, and its opération was caused 
by the cohering of the filings, due to high-frequency oscillations, thus 
transforming a practically nonconducting device into a conductor and 
permitting a local battery current. The coherer lacked sensitiveness 
to feeble waves, and required to be shaken or ôtherwise moved to 
restore the contact to its sensitive condition after the receipt of a 
signal. See Pierce, supra, p. 143 et seq. 
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The microphone consistée! of a loose contact of tvvo terminais, pref- 
erably dissimilar in character, such as carbon and steel, and operated 
by reason of a change of contact résistance effected by the incoming 
oscillations. This device was used both with and without a local bat- 
tery. Its failure to attain any large commercial use was due to the 
delicacy and difficulty of adjustment. 

Of the magnetic detectors, that of Marconi was widely used and 
displaced the coherer. This magnetic détecter consists, in substance, 
of a moving band of soft iron passing in front of two magnets, which 
magnetize the iron. A coil is so connected to the antenna that the 
oscillations demagnetize the iron band and are thus detected. Al- 
though still useful, because of simplicity of opération and indifférence 
to static discharges, this type lacked the keen sensitiveness which has 
become so important to the increasing usefulness of the art. 

The electrolytic consisttd of a cell containing an electrolyte (usually 
20 per cent, nitric acid, but, in any event, any electrolytically con- 
ductive liquid, such as common sait solution, dilute sulphuric acid, or 
caustic soda) and having two immersed électrodes. One form was 
the Shoemaker cell, where the two éléments were dissimilar, and 
another was where the éléments were of the same material, such as 
fine platinum wire. In the first form a local battery was not used, 
while in the second it generally was. Though this detector was highly 
sensitive, it was extremely difïicult of adjustment, especially on ship- 
board, jmd the fine wire was liable to be burned out by strong signais 
or static discharges. 

The crystal detector, invented by Bose, opened up a new line of 
experiment and investigation, to which, among others, Gen. Dun- 
woody, of the United States Army (retired), défendants' expert Pick- 
ard, and Pierce, of Harvard, later (and after the Fleming date) made 
valuable contributions. Detectors of this class consist of a self- 
restoring high résistance between solid bodies, one of which is usually 
crystalline in character, such as carborundum and molybdenite. The 
opération dépends upon the phenomenon that, when a contact is 
made with certain crystals, current will flow more easily in one di- 
rection than another. 

The crystal detector, particularly because of ruggedness of material, 
is still in extensive use ; but, as is generally accepted and was fully 
demonstrated in the courtroom, it is somewhat unsatisfactory by the 
reason of the necessity of taking time to feel around, as it were, some- 
times for a sensitive point, and sometimes for the best point on the 
crystal, and the liability that such a point may be destroyed, or its 
sensitiveness impaired, by a strong incoming signal, by static, or by 
the local sending station. 

Thèse criticisms or defects of one kind or another in the detectors 
prior to Fleming — or since, for that matter — will be fully appreciated 
when it is realized that efficiency in this art consists in attaining 
accuracy and quickness in réception of signais, as well as distance, 
whether the radio message is across the océan, from one merchant 
236 F.— 00 
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to another, from a vessel in distress, calling for help from land or 
sea, or from a naval officer to the ships under his command. 

[1] With the State of the art as briefly outlined, supra, John Am- 
brose Fleming disclosed the incandescent lamp detector. While the 
United States patent application was filed April 19, 1905, the effective 
date is that of the British spécification, filed November 16, 1904. 
Tleming is a British scientist of the highest standing, and, as appears 
from his patent and his papers read before learned societies, is and 
long has been recognized as a man or major accomplishments, with 
the ability to make clear what he intends to convey. 

Stripped of technical phraseology, what Fleming did was to take 
the well-known Edison hot and cold électrode incandescent electric 
lamp and use it for a detector of radio signais. No one had disclosed, 
nor even intimated, the possibility of this use of a device then long 
known in another art, Cohering filings, magnets, electrolytes, and 
sensitive crystals, at that time, failed to give any hint of the utility 
in this art of the Edison lamp. What led Fleming to his resuit was 
his adhérence to the theory of the "rectified" alternating currents. 
In his patent spécification he put his proposition thus : 

"This invention relates to certain new and useful devices for converting 
alternating electric currents, and especially hlgh-f requency alternating electric 
currents or electric oscillations, into continuons electric currents for the pur- 
pose of making them détectable by and measurable with ordinary dlrect-cur- 
rent instruments, such as 'mirror galvahometer' of the usual type or any or- 
dinary direct-current ammeter. Such instruments as the latter are not af- 
fected by alternating electric currents, elther of hlgh or low frequeney, which 
ean only be measured and detected by Instruments called 'alternating cur- 
rent' instruments of spécial design. It is, however, of great practical impor- 
tance to be able to detect feeble electric oscillations, such as are employed 
In Hertzlan wave telegraphy by an ordinary movable coll or movable needle 
mirror galvanometer. This can be done if the alternating current can be 'rec- 
tified' ; that is, elther suppressing ail the constituent electric currents in one 
direction and preserving the others, or else by changing the direction of one 
of tlie sets of currents whlch compose the alternating current, so that the 
whole movement'of electriclty .Is in one direction. • * * i hâve discov- 
ered that, if two conductors are Inclosed in a vessel in which a good vacuum 
is made, one being heated to a high température, the space between the hot 
and cold conductors possesses a unilatéral electric conductivity, and négative 
electriclty can pass from the hwt conductor to the cold conductor, but not 
in the reverse direction. As the hot conductor should be heated to a very 
high température — say near to the melting point of platinum (1700° centi- 
grade) — it should be of Carbon, preferably in the form of a filament, such as 
is used in any ordinary incandescent electric lamp. The cold conductor may 
be of many materials ; but I prêter a bright métal, such as platinum or aluml- 
num, or else carbon. The two conductors are inclosed in a glass bulb simllar 
to that of an incandescent lamp, and I generally heat tlie carbon filament to 
a high State of incandescence by a continuons electric current, the electrical 
connection to the filament and the cold conductor being made by platinum 
wires, sealed air-tlght through the glass." 

He clearly described the necessity for a high degree of vacuum and 
a highly incandescent filament. Fleming patent, page 1, Une 96, and 
page 2, Une 5. 

[4] In his lecture before the Royal Society, read February 9, 1905 
(Proceedings of the Royal Society, vol. 74, particularly pages 477, 
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481-485; also see Waterman's testimony, page 1083 et seq.), he de- 
scribed the mode of opération of his device, making equally clear 
what he had set forth in his patent spécification, and, further, illustrat- 
ed his views by a sheet of "charactej-jstic curves." The "character- 
istic curve" is a curve plotted between voltage applied to the detector 
. and the current through the detector, resulting f rom the application 
of this voltage. It is obtained by Connecting a circuit containing a 
battery and a galvanometer or ammeter and a résistance whereby the 
potential of the battery may be varied to the hot and cold éléments 
of the detector. Connected across the detector is a voltmeter to 
measure the applied local battery voltage. I agrée with plaintifï that 
this sheet disclosed to one skilled in the art everything necessary to 
obtain a complète knowledge of the opération of the device. It 
showed that, as the incandescence of the filament increases, this 
detector device becomes more sensitive, and logically, therefore, the 
device should be operated at a high degree of incandescence, obtain- 
able by whatever were known means therefor. Why the device thus 
opérâtes successfully to detect signais is not as yet surely under- 
stood, but that it does so operate is an unescapable fact. 

Fleming called the opération "rectification," and held that, substan- 
tially speaking, the current will flow through the lamp in one direction 
only; i. e., from the cold cyHnder to the hot filament. In his 1905 
lecture he said : 

"Perfect rectifylng power, however, does not exist. There Is not an infinité 
résistance to movement of négative electricity from tlie métal cylinder to the 
hot filament through the vacuum, although this résistance is immensely great- 
er than that whieh opposes the movement of négative electricity in the op- 
posite direction. ♦ * * Returning, then, to the vacuum valve, we may 
note that the curves m Fig. 3 show that the vacuum space posseeses a maxi- 
mum conductivlty corresponding to a potential différence of about 20 volts 
between the électrodes, for the particular valve used. The interprétation of 
this fac-t may, perhaps, be as follows: In the Incandescent carbon there is 
a continuai production of electronsi or négative ions by atomic dissociation. 
Corresponding to every température there is a certain electronic tension or 
percentage of free électrons. If the carbon Is made the négative électrode in 
a high vacuum, thèse négative ions are expelled from it; but they cannot be 
expelled at a greater rate than they are produced. Th'erefore there is a maxi- 
mum value for the outgoing current, and a maximum value for the ratio of 
current to electromotlve force ; that is, for the conductivlty." 

Whether right or wrong in his theory, the resuit of Fleming's in- 
vention was to give the art a new, valuable, and easily obtainable de- 
tector, which has gone into important commercial use. This Fleming 
detector is highly sensitive, quickly adjusted by an opéra tor of even 
inferior skill, and only momentarily disturbed by static or strong 
signais. The thoroughness and earnestness of this litigation is its 
most significant testimonial. Nothing in the prior art urged by de- 

« Note.— Bccles In Mb "Handbook ol Wireless Telegraphy and Telephony" deflnes "élec- 
tron" as "the 'atoci' of négative electricity, the smallest quantity ot electricity know<a 
to take part in electrical phenomena," 
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fendants in négation of invention calls for extended discussion. The 
Tesla patent (No. 645,576) and the Fessendeh patents (Nos. 706,742, 
706,743, and 706,744) were far removed from the incandescent lamp 
and were commercially useless; and nothing could be learned for 
this purpose from the Valbreuze and Zehnder tubes. 

Rectifiers of low frequency oscillations, such as those of Wehnelt 
and Cooper-Hewitt, taught nothing. Thèse are rectifiers for com- 
mercial power frequencies, and it was not common knowledge, as 
of Fleming's date, that rectifiers of low-frequency oscillations would 
rectify radio waves ; nor is it a fact that ail rectifiers of low frequen- 
cies are likewise rectifiers of radio high frequencies. Further, it was 
not common knowledge, as of Fleming's date, that a rectifier of radio 
oscillations would act as a detector. For instance, Pickard first 
attributed the action of crystal detectors to thermo-electric effects; 
but, when Pierce published his investigations in 1907, Pickard amend- 
ed many of his patent applications to conform with Pierce's theory of 
rectification. See Pierce supra, page 162, and testimony of Pickard. 

In the absence of a well-accepted theory of opération which needed 
merely some physical embodiment, and in the absence, also, in the 
art of the physical device itself, at a time when men of great skill 
were constantly endeavoring to bring forth an advance in this branch 
of the art, the contribution of Fleming was clearly invention, and 
is entitled to libéral interprétation and considération — unless impeded 
by De Forest. 

[2] This brings us to the parent patent of De Forest, No. 979,275, 
to which, on the évidence, the effective date of November 4, 1904, 
must be accorded. Plaintifï is well jusfified in calling this and the 
divisiopal applications the Bunsen burner patents. Nowhere is there 
a suggestion: of an incandescent électrode. On the contrary, in the 
spécification and the drawings it is entirely apparent that De Forest 
pointed out only what the layman understands as heating gas. This 
De Forest stated in language which sounds impressive. He said: 

"I hâve discovered that, if two bodies adapted for use as électrodes or 
conductlve mernbers be electriçally sépara ted partlally or whoUy, after the 
uianner common in analogous devices, the séparation between th'em may be 
neutralized sufficiently to enable them to act as a detector of electrieal os- 
cillations, if the interveuing or surrounding gaseous médium be put into a 
condition of molecular activlty, such, for instance, as would be caused by 
heating it in any manner, as by radiation, conduction, or by the combustion 
of gases in the space which surrounds the pôles. Such condition or molec- 
ular activlty causes what would otherwlse be a nonsensîtive device. to become 
sensitive to the réception of electrical influences. I âm thus enabled to em- 
ploy as such sensitive member devices which would otherwlse be of no value, 
or to make those devices now used more sensitive to the electrical waves. 
This principle is embodied in the apparatus illustrated in the various figures 
shown.-' 

Translated into plain English, this m,eant: 

"I.wiU try to.make the gas conductive between two électrodes by heating 
it to the dissociating point," 
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It vvas attempted to read incandescence into the spécification, or 
rather to infer niuch that later knowledge has taught; but incan- 
descence had long been a word of art, and Fleming had no trouble 
in using it, either in his spécification or bis Royal Society paper. Why 
not De Forest? Merely because the incandescent lamp detector was 
the farthest from his thoughts. 

[3] True, gas is a generic terni of wide meaning, as is clear from 
the very beginning of J. J. Thomson's notable "Conduction of Elec- 
tricity through Gases" ; but, when the language of a patent is to be 
interpreted, the document must be construed as a whole, just like any 
ordinary contract, and words cannot be isolated from their context to 
give them a more comprehensive meaning than was originally intend- 
ed. What défendants hâve attempted is to establish that De Forest 
described in thèse patents ionization by impact as distinguished from 
dissociation by flame, and thus forestalled Fleming, on the hypothesis 
that De Forest was the first tO' realize the value and efi^ect of elec- 
tronic émission. No better confirmation of the negligible character — 
in this connection — and, perhaps, obscurity of the disclosure can be 
found than the testimony of Pickard, in answer to the court's questions 
(Q. 925 et seq.). 

An elaborate discussion, at this juncture, of electronic action might 
be interesting, for the subject is really fascinating; but it is unneces- 
sary, for the simple reason that the patent discloses merely the heat- 
ing of the gas, without any direction from which the most learned 
scientist of that day could hâve gleaned any further information. 

In the divisional patent, 867,876, the expression is used, "This gas 
may be air, or the électrodes may be inclosed"; but how this device 
Works is still to be explained, for the experiment at High Bridge with 
the Nernst lamp was not in accordance with the disclosure of the 
patents. This burner detector of De Forest has never been commer- 
cially used, and thus has not made any impression on the art. A 
mère inspection of the device in opération will show that this flicker- 
ing flame is impractical. The most that can be said is that it may 
contain the germ of an idea which, in this rapidly progressing art, 
may hereafter be utilized in some way. While, therefore, it is not 
necessary to déclare this patent and its three subsidiaries invalid, 
they may be eliminated from this case for ail practical purposes. 

Before considering the patent. No. 824,637, and its division, No. 
846,070, filed originally January 18, 1906, it must be remembered that 
De Forest in December, 1905, knew of Fleming's Royal Society paper 
of March, 1905, as appears from a référence to that efïect in his ap- 
plication for a certain patent not hère in issue (No. 823,402), where 
he used the expressions "exhausted vessel" and "heated to incan- 
descence." Further, on December 21, 1905, he instructed his solicitor 
to "look out for Fleming's récent patent." 

The point is that what in efïect défendants urge inter aïia is that 
De Forest's idea of employing a local battery, which has corne to 
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be known as "Battery B," in any event, imparts invention t& his pat- 
ents, and its use by plaintiff amounts to inf ringement, or, if that con- 
tention be not sustained, then finally défendants do not infringe. 
With his knowledge of Fleming's theory, it should hâve been very easy 
to describe the incandescent lamp détecter pkis battery B, but, in 
824,637 De Forest nov*r had in tnind a réceptacle inclosing a gaseous 
conductive médium. He said: 

"With thèse objects In vlew, my invention comprises a réceptacle inclosing 
a sensitive gaseous condueting médium, the conductivity of which does not 
necessarlly dépend upon the heat of combustion, although such conductivity 
may be increased by heattng said gaseous médium, and which in sonie cases 
requires practically no heating at ail, a wave-intercepting means associated 
with said gaseous condueting médium, whereby the feeble electrical currents 
or oscillations resultiiig from the energy absorbed from electromagnetic sig- 
nal waves may be impressed ujwn said gaseous condueting médium to al ter 
its conductivity, and a signal-indicating device operatively couneeted with said 
gaseous condueting médium, whereby altérations in the conductivity of the lat- 
ter may be made manifest." 

The only possible référence to a vacuum is at page 1, Unes 101- 
105, as f ollows : 

"In ail embodinients of the présent invention the électrodes are inclosed 
and are surrounded by a suUaJ)le gas, and they may be inclosed in a réceptacle 
which may be partially exhausted," 

The only référence to incandescence is in one compound word at 
page 2, line 4, as f ollows : 

"In FIg. 1 two filaments, C, which may be ordlnary incandescent-lamp car- 
bon filaments, are sealed into the réceptacle, B. * * • " s 

Thèse "mays" at best are meager disclosures, but that thèse pat- 
ents dealt only with the heated gas idea is clear from De Forest's 
correspondence with his soliciter in December, 1905 and January, 
1906, from his ordering incandescent lamps from one McCandless 
in the same December and January, with his thereafter change of 
phraseology and tone (see No. 841,386, and his January 20th letter 
to his soliciter, "Keep it dark, but the new receiver is the best yet"), 
but most convincingly from the patent itself . 

According to Pickard's theory of ionization by impact, there must 
be a source of électrons ; but in this patent no électron producing nor 
impelling means are shown. On the contrary. Figures 4, 5, and 6 
show two cold électrodes, and, referring to Figure 4, De Forest 
specifically dispenses with both heated électrodes (page 2, line 72), an 
inconsistency with défendants' theory which cannot be reconciled 
(XQ. 1147 etseq,). Thèse patents (Nos. 824,637 and 836,070) were 
never of any commercial utility and at best can be sustained only 
within the litnits of their précise disclosures. 

The so-called sélective per se patent. No. 841,386, is so utterly use- 
less that it might well be declared invalid; but it will suffice in this 
suit toi conStrue it as limited to a structure sélective per se aïid irre- 

» Note. — Italics mine. 
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spective of any circuit connections. It follows, of course, that plain- 
tiff does not infringe any of défendants' patents and that the coun- 
terclaim will be dismissed. 

We now corne to what I think is the only substantial question in 
the case — the infringement claimed against défendants. The Fleming 
patent was originally framed in rather broad language, so that it might 
hâve been construed as applying to other than radio uses, in addition 
to its use in the radio art. By disclaimer, filed in the Patent Office 
November 17, 1915, plaintifï disclaimed the combination of claims 1 
to 6, inclusive, and claims 10 to 15, inclusive, except as the same are 
used in the radio art, and to certain correlated words in the spécifica- 
tion. 

The claims selected to sue upon were Nos. 1 and ZT , because typical. 
They read: 

"1. The combination of a vacuous vessel, two conductors adjacent to, but 
not touchlng, each other in the vessel, means for heating one of the conduc- 
tors, and a circuit outside the vessel Connecting the two conductors." 

"37. At a recelving station In a System of wlreless telegraphy employlng 
electrical oscillations of high frequeney a deteetor comprising a vacuous ves- 
sel, two conductors adjacent to, but not touchlng, each other In the vessel, 
means for heating one of the conductors, a circuit outside of the vessel Con- 
necting the two conductors, means for detecting a continuons current In the 
circuit, and means for impressing upon the circuit the received oscillations." 3 

Claim 1, as limited by the disclaimer, is a broad claim for the in- 
candescent lamp as a radio deteetor. Claim il , in respect of vi'hich 
disclaimer was unnecessary, covers the détail applicable to a radio 
System ; i. e., a local circuit containing means for detecting a continu- 
ous (direct) current, such as a téléphone or galvanometer, and means 
of impressing high-frequency oscillations on the deteetor, such as the 
secondary of the oscillation transformer. 

Fleming's theory, as has already been stated, was that of rectifica- 
tion; while défendants account for the action of their "Audion" on 
the theory that it is a téléphone relay, or, in other words, that its 
products are alternating currents of "audio" frequeney and of the 
local energy, and not of the "input" energy. As a resuit of thèse 
différences, the effect and relation of the local battery was one of 
the sharply contested points in controversy. 

It was satisfactorily proved that, for some reason not yet under- 
stood, incandescent lamps possess idiosyncrasies of opération, as 
demonstrated by a batch of a dozen lamps of identical dimensions, 
made of identical stock, pumped at the same time for a vacuum, and 
sealed at the same time. Farrand's testimony; Waterman, 1244 and 
1820 et seq. Of thèse, some worked best at the négative end (i. e., with- 
out a battery), some with a small amount of battery, some with a 
battery equal to the battery for lighting the filament, and some with 
a battery in addition to that used for lighting the filament. 

• Note.— In construing claim 37, It must be remembered that "eontlnuous current" la 
■used in its English sensé of 1905 of a direct current, wiether intermittent, varied, or 
not. See, also, page 2, Une 109, of Fleming patent. By a récent convention, eontlnuous 
current now means a direct current o£ unvarying value. 
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While, with care and time, lamps could be selected which would 
work best without a local battery, such a course would obviously be 
foolish commercially, and unnecessary, when a simple and well-known 
means could be eniployed to utilize ail the lamps, whatever their 
idiosyncrasies. This means vvas a local battery, and a potentiometer, 
whereby a varying local potential may be applied to the lamps. The 
potentiometer is a résistance connected across the lighting battery of 
the detector, so that any fraction of the lighting battery may be tapped 
off and applied to the local circuit. The local battery is used to bring 
the lamp detector to the sensitive point of its characteristic curve, 
and the potentiometer is the simple and effective device which, vary- 
ing the local battery, accomplishes this task. Nearly ail prior art de- 
tectors were used in this way — the coherer of Marconi and Lodge; 
the microphone of Hughes and Branley; the electrolytic of Fessen- 
den, Vreeland, and others; and the crystal of Bose. Plaintiff's Ex- 
hibits 77 and 82. 

The use of the local battery to locate the sensitive point on the 
characteristic curve was well known and accepted as of Fleming's 
time, and, as appears by his 1905 lecture, was fully understood by 
him. See, also, particularly, Vreeland patent. No. 780,842, Plaintiff's 
Exhibit 82. Plaintifï is undoubtedly entitled to use the Fleming de- 
tector with a well-known instrumentality, and therefore to employ 
the variable local battery, for practically ail the prior art detectors 
required local batteries to locate the operating points. Plaintiff is 
likewise entitled to use the Fleming device in the ordinary detector 
circuits of the prior art. The circuits of the Marconi patent, No. 
627,650, are the spécifie circuits which plaintiiï bas used, and the 
modem operative Fleming device bas simply been substituted for the 
coherer in old and familiar circuits (Q. 145, 146, et seq.). 

Défendants' alleged infringing device is the so-called P. N. Type 
Audion De Forest Detector. Plaintiff's Exhibits 11 and 12 are draw- 
ings reducing to the simplest form the P. N. circuits and comparing 
Fleming with De Forest. 



Simpliâed Circuits ot "P. N." Detector. 
Ha ic LU 
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Fleming and De Fores.t Compared. 




Waterman's description (in part) states in simple language plaintiff s 
view of this P. N. device as follows: 

"The flefendant's apparatus is an incandescent lanip détecter of high-fre- 
quency oscillations for wireless telegraph' purposes, and conslsts of an incan- 
descent lamp with the usual high vacuuni, a tilament, and a cold élément, 
vvhicli in the partieular construction hère shown Is dlvided into two portions, 
one a plate and the other a wire grldlike structnre phiced between th'e plate 
and the filament, both haviug leads brought eut through the glass for exterior 
connection. * * * " 

In the diagram of the Fleming patent there is missing the grid 
fouiid in the De Forest structure. 

"In other words, the two function,s vvhich are essential in the incandescent 
lamp détecter, namely, impressing on the space the received oscillation and 
■the detecting of what happens as a resuit, are performed by a single circuit, 
in which are located the oscillation transformer and the indicator. In tlïis 
De Forest circuit, as the devices are arrangea, * * * two circuits are used, 
and the cold élément is correspondingly divided up. Thèse are two well- 
known, standard, équivalent circuits. You may use either device in either 
circuit." 

Of ail the explanations of the action of the De Forest, that of Arm- 
strong in the Electrical World (December 12, 1914, Plaintiflf's Exhibit 
45) seems most convincing, and that article, for purposes of brevity, 
may be regarded as being read into this opinion. See, also, Dr. Aus- 
tin's Bulletin of the Bureau of Standards of the Department of Com- 
merce and Labor. In reading this literature, it must be remembered 
that both sides agrée that the De Forest tvvo-element and three-ele- 
ment bulbs operate on the same principlé. 

As Armstrong was on the stand and subject to cross-examination, 
his article is to be treated, not merely as a scientist's essay, but as 
équivalent to testimony. Its détails cannot be satisfactorily abstract- 
ed, but the resuit is that the weight of the évidence points to the con- 
clusion that défendants' device is one of unilatéral conductivity, or, in 
other words, a rectifier permitting current to flow in one direction 
only, viz. f rom plate to filament and f rom grid to filalment. 
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The two circuits used are, as Waterman said at the beginning of the 
case, a division of Fleming' s single circuit, the grid-element division 
being the branch for impressing the oscillations on the détecter, and 
the plate-filament division being the branch for indicating the signal; 
and it is established with reasonable certainty that défendants' device, 
in order to operate, must hâve a heated électrode connected to the nég- 
ative terminal of the local battery. See, also, Fleming's Technics ar- 
ticle, Plaintifif's Exhibit 22 and Waterman's experiment at High 
Bridge, testimony, 1566 et seq. and 1481a et seq. See, also, transcript 
of oral argument of Mr. Hoguet at pages 30-34, expressing briefly the 
views which I accept as to the action of défendants' device and the 
controverted points as to the galvanometer and téléphone. 

In Exhibit 123, plaintifï has compiled some 20 articles to show the 
identity of the Fleming and De Forest detectors. Of course (except 
Armstrong's article, because he testified), thèse articles do not prove 
plaintiff's proposition; but they do shov^^ the point of view and the 
opinions entertained by many scientific authors. Against ail thèse we 
find Pickard standing alone, except in so far as the interesting the- 
oretical exposition of Dr. Davis supports him. 

Pickard has developed the theory that the local battery changes the 
mode of opération of the incandescent lamp from rectifier to relay;: 
but, while many experiments were made and much testimony was 
given, this theory is still in the realm of spéculation, and certainly has 
not been satisfactorily demonstrated. Indeed, it was necessarily stat- 
ed by Waterman, and admitted by Pickard, that the ultimate mechan- 
ism of the subject-matter is not known, and that physicists are com- 
pelled to change their théories from time to time in the light of later 
investigations. 

In order to reconcile the explanation of the action of the De Forest 
grid detector with the language of De Forest's earlier patents, so as to 
work out the idea that De Forest's two and three électrode detectors 
were simply the logical development of an original thought, Pickard 
advanced the theory that the action of the De Forest grid was by ioni- 
zation by impact, and therefore that it was necessary to hâve a local 
battery to impel électrons at a high speed on their journey of succeed- 
ing collisions. But this theory is shattered, or at least impaired, by 
the tests, which showed that, when ionization by impact occurred, the 
detector showed a blue glow and stopped opération. If anything was 
shown in this regard, it was rather, as plaintifï contends, that the de- 
vice opérâtes in spite of, and not because of, ionization by impact. 

Within the limits of an opinion it is, of course, impossible to analyze 
at length a mass of experiments, tests, and thèses, and an infinity of 
détail necessarily involved in the testimony of experts, in an art of this 
kind ; but, if plaintiiï's theory that its own device and that of défend- 
ants operate on the same principle has not been proved (and I think 
it has as far as such proof is yet possible), at least défendants' theory 
has not been satisfactorily demonstrated, and, finally, the physical facts 
ail support plaintifif's claims. Hère, as is so often the case in lawsuits, 
resort is had to the story of events and the outcroppings of human na- 
ture. 
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De Forest had long been proceeding on a theory différent from that 
of Fleming. Having read Fleming's article, he began to experiment 
with the incandescent lamp. He probably doubted its efficacy at first, 
but within a very short space of time — perhaps a week, perhaps a 
month — he changed his mind, and, discovering that Fleming was right, 
wrote his soliciter, after he had filed his application for No. 824,637, 
that the "new receiver is the best yet." Thereafter he used the lan- 
guage of the incandescent lamp, and in an address on October 20, 
1906, before the American Institute of Electrical Engineers, really de- 
scribed fundamentally the Fleming lamp detector, although using 
phraseology which has since become Audion vocabulary. Thus the 
physical ocular fact is that in the alleged infringing P. N. device, the 
Fleming detector, and not the Bunsen burner, is used, and the broad 
claim No. 1 of the Fleming patent is infringed, precisely the same as 
if a patented crystal has been placed in some old or new type of circuit 
with a local battery — such, for instance, as the Weagant and Arm- 
strong circuits. 

In respect of claim 37, défendants' device does not escape because 
the circuit outside the vessel is divided into two branches, nor 
because Fleming's detector of a "continuous current" was a galvanom- 
eter and De Forest's is a téléphone long well known in the art. De 
Forest in his three-electrode Audion has undoubtedly made a contri- 
bution of great value to the art, and, by the confession of judgment in 
respect thereof, défendant company may enjôy the just results of this 
contribution ; but, on the other hand, Fleming's invention was likewise 
a contribution of value, and is to be treated liberally, and not defeated, 
either by unconfirmed theory or by association in apparatus, where 
later developments hâve taught how other useful adjuncts can be em- 
ployed. 

Claims 1 and 37 of plaintiflf's patent are valid and infringed by de- 
fendant company ; défendants' counterclaim will be dismissed, and, as 
there is no évidence against De Forest individually, the bill as to hira 
will be dismissed. 



SAFETY GAS LIGHTER 00. v. FISCHER BROS. & CORWIN. 
(District Court, D. New Jersey. July 29, 1916.) 

1. Patents iê=j328 — Validity akd InfbIngement— Gas Igniter. 

The Pomeroy patent, No. 1,011,043, for a gas igniter, conceding It to be 
not antlcipatecl, and to disclose invention, is so limited by the prior art 
that it uiust be given a narrow construction, and, as so construed, held not 
infringed. 

2. Patents ®=»64 — Anticipation— "Fokeiqn Patent." 

A German Gebrauclismuster, although not printed, the title and a gên- 
erai desciiptlon of the invention only being' given in the officiai publica- 
tion, is a "foreign patent," and as such available as a référence to antici- 
pate or limit a later United States patent. 

[Ed. Note. — For other ca.ses, see Patents, Cent. Dlg. § 79 ; Dec. Dlg. iS=> 
64. 

For other définitions, see Words and and Phrases, Forelga Patent.] 

. â=»For otber cases see same topic & KEY-NUMBER la ail Key-Numbered DIgests & Indexes 
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3. Patkwts <S=»e9 — Anticipation— "Desobibed in Prtnted Publication." 

The notice of such a patent, however, as printed In the Patent Blatt. 
is not such a description in a printed publication as will Invalldate a later 
United States patent, under Rev. St. § 4886 (Comp. St. 1913, § 9430) ; l)ut 
on the question of invention the description is in the prior art and charger^ 
a subséquent patentée wlth Icnowledge that a patent has been granted 
and of so much of the nature of the invention as the description discloses. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 84 ; Dec. Dig. 
<g=369. For other définitions, see Words and Phrases, First and Second 
Séries, Describe.] 

4. Patents ®=>328 — Invention— Gas Igniter. 

The Gould patent. No. 1,021,363, for a gas Igniter, heU vold for lack 
of Invention, in view of the prier art. 

In Equity. Suit by the Saf ety Gas Lighter Company against Fischer 
Bros. & Corwin. On final hearing. Decree for défendant. 

Louis H. Harriman and William Quinby, both of Boston, Mass., 
for plaintiff. 
James Hamilton, of New York City, for défendant. 

HAIGHT, District Judge. The plaintiff is the owner of patent 
No. 1,011,643, issued to it as assignée of Frederick H. Fomeroy on 
December 12, 1911, and patent No. 1,021,363, issued to Matchless 
Lighter Company, as assignée of Joseph B. Gould on March 26, 
1912, and subsequently_assigned to the plaintiff. Both patents relate 
to hand-operated devices for igniting gas. The défendant is engaged 
in the manufacture and sale !of 'such a device, which, it is claimed, 
infringes claims 1, 2, 3, 9, 10, 11, and 12 of the Pomeroy patent, and 
claims 2, 3, and 5 of the Gould patent. 

The devices of the patents in suit, as well as that of the défendant, 
differ only in minor détails of construction. In principle they are 
the same. Some time prior to the summer of 1903 Baron von Wels- 
bach, a celebrated Austrian chemist, discovered a metallic alloy, con- 
sisting of cerium and iron, which upon abrasion will give forth a 
shower of sparks capable of igniting gas. He applied for, and there 
were issued to him, patents thereon in Austria, France, and this 
country. The French patent was published on April 4, 1904; the 
Austrian on February 25, 1905 ; and on November 27, 1906, the 
United States patent was issued. The devices of each of the patents 
in suit were designed to utilize that métal for the purpose before 
mentioned. Each of them, as well as that of the défendant, consists, 
broadly speaking, of a contrivance to be held in the hand, made in 
the form of tongs, one arm of which carries Welsbach's pyrophoric 
alloy, and the other a file; the arms being so arranged that by 
pressing the two together with the fingers of the hand the alloy is 
brought into frictional engagement with the file, and as it is moved 
along the surface thereof gives off the sparks. They are designed 
to be held over a gas jet, and when operated will ignite the escaping 
gas. 

The following cuts show the devices of the patents in suit, defend- 
ant's igniter, and that of the first Pomeroy patent : 

®=3Por other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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The device is simple, and no doubt has proved very useful, espe- 
cially in lighting gas stoves, as it does away with the necessity for 
matches, as well as the danger incident to their use. During a num- 
ber of years preceding Welsbach's discovery, many contrivances were 
devised and patented in this and other oountries, whose objçct was to 
eliminate the use of matches in lighting gas, cigars, etc., as well as 
devices which, while using matches as igniting means, soUght to ef- 
fect the ignition thereof automatically. The prior art exhibits a num- 
ber of devices wherein an electric spark, flint, etc., were used. It was 
to be expected, therefore, as was the case, that as soon as Welsbach's 
discovery was made generally known many devices for utilizing it 
for the purposes before mentioned would be evolved. 

[ 1 ] The Pomeroy patent in suit was not applied for until Pebruary 
18, 1910, although the same inventor had applied on November 19, 
1908, and there had been issued to him on November 16, 1909, a 
patent (No. 940,276) for a gas lighter in which the Welsbach alloy 
was used, but which, structurally, was quite différent than that of 
the later patent. The Gould patent was applied for on May 14, 1910. 
The dates of the applications for the patents are, of course, prima 
facie the dates of invention, respectively, of the devices therein de- 
scribed. It was established, however, by a stipulation filed in the 
case, that lighters hereinafter referred to as the "Blit?," and which 
were of the same gênerai design, utilized the same alloy, and oper- 
ated on the same principle as those of the patents in suit, were 
imported from Germany into and placed on sale in this country as 
early as November 1, 1909. The plaintifï then deemed it necessary, 
as it undoubtedly was, if it was to succeed in this suit, to show that 
the inventions of its patents were made prior to that date. 

It is claimed that the Pomeroy invention was conceived and re- 
duced to practice in the month of March, 1908, and the Gould in- 
vention "not earlier than the summer and not later than the fall of 
1909." Whether or not it is the rule that the plaintiff must estab- 
lish that the date of the inventions were prior to the time when the 
Blitz lighter was placed on sale in this country, "beyond a reasonable 
doubt," as some cases hold Thayer v. Hart, 20 Fed. 693 (C. C. S. 
D. N. Y.), I think it has f ailed to prove by évidence "strong and 
convincing," or "to the satisfaction of the court" (Hunnicutt Co. v. 
Gaston Co.. 218 Fed. 176, 134 C. C. A. 56 [C. C. A. 3d Cir.] : Clark 
Thread Co. v. Williraantic Co., 140 U. S. 481, 492, 11 Sup. Ct. 846, 
35 L,. Ed. 521), that Gould's invention, at least as to the form described 
in the patent, was made prior to April 15, 1910. Although the in- 
ventor of the Pomeroy device and his father claim that the lighter, 
described and illustrated in the JPomeroy patent in suit, was finished 
in the early part of March, 1908, and the plaintiff has produced the 
original, and although a number of ..W'itnesses swear that a similar, 
if not the same, lighter was exhibited to them by the father of the 
inventor as early as March, 1908, the évidence by no means satisfies 
me that this or any other such lighter had been constructed by Pomeroy 
at that time, or in fact before the latter part of September, 1908, 
at the earliest. It, admittedly, was not even conceived until after 
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the elder Pomeroy had read an article in the Scientific American 
about the Welsbach alloy, and had sent abroad for a sample thereof, 
and had received the same. The article in question appeared in 
the issue of February 8, 1908. 

The elder Pomeroy's story is that he read this article at a public 
library about the time that it came out; that his son, the inventor, 
was then at work on an electric gas lighter ; that the thought occur- 
red to him that the alloy might be useful for making a gas lighter, 
as, indeed, the article indicated it would be ; that he wrote Welsbach, 
who was mentioned in the article as the person who had made the 
discovery, at Treibach, Austria, where the article stated the alloy 
was made, for a sample; that shortly thereafter he received such a 
sample and exhibited it to his son, who experimented with it, and, 
within a few days thereafter, built the device of the Pomeroy patent 
in suit. He further states that shortly thereafter he exhibited the 
device so made to a number of people in the city in which he lived, 
a majority of whom, I think, were called to corroborate him. After 
he had testified, the défendant introduced in évidence a letter which 
the elder Pomeroy wrote on April 15, 1908, to the writer of the 
Scientific American article, a Mr. Gilbert, in which he referred to 
the article and asked that he be advised of the address of the maker 
of the métal, or be informed as to where he could get a "sample" 
of it. There was also produced another letter, written by him on 
June 1, 1908, to the Treibacher Chemische Werke, of Treibach, Aus- 
tria, the manufacturer of the métal, inclosing a dollar, and asking that 
there be sent to him by mail "a sample of best grade of pyrophoric 
métal for lighting gas." A copy of the money order which was in- 
closed in this letter was also produced. On September 26, 1908, 
he wrote the same concem, advising it that the sample of the métal 
had just been received, and stating that he did not understand the 
cause of the long delay. In the same letter he ordered $5 worth 
of the métal. 

The elder Pomeroy was recalled to explain the apparent contra- 
diction of his testimony which thèse letters made, but his explana- 
tion is disingenuous and unconvincing. He claims that the quantity 
of métal which he received on the order of February seemed to indi- 
cate that the price was very high, and that he then determined to 
communicate with the writer of the Scientific American article, with 
the idea of finding out whether he had ordered it from the proper 
concern. Yet he testified that the sample which he first received came 
from the Treibacher Chemische Werke, the same concern to which 
he wrote on June Ist for a sample. If he had already received a 
sample from that concem, it is inconceivable why he should write 
for anothér. In the letter to Gilbert he expresses a désire to pro- 
cure "a sample of the métal." Nor did he in that letter state that 
he had written to Welsbach, and had received a sample of the métal, 
and that he was uncertain as to whether he had ordered it from the 
proper person, or something similar, as would be expected. Nor is 
there àny record of a money order having been sent by him in Feb- 
ruary or March, 1908. In addition, one of the persons connected 
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with the Treibacher concern testified that the first shipment to Pomeroy 
was that which he acknowledged in his letter of September 26th. 
Pomeroy further testified that, when the first pièce of métal arrived, 
the fact that he had sent for it had escaped his mind. This is entirely 
reasonable, if the time which elapsed between the order and the re- 
ceipt is considered to be that frora June Ist to the 26th of September, 
but absolutely unreasonable if he received it so soon after reading 
the article of February 8th as to hâve enabled his son to conceive and 
complète the device of his first patent by the Ist of March. 

Further, one of the witnesses called to corroborate hira testified 
that he saw the device for the first time "in the f ail of the year." 
Ail of the witnesses testified several years after the event, and al- 
though each gave some reason why he was able to fix the time, none 
of such reasons can be said to be such as would definitely fix a date 
in one's mind, and many of them would be quite as applicable to one 
year as another. The records of the Haverhill Fire Department, which 
were introduced to show the date of a fire, which it was claimed by 
some of the witnesses enabled them to fix the date when they first 
saw the lighter, prove, I think, that the circumstance of the fire could 
not hâve been an accurate means of fixing the date when they saw 
the lighter, for one of them, who relies upomthat circumstance, tes- 
tified that it was not more than a week after the fire that the lighter 
was shown to him. The records show that the fire occurred on Feb- 
ruary 11, 1908, only three days after the article appeared in the 
Scientific American. Manifestly Pomeroy could not even hâve re- 
ceived the métal, even if his story as to the time when he sent for 
it was correct, at the time this witness' recollection, based On the 
épisode of the fire, is that he saw the completed device. Of course, 
as the testimony of the witnesses whom plaintiff produced to fix 
the date when they first saw the device of the patent is proven to 
be incorrect in that respect, doubt is cast upon ail of their testimony, 
as it is likewise, and to a greater degree, upon the testimony of the 
Pomeroys. i 

I do noti feel at liberty, however, to absolutely disregard the testi- 
mony of such a number of witnesses, when I hâve not had the benefit 
of seeing them or heat-ing them testify, and wheni can readily under- 
stand that, in their zeal to.assist their friend Pomeroy, they may hâve 
innocently misstated the date, and at the same time hâve really seen 
LÎie device of the patent at some later time. Unquestionably Pomeroy 
conceived the idea of making a gas lighter to use the Welsbach, métal, 
and constructed one or more spécimens, some timé between the 26th 
of September, 1908, and the 19th of November of the same year, 
when he filed the application for his first patent. . It would be natural 
for the elder Pomeroy to exhibit to his f riends the first speçimen of a 
lighter rather than a subséquent one. ' I think, therefore, that I must 
find th^t between those dates he conceived the lighter described in the 
• first patent in sqiit, and that it was e3<;hibited to those. witnesses shortly 
after it was made. It;]then becomes necessary to çonsider.the prior 
art in respect to the Pomeroy patent as the, same existed beforejSep- 
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tember 26, 1908, and as respects the Gould patent before April 15, 
1910. 

As before mentioned, lighters o£ various kinds had been made and 
patented before the Welsbach métal was discovered. The Welsbach 
patents and the articles subsequently written about the métal described 
therein pointed eut that it would produce sparks which would ignite gas, 
and thus one of the uses to which it could be put. The problem, there- 
fore, before any one who wished to utiUze the métal for Hghting pur- 
poses, was merely the form of the device in which to use it. Therein 
only, if at ail, was the field for invention. Even the use of a file to 
produce the sparks had been revealed. It was to be expected, of 
course, that the devices would differ according to the number of per- 
sons interested in designing theiji. One of the earliest of such devices 
is described in a German patent (No. 177,951) issued to Pintsch on 
September 17, 1905, and pubHshed on November 9, 1906. Thiswas 
in form a hand lighter, in which the alloy was brought in frictional 
engagement with an abrader by means of a hand-operated plunger 
partly controlled by a spring. Another is that described in the French 
patent, No. 361,519, issued to Lux on May 29, 1906, and published on 
July 29, 1906. This was an attachment to be affixed to a gas lamp and 
manually operated. Still another is shown in the French patent grant- 
ed to d'Ysarn & Bonnassies on April 8, 1908 (No. 386,314). This 
was similar in form to the Pintsch device. On April 14, 1908, there 
was issued to Fillunger a German Gebrauchsmuster (336,878) for a 
lighter of the tongs type, wherein the arms were pivotally connected 
together at one end and normally held apart by means of a spring; 
one arm, bent almost at right angles, carried the abrader, which was 
in the form of a file, and the other the pyrophoric alloy, as in both 
of the patents in suit. The sparks were made by pressing the arms 
together and thus forcing the alloy over the abrader. The alloy was 
held yieldingly against the abrader by means of a spring in the con- 
tainer in which the alloy was inserted. On April 16, 1908, there was 
issued to Fillunger another Gebrauchsmuster for another form oi 
lighter employing the Welsbach alloy, which differed from the former 
only in that shears were used instead of tongs. On May 6, 1908, 
there was published in the German Patentblatt a notice of the regis- 
tration of the first Gebrauchsmuster patent as follows: 

"Ignltion device for gas burners, consisting of two tongs-like movable arms 
which carry, respectively, an abradlng surface and a pyrophoric métal pressed 
against the same." 

On the same date there was likewise published a notice of the regis- 
tration of the other patent, identical in form, except that it was said 
to consist "of two shears-like movable arms." 

[2] It is contended by the plaintiff, on the authority of Steiner v. 
Schwarz, 148 Fed. 868 (C. C. S. D. N. Y.), that a German Gebrauchs- 
muster is not a patent, within the meaning of section 4886 of the Re- 
vised Statutes (Comp. St. 1913, § 9430), and hence that the two Ge- 
brauchsmusters before referred to hâve no efïect on this case. Al- 
though it is with extrême hésitation that I venture to express a view 
contrary to that entertained by so distinguished a jurist as Judge 
236 F.— 61 
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Holt, I am unable, în view of the évidence in this case and in the Hght 
of the récent décision of the Circuit Court of Appeals of the Second 
Circuit in Sirocco Engineering Co. v. Sturtevant Co., 220 Fed. 137, 
143, 136 C. C. A. 91, to conçut in his view. In the latter case it was 
held that ail that the statute requires is that the device be patentée, in 
a foreign country, that it is patented there the moment it is sealed or 
enrolled, that whether or not it is printed is immaterial, and that it is 
enough that the officiais hâve acted upon the application and granted 
the patent. It would also seem to be immaterial in what form it is 
issued, providing the spécifications and drawings are accessible to the 
public. See Ireson v. Pierce, 39 Fed. 795, 798 (C. C. D. Mass.) and 
Elizabeth v. Pavement Co., 97 U. S. 126, 131, 24 h. Ed. 1000. 

The rights conf erred on an inventor by a German Gebrauchsmuster, 
except as to time, seem to be quite as extensive as those guaranteed 
by a patent in this country. Its grant is the act of the govemment. 
Although only the title is published, in the sensé that it is printed in 
an officiai publication, the spécifications and drawings of the patent are 
open and accessible to the public, as are also the claims, which meas- 
ure the scope of the protection afiforded to the inventor, as soon as 
the title, date of application, and registration are published in the 
Patentblatt. As it is not essential that a foreign patent, to hâve the 
efifect mentioned in section 4886 of the Revised Statutes, should be 
printed, but that the act of the officiais in granting it and accessibility 
of its disclosures to the public are the décisive factors, I am at a loss 
to understand how the fact that only a title is printed, or how the scope 
of the invention which it protects, or that the examination made in the 
Patent Office before it is granted is limited, can hâve any effect on it 
under our laws. If thèse patents are considered, as I think they 
should be, as in the prior art, the Pomeroy patent in suit, if not antici- 
pated by them, or void for lack of invention over them, must be given 
such a narrow construction that I think the defendant's device does 
not inf ringe. In this connection it should be borne in mind that neither 
the plaintifï nor the défendant makes and sells the form of device de- 
scribed in either the Pomeroy or Gould patents, but each has adopted 
the form of a lighter subsequently imported from Germany. 

[3] But the défendant contends that, even if the Gebrauchsmusters 
cannot be considered in the prior art, the notice thereof published in 
the Patentblatt on May 4, 1908, is sufficient to négative novelty in 
both of the patents in suit. I think, however, that the description in 
that publication did not "contain a substantial représentation of the in- 
vention of the patent in suit in such full, clear, and exact terms as to 
enable any person skilled in the art or science to which it appertains 
to practice the invention of the patent in suit without the necessity of 
making experiments," and hence the publication does not hâve the ef- 
fect contended for. Hanifen v. Godshalk, 84 Fed. 649, 28 C. C. A, 
507 (C. C. A. 3d Cir.); Ward Baking Co. v. Weber Bros., 230 Fed. 
142, 147, 144 C. C. A. 440 (D. C. N. J., affirmed C. C. A. 3d Cir.). 
But on the question of invention this description, such as it is, was in 
the prior art^ and Pomeroy was charged thereby with notice that there 
had been devised gas-lighting devices consisting of two tongs-like mov- 
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able arms and shears-like movable arms carrying respectively an 
abrading surface and a pyrophoric métal pressed against the same. 
Being charged with knowledge of that description, and by the Scien- 
tific American article, as well as the Welsbach patents, with knowl- 
edge that sparks would be emitted when the métal was scratched with 
a file, and the tongs construction shown in the Wright patent (No. 
666,618), designed to light by an electric spark, and the Hartley pat- 
ent (No. 875,348), the question arises at once, irrespective of the Ge- 
brauchsmusters, did it involve invention to conceive and design the de- 
vice of the patent? If it did, I hâve also no doubt that the invention 
was of such a narrow scope, and hence that the claims in suit must be 
given such a correspondingly narrow construction, as will relieve the 
defendant's device from infringement. I am constrained to find, 
therefore, that even if the claims in suit of the Pomeroy patent can be 
held to be valid, the device of the défendant does not infringe them. 

[4] In view of the fact that the Gould patent is later than the Pom- 
eroy patent in suit, and in view, also, of the fact that Fillunger was 
granted a patent in Austria (No. 36,627) for the two devices covered 
by the Gebrauchsmuster patents beforementioned, which antedates 
what I bave found to be the date of Gould's invention, and the fact 
that the Blitz igniter was on sale in this country also before Gould's 
invention, it follows that the field of invention at the time Gould con- 
ceived the device of bis patent was narrower than that which existed 
when the first Pomeroy device was designed. The only novelty ex- 
hibited by that patent over the prior art is the bending over and dou- 
bling back of one of the arms to act as a holder for the file, as well as 
a stop for the arms, and the method of holding the file. It is incon- 
ceivable that thèse very slight différences would not occur to any or- 
dinary mechanic, and that they are not the natural changes which were 
to be expected in the development of such a simple contrivance as 
this, To hold that thèse changes constitute invention would, I think, 
violate settled principles. The Gould patent is also clearly anticipated 
by the form of device referred to in the testimony as the "Squeeze- 
It," and which the évidence would seem to indicate was for sale in 
this country in January, 1910. 

It follows, therefore, that the bill must be dismissed, with costs. 
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ALASKA S. S. CO. v. INTERNATIONAL LONGSHOE.EMEN'S ASS'N OF 

PUGET SOUND et al. 

(District Court, W. D. Washington, N. D. September 5, 1916.) 

No. 95 E. 

1. CONSPIEACY <©=3l WhAT CoNSTITUTES. 

A consplracy Is a combination of two or more persons by concerted 
action to do an unlawful thlng, or to do a lawful thing in an unlawful 
jnanner. 

[Ed. Note. — For otlier cases, see Consplracy, Cent. Dlg. §§ 1-5; Dec. 
Dlg. <S=»1. 

For other définitions, see Words and Phrases, First and Second Séries, 
Consplracy.] 

2. CoNSPiEACY iS=2 — Nature of Conspiracy — Défenses. 

No formai agreement is necessary to a conspiracy, a tacit iinderstand- 
ing being sufficient ; and it is not essential that each conspirator hâve 
knowledge of the détails, the means to be used, or that the agreement 
be enforceable. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dig. § 2; Dec. Dig. 
<S=»2.] 

3. Conspiracy iS=)13 — Aots of Agents — Liability of Pbincipals. 

The acts of agents and employés in furtherance of a conspiracy are the 
acts of the principal. 

[Ed. Note. — For other cases, see Consplracy, Cent. Dig. § 14 ; Dec. Dig. 
<Ê=>13.] 

4. Torts ©=510 — Strikes— Pickets. 

Where a plcket around an employer's place of business Is established 
by union strikers, the plcket is the agent of the union, and efforts to dis- 
suade others from accepting employment offered by the former employer 
should go no further than peaceable persuasions and Inducements. 

[Ed. Note. — For other cases, see Torts, Cent. Dig. § 10; Dec. Dig. <S=> 
10.] 

5. Torts <g=10 — Strikes— Organization—Eiohts of Teade Unions. 

Laborers may combine, forming unions to protect thelr rights, and they 
hâve the right to persuade others, when they hâve gone on strike, not to 
work for the employer ; such rights being given under the f reedom of ac- 
tion guaranteed by the fédéral Constitution. 

[Ed. Note.— For other cases, see Torts, Cent. Dlg. § 10; Dec. Dig. <©=»10.î 

6. Torts iS=»10 — Employées— Rights of. 

Whlle laborers, members of a union, may strike, and may plcket their 
employer's business, the employer is entitled to free access to his place 
of business for himself and other employés, and such rights cannot be in- 
terfered with. 

[Ed. Note.— For other cases, see Torts, Cent. Dlg. § 10 ; Dec. Dig. ®=10.1 

7. Injunotion <Ss=101(3)^Steikes— Interférence by Force. 

Act Oct. 15, 1914, c. 323, § 20, 38 Stat. 730, déclares that no restraining 
order or injunetion shall be granted in any case between an employer and 
employés, or between i>ersons employed and persons seeking employment, 
involving or growlng out of a dispute concerning the terms or conditions 
of employment, unless necessary to prevent irréparable injury to property 
or property rights, and that no such restraining order shall prohibit any 
person or persons, whether singly or in concert, from terminating any 
employment, or from ceasing to perform any work or labor, or from recom- 
mending, advising, or persuading others by peaceable means to do so. Em- 

<S=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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ployés of ooniiilalnant, a shlp company, engagée! as a coiiimon carrier, 
which also carried the mails, struck, and défendants, comiiosing tlie union 
of which they were members, pielieted the wharves of coiriplainant and 
intiuiidated other laborers from accepting complainant's oflfers of employ- 
nient. Défendants threw rocks on the wharves, and in other ways Inter- 
fered bv violence with complainant's business and access to its ships. In- 
terstate Commerce Act Feb. 4, 1887, c. 104, § 3, 24 Stat. 380 (Comp. St. 
1913. § S5C5), and section 10, as amended by Act March 2, 1889, c. 382, § 2, 
25 Stat. 857 (Comp. St. 1913, § S574), respectively déclare that every 
common carrier subject to the provisions of the act shall afford 
reasonable facillties for the exchange of traffic between their respective 
Unes, and for the receiving, forwarding, and delivering of passengers and 
property to and from their several Unes, and that any common carrier 
which shall willfully omit to do any act or thing required to be done shall 
be gullty of a mlsdemeanor. Held that, though défendants were author- 
ized under the statute to persuade third persons to décline complainant's 
offers of employment, and to refuse to dellver goods to complalnant, or to 
patronize it, their interférence with complainant's transportation business 
by violence was unlawful and will be enjoined, as it would not only ex- 
pose complainant to loss, but to prosecution for violations of law. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 174, 175; Dec. 
Dig. <S=3l01(3).] 

8. Torts ©=10 — Strikes— Liabilitt for Acts op L'nion. 

A trade union, conductlng a strike, is liable for the unlawful acts of 
members and others as.sociating themselves with the strikers, unless such 
acts be disavowed, and, in the case of members, the offenders be disciplined 
or expelled. 

[Ed. Note.— For other cases, see Torts, Cent. Dig. § 10 ; Dec. Dig. <S=10.] 

In Equity. Bill by the Alaska Steamship Company against the In- 
ternational Longshoremen's Association of Puget Sound and others. 
Injunction granted. 

Bogie, Graves, Merritt & Bogie, of Seattle, Wash., for plaintiff. 
Thomas B. MacMahon, of Seattle, Wash., for défendants. 

NETERER, District Judge. The complainant allèges, in substance, 
that it is a foreign corporation doing business in the state of Washing- 
ton, and doing a common carrier business of passengers and freight; 
that it owns, controls, and opérâtes a steamship line extending from 
the ports of Puget .Sound to divers ports in the territory of Alaska, 
and at such ports in the territory of Alaska it bas connections with Unes 
of railroads and other lines of steamships and facilities for the inter- 
change of traffic, and that it is subject to the provisions of the act of 
Congress known as the "Interstate Commerce Act," and its amend- 
ments; that in the conduct of its business it employs a large number 
of men in and about its docks and piers, for the purpose of receiving 
and discharging freight, and in the handling of the passenger traffic, 
and that it was and is operating from Piers 2 and A in Seattle; that 
the défendants are citizens of Washington, domiciled in this district; 
that J. A. Madsen is secretary of the Longshoremen's Association, and 
M. É. Wright, assistant secretary, and M. Myers, président of the 
local union thereof in Seattle, known as "Eocal 38 — 12" ; that George 
Whistler is secretary of said local union, and the défendants Smith 
and Conners are members and officers thereof; that on the Ist day of 

^::^For other cases see sanie topic & KEY-NUMBKR in al] Key-Numbered Digests & Indexes 
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June its employés, engaged in the handling of freight at said piers, 
were members of the défendant union and were known as longshore- 
men, and without complaint on said day ail employés quit work, and 
thereafter submitted demands for certain concessions as to hours of 
service and compensation, which demands were granted, and on the 
lOth of June following they returned to work; that on the 22d of 
June, without any demand or statement of grievance, and without no- 
tice, ail of said member employés again quit work and hâve since 
remained away f rom such service ; that immediately upon the employés 
ceasing to labor the plaintiff, "in order to * * * discharge its du- 
ties as a common carrier and perform its obligations under the laws of 
the United States," employed other workmen; that thereupon, "and 
at the time of the strike of June 22, 1916, the défendant association 
and the officers thereof, and the other défendants who are parties 
hereto, and other officers and members of said association to plain- 
tiflF unknown, combined and conspired with each other, and combined 
and conspired with other organizations, * * * to prevent the plain- 
tiff from carrying on its business, * * * and in pursuance of such 
combination and conspiracy endeavored, and are endeavoring, un- 
lawfuUy to force and compel the workmen now in the employ of the 
plaintiff to leave its service; * * * that by threats, display of 
numbers, jeers, and by other unlawful means" défendants intimidated 
and prevented, and continued so to do, the employés from remaining 
in plaintiff's service ; that they hâve assaulted the employés of the plain- 
tiff, stoned them in the streets as they approached Pier 2, and hâve 
driven away those about to enter the employment of plaintiff, and 
"hâve turned back and driven away from said piers passengers who 
were going thereto to take passage upon the vessels of plaintiff, and 
hâve stopped wagons carrying equipment for said vessels from entering 
said piers, and hâve forced them to drive away, so that said equipment 
could not be loaded upon said vessels ;" and other like conduct is set 
forth, and it allèges the threatened destruction of the property of the 
complainant. 

Upon motion of the complainant, based upon the verified bill, a tem- 
porary restraining order was issued on the 7th of July, and the matter 
set for hearing on July 15th on application for temporary injunction, 
and the order directed to be served upon the défendants, with notice 
to appear at said time and show why a temporary injunction should 
not be granted. At the appointed time the défendants appeared and 
filed answers, denying ail of the charges of the complaint, and an- 
nounced readiness for trial upon the merits. Upon the consent of both 
parties the case was set for trial on the 27th day of July, and the re- 
straining order continued until that time. Testimony at said time was 
submitted on the part of the complainant and the défendants, and the 
cause taken under advisement, and by consent of both sides was con- 
tinued to September 5th, the restraining order remaining in force. 

The testimony shows that the International Longshoremen's Union 
is a voluntary association, divided into districts, each district havirig 
its organization and affiliation with the international body; that the 
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Pacific Coast comprises one district, of which J. J. Foley, of San 
Pedro, Cal., is président, and J. A. Madsen, of Portland, Or., secretary, 
and that M. E. Wright, is an employé in the office of the secretary, who 
attends to the business of the office during the secretary's absence; that 
C. Conners and S. C. Smith are members of the executive board, and 
M. Myers, président, and George Whistler, secretary, of the Riggers' 
and Stevedores' Union; that the district association has séries in each 
port which are designated from 1 to 59, some having ceased to exist, 
but 40-odd local organizations are now in existence, the Pacific Coast 
district being known as "Local 38," and the number and séries of the 
Seattle organization is "Riggers' and Stevedores' Local Union No. 
38—12," which has a membership of 700 or 800. May 1, 1916, at a 
convention held at Seattle of the district association "Local 38," a 
scale of wages and hours of employment was adopted. This was to 
be presented to the employers for acceptance, and "it was decided to 
enforce a wage scale and working rules." "The men were to cease 
work for those firms that declined to pay the scale, on June Ist, 6 a. m." 
On May 25th demand was presented to the complainant company "for 
an increase of wages and working conditions." The demand being 
ignored, the employés quit work on June Ist. Thereafter complain- 
ant "granted ail the demands that were asked," and the men returned 
to work June lOth. The executive board of the défendant associa- 
tion negotiated the terms upon which the men returned to work with 
the Employers' Union of San Francisco, which also represented the 
Employers' Union of Puget Sound. On the 22d day of June, with- 
out notice or further demand, the employés again quit work, and hâve 
not since returned. Mr. Wright, upon inquiry, told Pierson of com- 
plainant company: 

"That the strike of the Alaska Steamship Company was not intended ; that 
they dld not hâve orders to strike on the Alaska Steamship Company, and 
* • * that he would hâve the matter straightened out by 5 o'elock that 
afternoon ; but I never heard anything from Mr. Wright until the after- 
noon of the 24th, when he * • * and Barry * * * came down to 
Pier 2 and said that unless we could guarantee to give them ail the work at 
the smelter they would still stay out on our vessels" 

— the smelter referred to being the smelter at Tacoma, with the opéra- 
tion of which plaintifï had nothing to do. The complainant company 
employed from 90 to 120 men, and Mr. Pierson, the gênerai manager, 
stated that after the strike was called — 

"they [the strikers] gathered In front of Pier 2 and also Pier A in large 
numbers, sometimes more than 100, and they would stop any one that looked 
like a workman, question him whether they would let him go on the dock or 
not. Even passengers of our ships with tickets were stopped." "They would 
stop a man, or take hold of him, and want to know where he was going, what 
business he had on the dock, whether he was looking for a job." 

In reply to the inquiry, "Were any of the employés attacked in any 
way going to or from the dock?" he said, "Well, I don't know that 
there was any one beaten up, but they were stopped." This witness 
further stated that quarters were provided by complainant for the men 
employed in the steamer Dolphin at an expense to the complainant 
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of approximately $10,000 a month, and that "when we had them em- 
ployed on the docks close in to the head of the dock they [employés] 
were stoned, not once, but dozens of times," and that immediately upon 
the temporary restraining order being issued ail trouble ceased, and he 
also stated, "We did hâve a wagon or so stopped." On cross-examina- 
tion, he said that he saw stones thrown, but he did not know who threw 
them ; that no one was arrested ; that no complaint was made, except 
to the officers on the dock ; that no person could be identified, except 
"they were ail button men mostly" ; but he could not identify the button 
as the longshoremen's button. When asked how he knew that the de- 
fendants threw the stones, he stated : 

"Because I know those men went on a strike, and they were doing every- 
thiiig they could to prevent us doing business. Q. Aslde from the stones that 
were thrown. that you said did no damage either to the car or to the dock, 
and tlie matehes that were burned, which you did not own, nothing happened? 
À. No ; nothing." 

A Mr. Cushing was assaulted a day or two after a member of the 
strike committee heard him ask a third party whether he wanted work 
and tell this party he could obtain work at Pier 2 "and receive 50 cents 
an hou r day time, 75 cents overtime, and free board and room." He 
was assaulted by men who wore "buttons," and the witness thought they 
were longshoremen's buttons. 

Cari King, an employé, as he was leaving the plaintifï's plant, was 
accosted by two men, who took hold of him and asked what he was 
doing, and, after stating that he was a wireless operator, was asked 
to produce his license. Not having it with him, he was permitted 
to go, after presenting a student's identification card of the University 
of California, of which he had been a student. 

Mr. O'Connor, an employé of complainant, was assaulted on Occi- 
dental avenue, between Main street and First avenue, by four men, one 
of whom knocked him down with brass knuckles. Three longshore- 
men were arrested and are awaiting trial. 

George Miles, driving a truck for the Carmen Manufacturing Com- 
pany, attempted to deliver a load of mattresses to complainant, and was 
told by sorae of the men on strike that he "had better not go in there, 
and to take the load back," and thereupon returned. 

John Smith, chief stevedore of complainant company, testified that 
a large number of longshoremen intimidated a crew employed by him 
on the Admirai Evans while she was unloading at Stacy Street Dock 
No. 1, by entering upon the vessel and compelling the laborers to go 
into the hold of the ship. Other acts were disclosed by the testimony 
which need not be detailed. There was a strike upon ail of the docks 
and piers in the city of Seattle, except the port commission, which had 
entered into some arrangement with the strike committee, and the 
strike was ordered by "38—12," except as to plaintifï's docks, but was 
afterwards extended to thèse docks, and pickets were placed upon the 
varions docks in the city of Seattle, and a strike committee and bail 
committee appointed. 

A number of witnesses were examined on the part of the défense, in 
which déniai is made of any participation in any of the acts complained 
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of, but only one member of the picketing committee was called and 
testified. 

[1-3 I A conspiracy is defined as a combination of two or more per- 
sons by concerted action to do an unlawful thing, or to do a lawful 
thing in an unlawful manner. Pettibone v. United States, 148 U. S- 
205, 13 Sup. Ct. 542, 37 L,. Ed. 419. No formai agreement is neces- 
sary. A tacit understanding is sufficient, and it is not essential that 
each conspirator hâve knowledge of the détails of the conspiracy, the 
means to be used, or that the agreement be enforceable. Acts of agents 
and employés in furtherance of the consoiracy are the acts of the 
principals. United States v. Keitel, 211 Û. S. 379, 29 Sup. Ct. 123, 
53 L. Ed. 230. 

[4-61 A picket may be considered an agent of a labor organization, 
and where a picket is established it could go no further than inter- 
views, peaceable persuasion, and inducements ; and slight violence or 
intimidation will hâve much weight with a chancellor in determining the 
character of a picket, or the acts of men under its direction, since a 
picket, under the most favorable considération, is for the purpose of 
interférence between one who wishes to employ and those seeking em- 
ployment. No fair-minded, unprejudiced person should désire to place 
any obstacle in the way of the lawful opération of labor organizations, 
or do any act prejudicial to such associations. There are always found, 
however, some reckless and revengeful persons among the membership 
of such organizations, and vicions and lawless persons sometimes take 
advantage of labor strikes to commit acts of violence against persons 
and property, or induce others to do so, for the puri)ose of wreaking 
a Personal vengeance, or casting suspicion upon and creating public 
sympathy against strikers, so that great caution should be taken by 
labor organizations on declaring a strike, and those doing picket duty, 
to see that no rights of others, by their members, are transgressed. 
Courts bave invariably upheld the right of individuals to form labor 
organizations for the protection of the interests of the laboring classes, 
and such right is recognized by the Unlawful Restraint and Rlonopoly 
Act. Organized labor is organized capital, consisting of brains and 
muscle, and lias as lawful a right to organize as hâve the stockholders 
and officers of corporations who associate and confer together with 
relation to wages of employés or rulos of employment, or to devise other 
means for making their investments more profitable. Organized labor 
and organized capital bave equal lawful rights to associate, consult, and 
confer with relation to wages and rules of employment. Ames v. 
Union Pacific (C. C.) 62 Fed. 7 : Thomas v. Cincinnati, N. O. & T. 
P. Ry. Co. (C. C.) 62 Fed. 803. Justice Holmes, in Vegelahn v. Gunt- 
ner, while sitting on the Suprême Court of ^lassachusetts, 167 Mass. 
92, 44 N. E. 1077, 35 E. R. A. 722, 57 Am. St. Rep. 443, said : 

"If it be true that workingmen may combine with a view, among other 
(hinsrs, to getting as jnuch as they c:an for their labor, just as capital may 
cdinblne with a view to getting Ihe greatcst ijossible retuni, it must be true 
that, when oombined, they hâve the sarae liborty that combined capital has 
to * * * bestowal or refusai of those advantages which they otherwise 
lawfullv control." 
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It is not unlawful for persons to combine merely to regulate their 
own conduct with relation to legitimate compétition, although others 
may be indirectly afifected thereby. The right of property and liberty 
of action is guaranteed by the Constitution of the United States to 
every citizen of this country, and is not confined to political rights, 
but extends to activities in and about the daily business of life, whether 
it be of employé or employer. The laborer may organize for pro- 
tection, and his privilège to work for whom and when he desires is 
granted, and the right of the employer to employ whom he elects at a 
satisfactory price is not denied, and neither can secure more, and must 
not accord less. The employer is also accorded the freedom of access 
to the place where his work is done, and when access is through a pub- 
lic Street, unobstructed access is not inconsistent with any right strik- 
ing laborers hâve to use such street for the lawful conduct and peace- 
able assembling in a lawful manner and for lawful purposes ; but any 
person, while engaged in a lawful endeavor of advancing his interest 
and securing the greatest benefit in a lawful manner, must not attempt 
to secure such ends by infringing the rights of others, and when that 
is done it is the duty of the court, when the matter is properly present- 
ed, to intervene. Courts cannot create rights, or initiate new powers 
or privilèges, and can only define existing rights, and apply to them 
the recognized powers and privilèges within its limitations. The créa- 
tion of new rights or powers is not a judicial function. That is a mat- 
ter of législation. 

The défendants had the right, if they so desired, to cease to work. 
Whether they had good cause or not is not for this court to say. On 
the other hand, the complainant had the right, upon the défendants 
ceasing to work, to employ whom it elected, and to be protected against 
overt acts of défendants against such employés, and to hâve the un- 
obstructed use and enjoyment of its property. The rights of the sev- 
eral parties, as stated, are reciprocal, and are measured by the same 
rule. 

[7, 8] In determining the rights of the parties in this issue, consid- 
ération must be given to section 20, chapter 323, 38 Stat. at Large, 
.page 730, which provides : 

"That no restraining order or Injunctlon shall be granted by any court of 
the United States, or a judge or the judges thereof, in any case between an 
employer and employés, or between employers and employés, or between em- 
ployés, or between persons employed and persons seeklng emplojTnent, involv- 
ing, or growing out of, a dispute concemlng terms or conditions of employ- 
ment, unless necessary to prevent irréparable in jury to property, or to a prop- 
erty right, of the party making the application, for which injury there is no 
adéquate remedy at law, and such property or property right must be descrlb- 
ed with particuiarity in the application, which must be iu writing and sworn 
to by the applicant or by his agent or attorney. 

"And no such restraining order or injunction shall prohibit any person or 
persons, whether singly or in concert, from terminating any relation of em- 
ployment, or from ceasing to perform any work or labor, or from reeommend- 
Ing. advlslng, or persuading others by peaceful means so to do; or front 
attending at any place where any such person or persons may lawfuUy be, 
for the purpose of peaoefuUy obtainlng or communicating information, or 
from peaceful ly persuading any person to work or to abstain from working; 
or from ceasing to patronize or to employ any party to such dispute, or from 
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recommendlng, advislng, or persuadlng others by peaceful and lawful means 
so to do ; or from paying or giving to, or wlthholding from, any person en- 
gaged in such dispute, any strike benefits or otlier moneys or tliings of value; 
or from peaceably assembling in a lawful mannev, and for lawful purposes; 
or from doing any act or thing whlch naight lawfuUy be done in the absence 
of such dispute by any party thereto ; nor shall any of the acts specifled In 
this paragraph be considered or held to be violations of any law of the 
United States." 

With this provision should be considered section 3 of the Interstate 
Commerce Act (24 Stat. 379), which provides : 

"Kvery common carrier sub.ieet to the provisions of this act shall, according 
to their' respecti\-e powers, afford ail reasonable * * * facilities for the 
interehange of tratiic between their respective Unes, and for the receiving, 
forwarding, and delivering of passengers and property to and from their 
several Unes and those Connecting therewith." 

Also section 10 of the same act, as amended (25 Stat. 857), which 
says: 

"Any common carrier • * * or any * ♦ • agent, or person, actiug 
for or employed by such corporation, who, alone or with any other corporation, 
Company, person, or party, * * * shall wlllfully do or cause to be done, 
* * * or shall wlllfully omit or fail to do any act, matter, or thing In this 
act required to be done, * * * or shall aid or abet * * * such omis- 
sion or failure, * * * shall be deemed gullty of a misdemeanor." 

Sections 3 and 10 supra impose duties on complainant, with pen- 
alties attached for violation. The testimony shows that the complain- 
ant Company is a carrier of Interstate commerce. It likewise carries 
United States mail from the port of Seattle to the varions ports and 
places in the territory of Alaska, at which ports the commerce and 
mails are delivered to the varions Connecting lines of transportation, 
and as such carrier sustains a spécial relation to the public. It is clearly 
established that the défendants did co-operate and conf ederate together 
and with others for the purpose of preventing the plaintiiï from carry- 
ing on its business as a carrier of interstate commerce and United 
States mail. It is also established that the acts done went beyond the 
privilège extended and license granted to défendants by section 20, 
supra, and infringed upon the rights of complainant, and that thèse 
acts are attributable to défendants. The settlement of the strike on 
June Ist was brought about by some of the défendants with the Em- 
ployers' Union of San Francisco and of Puget Sound. They nego- 
tiated a status with the port commission of Seattle, and directed the 
strike in Seattle, if not against the complainant, against other em- 
ployers of their labor upon the docks of Seattle, acting through strike 
committees, who were given charge of the conduct of the strike, and 
who appointed members to do picket duty, which strike extended to 
complainant's property, and was recognized by the défendants and car- 
ried on by them. It further shows that strikers congregated in large 
numbers about the plant and place of business of the complainant com- 
pany; that they jeered persons going in and out, not using any vile 
language, however, to or in the hearing of persons approaching the 
piers; that several persons employed by plaintiff were assaulted; 
that rocks were thrown upon the docks of complainant, where men 
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were employée!, either by longshoremen or by some persons who mîn- 
gled with the men on strike and must hâve been known to the strikers, 
and no action was taken to suppress such conduct, or to apprehend the 
parties, or disavow such acts ; that the freedom of movement of 
persons going upon complainant's docks was interrupted by members 
of the défendant union ; that thèse acts continued until the granting of 
the restraining order. 

While there is no testimony that any of thèse acts were expressly 
authorized, there is no évidence that the acts were disapproved, or 
members discipHned or expelled. The testimony does sliow that the 
défendants did bave control of the situation, and did not exercise their 
influence or power to correct the irregularities or disavow the acts until 
the issuance of the temporary restraining order and service upon the 
défendants, when ail overt acts ceased, which considered with what de- 
fendants did do, confirms the conclusion that the acts were under the 
authority and within the control of défendants. When persons or 
]3arties set in motion machinery for the purpose of shaping sentiment, 
they cannot take the benefits, without also being burdened with respon- 
sibilities. Such parties thereby assume the burden of controlling such 
agency, if within their power ; and if, perchance, some persons unau- 
tliorized, acting with défendants, commit unauthorized acts, it is in- 
cumbent upon the défendants to show such fact, and, if committed by 
members under the control of the association, to disavow such acts by 
causing such oflfending members to be disciplined or expelled. The 
testimony before the court does not show that any attempt was made 
to destroy the property of the complainant, except the revenues for 
transportation of traffic ; nor does the évidence justify the conclusion 
that the défendants unlawfully prevented "wagons carrying equipment 
for said vessels from entering said piers." The testimony of the driver 
of the wagon shows that the request was not to deliver, and was clearly 
within the license granted by section 20, supra. I think it is clearly 
shown that the rights of the complainant as an interstate commerce 
and United States mail carrier were violated, that défendants ex- 
ceeded the privilèges granted by the Anti-Trust Act, supra, and the 
duty imposed upon plaintifï by the Commerce Act was jeopardized. 

It is not the purpose of this court to undertake the policing of the 
city of Seattle with relation to the employés of complainant, but the 
issue hère is limited to Piers 2 and A and approaches thereto. Nor 
is it the piirpose of the court to abridge any of the rights given by sec- 
tion 20 of the Anti-Trust Act, supra. Défendant officers and members 
of défendant association will be enjoined from unlawfully causing, in- 
ducing, or in any way forwarding any of the acts complained of as 
limited herein, and in accordance with the view herein expressed. 

A decree may be presented. 
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UNITED STATES v. DEVIL'S DEN CONSOL. OIL CO. 

SAME V. LOST HILLS MINING CO. (two cases). 

(District Court, S. D. California. October 4, 1916.) 

Nos. A-37, A-52, A-57. 

1. Mines and Minerals ®=38(2) — Mining Claims — Suit bt United States 

To Cancel Claim. 

The mère acceptance by the Land OfBce of an application for a patent to 
a mining claim in due form from a private indivldual, and the payment 
by the latter of the purchase money after the required notice has been 
given, is not a bar, during the pendency of the matter in the Land Depart- 
ment, to a suit by the government to cancel and annul the iuterest of the 
applicant, if any, and détermine his right to possession, and to extract and 
market the minerai, on the ground that the application and proceedlngs 
are fraudulent and unlawful. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 87% ; 
Dec. Dig. ®=38(2).] 

2. Mines and Minekals <©=338(2) — Mining Claims — Suit by United States 

TO Cancel Claim. 

Proceedings to obtain a patent for minerai land are ex parte as to the 
government, and while the Land Department is vested with exclusive 
jurisdlction to détermine the rights of adverse clalmants, and until it 
has exhausted its jurisdlction by the issuance of a patent a court wlU not 
assume which of two rival clalmants is entltled to the property, the gov- 
ernment is not precluded from maintaining a suit at any time to déter- 
mine the rights of a claimant in possession, and to protect.the property 
from waste and spoliation pending such détermination. 

[Ed. Note.^For other cases, see Mines and Minerais, Cent. Dig. § 87% ; 
Dec. Dig. <@=>3S(2)..l 

3. Mines and Minerals ■©=38(7) — Minino Claims — Suit bt United States 

FOE Cakcellation — Receiver. 

On a blU by the United States, alleglng that défendants are in 
possession of public minerai lands, claiming under entries which are 
fraudulent and unlawful, and are extracting and selling oil therefrom, 
tlie court may properly, on a substantial showing of such facts, appoint a 
receiver for the property pending final détermination of the suit. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 91; 
Dec. Dig. <S=>38(7).] 

In Equity. Suits by the United States against the Devîl's Den Con- 
solidated Oil Company, and against the; Lost Hills Mining Company. 
On motions for preliminary injunctions and receivers. Motions for 
receivers granted. 

Frank Hall and E. J. Justice, Sp. Asst. Attys. Gen., for the United 
States. 

Joseph D. Redding, Edmund Tauszky, Peter F. Dunne, and Earl 
H. Fier, ail of San Francisco, Cal., for défendants. 

BEAN, District Judge. Thèse suits are brought by the govern- 
ment for decrees that the several tracts of land described in the bills, 
amounting in the aggregate to about 21^ sections, together with their 
minerai contents, are the property of the United States, free from 
any claims of the défendants, or any of them, and restraining the de- 

^=s>For other cases see same toplc & KBT-NUMBER In ail Key-Numbered Digests & Indexes 



974 236 FEDERAL REPOETEK 

fendants from trespassing thereon, or extracting the oil therefrom, 
and for an accounting. The légal title io the property involved is in 
the United States, and except one-half section is included in the Pres- 
idential withdrawal order of September 27, 1909. The land is chiefly 
valuable for its oil contents, and the larger area thereof is now and 
has been for some time operated by the défendants as oil-producing 
property, and large quantities of oil hâve been and are now being ex- 
tracted therefrom. 

No discovery of oil on any of the lands had been made at the date 
of the withdrawal order referred to, nor was any one in possession of 
any part thereof at that time actually engaged in drilling or prospect- 
ing for oil. In the spring of 1907, however, divers parties entered 
upon the lands in controversy and a large number of other tracts in 
the same vicinity, and posted thereon and caused to be recorded in 
the county in which the land is situated notices claiming the same un- 
der the placer mining laws of the United States, and subseqently con- 
veyed their interests to the défendants. Thereafter, and diiring the 
year 1911, the défendants in cases A-37 and A-52 each filed in the local 
land office at Visalia an application for a patent under sections 2325 
and 2326, Revised Statutes (Comp. St. 1913, §§ 4622, 4623), alleging 
in substance that their predecessors had entered upon the land in 
February, 1907, and, having theretofor€ discovered thereon gypsum and 
other placer minerais, did then and there locate the same as Consol- 
idated placer mining claims, by marking the boundaries on the ground 
and,posting and recording the required notices; that ever since said 
time the applicant and its predecessors in interest hâve been in actual 
bona fide possession of the property, working and holding the same 
as a placer mining claim, and hâve donc the necessary amount of 
assessment work. The application was accompanied by divers and 
sundry affidavits and papers in support thereof, ail requirements of the 
statutes and the rules and régulations of the Land Department in the 
matter of an application for a patent for a mining claim being complied 
with. "Àfter the 60 days' publication had expired, no adverse claim 
having in the meantime been filed or made by any private party, the 
applicant pàîd tô the receiver of the local land office the purchase 
price, and such receiver issued and delivered his receipt therefor, stat- 
ing that the money was i-eceived in connection with such application, 
and a récital that it "is évidence only of the receipt of the money 
included without regard to the subséquent allowance or rejection of 
the appHcation, due notice of which will be given." The application 
cujd accompgnying documents together with a copy of the receiver's 
receipt was immédiat ely f orwarded to the Commissioner of the General 
Land Office by the register of the local land office. 

No further action wàs taken in the matter until December, 1915, 
when, by direction of the Commissioner of the General Land Office, a 
spécial agent of the department filed charges against thé validity of 
the entry on the ground: (1) That no discovery of oil or gas had been 
made at thé time the land was withdrawn from entry. (2) That neither 
the applicants nor their predecessors in interest were in the actual bona 
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fide possession of the property and prosecuting work looking to dis- 
covery at the date of such withdrawal. (3) That no valid discovery 
of gypsum had been made on the property prior to the withdrawal 
ordered, and that the claim that the land contained valuable deposits of 
gypsum is and was a mère pretense and not made in good faith, with 
the bona fide intention of developing and marketing the gypsum, but 
as a mère subterfuge for obtaining title to the land on account of 
its oil contents. (4) That the location of the land involved in suit 
A-37 was not made by the so-called locators in good faith for their 
own use and benefit, but for the use and benefit of the défendant, 
the Devil's Den Consolidated Company, and with the purpose and 
intention of it securing thereby a greater area of minerai land than 
may be lawfully entered in a single location by a corporation. The 
défendants were duly notified of such charges, and filed déniais there- 
of, and requested that a hearing be ordered thereon. Thereafter thèse 
suits were commenced, based upon substantially the same grounds as 
the charges filed against the entries in the local land office. 

[1] The défendants plead the pendency of the proceedings before 
the land office in bar, the contention being that the acceptance by the 
officers of the local land office of défendants' application for a patent 
and the purchase price of the land was in effect a judgment in reip 
and vested the équitable title to the land in the défendants, subject 
only to the appellate jurisdiction of the Land Department, and until 
such judgment is annuUed by the proper authorities within the Land 
Department the défendants are entitled to the possession of the prop- 
erty, with the right to extract and dispose of the minerais thereof. 

In a contest between private parties over the title or right to the 
possession of mining property for which patent has not been issued, 
the doctrine invoked would no doubt be applicable. Where the nec- 
essary steps are taken by a qualified applicant to obtain a patent to 
mining land, and no adverse claim has been filed, the applicant becomes 
vested with the équitable title and a prima facie right to a patent 
immediately upon the payment of the purchase price, and the deîay of 
the department in issuing patent "does not diminish the rights flow- 
ing f rom the purchase, or cast any additional burdens on the purchaser, 
or expose him to the assaults of third parties." Benson M. Co. v. Alta 
M. Co., 145 U. S. 428, 12 Sup. Ct. 877, 36 L. Ed. 762; El Paso Brick 
Co. v. McKnight, 233 U. S. 250, 34 Sup. Ct. 498, 58 L. Ed. 943, L. R. 
A. 191 5A, 1113. But such a proceeding does not divest the govern- 
ment of its title, nor is it an adjudication as between the claimant and 
the government. In such a case there is no adjudication by the Land 
Department of any questions arising on the application for patent. 
Nor has it been allowed or approved by the government or any of 
its officers, and no final certificate has been issued. But if the applica- 
tion had been allowed and passed to patent, it would not hâve been con- 
clusive against the government. Wash. Securities Co. v. United States, 
234 U. S. 76, 34 Sup. Ct. 725, 58 L. Ed. 1220. AU that has been done 
in the instant cases is the receipt by the officers of the local land of- 
fice of the application for patent and the purchase price, the trans- 
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mission by them of the same to the General Land Office, and a sub- 
séquent filing of objections to the issuance of patent by an agent of the 
department. The broad question, then, is whether the mère accept- 
ance by the land office of an application for a patent to a mining claim 
in due form from a private individual, and the payment by the latter 
of the purchase money after the required notice bas been given, is a 
bar during the pendency thereof in the Land Department to a suit by 
the government to cancel and annul the interest of the applicant, if 
any, and détermine his right to possession, and to extract and mar- 
ket the minerai, on the ground that the application for patent and 
the proceedings connected therewith were and are fraudulent, wrong- 
ful, and unlawful. 

In my judgment it is not. The proceedings are wholly ex parte 
as to the government, and can hâve no greater effect than if the patent 
had actually issued ; and it is settled law that the issuance of a pat- 
ent under such circumstances is not a bar to a suit by the government 
to vacate or annul such patent, if fraudulently and uniawfully obtained, 
or issued by mistake or inadvertence of the officers of the Land Of- 
fice. Hughes v. United States, 4 Wall. 232, 18 L. Ed. 303; Germania 
Iron Co. V. United States, 165 U. S. 379, 17 Sup. Ct. 337, 41 L. Ed. 
754; Washington Securities Co. v. United States, 234 U. S. 76, 34 Sup. 
Ct. 725, 58 I,. Ed. 1220; Linn & Lane Timber Co. v. United States, 
236 U; S. 574, 35 Sup. Ct. 440, 59 L. Ed. 725. I do not think any 
greater virtue should be accorded to a niere ex parte preliminary 
proceeding. 

[2] It is insisted, however, that as the applications for patents are 
now pending and undetermined in the Land Department, the court will 
not assume jurisdiction, even if such applications are fraudulent and 
unlawful, until they are finally disposed of by the department. The 
Land Department is vested, conformably to the acts of Congress, with 
the exclusive jurisdiction to détermine the rights of claimants to public 
lands, and until it has exhausted its jurisdiction by the issuance of 
a patent a court will not assume to détermine which of two rival 
claimants is entitled to the property. Johnson v. Towsley, 13 Wall. 
72, 20 L. Ed. 485 ; Marquez v. Frisbie, 101 U. S. 473, 25 L. Ed. 800. 
But the government is not an adverse party to a proceeding to acquire 
title to its property, nor is the Land Department a tribunal to which 
it must submit its rights, or litigate with one who has taken possession 
of its property or has attempted to acquire title thereto. The no- 
tice required by statute of an application for patent to a mining claim 
is designed and intended to eut off the rights of private claimants, 
and not the government of the United States. It is given in order that 
ail persons having adverse daims may be heard in opposition to the 
issuance of the patent. But (section 2325, R. S.) "if no adverse claim 
sliall hâve been filed it shall be presumed that no adverse claim exists, 
and thereafter no objection from third persons to the issuance of pat- 
ent shall be heard except it be determined that the applicant has failed 
to comply with the terms of this chapter." If, however, an adverse 
claim is filed during the period of publication, the adverse claimant is 
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required by section 2326 to commence within 30 days thereafter pro- 
ceedings in a court of compétent jurisdiction to détermine the same, 
thus clearly showing that the purpose of the statute is to niake the 
proceeding binding on private parties and not the government. 

There is no reason to be found in the relation of the government to 
such a proceeding which will deprive it of the same right to relief 
if the proceedings are fraudulent or unlawful as an individual would 
hâve in regard to his own contract procured under similar circumstanc- 
es. Indeed, there are reasons why it should not be denied the right to 
invoke the aid of a court by the mère receipt and acceptance of an 
application for a patent and the purchase price by an officer of the 
local land office; for, as said by Mr. Justice Miller in United States 
V. Minor, 114 U. S. 233, 5 Sup. Ct. 836, 29 h. Ed. 110: 

"In nine cases out of ten, perhaps in a much larger percentage, the proceed- 
ings are wholly ex parte. In tlie absence of any contestliig clainiant for 
a right to purchase or secure the land, the party applying has it ail hls 
own way. He makes his own statenient, swom to before those offleers, 
and he produces affidavits. If thèse affldavits meet the requirements of 
the law, the claiinant succeeds, and what Is required Is so well known 
that It is reduced to a formula. It is not possible for the offleers of the gov- 
ernment, exeept in a few rare Instances, to know anythlng of the triith or 
falsehood of thèse statenients. In the cases wliere there is no eontesting claim- 
ant, there is no adver.sary proceedin,;; whatever. The United States is passive ; 
it opposes no résistance to the establisbnjent of tlie claîni, aud uiakes no issue 
on the statement of the clainiant. Wlien, tlieretore, he succeeds by niisrep- 
resentatlon, by fraudulont prnctices, aided by perjury, there would seem to be 
more reason why the United States, as the owner of land of which it has 
been defrauded b.y those means, should hâve remedy asainst that fraud — ail 
the remedy whicli the courts can glve — than in the case of a jirivate owner of 
a few acres of land on whom a lilve fraud has been practiced." 

I am of the opinion therefore that the court has jurisdiction to 
try the questions involved in thèse cases. If, however, I am mistaken 
as to the extent of the jurisdiction, the government is clearly entitled, 
upon the allégations of the bill and the showing made, to invoke the 
aid of a court of equity to protect the property from waste and de- 
struction pending the final détermination of its rights therein in the 
Land Department out of the court. Nor. Lumber v. O'Brien (C. C.) 124 
Fed. 819; El Dora Oil Co. v. United States, 229 Fed. 946, 144 C. C. A. 
228. Even where land has ceased to be public land by pre-emption, 
homestead, and like claims, but to which clainiant has not perfected 
his title, they are still so far public lands of the United States that the 
government may protect them from waste. Shiver v. United States 
159 U. S. 491, 16 Sup. Ct. 54, 40 L. Ed. 231. 

The_ Land Department has no gênerai équitable power. It cannot 
grant injunctions, appoint receivers, nor by its orders or decrees pre- 
vent trespass upon or protect the public domain from spoliation. It is 
true under the act of Congress of August 25, 1914, the Secretary of the 
Interior is authorized in his discrétion to enter into agreements with a 
certain class of applicants for patents for oil and gas lands included 
within an order of withdrawal, relative to the disposition of oil or gas 
produced therefrom. This is a discretionary power, probably intended 
for the benefit and to protect from liability as trespassers those who, in 
236 F.— 62 
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the judgment of the Secretary, hâve mistakenly trespassed vipon land 
not open to entry and in good faith expended money in prospecting for 
oil and in the development and the improvement of the property. In 
one of the cases now under considération an application for such a 
contract has been made, and denied by the Secretary on the ground and 
for the reason that suit was then pending in this court. His reasons 
for refusing to enter into the contract are not the subject of review 
hère. It is enough that no such contract has been made, 

[3] The remaining question is whether the motion for an injunction 
and the appointment of a receiver should be allowed. No discovery of 
oil had been made on any of the property at the time of the withdrawal 
order of September 27, 1909, and as there can be no location of a min- 
ing claim valid as against the government until the discovery of min- 
erai within the limits of the claim (sections 2320 and 2329, R. S. [Comp. 
St. 1913, §§ 4615, 4628]), it follows that the défendants hâve no right 
or claim to the property included in such order which they can assert 
against the government, unless it shall appear that valid locations were 
made prior thereto on account of the gypsum contents, or the défend- 
ants or their predecessors in interest were at the date thereof bona fide 
occupants and in diligent prosecution of work leading to the discovery, 
within the meaning of the saving clause of the act of June 25, 1910, 

The government claims and allèges that the land does not contain 
gypsum of any substantial value, and that it was sought to be located 
solely for its oil contents; that the alleged discovery of gypsum is a 
mère subterfuge, designed to avoid the efïect of the withdrawal order ; 
and that the alleged location of the property involved in suit A-37 was 
made by the so-called locators for the use and benefit of the défend- 
ant Company, and not for themselves. On this preliminary hearing it 
is not necessary that the court express its opinion upon thèse questions. 
Indeed, it would be improper for it to do so, except to say that the 
showing made indicates very clearly that there is substantial ground for 
the government's position. 

The défendants, however, are in possession and actually engaged in 
extracting and threatening to extract large quantifies of oil, thus de- 
stroying the very substance of the estate. They are disposing of the 
oil at much less than its current market value. Their holdings consist 
principally of the property in controversy, and it is not probable that 
they would be able to respond in damages if they lose the property. 
Moreover, it is shown that the marketing companies will not purchase 
oil from the disputed land without the consent of the government, be- 
cause of thèse suits. Under thèse circumstances, it appears to me that 
either an injunction should issue to prevent further opérations pendente 
lite, or a receiver should be appointed, with authority to operate or 
cause the property to be operated. An injunction would probably re- 
suit in serions damage to, if not the substantial destruction of, the prop- 
erty by the infiltration of water and otherwise, and would be of much 
greater injury to the défendants, if the property should ultimately be 
awarded to them, than the appointment of a receiver. 

I am of the opinion, therefore, that a receiver should be appointed for 
the property in controversy, except the southern half of section 22. 
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The complaint allèges that this latter tract was within the withdrawal 
order of September 27, 1909, but the proof shows this to be an error. 
A part thereof has already passed to patent, and the remainder is de- 
scribed in the withdrawal order of October 5, 1910; but there is no al- 
légation in the bill that oil had not been discovered thereon prior to that 
time. In fact, the inference is to the contrary, as the bill, impliedly at 
least, admits the discovery of oil in July, 1910. The défendants, how- 
ever, acting under the advice, no doubt, of learned counsel, hâve in 
good faith — at least, with no apparent intention of defrauding the gov- 
ernment — expended large sums of money in improving and develop- 
ing the property, and I am not satisfied that they are not now operating 
it economically and carefully. The receiver, therefore, to be hereafter 
appointed, should permit the défendants to continue the opération un- 
der his supervision, and should make no change in the présent status or 
opération of the property without the consent of the défendants, unless 
by order of the court made after notice to the défendants, other than 
such as may be necessary to enable him to ascertain the présent condi- 
tion of the property, and receive the output thereof, and to keep a rec- 
ord and accounting thereof. 

Decrees may be prepared accordingly. 



GOLDFIELD CONSOL. WATER CO. t. PUBLIC SERVICE COMMISSION 

OF NEVADA et al. 

(District Court, D. Nevada. October 9, 1016.) 

No. A-63. 

1. EiHNENT Domain ®=84 — Watbr Coupant — Regttlation of Rates — 

"Propebtt." 

The use of a water dlstributing plant Is itself "property" and is pro- 
tected against confiscation by the Constitution. 

[Ed. Note.— For other cases, see Eïminent Domain, Cent. Dig. g§ 227-230; 
Dec. Dlg. ie=384.] 

For other définitions, see Words and Phrases, First and Second Séries, 
Property.] 

2. Watebs and Wateb Courses <8=»203(10)^Watbii Companies — BEGULAHorr 

OF Rates. 

What a water company is entltled to demand in order that it may 
hâve a just compensation is a fair retum upon the reasonable value of 
the property at the tlme it is belng used for the public service, provided 
no more is exacted than Its services are reasonably worth. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dlg. 
{ 294; Dec. Dig. <8=»203(10) ; Constitutional Law, Cent. Dig. { 847.] 

S. Watebs and Watbe Coubses «=»203(10) — Watbb Ooupanies — VAtUATiow 
Oï Peopebtt. 

The original cost of the plant of a water company, the vaine flxed for 
taxation, the aggregate value of the company's issued bonds and capital 
stock, and the amount honestly and prudently Invested, cannot any one 
of them alone be regarded as invarlaWy or necessarily équivalent to 
présent value for rate-flxlng purposes; the fact that the plant is in 
opération and drcumstances and conditions which indlcate the future 

4=»For othtr CUM ■•• lam* tople A KE7-NOMBBR lu ail K«]r-Numbered DlgMU * IndaxM 
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Increase, diminution, or entire loss of its business, are also factors to be 
considered. 

[Rd Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 294; Dec. Dig. <S=>20.3(10) ; Oonstitutional Law, Cent. Dig. § 847.] 

4. Watebs and Water Coueses <S=>203(10) — Wateb Oompanibs — Reasokable- 
NESS DP Rates. 

Unless in exceptional cases, dépréciation in value of tlie property of a 
water company already accrued sliould not be cliarged upon future con- 
sumers. 

[Ed. Note. — For otlier cases, see Waters and Water Courses, Cent. Dig. 
§ 294 ; Dec. Dig. ®=>203(10) ; Constitutional Law, Cent. Dig. § 847.] 

~r. Watees and Water Courses <S=5203(10) — Water Companies — Public 
Régulation of Rates. 

Evidence considered, and hcld insufflcient to warrant a finding that 
rates fixed by a state commission to be charged by a water company were 
conflseating in advance of an actual test. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig, 
§ 294 ; Dec. Dig. ®=3203(10) ; Constitutional Law, Cent. Dig. § 847.] 

In Equity. Suit by the Goldfield Consolidated Water Company 
against the Public Service Commission of Nevada, J. F. Shaughnessy, 
H. F. Bartine, and W. H. Simmons, as members of and constituting the 
Public Service Commission of Nevada. On motion for preliminary 
injunction. Denied. 

James F. Peck and Peck, Bunker & Cole, ail of San Francisco, Cal., 
and Henry M. Hoyt, L,. A. Gibbons, and L,. N. French, ail of Reno, 
Nev., for complainant. 

George B. Thatcher, Atty. Gen., and H. F. Bartine, of Carson, Nev., 
for défendants. 

FARRINGTON, District Judge. Since January 1, 1907, complain- 
ant has been engaged in developing, selling, and distributing water, and 
receiving and disposing of sevi^erage in the town of Goldfield and 
vicinity. The Public Service Commission of Nevada having made an 
order fixing the maximum rates which might be charged for such serv- 
ice, the Company asks that the enforcement of the order be restrained 
permanently, as well as during the progress of the suit, and that the 
order itself be adjudged to be unjust, unreasonable, and confiscatory, 
and therefore void and of no efïect. 

The application for an injunction pendente lite is now before the 
court. It is alleged that the water and sewerage Systems hâve actually 
cost $452,147.81, and that this amount should be increased 10 per cent, 
to cover interest and engineering expenses during the period of .con- 
struction ; that the cost of reproducing the plant with a daily capacity 
of 250,000 gallons would be $325,037.97, and the cost of reproducing 
the plant with its présent capacity of 430,000 gallons per day would 
reach $400,000, which is its fair value ; that the plant was constructed 
and installed when Goldfield had four or five times its présent popula- 
tion; that mining is the only productive business of Goldfield, and, as 
the ore bodies will be entirely exhausted within a period of eight or 
nine years, complainant's property will hâve no value at the end of 

®=3For other cases lee sama topic & KEY-NUMBKR in ail Key-Numbered Digests & Indexes 
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ihat time ; that during the past eight years, at the présent rates, com- 
plainant "has earned * * * an average of 8.4 per cent, net on the 
cost of construction, and deducting bond interest 11>^ per cent, on the 
capital actually invested with no allowance for dépréciation, which 
should be 12^ per cent, per annum"; that the order complained of, 
if enforced, vvould cause a réduction of $7,500 in the company's net 
income, leaving a net profit of no more than 5.2 per cent, upon the fair 
value of its property, or 4.8 per cent, on the balance over bonded in- 
debtedness, and that, too, without any allowance for dépréciation. 
Assuming that the future profitable and productive life of Goldfield 
will not exceed eight years, the company asserts that it is entitled to 
water and sewerage rates sufficient to pay ail its expenses, and yield 
for dépréciation 12^ per cent, on its présent reproduction cost, in- 
terest at the rate of 6 per cent, on its bonded indebtedness, amounting 
to $249,000, and also a profit of 10 per cent, per annum on a sum which 
shall be equal to the difïerence between the bonded indebtedness and 
the reproduction cost. 

In this controversy the court cannot act as a commission. It is not 
vested with the power to make rates, or to substitute its judgment as 
to what the rates should be, for the judgment of the rate-making body. 
Its jurisdiction is invoked on the ground that the new rates are con- 
fiscatory. If it be not made to appear that the rates will resuit in 
taking complainant's property for public use without just compensa- 
tion, the court will refrain from interférence. 

[1] What the public in Goldfield is receiving from the water com- 
pany is the use of the company's plant. This in itself is "property," 
and is protected by the Constitution. It is no more subject to public 
appropriation without just compensation than the plant itself. If the 
enforcement of the order complained of results in subtracting anything 
from that which under the circumstances is just, but no more than 
just, compensation for the use of the company's property, there is an 
invasion of its constitutional rights. To hold otherwise is to hold 
that the Constitution protects a portion but not ail of one's private 
property. Spring Valley Water Co. v. San Francisco (C. G.) 165 Fed. 
667. 

[2] "What the company is entitled to demand [in order] that it 
may hâve a just compensation, is a fair return upon the reasonable 
value of the property at the time it is being used for the public" serv- 
ice, provided no more is exacted than its services are reasonably worth. 

This rule is supported by a multitude of décisions, and by practically 
ail the fédéral courts. Its significant feature, in view of the unusual 
circumstances of the présent case, is that the value to be ascertained is 
présent value, value at the time the property is being used, or, as Mr. 
Justice Peckham says in Wilcox v. Consolidated Gas Co., 212 U. S. 
19, 29 Sup. Ct. 192, 53 L. Ed. 382, 48 L. R. A. (N. S.) 1134, 15 Ann. 
Cas. 1034: 

"The value of the property is to be determined as of the time when tlie 
înquiry Is made regarding the rates." 

It was this principle which led the Suprême Court to say in Knox- 
ville v. Water Co., 212 U. S. 1, 29 Sup. Ct. 148, 53 L. Ed. 371 : 
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"The cost of reproduction Is one way of ascertalnlng the • • * valu» 
et a plant Uke that of a water company, but that test would lead to obvlous- 
ly Incorrect résulta, if the cosrt of reproduction is not dlmlnlshed by the dé- 
préciation whlch bas corne from âge and use." 

[3] In nearly every case of this kind, original cost, the value fixed 
for taxation, the aggregate value of the company's issued bonds and 
capital stock, and the amount honestly and prudently invested, hâve 
been urged as measures of value; but it is impossible to regard any 
one of tiiem as invariably or necessarily équivalent to présent value. 
A prudent, well-informed man, who is figuring on what he can afford 
to pay for a plant such as the one under considération, would naturally 
inquire as to every such matter; he would also investigate, among 
other things, ail circumstances and conditions which tend to increase 
or diminish the demand for, and the value of its services, and the 
probable duration and constancy of such demand. Unquestionably, the 
fact that complainant's plant is actually doing business, and is a going 
concern, is an important élément of value. National Waterworks Co. 
v. Kansas City, 62 Fed. 853, 864, 10 C. C. A. 653, 27 L. R. A. 827; 
Spring Valley Water Co. v. San Francisco (C. C.) 192 Fed. 137, 166; 
Whitten on Valuation of Pub. Service Corp. § 520 et seq. ; Pond on 
Pub. Utilities, §§ 473, 474. 

In many cases the courts hâve declined to give this élément an in- 
dependent and distinct expression, but hâve preferred rather to con- 
sider it as a characteristic of the plant, the value of which is afïected 
by the circumstance that it is or is not a going concern. Brunswick 
Water Dist. v. Maine Water Co., 99 Me. 371, 59 Atl. 537, 538. 

It has been said that the cost of reproduction new, less dépréciation, 
when properly considered, is the same as fair présent value. This may 
be true in normal casos of property located in settled communities 
where values are stable, but hère the problem is complicated by the 
fact that at the présent time the town of Goldfield has not more than 
one-third the population it had when complainant's plant was acquired 
and constructed. Since then the value of substantially ail other fixed 
property in that locality has fallen at least 50 per cent No reason has 
been advanced why complainant's fixed property values hâve not 
shrunk in the same ratio. 

It is difiicult to conceive how there can be a reliable estimate of 
fair présent value which is not controlled to some extent by the fact 
that the plant is in opération, and by circumstances and conditions 
which indicate the future increase, diminutic«i, or entire loss of its 
business. 

Complainant's plant is capable of supplying 13,000,000 gallons of wa- 
ter per month; but, at the time thèse proceedings were initiated be- 
fore the défendant commission, the averago monthly sales were no 
more than 5,000,000 gallons. 

The life of Goldfield, as of every mining camp, is uncertain ; sooner 
or later the ore deposits will be exhausted, and the mines abandoned. 
Complainant avers that when this oçcurs, at the expiration of eight 
or nine years, its property will hâve no value. The bulk of this dé- 
préciation will hâve been caused, not by âge, usie, or action of the 
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éléments, but by the failure of the mines; there will be no market 
in Goldfield for complainant's water, or any considérable demand for 
its services. If dépréciation of this character must be provided for 
in the rates, as complainant demands, it is no more than just that it 
should be considered in determining the présent reasonable value of 
the property. 

Complainant allèges a présent value of $400,000, and a total actual 
cost of $496,345.74. Charles G. Patrick, gênerai manager of the wa- 
ter Company, testifies to an actual money expenditure, as shown by 
accounts regularly kept, of $452,147.81, which he says should be in- 
creased 10 per cent, to cover incidental construction costs, and in- 
terest on capital expended during the period of construction. He 
States, however, that he is content to call the reproduction cost $400,000 
for the purposes of this inquiry. For the purposes of taxation, the same 
witness swears that the value of the property since 1912 was not more 
than $75,000. This he explains by saying: 

"I make my basis of $75,000 as the assessed valuatlon as being 60 per 
cent, of the valuation of the property, * * * for the simple reason that 
Is ail the property will bring. It Is only earning approxlmately 10 per cent. 
on that valuation at this time. I niaintain, on the other hand, that the in- 
vestors in this property are entitled to earn and consequently are entltled to 
a rate-making valuation in proportion to the investment they hâve actually 
made ; that they are not responsible for the dépréciation In those values 
which make the property only worth for assessment purposes upon what it 
will earn, which is about $125,000." 

A. G. H. Curry, an engineer, for certain patrons of the water Com- 
pany testified that the plant could be reproduced new for $308,960, and 
that its reproduction value in its présent condition is $212,450. 

W. K. Freudenberger, engineer for the Public Service Commission, 
testifies that the actual reproduction value new of the plant as a whole 
is $339,282, and that at the présent time, in its depreciated condition, 
the actual reproduction value is approximately $233,600, and the 
actual commercial value no more than $151,000. 

The présent water company has been in existence since 1907. The 
face value of its issued stock is $988,966. Its issued and outstanding 
bonded indebtedness amounts to $232,000. Mr. Patrick testifies that 
the bonds sell for a little over 50 cents on the dollar, and that there 
is absolutely no market for the stock. In the pleadings défendants 
admit a valuation of $233,600. 

There is no évidence before the court at the présent time which will 
justify a higher présent commercial valuation than that testified to by 
Mr. Freudenberger. 

As to complainant's demand for a 10 per cent, profit on a sum which 
shall be equal to the différence between its bonded indebtedness and 
the reproduction cost of the plant, it is unnecessary at the présent time 
to announce any definite conclusion. There is some force in the sug- 
gestion that the bank rate of interest in Goldfield is not a reliable 
criterion, because it represents gross rather than net return for the 
use of money. On the other hand, it must be remembered that in a 
mining camp a prudent loan is much less hazardous than an invest- 



084 23G FEDERAL REPORTER 

ment in fixed property, or property which cannot be moved except at 
a cost which consumes its value. 

For several reasons the rate demanded for dépréciation seems to 
me to be too high. 

First, complainant has a plant which, according to the bill, is capa- 
ble of supplying 13,000,000 gallons of water per month to the peo- 
ple of Goldfield. The expense of delivery, including taxes, in June, 
1915, was 62 cents per thousand gallons. At the présent time the 
Company is selling no more than 5,000,000 gallons of water per month, 
of which about 4,500,000 gallons are delivered to some nine large con- 
cerns for an average price of about 59 cents per thousand gallons, 
while about 500,000 gallons are furnished to some 500 domestic cus- 
tomers, hôtels, and saloons at an. average price of more tnan $5 per 
thousand gallons. Thus it appears that the company's profit, as well 
as the allowance for dépréciation, will be drawn, if présent rates con- 
tinue, from patrons who are using no more than 4 per cent, of the 
water which complainant is able to supply. 

[4] Second. For eight years, while its mines hâve been yielding 
$65,000,000, Goldfield has been wonderfully prospérons. During that 
time the company apparently has had a free hand in the matter of 
fixing rates, but it has collected nothing for dépréciation. The com- 
mercial value of its property has diminished more than 50 per cent. 
It seems unfair that this burden of accrued dépréciation should be add- 
ed to current dépréciation and cast upon the présent retail consumers 
of the company. Save in exceptional cases — and this is not an ex- 
ceptional case — dépréciation properly chargeable to one period should 
not be collected from the customers of another period. Puget Sound 
Electric Ry. v. Railroad Corn., 65 Wash. 75, 117 Pac. 739, 748, Ann. 
Cas. 1913B, 763 ; Harris v. South Side Cas & Electric Co., P. U. R. 
1915F, 747, 759; Whitten on Valuation of Pub. Service Corp. § 483 
et seq. 

Third. The claim is made that complainant's plant at the expiration 
of the next eight years will hâve become valueless, for, in conséquence 
of the exhaustion of the mines at that time, there will be no market for 
water. For ail that appears in the bill or in évidence, the plant may 
be as efficient then as now, and its water supply may be needed for 
other purposes. Furthermore, the total dépréciation cannot exceed 
the différence between the présent value of the plant and its salvage 
value at the expiration of eight years. 

Fourth. Spéculation as to the probable life of Goldfield will not lead 
to any conclusion substantial enough tO' be controUing. Unquestion- 
ably the présent life of the mines is uncertain. This is a hazard which 
every investor, not only in Goldfield but in any other mining camp, 
knows and appréciâtes. This risk is reflected in rates of interest, and 
in priées generally. In my judgment, it should be taken care of in the 
rates; but it is impossible by judicial decree to fix the date when the 
productive hfe of any group of mines will corne to an end. 

While the company is entitled to a fair return on the reasonable 
value of its property, the public has a right to demand that no more. 
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shall be exacted than the services are reasonably worth under the 
circumstances. 

"The public cannot properly be subjected to unreasonable rates in 
order simply that stockholders may earn dividends." Compensation 
for the services of a public utility "must be just to the public, and 
shotild be just to the company; but, if it cannot be just to both, it 
must in any event be just to the public." This is clear, because one 
who has voluntarily devoted his property to the service of the pub- 
lic cannot complain that he is the victim of confiscation if he receives 
ail that the service is v^forth. Covington & L. T. R. Co. v. Sandford, 
164 U. S. 578, 597, 598, 17 Sup. Ct. 198, 41 L. Ed. 560; Water Dist. 
V. Water Co., 99 Me. 371, 59 Atl. 537; Southern Pac. Co. v. Bartine 
(C. C.) 170 Fed. 725, 767; Puget Sound Electric Ry. v. Railroad Com., 
65 Wash. 75, 117 Pac. 739, 744; Whitten on Valuation of Pub. Serv- 
ice Corp. § 1012 ; Pond on Pub. Utilities, §§ 453, 454. 

[5] Does the évidence overcome the presumption that the rates 
fixed in the order of the commission constitute a reasonable return for 
the services of the company ? 

It must be borne in mind that the réduction complained of will 
affect only retail customers. This is very clearly shown by tables D 
and F set ont in Commissioner Shaiifhnessv's ooinion. From table D 
it appcars that in June, 1915, 4,533,852 gallons vrert sold to nine whole- 
sale customers lor à'è.b cents per tliousand gallons; l/2,ya4 gallons 
were delivered to 401 domestic users for $6.20 per thousand gallons; 
171,385 gallons were deHvered to 101 commercial patrons for $5.53 
per thousand gallons ; and 96,875 gallons were supplied for 85 lawns 
at a price of $2 per thousand gallons. Elsewhere in the record it is 
shown that the principal mining and milling company in the district 
and the Tonopah & Gokh'ield Railroad Company pay a net rate of 50 
cents per thousand gallons. The total receipts from sales of water 
were $4,869.27 for the nionth. During ihe same month, 137 users of 
the sewer paid an average montlily charge of $5.24, or a total of 
$717.85. 

The order complained of fixes the maximum ch.arge per thousand 
gallons for retail customers at $3, and for wholesale customers at $1 ; 
the charge for each sewer connection for résidences cannot exceed 
$2 per month, or for commercial service $5 per month. 

Mr. Freudenberger, in his affidavit, states that 620 consumers are 
buying water from wagons in Goldfield, for which they are paying from 
$3 to $7 per thousand gallons. The company's average operating ex- 
penses, including taxes, per thousand gallons, in 1915 were 62 cents. 
Thus the company was selling to at least two customers water at 12 
cents per thousand gallons less than cost. 

The f oUowing statement of fact taken from the opinion of the com- 
mission f airly illustrâtes prevailing conditions in Goldfield : 

"The record shows that a rooming and boarding house, whlch on the aver- 
age takës care of from 15 to 16 patrons, has a monthly water biU, at the 
présent tlme, of approxlmately $26; compared wlth whlch, it shows tha»- 
during 1906 a rooming and boarding bouse, with 65 to 80 patrons and 4 
employés, had secured water from water wagons at a monthly charge ranglng 
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between $24 and $26. Again, It was shown that a résidence consumer hav- 
ing one bath, toilet, wash bowl, and kitchen slnk, with flve in hls family, paid 
during a five-montii period, for an average ofi 3,000 gallons per month, an 
average charge of $14.70 peu month, and also a charge of $3.75 per month 
for sewer service, making the average monthly blU for water and sewer service 
$18.45 covering sald period. The consumptlon in thls case, considered in 
connection with the maintenance of a modem house or cottage and a family 
of flve members, appears to be reasonable and necessary from the standpoint 
of a reasonably adéquate supply for domestlc and sanitary purposes. 

"From the statement fumished for the month of June, 1915, we find that 
respondent's résidence consumers use an average of only 432 gallons of 
water at an average charge of $2.68 per month, vrithin which the consump- 
tlon ranges from approximately 150i gallons to 3,000 gallons of water, and 
the monthly charges from $1.60 to $15. Again, we flnd that the business or 
commercial consumptlon ranges from 500 gallons to 16,000 gallons, and the 
monthly charges from $3 to $65." 

The sewerage service appears to hâve been operated under similar 
conditions, and exhibits the same contrast between capacity and actual 
service. The monthly charges for domestic sewer service are from 
$2.25 to $3.75 for each connection per month, and for commercial serv- 
ice from $3 to $10. Of the company's 511 water consumers, only 137 
make any use of the sewer. 

In explanation of the low wholesale rate at which water is given to 
the mining and railroad companies, Mr. Patrick testifies that they are 
obliged to fix a low rate, otherwise the companies will supply their 
own water. 

If the mining company and the railroad company can produce their 
own water at a cost which precludes a charge against them of more 
than 50 cents per thousand gallons, if 620 of the 1,130 consumers in 
Goldfield are supplied from water carts at prices ranging from $3 to 
$7 per thousand gallons, and if in a town of 4,000 or 5,000 inhabitants 
there are but 137 sewer connections, the only reasonable inference is 
that the prevailing rates exceed the reasonable worth of the services 
rendered and unduly discourage consumption of water. Commissioner 
Shaughnessy intimâtes that the effect of the rates has been to restrict 
the use of water in Goldfield to an average of about two gallons per 
capita per day for domestic purposes, a quantity which in the judg- 
ment of those best informed in such matters is insufficient for proper 
sanitation. When this is considered in connection with the fact that 
the plant is capable of supplying more than twice as much water as the 
people of Goldfield are using, it is difficult to put aside the suggestion 
that lower rates should at least be fairly tested, and that a minimum 
charge should entitle the consumer to an amount of water which is 
reasonably sufficient for domestic and sanitary purposes. Thèse ob- 
servations will apply to the sewerage charges as well. 

I am of the opinion that the évidence is insufficient to overcome the 
presumption in favor of the reasonableness of the rates fixed in the 
order complained of . 

An injunction pendente lite will therefore be denied. 

Each party will hâve 20 days within which to take such steps as it 
may be advised. 
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In re LEE. 

(District Court, E. D. Michigan, S. D. Ootober 30, 1916.) 

1. Aliens ®=»e8 — Naturalization — ^Declaeatiok — ^Pétition — Timb — Stat- 
UTBS — Proviso. 

Under Act June 29, 1906, c. 3592, § 4, 34 Stat. 596 (Comp. St. 1913, § 
4352), provlding that an alien may be admitted to cltizenshlp only In the 
foUowlng manner: First, he sliall make a déclaration of Intention In a 
prescribed manner, provided, that no one who in conformity to the law 
In force at the date of his déclaration has declared his intention shall 
be requlred to renew his déclaration ; and, second, not less than two 
years nor more than seven years after he has made such déclaration he 
shall file a pétition in a prescribed form — though a déclaration flled be- 
fore has the same force and effieet as one filed after passage of and in 
conformity with the act, a pétition must be flled not more than seven 
years after the act takes effect ; the proviso relating only to the sufflclency 
■of the déclaration. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. §§ 138-145 ; Dec. Dig. 
<g=»68.] 

-2. Aliens <g=>68 — ^Natubalization — Statutbs — Rétroactive Efb^ct. 

Act June 29, 1906, c. 3592, § 4, In providlng that pétition shall be flled 
not more than seven years after the maUing of déclaration of intention to 
become a citizen, is not rétroactive In any proper sensé, as to one v?ho filed 
his déclaration before passage of the aet, as it will be construed to give 
hlm seven years after the act took effect. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. §§ 138-145; Dec. 
Dlg. <S=568.] 

Pétition of John Wortley Rastrick Lee to be admitted to citizenship. 
Denied, without. préjudice. 

TUTTLE, District Judge. The petitioner herein, an alien, made 
and filed his déclaration of intention to become a citizen of the United 
States before the enactment of the présent Naturalization Act, and 
in conformity with the law then in force. More than seven years after 
such act took effect said alien filed his pétition for citizenship, without 
having made any further déclaration of intention. 

[1] The sole question involved is whether an alien who, before the 
date of the taking effect of the présent Naturalization Act, duly de- 
clared his intention to become a citizen of the United States, and, 
without renewing such déclaration, filed his pétition for citizenship 
more than seven years after such act took effect, may now be admit- 
ted to citizenship. The answer to this question dépends upon the 
proper construction of said Naturalization Act. This is Act of June 
29, 1906, c. 3592 (34 Statutes at Large, pt. 1, p. 596). The provisions 
thereof material hère are the foUowing portions of section 4: 

"Section 4. That an alien may be admitted to become a citizen of the 
United States In the foUowing manner and not otherwlse: 

"First. He shall déclare on oath before the clerk of any court authorlzed 
by this act to naturalize aliens, or his authorlzed deputy, in the district in 
whlch such alien résides, two years at least prior to his admission, and after 
he has reached the âge of elghteen years, that it is bona flde his intention to 

■^=sFoT other cases see sam« topic & KEY-NUMBER in ail Key~Numbered Dlgests & Indexes 
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become a citizen of tlie TJnlted States, and to renounce forever ail allegianre 
and fldelity to any foreign prince, potentate, state, or sovereignty, and par- 
ticularly, by name, to the prince, potentate, state, or sovereignty of which tbe 
alien may be at the time a citizen or subject. And such déclaration shall set 
fortli the name, âge, occupation, Personal description, place of birth, last 
foreign résidence and allegiance, the date of arrivai, the name of the vessel, if 
any, in which he came to the United States, and the présent place of résidence 
in the United States of sald allen : Provided, however, that no allen who, la 
conformity with the law in force at the date of his déclaration, has declared 
his intention to become a citizen of the United States shall be required to 
renew such déclaration. 

"Second. Not less than two years nor more than seven years after he has 
made such déclaration of intention he shall make and flle, in dupljcate, a 
pétition in wrlting, slgned by the applicant in his own handwritlng and duly 
verifled, in which pétition such applicant state his full name, his place of 
résidence (by street and number, if possible), his occupation, and, if possible, 
the date and place of his blrth ; the place f rom which he emigrated, and the 
date and place of his arrivai in the United States, and, if he entered through 
a port, the name of the vessel on which he arrived ; the time when and the 
place and name of the court where he declared his intention to become a 
citizen of the United States ; if he is married he shall state the name of his 
wife and, if possible, the country of her natlvity and her place of résidence 
at the time of flling his pétition ; and if he has chlldren, the name, date, and 
place of blrth and place of résidence of each chlld living at the time of the 
flling of his pétition: Provided, that if he has flled his déclaration before the 
passage of this act he shall not be required to sign the pétition In his own 
handwriting." 

It will be noted that under the express provisions of this section 
and by two différent paragraphs thereof, two separate and distinct 
acts on the part of the aHen are required before he may be admitted 
to citizenship : First, he must déclare his intention to become a citi- 
zen ; second, he must make and file his pétition for citizenship. Each 
of thèse steps must be taken by every alien who desires to become 
an American citizen. The section first provides that such alien "shall 
déclare on oath," in a manner specifically prescribed, his intention 
aforesaid. It is clear, in view of the explicit provision that "an alien 
may be admitted to become a citizen of the United States in the fol- 
lowing manner and not otherwise," that if there were no proviso to 
such first paragraph the déclaration of intention filed by the petitioner 
herein would be insufficient, as it is not made and filed in accordance 
with the requirements of this act, and it would be necessary for peti- 
tioner to renew such déclaration, although it was made and filed in 
conformity with the law in force at the date of its filing. To avoid 
such a resuit, however, Congress limited the application of this para- 
graph by adding thereto the proviso already quoted, as f oUows : 

"Provided, however, that no allen who, in conformity with the law in force 
at the date of his déclaration, has declared his intention to become a citizen of 
the United States shall be required to renew such déclaration." 

The effect, and, in my opinion, the only purpose, of this proviso is 
to give to a déclaration filed before such act became a law, and in 
conformity with the law in force at the date of such déclaration, the 
same force and effect as if it had been filed in conformity with, and 
therefoie subséquent to, the passage of such act. The alien seeking 
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citizenship was still required to file a déclaration of intention, but if 
such déclaration had already been filed in conformity with the former 
law, that déclaration would take the place, and be accepted in lieu, 
of the particular kind of a déclaration otherwise required, notwith- 
standing the fact that such aforesaid déclaration was a différent kind 
of déclaration than that described and prescribed in said act. This, in 
my opinion, is the meaning of such proviso. 

Having, however, thus provided for the making and filing of a déc- 
laration of intention in the manner and subject to the requirements 
mentioned, Congress, in the second paragraph of said section, pro- 
vided, as a further requirement, that: 

"Not less than two years nor more than seven years' after he bas made 
such declai'ation of intention he shall make and file, in dupllcate" 

— a pétition complying with certain formalities specifically prescribed. 
It seems to me that this language clearly évinces an intention to re- 
quire that this pétition shall be filed not more than seven years after 
the making of the déclaration provided for in the first paragraph al- 
ready referred to, whether such déclaration was made and filed in the 
manner prescribed by this act or was made and filed before such act 
took effect, but in conformity with the law in force at the day of 
its filing, and therefore accepted as sufficient under the statute, al- 
though not made in the manner provided. 

It is urged that the proviso quoted above exempts from the seven- 
year limitation déclarations filed before the statute took effect. I 
cannot agrée with this contention. I think that said proviso relates 
only to the sufficiency of the déclaration of intention, and that its sole 
purpose is to give to a déclaration filed before this statute became op- 
erative, if sufficient under the previous law, the same force and ef- 
fect as if it had been filed in accordance with the requirements of such 
statute. 

"It Is a rule that a proviso is strictly construed, and should be conflned to 
what précèdes it, unless it clearly appears to hâve been intended to apply to 
other matters also. Suth. St. Const. § 223; Potter, Dwar. St. 272; End. 
Interp. St. § 186; Wayman v. Southard, 10 Wheat. 30 [6 L. Ed. 2531 ; U. S. v. 
Dickson, 15 Pet. 141-145 [10 L. Ed. G89]." Boston Safe-Deposit & Trust Co. v. 
Hudson, 68 Fe<l. 758, 15 C. C. A. 651. 

"It is a familiar doctrine that a proviso is to be strictly construed, and 
that it should be conflned to what précèdes it, unless it clearly appears to 
hâve been intended to apply to other matters also." Carter, Webster & Co. v. 
United States, 143 Fed. 256, 74 C. C. A. 394. 

"This conclusion is in harmony with the gênerai rule that a proviso shovild 
be construed with référence to the subject-matter of the sentence of whlcli 
it forms a part, unless it clearly appears to be designed by the Lescislature foi- 
a broader or more Independent opération. Suth. Stat. Constr. § 223; Savinss 
Bank v. United States, 19 Wall. 227, 236, 22 L. Ed. 80; Boston Safe Deposit 
& Trust Co. V. Hudson, 68 Fed. 758, 15 C. C. A. 651." United States v. 
Bernays, 158 Fed. 792, 86 C. O. A. 52. 

"An exception or proviso in a statute afCects and relates to the paragraph or 
clause in which it is found, or to which it is annexed, only, and not to the 
entire statute, or to other sections, paragraphs, or clauses in it, unless a 
différent intention or purpose on the part of the T^eglslative body is clearly 
disclosed by the enactment." Aaron y. United States, 204 Fed. 943, 123 C 
C. A. 265. 
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If this proviso had foUowed, not preceded, the provision prescrib- 
ing the seven-year period of limitation, there would be much force in 
the contention made. Such provision, however, followrs said proviso, 
and, admitting that it is inconsistent therewith, must control. In re 
Richards (D. C.) 96 Fed. 935. As was pointed out in the case of 
United States v. Jackson, 143 Fed. 783, 75 C. C. A. 41 : 

"Anotlier well-settled rule of construction applicable to thèse cases is that, 
where there is an irreeoncllable conflict between différent parts of the same 
act, the last In the order of arrangement wlU control." 

The words "such déclaration of intention" used in the last-men- 
/ioned paragraph obviously refer to the déclaration required by the 
first paragraph. What déclaration is required by such paragraph? 
Clearly, either a déclaration made and filed under the terms of this 
act, or, in lieu thereof, a déclaration made in conformity with the 
\aw in force at the date of such déclaration. But, a déclaration, of 
one kind or the other, having been filed, the provision is mandatory 
that "Not less than two years nor more than seven years after he 
has made such déclaration of intention he shall make and file, in 
duplicate" the pétition therein mentioned. In the words of the Cir- 
cuit Court of Appeals of the Second Circuit, in the case of Yunghauss 
v. United States, 218 Fed. 168, 134 C. C. A. 67: 

"A déclaration made prior to the act of 1906 is valid, no matter how long 
prior thereto it may hâve been made, but after the date of the passage of 
that act the person who made the déclaration has no superior rlghts to one 
who déclares thereafter. In both cases action must be taken withln seven 
years. It seems to us that this Is what Congress intended. In effect the act 
says to the allen who has made hls déclaration prior to 1906: 'Your déclara- 
tion is In ail respects valld, but if you wish to become a citizen you cannot 
delay your application lor a penod of over seven years from the passage of 
the act' " 

As viras said in the case of In re Goldstein (D. C.) 211 Fed. 163: 

"It Is évident that no pétition for final hearlng can be made except under 
the provisions of the présent law. An applicant who had flled one of the old 
déclarations eould use that at once, and hence could avoid waltlng two years 
after flllng a new déclaration, but must stlU use the old form of déclaration 
as a basis for hls compUance wlth the présent law in other respects. This 
satlsfies the requirement that no new déclaration will be needed in addition 
to the old one, but does not mean that the old paper is of any greater effect, 
or has any wlder use, than the new one. The provision that no new déclara- 
tion Is needed, and that the old déclaration may be used, Is followed by the 
provision that 'such déclaration' must be used wlthin seven years. Thèse 
words 'such déclaration' expressly Include the déclarations of that class of 
applicants who need not sign their name because they hâve déclarations ma,de 
before the passage of this act. The beglnnlng of the period of seven years 
in such cases cannot be postponed beyond the date when the law made ail old 
déclarations in efCect as if taken out on or dated from the day when the new 
law went in force. From that date ail déclarations capable of use under the 
new law are covered by a seven-year statute of limitations. The Congress 
might hâve provlded that a new déclaration be taUen out by ail applicants, or 
the law mlght hâve been made to read that no naturaUzatlon at ail should 
be possible, and thus repeal the previous statute in toto. This was evldently 
felt to be undesirable, and the présent act was deslgned to provide for and 
protect those who already had flrst papers. But no intention on the part of 
Congress is Indicated to vary the limitation of tlme after whlch a new state- 



IN RE LEE 991 

ment of intention vvlU be required as a prérequlsite from any applicant for 
final papers." 

To the same effect are Harmon v. United States, 223 Fed. 425, 139 
C. C. A. 19 (C. C. A. First Circuit), and In re Wehrli (D. C.) 157 Fed. 
938. 

[2] It is urged that the effect of such a construction is to make the 
statute rétroactive, and that, therefore, such construction should not be 
adopted unless clearly necessary to carry out the intention of Con- 
gress. If such contention were, in my judgment, sound, I should still 
be of the opinion that the construction indicated was the proper one. 
I do not, however, agrée with the contention that such construction 
renders the statute rétroactive, in the proper sensé of the word, or that 
it unjustly deprives any person of rights existing when such statute 
was enacted. Under well-settled rules of statutory construction it 
will be presumed, in the absence of a clearly expressed contrary in- 
tention, that the opération of such a statute was not intended to com- 
mence, as against rights accruing before its passage, until the date of 
such passage. The rule and the reasons therefore are so well stated 
in the opinion of Mr. Justice Bradley, speaking for the United States 
Suprême Court in Sohn v. Waterson, 17 Wall. 596, 21 L. Ed. 737, that 
I quote theref rom somewhat at length, as f ollows : 

" 'Words in a statute,' says Justice Paterson, 'ought not to hâve a rétro- 
spective opération, unless they are so clear, strong, and imperatlve that no 
other meanlng can be annexed to them, or unless the intention of the Législa- 
ture cannot be otherwlse satisfled. United States v. Heth, 3 Cranch, 413 [2 
L. Ed. 479].' And this rule is repeated by this court in Harvey v. Tyler, 2 
Wall. 347 [17 L. Ed. 871], where it is said : 'It is a rule of construction that 
ail statutes are to be considered prospective, unless the language is express to 
the contrary, or there is a necessary implication to that effect' The plain- 
tif? contends that the application of this rule to the statute in question v^ould 
hâve the effect of restricting Its application to actions accruing after the pas- 
sage of the act. But this is not a necessary conclusion. A statute of limita- 
tions may undoubtedly hâve effect upon actions which bave already accrued, 
as well as upon actions which accrue after its passage. Whether it does 
so or not will dépend upon the language of the act, and the apparent Intent 
of the Législature to be gathered therefrom. When a statute déclares gen- 
erally that no action, or no action of a certain class, shall be brought, except 
withln a certain limited time after it shall bave accrued, the language of the 
statute would make it apply to past actions as well as to those arlslng In the 
future. But If an action accrued more than the limited time before the 
statute was passed a literal interprétation of the statute would hâve the effect 
of absolutely barrlng such action at once. It will be presumed that such was 
not the Intent of the Législature. Such an intent would be unconstitutional. 
To avold such a resuit, and to glve the statute a construction that will enable 
It to stand, courts bave glven It a prospective opération. In doing this, three 
différent modes hâve been adopted by différent courts. One Is to make the 
statute apply only to causes of action arlsing after its passage. But as this 
construction leaves ail actions existing at the passage of the act, without any 
limitation at ail (which, it is presumed, could not bave been intended), another 
rule adopted is to construe the statute as applylng to such existing actions 
only as bave already run out a portion of the statutory time, but which stlU 
hâve a reasonable time left for prosecutlon before the statutory time expire» 
— which reasonable time is to be estimated by the court — leaving ail other ac- 
tions accruing prlor to the statute unaffected by it. The latter rule does not 
seem to be founded on any better prlnclple than the former. It still leaves 
a large class of actions entirely unprovided wlth any limitation whatever, or. 
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as to them, Is unconstltutlonal, and is a more arbitrary rule than the flrst. 
A thlrd construction is that wlilcti was adopted by ttie court below in this 
case, and wliich we regard as much more sound than either of the others. It 
was substantially adopted by this court in the cases of îîoss v. Duval, 13 Pet. 
62 [10 L. Ed. 51], and Lewis v. Lewis, 7 How. 778 [12 L. Ed. 909]. In those 
cases certain statutes of limitation — one in Virginia and the other in Illinois — 
had originally excepted from their opération nonresidents of the state, but 
this exception had been afterwards repealed ; and this court held that the non- 
resldent parties had the full statutory tlme to bring their actions after the 
repeallng acts were passed, although such actions may hâve accrued at an 
earlier period. 'The question is,' says C. J. Taney (speaking in the latter of 
the cases just cited), 'from what time is this limitation to be ealculated? Upon 
principle, It would seem to be clear that It must commence when the cause of 
action is flrst subjected to the opération of the statute, unless the Législature 
has otherwise provided.' It is true, that in the subséquent case of Murray v. 
Gibson, 15 How. 421 [14 L. Ed. 755], this court foUowed the décisions of the 
Suprême Court of Mississippi in Its construction of a statute of that state, and 
held that It applied only to actions accruing after the statute was passed. 
But that décision was made in express déférence to those of the state court, 
which were regarded as authoritatlve. In the présent case we are not bound 
by any décisive construction of the state court on this point." 

Assuming, therefore, that the privilège of applying for citizenship 
is a right or cause of action within the protection of the Constitution, 
which is, in my opinion, exceedingly doubtful, the présent statute 
should be construed as beginning to operate upon such rights only at 
the date of its talîing effect, so that any alien who had duly declared 
his intention under the former law and prior to the last-mentioned date 
was allowed seven years after such date within which to file his péti- 
tion for citizenship. I agrée with and adopt, in this connection, the 
foUowing language of the opinion in the case of In re Wehrli, su- 
pra: 

"It Is true, the right of an alien to become naturallzed is a mère privilège 
which Congress can grant upon such ternis as it deems proper, or withhold en- 
tirely, but no act of Congress should be so construed as to deprive an alien 
of that privilège unless the language Is so clear and unambiguous that there 
can be no doubt of Its Intent. In my opinion, the language of the statute 
dœs not justify such a construction, and the true intent of Congress was that 
aliens declaring their intention to become naturalized after the passage of the 
act must flle their final application within seven years after * * * the 
déclaration of intention, and as to tliose who flled the déclaration of intention 
before the enactment of the statute they must malie their final application 
within seven years from the enactment of the act." 

It results from the views herein expressed that the pétition must 
be, and it hereby is, denied, without préjudice to the right of the 
petitioner to make and file a new déclaration of intention in accordance 
with and subject to the requirements of said statute. 
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tJNITBD STATES v. O'TOOLB et aL 
(District Court, S. D. West Virginia, at Huntlngton. September 21, 1918.) 

L CoNSPiRAcr iS=»28 — Right to Vote— Fbdebal, Laws— Pbotectiow. 

The rlght of an elector havlng the requlslte qualifications to vote for 
a member of the House ot Eepresentatlves, or for United States senator, 
belng derived from the Constitution and laws of the United States, Is 
protected by Crimlnal Code (Act March 4, 1909, c. 321) § 19, 35 Stat 1092 
(Comp. St. 1913, ! 10183), declarlng that. If two or more persons conspire 
to Injure, oppress, threaten, or Intimldate any citizen In the free exercise 
or enjoyment of any rlght or privilège secured to hlm by the Constitution 
or laws of the United States, they shall be fined, etc. 

[Ed. Note. — For other cases, see Consplracy, Cent Dlg. S| 40, 41 ; Dec. 
Dig. ®=»28.] 

2. Elections <@=:»126(1) — Nominations — Fédéral Rights. 

Whlle Congress may prorlde raies regulatlng the prlmarles for United 
States senators and members of the House of Représentatives, yet unless 
it has provlded such rules dlrectly or by necessary implication, a candi- 
date can hâve no fédéral rlght in the Indorsement whlch any politlcal 
party may undertake to glve under the state laws. 
[Ed. Note. — For other cases, see Elections, Dec. Dig. «=»126(1).] 

8. Elections <Ê=>120 — Phimabies— Fedebal Laws. 

That Congress has provlded for expenses to be incurred in prlmary élec- 
tions by candidates for the House of Représentatives and the Senate, is 
no adoption as fédéral législation of state laws on the subject. 
[Ed. Note. — For other cases, see Elections, Dec. Dig. ®=»120.) 

4. Statutb» ®=»1 — Adoption— Effect. 

Congress may adopt state législation and thus glve It the sanction of 
fédéral législation. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. f 1 ; Dec. Dlg. <g=»l.) 

6. CoNSPiBACT ®=>28 — Peimabt Elections— Offices— Riohts Pbotected— 
"Elections." 

Act June 4, 1914, c. 103, 38 Stat 384, provldlng a temporary method 
for conducting the nomination and élection of United States senators, dé- 
clares that at the next regular élection In any state next precedlng the 
expiration of the term for whlch any senator was elected, at whlch 
élection a représentative to Congress is regularly by law to be chosen, a 
senator shall be elected by the people, and that in any state whereln a 
senator Is to be elected, the nomination of candidates for such an office 
shall be made and the élection held as near as may be in accordance wlth 
the laws of such state regulatlng the nomination of candidates for rep- 
résentatives at large, but If no such provision be made, the procédure 
«hall follow the laws respectlng the élection of ordinary executive of- 
ficers and that candidate recelvlng the blghest number of votes shall be 
deemed elected. The act provlded that it should expire three years from 
Its approval. At the time of Its adoption the state of West Vir^nia had 
no act upon the subject. Défendants were charged wlth consplracy In 
procuring unquallfied persons to vote In an élection for the nomination of 
a senator from West Virginia and of casting illégal votes, the Indlctments 
belng under Crimlnal Code (Act March 4, 1909, c. 321) §§ 1», 37, 35 Stat 
1092, 1096 (Comp. St 1913, H 10183, 10201), respecUvely, declarlng that 
where persons conspire to injure any citizen In the free exercise of any 
right secured by the fédéral Constitution or laws, such persons shall be 
punished, and that If persons conspire to commit any offense against the 
United States or to defraud the United States they shall be punished. 
Beld that, as there was no act regulatlng the nomination of senators, and 

«ssFor ettaar cuak «m um* tapie * KET-NUICBER In ail K«7-Numb«r*d Digesta * IndexM 
236 F.— 63 
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as the Word "élection," as used In the act, must be deemed to mean a 
gênerai, instead of a prlmary, élection, the fédéral laws did not protect 
the rlghts of candidates for senators at primary élections, and hence the 
conspiracy dld not fall within either section. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dlg. §§ 40, 41 ; Dec. 
Dig. (Sx=»28. 

For other définitions, see Words and Phrases, First and Second Séries, 
Election.] 

Edward O'Toole and others were indicted for violating Criminal 
Code, §§ 19, 37, and they demurred. Demurrer sustained. 

D. E. French, Sp. Asst. U. S. Atty. Gen., and W. G. Barnhart, U. 
S. Dist. Atty., of Charleston, W. Va. 

Holt, Duncan & Holt and John H. Holt, ail of Huntington, W. Va., 
and McClintic, Mathews & Campbell, W. G. Mathews, Brown, Jack- 
son '& Knight, and Malcokn Jackson, ail of Charleston, W, Va., for 
défendants. 

WOODS, Circuit Judge. The défendants hâve demurred to two in- 
dictments found against them. The first charges that in a primary 
élection held throughout the state of West Virginia on June 6, 1916, 
for the nomination of United States senator and certain other officers 
of the United States, the défendants, Edward O'Toole, Guy C. Mace, 
John M. Tully, Abner N. Harris, William P. Kearns, Neil Friel, Willis 
W. Harding, Jesse H. Petty, Everett Woodson, Andrew T. Robertson, 
Roy E. Lee, John Young, John M. Davidson, Earl D. Strohecker, and 
Emmett Conner, and I. H. Dunn, E. V. Albert, J. D. Jennîngs, A. E. 
Riley, and W. G. Martin, by procuring about one thousand unqualified 
voters to vote in said élection, and by repeating 400 of their votes, con- 
spired to injure and defraud Albert B. White, Howard Sutherland, and 
Ben L. Rosenbloom, candidates for such offices, in the free exercise 
and enjoyment of certain rights and privilèges secured to them by the 
Constitution and laws of the United States, namely, the right to hâve 
only thè duly qualified Republican voters of West Virginia to vote for 
the nominees, and for them to vote only once. This indictment is 
brought under section 19 of the Criminal Code of the United States 
(Act March 4, 1909, c. 321, 35 Stat. 1092 [Corap. St. 1913, § 10183]), 
which provides : 

'fil two or more persons conspire to Injure, oppress, threaten, or Intlmidate 
any dtlKen In the free exercise or enjoyment of any rlght or privilège secured 
to Mm by the Constitution or laws of the United States, or becauSe of his hav- 
Ing Bo exercised the same, • • * they shall be fined," etc. 

The second indictment charges that in a primary élection held 
throughout the state of West Virginia on June 6, 1916, for tlie nomina- 
tion of United States senator and certain other officers of the United 
States, the défendants named in the above indictmenti by procuring 
about 1,000 unqualified voters to vote in said élection, , and by répeàting 
400^ of their vdtes, éonàpired to defraud the United State:s in the mat- 
ter ôf its governmental right to haye the candidates of tlie true choice 
and préférence of the Republican a^id Démocratie parties hominated 
for the office of senator, and one of them eleçted and returned to the 
Sènate ànd given the salary lawfully attaching to the offic* to. the exclu- 
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sion of ail other persons. This indictment is brought under section 37 
of the Criminal Code of the United States, which provides : 

"If two or more persons conspire elther to commit any offence against the 
United States, or to defraud the United States in any nianner or for any 
purpose, and one or more of such parties do any act to effect the object of 
the conspiracy, each of the parties to such conspiracy shall be flned," etc. 

[1-5] The first and comprehensive question raised by the demurrer 
is whether the citizens of the United States are protected by the Con- 
stitution and laws of the United States in the électoral rights conferred 
by the laws of the state of West Virginia providing for the sélec- 
tion of candidates of political parties for the office of United States 
senator to be voted for at the gênerai élection. The right of an 
elector having the requisite qualifications to' vote for a member 
of the House of Représentatives or for United States senator, and 
to hâve his vote counted, is derived from the Constitution and laws of 
the United States and is protected by section 19 of the Criminal Code 
above quoted. Wiley v. Sinkler, 179 U. S. 58, 21 Sup. Ct. 17, 45 L. 
Ed. 84; Ex parte Yarbrough, 110 U. S. 651, 4 Sup. Ct. 152, 28 L. Ed. 
274; Swaflford v. Templeton, 185 U. S. 487, 22 Sup. Ct. 783, 46 L. 
Ed. 1005 ; United States v. Mosley, 238 U. S. 383, 35 Sup. Ct. 904, 59 
L. Ed. 1355. 

Up to a récent date there were no state laws regulating the methods 
of nomination of political parties. Thèse parties were founded on vol- 
untary association of citizens, and they made their nominations and 
conducted their afïairs without législative sanction. The candidates 
were named by caucuses, conventions, or primary élections as the sev- 
eral parties determined. The nomination by a political party, whether 
by caucus, convention, or primary, is nothing more than an indorsement 
and recommendation of the nominee to the suffrage of the electors at 
large. In passing statutes regulating primary élections, a state recog- 
nizes the important fact that candidates go into the gênerai élections 
with indorsements of political parties, and it merely provides the con- 
ditions upon which that indorsement is to be received. The indorse- 
ment of the primary contributes nothing to the légal eligibility of a 
candidate at the gênerai élection. It may be that every citizen eligible 
under the Constitution of the United States bas a political right to be a 
candidate for United States senator, but he bas no political right de- 
rived under the Constitution or statutes of the United States to pré- 
sent himself to the electorate with the advantage of indorsement of any 
political party, nor has he any right to question the method by which 
any other person may obtain such an indorsement. It may be true, 
also, that the Congress of the United States has the législative power to 
provide rules regulating the primaries for United States senators and 
members of the House of Représentatives, but unless it has provided 
such rules, either directly or by necessary implication, a candidate can 
hâve no fédéral right in the indorsement which any political party may 
undertake to give under the laws of a state. 

It certainly cannot be successfully contended that the incidental réc- 
ognition of the existence of primaries by providing for the expenses to 
be incurred therein by candidates for the House of Représentatives 
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and the Senate is an adoption as fédéral législation of state statutes on 
the subject. The Congress may adopt state législation, and thus give 
it the sanction of its own législative power (In re Coy, 127 U. S. 731, 8 
Sup. Ct. 1263, 32 L. Ed. 274; Ex parte Siebold, 101 U. S. 371, 25 L. 
Ed. 717; Ex parte Yarbrough, 110 U. S. 651, 4 Sup. Ct. 152, 28 L. Ed. 
274) ; and it is insisted by the prosecution that Congress has acted and 
adopted the state statutes by the foUowing enactment of June 4, 1914: 

"Chap. 103. — An act providlng a teinporary method of conducting the nomina- 
tion and élection of IJnlted States senators. 

"Be it enacted by the Senate and House of Hepresentatives of the United 
States of America In Congress assembled, that at the regular élection held 
in any state next precedlng the expiration of the term for whlch any senator 
was elected to represent sueh state in Congress, at which élection a représen- 
tative to Congress is regularly by law to be chosen, a TJnlted States senator 
from sald state shall be elected by the people thereof for the term commendng 
on the fourth day of March next thereafter. 

"Sec. 2. That in any state wherein a United States senator Is hereafter 
to be elected either at a gênerai élection or at any spécial élection called by 
the executive authority thereof to fill a vacancy, until or unless otherwise 
si)eclally provided by the Législature thereof, the nomination of candidates 
for such office not heretofore made shall be made, the élection to flU the same 
conducted, and the resuit thereof determlned, as near as may be in accordance 
with the iaws of such state regulating the nomination of candidates for an 
élection of members at large of the national House of Représentatives : Pro- 
vided, that In case no provision Is made in any state for the nomination or 
élection of représentatives at large the procédure shall be In accordance with 
the Iaws of such state respecting the ordinary executive and administrative 
offlcers thereof who are elected by the vote of the people of the entlre state: 
and provided further, that in any case the candidate for senator recelving 
the hlghest number of votes shall be deemed elected. 

"Sec. 3. That section two of this act shall expire by limitation at the end 
of three years from the date of Its approval. Approved June 4, 1914." 

Act June 4, 1914, c. 103, 38 Stat. 384. 

At the time this statute was passed the state of West Virginia had 
no act upon the subject. If it applied to West Virginia at ail, it ap- 
plied by its terms only until the state of West Virginia passed an act 
providing a primary élection for the sélection by the several political 
parties of the candidates to be presented by them for the suffrage of 
the people at the gênerai élection. After the state Législature acted, the 
fédéral statute by its terms could hâve no application to that state. 
The provision that the fédéral statute should cease to be operative as 
soon as state législation on the subject was enacted, the provision that 
the act should expire by its own limitation at the end of three years 
from the date of its approval, together with the title of the act, show 
plainly that it was intended to meet a temporary exigency ; also thèse 
provisions show a distinct purpose by Congress to relinquish ail con- 
trol and leave to the states absolute authority over the sélection of par- 
ty candidates for the United States Senate as soon as they had actually 
passed Iaws on the subject. There is no other constitutional provision 
or fédéral statute relating to fédéral control over primary élections. 

We think it may be said both on reason and authority that, where 
the word "élection" is used without qualification, the référence is to a 
gênerai élection, as distinguished from a primary élection. State v. 
Johnson, 87 Minn. 221. 91 N. W. 604, 840; Montgomery v. Chelf, 118 
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Ky. 766, 82 S. W. 388; Gray v. Seitz, 162 Ind. 1, 69 N. E. 456. Cer- 
tainly it cannot be contended that the choosing or élection by the 
qualified electors provided for by section 2 of article 1 of the Con- 
stitution of the United States includes the sélection of party candi- 
dates by primary élection, for at that time such élections were un- 
known. We can find no provision of the Constitution of the United 
States or of an act of Congress which either directly or by impli- 
cation warrants the court in holding that the protection of the fédéral 
government extends to the right of any citizen to participate in a 
party indorsement of a candidate through a primary élection or other- 
wise. The right is created by party ruies or state législation, and 
the remedy, if there be one, must be derived from the same source. 

We conclude that the indictments charge no conspiracy to injure, op- 
press, threaten, or intimidate a citizen in the free exercise and en- 
joyment of any right secured to him by the Constitution or statutes of 
the United States, or because of having exercised the same, or to com- 
mit any offense against the United States, or to defraud the United 
States in any manner or for any purpose. 

The demurrers are therefore sustained. 



LEWIS, ANDEKSON, FOARD & CO. v. KOTZEBUE TRADING & TRANS- 
PORTATION CO. (I/INPEBERG, Gamlshee). 

(District Court, W. D. Washington, N. D. September 8, 1916.) 

No. 2S9a 

L Shippino ^=5.3 — Cuarterer— Owner. 

Wliere, uniler tlie ternis of a charter party, the owner furnlshed the 
captain and ere\i' of a vessel, though the gênerai direction in which it 
should proceed was to be deterinined by the charterer, and the captaiTi 
and crew were to he pald by him, the owner retained control and naviga- 
tion of tfie vessel. nnd the charterer did not bccome the owner pro hac vice, 
80 as to becoDie liable for the négligence of the master and crew. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 214-218, 225; 
Dec. Dig. <S=53.] 

i. SnippiNG <@=3l24 — Losa or Cargo — Négligence. 

Though a vessel became stranded, nnd part of the cargo was Jettisoned 
by the iiiaster's orders, the niaster and crew cannot be found guilty of nég- 
ligence in navigating the vessel, where there was no testlmony showing 
want of skiil or négligence. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 458, 466; Dec. 
Dig. <g=5l24.] 

I. Shipping <g=138 — Charterkb — Marine Risk. 

Under Harter Act, Feb. 13, 1893, c. 105, § 3, 27 Stat. 445 (Comp. St. 1913, 
I 8031), declaring that, if the owner of any vessel transportlng mercbandlse 
or property shall use due diligence to make the vessel in ail respects sea- 
worthy and properly equip the same, nelther the vessel nor her owner 
shall be held for damage or loss resulting from faults or errors in naviga- 
tion, or in management of the vessel, or for losses arising from dangers 
of the sea, act of God, etc., a charterer of a vessel, though the owner re- 
tained control of navigation, assumed the marine risk on the cargo, and 

4tzsFor other cases see same topic & KEY-NUMBER in ail Key-Numbered DigaiU & Indexej 
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cannot, where the vessel was stranded and the cargo Jettisoned wlthout 
négligence of the master and erew, hold the owner iiable. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 492 ; Dec. Dlg. 
<Ê=>138.J 

In Admiralty. Libel by Lewis, Anderson, Foard & Co. against 
the steamship Corwin, which was claimed by the Kotzebue Trading 
& Transportation Company, and in which Jafet Lindeberg was sum- 
moned as gamishee. Decree for libelant, and for claimant over against 
garnishee. 

James Kiefer, of Seattle, Wash., for libelant. 
George D. Schofield and C. D. Murane, both of Seattle, Wash., for 
garnishee. 
Andrew J. BaUiet, of Seattle, Wash., for respondent. 

NETERER, District Judge. On September 4, 1914, the Kotzebue 
Transportation & Trading Company executed and delivered to Jafet 
Lindeberg a charter party for the steamship Corwin, as f oUows : 

"That the owner • * • agrées to let, and does let, said S. S. Corwin 
!■ * * to the charterer for the term of thirty (80) days from, and Includlng 
the 4th day of September, 1914, for a voyage from the port of Nome to 
Wrangle or Harold Islands In the Arctlc Océan. • * * " 

"ïhe charterer shall pay for the use and hlre of sald vessel, the sum of 
one hundred dollars ($100.00) per day from and includlng the said 4th day of 
September, 1914, untll said vessel is retumed to the port of Nome, and for a 
period not to exeeed thirty (30) days ; It belng distinctly understood that, if 
said vessel does not retum to sald port of Nome withln thirty days, that the 
charterer's llability for said hlre of said vessel shall cease and terminate 
after such period, 

"The charterer shall provision and supply said vessel for sald voyage, and 
shall pay the master and crew, the regular wages whtch they recelve on said 
vessel, for said voyage, and in the event of said vessel being caught in the 
ice, or for any reason being unable to return to the port of Nome during the 
présent open season of navigation, the charterer agrées to pay sald master and 
crew of said vessel their said wages until they are retumed to the port of 
Nome, and for a period not exceeding one (1) year. 

",The owner shall furnish said vessel wlth a master and fuU crew of com- 
pétent oflBcers and seamen to man and navlgate sald vessel on sald voy- 
age, the wages of such crew and master to be pald by the charterer as 
aforesaid. And the owner assumes ail llability for any injury or damage 
sustained by sald vessel on said voyage, or the crew of said vessel whlle on 
said voyage ; and the owner further assumes ail rlsks of the loss of sald 
vessel on said voyage." 

Upon the exécution and delivery of said agreement, Lindeberg de- 
livered to the captain of the steamship the foUowing instructions, in 
writing : 

"As charterer of your ship I hereby direct you to proceed wlth ail possible 
speed consistent wlth prudence to the rescue of the members of the Steffan- 
son Expédition now marooned on Wrangle and Harold Islands. You wlU 
render the United States revenue cutter Bear ail assistance possible, and 
keep said ship advlsed of your whereabouts and successes or failures. If 
deslred by Captain Cochran or Captain Bartlett, you wiU carry the latter or 
any other persons from the Bear that you may be able to. You are provlsloned 
and equipped for one year, such provisions and equlpment to be used by you 
as necessltles may arise, the balance, if any, to be retumed to me at Nome. 
Besides the crew of your ship, I am sending with you a dog driver, who wlU 
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hâve charge of the dog teams to be used uiider your direction. You will also 
carry two skln boats as part of your equiijment. In case you are unable to 
returu within chartered time, présent wages are to continue, not exceeding one 
yeai-, same to be paid to Corwin office in Nome and disbursed as dlrected by 
the persons entitled to such wages, and such direction sliould be left before 
departure." 

The libelant commenced an action to recover $1,320.88 for supplies 
furnished to the steamer prior to the date of the charter party, and 
had a writ of garnishment served upon Undeberg. Déniai of liability 
was made by Lindeberg, upon which issue was joined, and cross- 
libel was filed by the claimant against the garnishee to recover bal- 
ance due, to which issue is taken by Lindeberg, and the matters at 
issue were refen^ed to the commissioner to take testimony and report 
his findings. It is stipulated that there is due to the libelant the sum 
of $1,319.48, less $176.91, heretofore paid in the way of dividends. 

The commissioner found as a fact that at the time the charter party 
became operative the steamship had on board engine room stores, 
oils, etc., $307.55 in value; méats for use of crew, $339.08; that the 
garnishee, for the purposes of the expédition, placed on board the 
steamship merchandise, provisions, lumber, wireless outfit, etc., $7,500; 
oils, méats, etc., $2,768.78; that $50 of the $7,500 was expended for 
wireless outfit and $175 for a victrola, which two last articles were re- 
tained on board the steamship after the termination of the charter 
party; that it is contended by Lindeberg that goods to the value of 
$4,843.38 were lest or jettisoned during the stranding of the vessel 
en route ; that Lindeberg paid on account of the charter party $2,752.- 
10, and paid the further sum of $345 for use of the launch in lighter- 
ing cargo, and $60 to stevedores; also paid $505 to O. D. Cochran, 
attomey for the respondent, being a claim for attorney's fées, and 
had assigned to him such account; that $307.55 worth of oils and 
engine room stores and $339.08 worth of méat, the property of the 
respondent, were used during the opération of the vessel under the 
charter party, and that $97.25 was paid by the respondent for launch 
and lighterage services during the charter party; that Lindeberg had 
possession of the vessel for 25 days. 

The testimony shows that the respondent paid $1,741.80, less $23.25, 
being $1,718.55, to the master and the men for services rendered upon 
the vessel during the voyage in issue. 

Exceptions were filed by the several parties to some of the findings, 
and the matter is now before the court upon such exceptions, and the 
further détermination of the court as to the sum earned under the 
charter party and the liability of the respective parties for the indebted- 
ness set out. 

Lindeberg contends that the charter party was a mère contract of 
affreightment, and that the respondent agreed to furnish compétent 
officers and crew, and that it did not do so, and by reason of incom- 
petency the vessel became stranded, resulting in loss of stores placed 
upon the vessel, which were jettisoned by the master's orders, and 
that in any event the respondent is liable in gênerai average, and no 
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recovery can be had, as the value of the vessel would preclude recov- 
ery. 

Libelant and respondent contend that the charter party amounts to 
a démise of the vessel, and that i£ the crew was négligent, which is 
denied, that it was the charterer's négligence, and that there is a bal- 
ance due on account of the charter party and costs and expansés paid 
by the respondent chargeable to the charterer. 

[1] The manager of the respondent, and who executed the charter 
party agreement with Lindeberg, testified that the vessel was to be 
in the possession of the respondent and it was also to control its nav- 
igation ; that Captain Healy was acting on behalf of the owner of 
the vessel. I think it is plain that the control and navigation of the 
vessel remained with the owner, although the gênerai directions in 
which it should proceed were determined by the charterer. I think this 
case clearly falls within the décision of the Suprême Court in New 
Orleans-Belize Royal Mail & Central American Steamship Co., Ltd. 
V. U. S., 239 U. S. 202, 36 Sup. Ct. 76, 60 L. Ed. 227. The conten- 
tion of the libelant that the charterer became the owner pro hac vice 
can therefore not be sustained. 

[2,3] I think the contention of the charterer as to négligence of 
the seamen in navigating the vessel must fail. There is no testimony 
upon which to predicate any act of omission or commission showing 
want of skill or relation of conduct to show négligence. I also think 
that the charterer àssumed the marine risk on the cargo, and under 
section 3 of the Harter Act {^7 Stat. 445) no liability is disclosed in this 
case by the testimony under any circumstances. 

The testimony shows that there was due from Lindeberg, on ac- 
count of the charter party, $307.55, engine room stores, etc., and $339.- 
08, méats for crew, etc. ; $2,500 for the use of the vessel for 25 days ; 
$1,718.80 on account of the crew; total $4,865.43; that he paid on 
account $2,752.10, leaving a balance unpaid of $2,113.33. From this 
should be deducted the claim held by Lindeberg, purchased from 
Cochran, $505, and $225 for victrola and wireless apparatus retained 
on the vessel, leaving a net balance of $1,386.33. Judgment and de- 
cree should be awarded to libelant, and against respondent and Linde- 
berg as gamishee, for $1,142.57, and in favor of respondent, and 
against Lindeberg, for $243.76, the balance of the sum found due. 

A decree may accord ingly be presented. 
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UNITED STATP^S v. LOUISVILLE & JEFFERSONVILLE BRIDGE CO. 
(District Court, W. D. Kentucky. November 18, 1916.) 

1, Eailroads ®=»229 — Opération — Sai'ety Appliance Act — "Tbain." 

Safety Appliance Act March 2, 1893, c. 196, § 1, 27 Stat. 531 (Comp. 
St. 19i;{, i .StiUû), i)]-(iyi(lps that from and after the Ist day of January, 
1898, it sliall be imlawful for any railroad engaged in Interstate com- 
merce to use locomotives in Interstate traftic not equipped with a power 
driving wheel brake and appllanees for operatlng the train-brake System, 
so that the s))eed of the train can be controlled without use of the eom- 
mon haiid brake. Amendatory Act March 2, 1903, c. 976, § 1, 32 Stat. 
913 (Coni]). St. 1913, § 8613), déclares that the act shall be held to apply 
to ail trains used on any railroad engaged In Interstate commerce, and 
section 2 (Conij). St. 1913, § 8614) gives authority to the Interstate Com- 
merce Comniission to make rules for the safe-guarding of employés and 
])assengers. A rule of the Interstate Commerce Commission of June 6, 
1910, déclares that after September 1, 1910, not less than 85 per cent, of 
the cars of any train ojierated with power or train brakes shall hâve their 
brakes used and operated by the engineer, and ail power-braked cars 
shall hâve their brakes so used and ofierated. Held that, the act being 
for the prote<-tion of employés and passeugers, it does not apply to mère 
switching oi>erations, where cars as such are moved to and fro and the 
string of cars does not constitute a train. 

I Ed. Note. — For othor cases, see Railroads, Cent. Dig. § 743 ; Dec. 
Dig. <S=>229. 

For other définitions, sce Words and Phrases, First and Second Séries, 
Train.] 

2. Railkoads <@=3229 — Opeiiation — Svvitoiiing Opekations. 

Under such acts, the luovement of a, string of cars for some distance 
through the yards on tracks used by regular trains in Interstate com- 
merce, was not, the string being transterred from the yards of one 
Company to those of another, a niere switching opération, and the string 
of cars niust be considerod a train, so tliat tlie opération without Con- 
necting the power lii-akes on 85 per cent, of the cars with the engine, was 
in violation of the acts. 

[10(1. Note. — For other cases, see Railroads, Cent. Dig. § 743 ; Dec. 
Dig. <S=:j229.] 

At Law. Action by the United States against the Louisville & Jef- 
fersonville Bridge Company. Judgment for the United States for the 
full amount claimed. 

Perry B. Miller, U. S. Dist. Atty., of Uonisville, Ky., and Monroe C. 
List, Sp. Asst. U. S. Atty., of Washington, D. C. 

Humphrey, Middleton & Humphrey, of Louisville, Ky., for défend- 
ant. 

EVANS, District Judge. In this action the United States seeks, in 
12 separate paragraphs, to recover 12 separate sums, of $100 each, for 
12 separate violations of the Safety Appliance Act. The défendant 
has admitted its liability for 2 of the penalties claimed, namely, those 
set up in the eighth and eleventh paragraphs of the pétition, but con- 
tests its liability for the other 10. 

The parties, pursuant to the statute, bave, by a stipulation in writing, 
submitted the case to the judgment of the court without the inter- 

@:::7For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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vention of a jury. They hâve, also in writing, stipulated the facts 
iipon which the court is to détermine the right of the United States to 
recover; it being admitted that, if the plaintiff is entitled to recover 
upon 1 of the other 10 paragraphs, it is entitled to recover upon ail of 
them, the facts being the same. 

[1] The statute under which the liability of the défendant exists, if 
it exists at ail, is an act to promote the saf ety of employés and travelers 
upon railroads, etc., approved March 2, 1893 (27 Stat. 531), as it was 
amended by the act approved March 2, 1903 (32 Stat. 943). Section 1 
of the act first referred to provides : 

"That from and after the flrst day of January, elghteen hundred and nlnety- 
eight, It shall be unlawful for any comnion carrier engagea In Interstate com- 
merce by railroad to use on its Une any locomotive englne in moving Interstate 
trafflc not equlpped wlth a power drlvlng-wheel brake and appUances for oper- 
ating the traln-brake System, or to run any train in such trafflc after sald 
date that has not a sufflcient number of cars in it so equipped with power or 
train brakes that the englneer on the locomotive drawing such train can con- 
trol Its speed without requlring brakemen to use the eommon hand brake for 
that puriwse." 

Section 1 of the amendatory act approved March 2, 1903, provided 
that the original act "shall be held to apply to ail trains * * * 
used on any railroad engaged in interstate commerce," and section 2 
thereof gave authority to the Interstate Commerce Commission to 
make, and on June 6, 1910, it made, an order as follows: 

"It is ordered that on and after September 1, 1910, on ail railroads used in 
interstate commerce, whenever, as requlred by the Safety AppUance Act as 
amended March 2, 1903, any train is operated with power or train brakes, not 
less than 85 per cent, of the cars of such train shall hâve their brakes used 
and operated by the englneer of the locomotive drawing such train, and ail 
power-braked cars in every such train which are assoclated together with the 
85 per cent, shall hâve their brakes so used and operated." 

The plaintiiï in its pétition in substance allèges that the défendant, 
at ail the times when it was doing the things complained of, was a 
eommon carrier engaged in interstate commerce by railroad in the 
State of Kentucky, and that in violation of the statutes and order 
above set f orth, and at the varions times mentioned in the pétition, it 
operated in interstate commerce trains on its line of railroad, which 
trains were drawn by locomotive engines and operated with power or 
train brakes. It is f urther alleged that the défendant operated each of 
the trains referred to in the pétition over its line of railroad in and 
about Louisville, in Kentucky, and did so when none of the cars in the 
train had their brakes used and operated by the engineer of the locomo- 
tive drawing the train, and when less than 85 per cent, of the cars 
which composed the train had their brakes used and operated by the 
engineer of the engine drawing the train. 

The defendant's answer by proper déniais put in issue ail the plain- 
tifï's averments which charge any wrongful acts or acts violative of 
the statutes and order above set forth. 

At the trial ail of the testimony heard was embraced in a stipulation 
in writing and an accompanying map, and the portions of the testi- 
mony upon which we think the case must turn will be summarized f ur- 
ther along. 
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At the hearing the case for défendant was put upon the proposition 
that the movements of defendant's cars described in the testimony 
were, in fact, mère "switching opérations," and upon the theory of law 
that they did not, for that reason, corne within the reach of section 1 
of the Safety Appliance Act, as amended, requiring that its provisions 
shall be "held to apply to ail trains * * * on any railroad engaged 
in interstate commerce." The latter contention of the défendant was 
mainly based upon the soundness of the theory referred to, and, while 
plaintiff's argument did not, in terms, concède that the law of the case 
must turn on that issue, it did not appear to contest it. 

It is important, therefore, to ascertain whether that theory has been 
authoritatively established by décisions construing the statute, and, at 
the threshold of the inquiry, the case of United States v. Erie Railroad 
Co. takes the place of first importance. That was a suit brought by 
the United States in the United States District Court for the District 
of New Jersey for the recovery (among other things not necessary to 
mention) of penalties incurred by the Erie Railroad Company upon 
facts analogous to those set up in those parts of the pétition in this 
case which are now under considération. The District Court held that 
the railroad company was liable, and the jury returned a verdict ac- 
cordingly. Judgment having been rendered on the verdict, the case 
was carried to the Circuit Court of Appeals for the Third Circuit. 
That court, speaking through Judge Buffington (197 Fed. 287, 116 C. 
C. A. 649), reversed the District Court upon the ground that the act 
did not apply to the switching opérations of a railroad. The case was 
again tried, and the District Court, yielding, of course, to the require- 
ments of the ruling of the Circuit Court of Appeals, directed a verdict 
for the railroad company, and, judgment having been rendered accord- 
ingly, the case was again taken to the Circuit Court of Appeals, and 
was there affirmed. 212 Fed. 853, 129 C. C. A. 307. The case then 
went to the Suprême Court, and its opinion thereon is found in 237 U. 
S. 402, 35 Sup. Ct. 621, 59 L. Ed. 1019. The judgment of the Circuit 
Court of Appeals and of the District Court were reversed, and a new 
trial directed. 

The Circuit Court of Appeals, in an able opinion, had vindicated the 
construction of the statute upon which it had held that switching opér- 
ations by a railroad company were not within section 1 of the Safety 
Appliance Act, as amended, and the Suprême Court so far yielded to 
the gênerai proposition as to say, on pages 407, 408, of 237 U, S., on 
page 624 of 35 Sup. Ct., 59 L. Ed. 1019: 

"It wlU be percelved that the air-brake provision deals with running a train, 
whlle the other requireiiients relate to hauling or uslng a car. In one a train 
is the unit and In the other a car. As the context shows, a train In the sensé 
intended consists of an engine and cars which hâve been asseinbled and coupled 
together for a run or trip along the road. When a train is thus niade up and 
is proceeding on its journey it is within the opération of the air-brake provi- 
sion. But it is otherwlse with the various movements in railroad yards where- 
by cars are assembled and coupled Into outgoing trains, and whereby Incoming 
trains which bave completed their run are broken up. ïhese are not train 
movements, but mère switching opérations, and so are not within the air- 
brake provision. The other provisions oaUing for automatic couplers and 
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grabiroiis are of broader application, and embrace swltdiing opérations aa 
well as train movements, for both involve a haullng or iising of cars." 

The court, however, said that it was persuaded that the use of tlie 
transfer trains in that case were net iii fact switching opérations, but 
that the assemblages of cars there coupled and hauled were "trains" 
which came within the purview of the air-brake provisions of the stat- 
ute, and on page 408 of 237 U. S., on page 624 of 35 Sup. Ct., 59 L. 
Ed. 1019, said: 

"They were made up in yards like otlier trains, and theu proceeded to tlieir 
destinations over main Une tracks used by other freight trains, botli tbrougii 
and local. They were not ruoving cars about in a yard, or on tracks set apnrt 
for switching opérations, but were engaged In main line transportation, and 
this in circnmstances where they had to pass throiigh a dark tunnel, over 
switches deading to other tracks, and across passenger tracks whereon trains- 
were frequently nioving. Thns it is plaln tluit, in comnion with other ti'ains 
using the same main line tracks, they were exposed to hazards which made 
it essential that appliances be at hand for readily and qulckly checklng or 
controUing their movements. The original act prescribed that thèse appli- 
ances should consist of air brakes controlled by the engineer on the locomo- 
tive, and the act of 190;i! declared that this requlrement should 'be held to 
apply to ail trains.' We therefore conclude and hold that it embraced thèse 
transfer trains." 

' In United States v. C, B. & O. R. R. Co., 237 U. S. 410, 35 Sup. 
Ct. 634, 59 h- Ed. 1023, the question was whether the air-brake require- 
ments of the statute were applicable to the transfers described in the 
record in that case. The District Court's judgment that they were was 
reversed by the Circuit Court of Appeals for the Eighth Circuit, and 
the case was taken to the Suprême Court. In its opinion reversing the 
judgment of the Circuit Court of Appeals, and affirming that of the 
District Court, the Suprême Court (237 U. S. 412, 413, 35 Sup. Ct. 
634, 635, 59 L. Ed. 1023) said : 

"The three trains, the ninning of which is charged to hâve been violative 
of the statute, were transfer trains of the class just described. They were 
run from one yard to the other on August 9, 1910, and were composed, re- 
spectively, of 42, 36, and 39 cars, of which only 9 in one train and 10 in each 
of the others had their air brakes connected for use by the engineer. At 
that time air brakes VFere required to be used on 75 per cent, of the cars In a 
train. [In re Power of Train Brakes] 11 Interst. Com. Com'n K. 429, 437. 
Giving efCect to the views quite recently expressed in United States v. Erie 
Railroad Company, 237 U. S. p. 402 [35 Sup. Ct. 621, 59 L. Ed. 1019J, we think 
thèse trains came within the air-brake requlrement, which the amendatory 
act of 1903 déclares 'shall be held to apply to ail trains * * ♦ on any 
railroad engaged in Interstate commerce.' According to the fair acceptation 
of the term they were trains in the sensé of the statute. The work in which 
they were engaged was not shifting cars about In a yard or on isolated tracks 
devoted to switching opérations, but moving traffic over a considérable stretch 
of main Une track — one that was a busy thoroughfare for Interstate passengers 
and freight traffic. Every condition suggested by the letter and spirlt of the 
air-brake provision was présent. And not only were thèse trains exposed tô 
tUe hazards which that provision was Intended to avoid or minimize, but 
uuless their engineers wereable readily and qulckly to check or control their 
movements they were a serious menace to the safety of other trains which 
the statute was equaily designed to protect." 

Thus it would seem that the Suprême Court approved rather than 
otherwise the proposition announced by the Circuit Court of Appeals 
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in the Erie Railroad Case, 197 Fed. 287, 116 C. C. A. 649, to the effect 
that the Saf ety Appliance Act did not apply to the switching opérations 
of a railroad, and differed from the Circuit Court o£ Appeals only 
upon the question of fact as to whether what had been done in that 
case constituted switching opérations or was the use of "trains" in in- 
terstate commerce. The Suprême Court held it to be the latter and 
not the former. 

[2] Assuming, as we must, that while what are really switching 
opérations in the proper sensé do not come within the air-brake re- 
quirements of section 1 of the Safety Appliance Act, we are brought 
to the question whether the transfers in this case by the défendant were 
in fact "switching opérations," and therefore not within the act, or 
whether the "strings of cars" were "trains" and within its provisions. 
The tests by which we must be guided in reaching a conclusion are 
supplied in the cases we hâve cited. 

The facts in previous cases were, of course, différent in détail from 
those disclosed hère. The latter may be shortly stated as f ollows : 

After a so-called "drag or string," consisting of 26 or more cars, 
was assembled in the Hancock street yard, a locomotive engine 
was attached to carry it westwardly to Preston street, which it crossed 
at grade, and then moved northwestwardly to Floyd street, which it 
also crossed at grade. From Floyd street it was carried further west- 
wardly, for about the length of the drag or string, upon the track lead- 
ing up to and over a slight incline called the "hump" between Floyd 
and Brook streets. Then it was stopped, and, the switches in its rear 
being thrown, it was pulled or pushed back by the locomotive east- 
wardly until it repassed the switch near Floyd street, when it was 
again stopped, and, the switches being thrown so that it could be done, 
it was carried westwardly again into the Illinois Central yard between 
Floyd and Brook streets. The locomotive was then detached, and the 
transfer of the cars in the string, from the Hancock street yard to the 
Floyd street yard, was completed; the two yards being about threè 
city blocks apart. 

The stipulated facts are that this transfer from the Hancock street 
yard to the incline called the "hump" was over tracks used for the 
main line movements of the Big Four passenger trains in both direc- 
tions, and that the transfer from the incline to Floyd street and west 
thereof was over the tracks used by the Big Four and Chesapeake & 
Ohio for main line passenger trains in both directions and also for the 
movement of freight trains by the Illinois Central between its varions 
yards. Further stipulated facts are that, while ail of the cars were 
equipped with power or air brakes, yet that during their movements 
over the tracks none of them had such brakes used and operated by 
the engineer, the speed being controlled by the use of power brakes 
on the engine and tender, because of the fact that the air hose through 
which the air is applied for the opération of the power or train brakes 
was not coupled. It thus appears that the brakes on the cars were not 
used and operated by the engineer of the locomotive drawing the train, 
:ind that 85 per cent, of them could not bave been used and operated 
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by him as required by the order of the Interstate Commerce Commis- 
sion. 

The map shows many tracks through the région between Hancock 
and First streets (a distance of five city blocks), but those used for the 
movement of the drags or strings of cars are not isolated from the 
other tracks, nor are they specially set apart for the opération of the 
"drags," but are tracks devoted to the main line movement of pas- 
senger trains of the railroads mentioned, as well as to the movement 
of freight trains by the Illinois Central. The distance over which the 
transfers were made hère was not so great as those in the cases cited 
at the argument, but we think the length of the track used is not the 
material factor. Rather that factor is the character of the other uses 
to which the track is put. The other uses are the things which in- 
crease the dangers against which the law provides a measure of pro- 
tection. 

When the purposes for which the safety appliance législation was 
enacted are considered in connection with the cases we hâve analyzed 
and others that might be mentioned, it seems to be clear that the facts 
stipulated bring this case within the provisions of the act as amended, 
and we are constrained to the conclusion that the opérations described 
in the stipulations of facts are not switching opérations as that phrase 
has been defined, but that the strings of cars used in those opérations 
were "trains" to which the provisions of the act must be applied. 
Being trains in this sensé, the testimony shows that in respect to each 
of them there was a violation of the order of the Commission. 

This being our conclusion, judgment must go against the défendant, 
not only for the $200 admitted to be due, but for the entire $1,200 
claimed in the pétition. 



UNITED STATES ex rel. SAMUEL HASTINGS CO. v. LOWRANCE et al. 
(District Court, B. D. Arkansas, Jonesboro Division. November 28, 1916.) 

1. Mechanics' Liens ®=»5— Lien Law— -Constbuction. 

Mechanics' lien laws are to be llberally construed, for the purpose of 
protecting contractors, workmen, and materlalmen. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent Dig. §§3, 5; 
Dec. Dlg. <g=»5.] 

2. United Statks <S=»67(2) — Contracts— Bonds — Oonsteuction — "Matebi- 

AL." 

The bond of a contractor, constructlng a levée under contract wlth the 
United States, glven under Act Oong. Aug. 13, 1894, c. 280, 28 Stat. 278, 
as amended by Act Feb. 24, 1905, c. 7T8, 33 Stat. 811 (Comp. St. 1913, | 
6923), provided that the contracter sbould be responslWe for paying ail 
liabilities incurred for labor or material In the prosecution of the work. 
PlaintlfC furnlshed a Bubcontractor feed for mules used in building the 
levée. iZeîd ,that, vi^hlle the act should be llberally construed as a me- 
chanic's lien law, for the bonds required were to take the place of me- 
chanics' liens, feed furnished for the mules did not fall within the pur- 
view of the bond, not being "material" used in thé prosecution of the 

es»For oth«r cases ■»• lama topic & KSY-NUMBBB In ail Key-Numbered Digests & Iad«z«« 
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work, as the animais would hâve had to hâve been fed, though not used 
in constructing the levée. 

[Ed. Note.^ — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. ®=>67(2). 

For other définitions, see Words and Phrases, First and Second Séries, 
Materials.] 

At Law. Action by the United States, on the relation of the Samuel 
Hastings Company, against W. T. Lowrance and others. On demur- 
rer to complaint. Demurrer sustained. 

Marsilliot & Chandler, of Memphis, Tenn., for plaintiff. 
Craft & McBee, of Memphis, Tenn., for défendants. 

TRIEBER, District Judge. The plaintiiï seeks to recover from the 
défendants W. T. Lowrance & Co. and their sureties on the bond 
executed to the United States under the provisions of Act Cong. Aug. 
13, 1894, c. 280, 28 Stat. 278, as amended by Act Feb. 24, 1905, c. 778, 
33 Stat. 811, for grain, hay, sait, and feed sold and delivered to a sub- 
contractor of W. T. Lowrance & Co. 

The material allégations in the complaint are that the principal 
défendants, W. T. Lowrance & Co., procured a contract from the 
United States for the construction of a levée, in this division of the 
Eastern district of Arkansas, and executed a bond, with their code- 
fendants, M. J. Roach and C. T. Lowrance, as sureties, in accordance 
with the form prepared by the government officiais, and in accordance 
with the requirements of the acts of Congress. Article 8 of the bond 
provides : 

"The contracter shall be responsible for paylng ail Ilabilitles incurred for 
labor and material in the prosecution of the work." 

The proceedings are in conformity with the requirements of the act 
of Congress of 1905, but no other person than the plaintiff has made 
himself a party to this proceeding by filing a claim, although due 
notice, in the manner required by the act of Congress, was given. 

[1,2] Défendants demur to the complaint upon the ground that 
grain, hay, sait, and feed, which was fed to the horses and mules used 
by the subcontractor while engaged in the construction of the levée 
work, are not materials within the meaning of the act of Congress, and 
therefore there is no liability on the bond. That is the only question 
before the court. 

There can be no doubt but that thèse acts should be as liberally con- 
strued as mechanic's lien laws, for, as stated by the Suprême Court : 

"In View of the fact that it was evidently designed to furnish the obliga- 
tion of a bond as a substitute for the securlty which might otherwise be oD- 
tained by attaching a lien to the property; sald lien not belng permisslble in 
the case of government work." Guaranty Co. v. Pressed Brick Co., 191 U. 
S. 416, 24 Sup. et. 142, 48 li. Ed. 242 ; HIU v. American Surety Co., 200 U. 
S. 19T, 203, 26 Sup. Ot. 168, 60 L. Ed. 437. 

That mechanic's lien laws are to be liberally construed, for the pur- 
pose of protecting workmen, contractors, and materialmen, is the gên- 
erai rule, and especially in this circuit. Hooven, Owens & Rentschler 
Co. v. John Featherstone's Sons, 111 Fed. 81, 92, 49 C. C. A. 229, 240; 
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Russell V. Hayner, 130 Fed. 90, 64 C. C. A. 424; Mellon v. St. Louis 
Union Trust Co, 225 Fed. 693, 699, 140 C. C. A. 567, 575. 

The only reported case which the court has been able to find in 
which the identical question was determined by any court under this 
act of Congress, and that was the act of 1894, is United States v. 
Fidelity & Deposit Co., 169 111. App. 1. In that case it was held, in a 
very carefuUy prepared opinion, reviewing numerous authorities, that 
such articles are not materials fumished in the prosecution of the 
work, within the meaning of this statute, and therefore no liability on 
the bond for them. 

There are a number of décisions of the national courts, some by 
Circuit Courts of Appeals, others by Circuit and District Courts, 
which, while not directly in point, the material there furnished, and for 
which a recovery was sought on the bond executed under thèse Acts, 
being other than such as are involved in this action, yet in the opinion 
of tlie court the principles established in those cases are by analogy 
applicable to the question involved in the instant case. The last re- 
ported case on that question is National Surety Co. v. United States, 
228 Fed. 577, 143 C. C. A. 99 (6th Cir.). In that case one of the ques- 
tions involved was whether groceries and provisions furnished to a 
boarding house of a contracter, and consumed by his laborers while 
employed on the work under contract, were materials within the mean- 
ing of the act of Congress secured by the contractor's bond, and it was 
held that they were not. The opinion of the court is a very able one 
and reviews a large number of cases, theretofore decided. A pétition 
for certiorari was denied by the Suprême Court. Brogan v. National 
Surety Co., 241 U. S. 670, 36 Sup. Ct. 721, 60 L. Ed. 1230. 

Cases in which similar questions were involved and which counsel 
hâve cited to the court, are Standard Oil Co. v. City Trust Co., 21 
App. D. C. 369; American Surety Co. v. L,awrenceville Cément Co., 
110 Fed. 717 (C. C); United States v. Morgan, 111 Fed. 474 (C. C); 
United States v. Kimpland, 93 Fed. 403 (C. C); United States v. 
Hyatt, 92 Fed. 442, 34 C. C. A. 445 (5th Cir.) ; City Trust, etc., Co. v. 
United States, 147 Fed. 155, 77 C. C. A. 397 (2d Cir.) ; Title Guaranty, 
etc.. Trust Co. v. Puget Sound Engine Works, 163 Fed. 168, 89 C. C. 
A. 618; United States v. Illinois Surety Co., 226 Fed. 653, 141 C. C. 
A. 409. AU of thèse arose under this same act of Congress, although 
some before the amendatory act of 1905, which in no wise affects the 
issues in this case. 

In Standard Oil Co. v. City Trust Co., the material fumished, for 
which the claim was made, was lubricating oil used in the opération of 
a dredge, and it was held that, as the oil was used for the préservation 
of the dredge, and not for the purpose of doing any of tlae contracted 
work, the claim could not be sustained. 

In United States v. City Trust Co., 23 App. D. C. 153, the same 
court disallowed a claim for coal furnished for the opération of a 
dredging machine employed in the work. 

The correctness of thèse rulings is doubted by the United States Cir- 
cuit Court of Appeals for the Second Circuit, in City Trust Co. v. Unit- 
ed States, 147 Fed. 155, 77 C. C. A. 397, and in my opinion properly so. 



UNITED STATES V. LOWRANCE 1009 

as coal and oil used in operating the machinery employed for the pur- 
pose of performing the contracted work, and consumed at the time, 
may well be classed with the so-called "powder cases," hereinafter re- 
ferred to. 

In the Hyatt Case, it was held that a railway company, carrying 
stone to the place where the work was being done, was not entitled to 
maintain an action on the bond for freight charges. 

In American Surety Co. v. Lawrenceville Cernent Co., supra, claims 
for fitting out a steam launch used in transporting merchandise for the 
work contracted, the construction of dump cars, skips, grout tubs, and 
conveyors for use on the work, were held not materials within the 
meaning of the statute. 

In United States v. Morgan, the following articles were held not to 
be within the meaning of the law ; nails used for the construction of 
a camphouse, and repairs on a steam launch used for transporting 
material; construction of dump cars and other articles of a similar 
nature to those in the Lawrenceville Cément Co. Case ; rails, spikes, 
and fîsh plates for a track to transport the earth and rock excavated ; 
wire, Steel, and rope for setting up and sustaining derricks for hoisting 
and excavating; material for sheds used for storing the articles used 
in the contracted work; tools, shafting, pulleys, and material of that 
nature used to operate the mixer of the cément; materials used in 
constructing sheds and premises for storing the material used. 

In the Kimpland Case, board and lodging furnished laborers em- 
ployed on the work was held not within the meaning of the act. 

In Puget Sound Engine Works Case, a claim for patterns used for 
the castings which went into the vessel was made, and it was held 
that it should be allowed upon the same ground that the work of erect- 
ing scaffolding upon which carpenters stand in doing their work upon 
the actual construction of a ship entitles it to a lien. 

In the Illinois Surety Co. Case, it was held that "this statute covers, 
not only labor * * * ^j^^^ gQgg directly into the completed struc- 
ture, but ail labor and material furnished 'in the prosecution of the 
work,' " and therefore rent for the use of cars employed in the per- 
formance of the contract are within the meaning of the act. 

As it bas been uniformly held that the bond provided for by thèse 
statutes is a substitute for tho lien of the mechanic's lien laws (Na- 
tional Surety Co. v. United States, 228 Fed. loc. cit. 581, 143 C. C. A. 
99), the construction placed upon such statutes, especially by the 
courts, which hold that such statutes should be liberally construed, 
justify a référence to thèse décisions, when the statutes construed em- 
ploy language similar in efïect to that used by Congress in this act. 

When we come to examine thèse authorities, we fmd that the great 
weight of authority, if not ail of them, hold that while powder and 
coal, and in some cases lubricating oil, used in the opération of ma- 
chinery in the performance of the work, are materials entitled to the 
lien, the rule is otherwise as to materials not made a part of the work, 
or necessary for the prosecution of the work, and not consumed, while 
employed in the performance of the work, but which are used solely 
for the préservation of the machinery or materials. In such cases it 
236 F.— 64 
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has been uniformly held that there can be no lien claimed. Leading 
cases, in what are usually referred to as the "powder cases," are 
Schaghticoke Powder Co. v. Greenwich, 183 N. Y. 386, 76 N. E. 153, 
2 L. R. A. (N. S.) 288, 111 Am. St. Rep. 751, 5 Ann. Cas. 443; Ra- 
pauno V. Greenfield Railroad, 59 Mo. App. 6; Giant Powder Co. v. 
Flume Co., 78 Cal. 193, 20 Pac. 419 ; Hercules Powder Co. v. Knox- 
viUe R. R., 113 Tenu. 382, 83 S. W. 354, 67 L. R. A. 487, 106 Am. St. 
Rep. 836; Giant Powder Co. v. Ry. (C. C.) 42 Fed. 470, 8 L. R. A. 
700. That there can be no claim for articles not going into the con- 
struction and becoming permanent part thereof, or not consumed in 
the performance of the work, as are powder and explosives, and oil 
and coal for operating steam machinery employed in the work, the 
following are some of the many authorities : Armour & Co. v. Western 
Construction Co., 36 Wash. 529, 78 Pac. 1106; St. L., I. M. & S. Ry. 
Co. V. Love, 74 Ark. 528, 86 S. W. 395 ; Dudley v. Railroad, 65 Mich. 
655, 32 N. W. 884; Stewart-Chute Lumber Co. v. Missouri Pacific R. 
R. Co., 33 Neb. 29, 49 N. W. 769; Basshor v. Baltimore & Ohio R. 
R. Co., 65 Md. 99, 3 Atl. 285 ; Knapp v. St. Louis, etc., R. R., 6 Mo. 
App. 205; O'Brien v. Guaranty Co., 159 Mich. 334, 123 N. W. 1127; 
Pennsylvania Co. v. Mehaffey, 75 Ohio St. 432, 80 N. E. 177, 116 Am. 
St. Rep. 746, 9 Ann. Cas. 305 ; Ferguson v. Despo, 8 Ind. App. 523, 
34 N. E. 575; Carson v. Shelton, 128 Ky. 248, 107 S. W. 793, 15 L. 
R. A. (N. S.) 509. The reasoning in thèse cases is very convincing, 
but it will serve no useful purpose to quote from them, as they can be 
easily examined. 

The coal and powder cases are clearly distinguishable from such 
cases as the one at bar. Explosives used in excavations of rock, or 
other hard substances, are substitutes for labor, which otherwise would 
hâve to be performed by workmen, and are entirely consumed in the 
prosecution of the work, leaving nothing for any other use. Fuel and 
lubricating oils used in operating machinery employed in the contract 
work are equally necessary for performing the work, as without them 
the machinery could not be utilized, and the work would hâve to be 
done by manual labor. They are consumed in the performance of the 
work, and are not necessary for the préservation of the machinery, as 
additions and repairs are, so that they may be preserved for use in 
other work undertaken at a later day. It is only when the materials 
furnished are necessarily incident to the performance of the contract 
that they are within the purview of the statute. Feed for mules can- 
not be distinguished from food and lodging for the laborers while 
employed on the work, and ail authorities agrée that the latter are not 
protected by the bond. 

As stated in National Surety Co. v. United States, supra: 

"Thèse * * • cases stand on reasoning peculiar to themselves. The 
powder, or similar explosive, is a direct substitute for manual labor, and It Is 
expended or used directly and immediately on the construction work." 

Or, as stated in United States v. Fidelity Deposit Co., 169 111. App. 
1, 6, in distinguishing the powder and coal cases from a case where 
feed is furnished for mules employed in the work: 
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"Coal purchased by a contractor doing such work would only be used In 
operating machinery, wMle engaged in actually prosecuting the work, but the 
teams would hâve to be fed, whether they were working or not." 

In American Surety Co. v. Lawrenceville Cernent Co., supra, the 

court, in distinguishing between thèse items of materials, said : 

"The underlying principle which bas govemed the master is correct. In 
that he has discrimlnated between labor and materials consumed in the 
work or in connection therewith, and labor and materials made use of in 
furnishing the so-called contractor's plant, and available not only for this, but 
for other, work." 

The demurrer to the complaint is sustained. 



CHAREOIN V. EOMOBT MFG. CO. et al. 

(District Court, W. D. Washington, N. D. June 29, 1916.) 

No. 3256. 

1. Eemovai, or Causes <g=3l02 — ^Jtjrisdiction — Fédérai Coubts — Eight to 

Kaise Question. 

As the jurisdiction of tha fédéral District Court is limlted, and lack of 
jurisdictlon will defeat an action whenever dlscovered, the court may, 
on Its own motion, raise the question of jurisdiction and remand the 
action to the state court whenever it appears it is without jurisdiction. 

[Ed. Note. — For other cases, see Eemovai of Causes, Cent. Dig. §§ 218- 
220, 223, 224; Dec. Dig. <S=»102.] 

2. Eemoval of Causes <©=>25(1) — Jubisdiction — Fedebal Courts — Deteemi- 

NATION. 

The cause of action, the subject of the controversy, is for ail purposes 
whatever the plaintiff déclares It to be in his pleadlngs, so, where the 
complaint alleged that défendants willfuUy conspired together to destroy 
plaintifC's business, and for the purpose of injuring plaintiff and as a 
part of the conspiracy maliciously wrote and circulated letters that thft 
purported invention of plaintifC, for which patents was pending, was an 
infringement of a patent owned by one of the défendants, but no adju- 
dication was sought with référence to letters patent or patent infringe- 
ment, the action is one for conspiracy, and, no other ground pf jurisdic- 
tion appearing, it could not properly be removed from the state to the 
fédéral court. 

[Ed. Note. — For other cases, see Eemovai of Causes, Cent. Dig. §§ 58, 
59; Dec. Dig. <S=25(1).] 

At Law. Action by Frank B. Charroin against the Romort Manu- 
facturing Company, a corporation, and others. Removed from the 
state court to the fédéral District Court. Remanded to state court on 
court's own motion for lack of jurisdiction. 

Brown, Peringer & Thomas, of Bellingham, Wash., for plaintiflf. 
Raymond D. Ogden and Barnes & Barnes, ail of Seattle, Wash., for 
défendants. 

NETERER, District Judge. This action was commenced in the 
state court and removed to this court upon the pétition of the défend- 
ants. A motion was presented, directed against the complaint, and 

4=9For other cases see same toplc & KEY-NUMBER in aU Key-Numbered Dlgests & Indexe» 
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the issue determinecl by the court upon the statement of counsel and 
without examination of the pleadings. Amended complaint has been 
filed and demurrers to the amended complaint presented on behalf of 
the défendants. The court took this issue under advisement, and an 
examination of the amended complaint discloses that the plaintiff is 
a citizen of the state of Washington; that the défendants Roniort 
Manufacturing Company, a corporation, and the Broadway State 
Bank, a corporation, are each organized under the laws of the state of 
Washington, and the défendants Guy Walker and L. B. Walker are 
ofïïcers of the Broadway State Bank. The complaint allèges that the 
défendants, "willfully conspired together as hereinafter set f orth ; that 
said unlawful conspiracy was entered into for the purpose of destroying 
the plaintiff's said business and to render assistance to the said Romort 
Manufacturing Company * * * and the said Broadway State 
Bank, through its ofïïcers, for the purpose of injuring the plaintiff in 
his said business and as a part of said conspiracy, willfully, fraudu- 
lently, and maliciously wrote and caused to be written certain letters; 
* * * that because the said défendants wrote and caused to be 
written the said letters, * * * and by reason thereof a large num- 
ber of plaintiff's customers * * * refused to continue to purchase 
and sell the said 'Evertite Valve' =!= * * " — ^^d then allèges damages 
in the sum of $25,000, and prays judgment in said sum. 

The défendants in their pétition for removal stated that the plaintifï 
in his action allèges "that he is the owner of an invention covering au- 
tomatic air valves, and that an application for patent in such invention 
is now pending in the Patent Office, and that the letter sent out by 
the défendants falsely stated that the air valve called the 'Evertite 
Valve,' being the purported invention of the plaintiff, was an inf ringe- 
ment of the patent owned by the défendant Romort Manufacturing 
Company; * * * that section 711 of the Revised Statutes of the 
United States vests sole jurisdiction in matters relating to patent rights 
in the fédéral courts of the United States of America, * * * " and 
by reason of such facts the défendants prayed removal of this cause 
to this court, and tendered their bond, and order or removal was duly 
entered. 

[1] No motion to remand has been made by the plaintifï. The 
question of jurisdiction, however, is one which the court is bound 
to ask and answer for itself, even when not otherwise suggested, and 
without respect to the relation of the parties. Mansfield, etc., Ry. Co. 
v. Swan, 111 U. S. 379, 4 Sup. Ct. 510, 28 L. Ed. 462; Chicago, Bur- 
lington & Q. R. Co. V. Willard, 220 U. S. 413, 31 Sup. Ct. 460, 55 L. Ed. 
521. The jurisdiction of the court is limited, and the court is powerless 
to détermine an issue not within its jurisdiction, and lack of jurisdic- 
tion will defeat an action, even though such lack may not be discovered 
until the cause finally appears before the Suprême Court of the United 
States. In Graves v. Corbin, 132 U. S. 572, 590, 10 Sup. Ct. 196, 202 
(33 L. Ed. 462), the court said : 

" ♦ * * If, In any suit removed from a state court to a Circuit Court of 
tne United States, it shall appear to ttie satisfaction of said Circuit Court, at 
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any tlme after such suit bas been removed th'ereto, that It does not really and 
substantially involve a dispute or controversy properly wlthin tlie jurisdlc- 
tion of said Circuit Court, it sliall proceed no further tlierein, but shall re- 
mand the suit to tbe court from whieh it was removed, as justice inay require, 
this court bas held that wlien it appears to tliis court that the case is one 
ot vvbich, under tbat provision, the Circuit Court should not hâve taken juris- 
diction, it is the duty of this court to reverse any judgment given below, and 
remand the cause with costs against the party who wrongfuUy involced the 
jurisdiction of the Circuit Court. Williams v. Nottawa, 104 U. S. 209 [26 L. 
Ed. 719]. This rule bas been recognized by this court to the extent even of 
taking notice of the want of jurisdiction in tbe Circuit Court, although the 
point bus uot been foruially raised in that court or in this court, in Turner 
V. î'armers' Loan & Trust Co., 106 U. S. 552, 555 [1 Sup. Ct. 519, 27 L. Ed. 
273] ; Mansfleld, etc., KaUroad v. Swan, 111 U. S. 379, 386 [4 Sup. Ot 510, 28 
L. Ed. 462] ; Farmington v. Pillsbury, 114 U. S. 138, 144 [5 Sup. Ct. 807, 29 
L. Ed. 114], and King Bridge Co. v. Otoe Co., 120 U. S. 225, 226 [7 Sup. Ct. 
502, 30 L. Ed. 623]." 

Judge Baker, in State of Indiana v. Tolleston Club of Chicago (C. C.) 
53 Fed. 18, and Judge Thayer, in Barth v. Celer, 60 Fed. 466, 9 C. C. 
A. 81, on their own motion, remanded cases to the state court, where 
the lack of jurisdiction in the fédéral court appeared, and the same 
proceeding was had in Harrington v. Great Nortliern Ry. Co. (C. C.) 
169 Fed. 714. 

[2] This court said, in Wright v. Ankeny, 217 Fed. 985: 

"Tbe cause of action Is the subject of tbe controversy, and that Is for ail 
of tbe purposes of the action, wliatever tbe plaintiff déclares it to be in bis 
pleadings. Louisville & Nashville Rd. Co. v. Ide, 114 U. S. 53 [5 Sup. Ct. 
735, 29 L. Ed. 63] ; Thorn Wire Hedge Co. v. Fuller, 122 U. S. 535 [7 Sup. 
Ot. 1265, 30 L. Ed. 1235] ; Torrence v. Shedd, 144 U. S. 527 [12 Sup. Ot 726, 
36 L. Ed. 528]." 

And in Trana v. C, M. & P. S. Ry. Ce, 228 Fed. 824: 

"The cause of action is tbe subject of the controversy, and that is whatever 
the plaintiff déclares it to be in his complaint and is tbe basis for order of 
removal." 

And to the same eiïect is Deutsch v. Alaska Gastineau Mining Ce, 
237 Fed. 215, filed December 20, 1915. 

The subject of the controversy in the instant case is conspiracy. 
No adjudication is sought with relation to letters patent or patent in- 
f rihgement. Adjudication upon letters patent is an équitable proceeding 
upon which the right of the letters patent is sought to be adjudicated 
and parties infringing enjoined. This is a law action to recover dam- 
ages sustained by the plaintiff because of the conspiracy of the défend- 
ants to injure his business, the amount of which is placed by the com- 
plaint in tiie sum of $25,000. The fact that the business is based upon 
a monopoly given by the patent laws does not change the right or status 
of the parties. No diversity of citizenship appearing, this court bas 
not jurisdiction, and the cause will be remanded to the state court 
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STERN V. TRUAX. 

(District Court, W. D. Wasliington, N. D. June 26, 1916.) 

No. 3255. 

Bankrttptcy <g=>211 — Prooeedings— RiGHT OF Trustée. 

An assignment for the benefit o£ creditors was valid, and not subject 
to attack on account of the assignor's bankruptcy ; the pétition not having 
been flled witliin four months ttiereafter. Tlie state court entered an or- 
der declaring that the assignée was the owner of a stock of merchandise 
assigned, subject to a chattel mortgage, that the bankrupt had no inter- 
est therein, and that the assignée should dispose of the same subject to 
the approval and confirmation of the court. The order further recited that 
it was without préjudice to assertion by any créditer of any right he might 
hâve as against the assignée. The trustée in bankruptcy of the assignor 
claimed the proeeeds of the stock on the ground that the order gave a préf- 
érence to creditors in violation of the Bankruptcy Act. Ueld, tbat the 
judgment was not a préférence, but merely confirmed the title of tne as- 
signée, and the trustée must, i£ entitled to relief, seek it in the state court. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 321, 323; 
Dec. Dig. <S=9211.] 

At Law. Action by L. M. Stern, trustée in bankruptcy of A. Bridge, 
against P. B. Truax, administrator. Decree for défendant. 

L. M. Stern, of Seattle, Wash., in pro. per. 
Oldham & Goodale, of Seattle, Wash., for défendant. 

NETERER, District Judge. This court heretofore (In re Bridge, 
230 Fed. 184) held that lîie deed of assignment for benefit of creditors 
of A. Bridge on the 13th of August, 1913, was valid, and that, no péti- 
tion in bankruptcy having been filed within four months, the adjudica- 
tion in bankruptcy did not avoid the assignment and vest title to the 
property in the trustée in bankruptcy. The plaintifif, as trustée in 
bankruptcy, now seeks to recover frora the assignée in the deed of as- 
signment the sum of $1,750, received for a stock of merchandise sold 
by the assignée under order of the state court entered on the 15th day 
of October, 1915, in which order it is adjudged and decreed: 

"(1) That the assignée herein is the owner of ail of the stock, furnlture, and 
fixtures, and accounts recelvable now in the store situated at 423 Pike street, 
in the dty of Seattle, and that he be and is hereby directed to hold, manage, 
protect, sell, and adminlster the same as a part of the assets of this estate. 

"(2) That the title of the assignée herein to said property is subject to a 
certain chattel mortgage in favor of the Union Label Clothing Company, and 
that the amount remaining due on said mortgage is $3,181.78 principal, to- 
gether vrtth interest from May 24, 1915, at the rate of 7 par cent, per annum, 
amounting ail together to $3,290.84. 

"(3) That neither A. Bridge nor Bertha Bridge, his wife, the assignors here- 
in, * * * hâve any interest in the property herein referred to. ♦ * • 

"(4) That the assignée be and he is hereby ordered to proceed forthwlth to 
sell the stock of goods and the flxtures herein referred to on such terms and 
at such priée as he shall deem just and advantageous to the estate, subject to 
the approval and confirmation of this court. It is further ordered that this 
order is without préjudice to any créditer assertlng and having any rlght 
which he may hâve in or to said merchandise as against said assignée." 

@=9For otber cases see same tapie & KEY-NUMBER tn ail Key-Numbered Digests & Indexe» 
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It is contended on the part of the plaintiff that the judgment cannot 
be given considération upon this trial, as it was giving a préférence to 
creditors, violative of the Bankruptcy Act. An examination of the 
judgment, considered in the light of the évidence presented in this 
case, convinces me that this contention cannot be sustained. The judg- 
ment is not a judgment of préférence in the light of the act. It is a 
judgment confirming title in the assignée under the deed of assign- 
ment, which by this court has been held operative. The property was 
not property which would pass to the trustée in bankruptcy, as the 
title to the money which purchased the goods had passed from the 
bankrupt many months prior to adjudication under the deed of assign- 
ment. The fact that money which passed to the assignée was used 
to purchase a stock of goods does not change the assignee's right. The 
title vesting in the assignée, the judgment of the superior court, being 
merely confirmatory thereof, must be given récognition. The state 
court having adjudicated in favor of the assignée and against the 
bankrupt, no interest passed to the trustée, and the trustée cannot pro- 
ceed in this court independent of that judgment; but his relief, if the 
judgment is erroneous, must be from the opération of the judgment 
through the state court. 



In re GILSONITE MINES CO. 
(District Court, M. D. Peansylvania. August, 1916.) 

1. Bankbtjptcy ®=5200(3) — Adjudication — Effect cf. 

Under Bankr. Act, July 1, 1898, e. 541, § 67c, 30 Stat. 564 (Comp. St. 
1913, § 9651), a pending attachment secured wlthln four months of ttie 
bankrupt's adjudication Is dlssolved, and the lien discharged and released, 
by reason of the adjudication ; the property passing to the trustée as 
part of the estate of the bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 206-300; 
Dec. Dig. <g=>200(3).] 

2. Bankruptcy <s=:5205 — Attaciimbnts — Dischahge — Bstoppbl. 

Wlthln four months of adjudication, corporate stock belonging to the 
bankrupt was attached. After adjudication, the trustée and attaching 
creditors entered into negotiations, which continued until the attaching 
creditors obtained a judgment in the attachment proceedings, where- 
upon they levied on the stock and advertised it for sale. During the 
negotiations there was no déniai of the right of the trustée to the stock, 
or refusai to deliver it, but rather a fallure to do so for want of proper 
authority on the part of the creditors. JtJeld, that as the lien of the at- 
tachment was dlssolved, under Bankr. Act, § 67c, the right of the trustée 
to claim thei stock cannot be denied on the theory that, as he allowed 
the creditors to persist in their action, he was estopped to deny their 
right, for that would open the door to fraud on the part of the trustée, 
and the creditors persisted in their action with knowledge of the adjudi- 
cation aiid the rlghts of the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 234, 303; 
Dec. Dig. <S=»205.] 

In Bankruptcy. In the matter of the Gilsonite Mines Company. 
Application by the trustée in bankruptcy for an order on the executors 

®=3For otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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of F. G. Yorks, deceased, and another, requiring them to deliver to 
the trustée a certificate for shares of the capital stock of another cor- 
poration. On motion for judgment on pétition and answer. Motion 
denied, and respondents directed to deliver stock. 

L. J. Stark, of Denver, Colo., and H. R. Van Deusen, of Scranton, 
Pa., for trustée. 
Fred Ikeler, of Bloomsburg, Pa., for respondents. 

WITMER, District Judge. This is an application by the trustée in 
bankruptcy for an order on the executors of F. G. Yorks, deceased, 
and B. F. Rice, sheriff of Columbia county, Pa., requiring them to 
deliver to the trustée a certain certificate for 12,000 shares of the capi- 
tal stock of the Castle Peak Asphalt Mining Company. The matter is 
for détermination on pétition and answer. 

It appears that the Gilsonite Mines Company is a corporation organ- 
ized under laws of the state of Wyoming, and that during the year 
1914 M. K. Yorks, of Bloomsburg, Pa., was its secretary and treasur- 
er; that on July 6, 1914, the said M. K. Yorks and others, executors of 
the estate of F. K. Yorks, deceased, brought an action in the court of 
common pleas of Columbia county against the Gilsonite Mines Compa- 
ny, and a writ of foreign attachment was issued, attaching this stock 
of the Castle Peak Asphalt Mining Company, being the property of the 
Mines Company in the possession of its treasurer. The attachment 
was levied on July 9, 1914, and on November 3, 1914, the company was 
adjudicated a bankrupt in the United States District Court for the 
State of Wyoming, and the petitioner was chosen trustée. Barring ail 
that has been said by counsel about the negotiations following, having 
in view the delivery of this stock to the trustée, it has been made to 
appear that the trustée made demand for it on the sheriff and on coun- 
sel for trustée during the latter part of the year, or the beginning of 
1915, and that in the correspondence that followed there was no déniai 
of his right to it, nor refusai on their part to deliver same — rather a 
failure to do so for want of proper authority or direction to turn over. 
The matter was allowed to drag along for reasons that are not f ully dis- 
■elosed, when finally the respondents persisting in the attachment pro- 
ceedings obtained judgment, whereupon they levied the stock and ad- 
vertised it for sale. On pétition this rule to turn over was granted 
and the sale restrained. 

[1, 2] The position of the respondents is anomalous. They do not 
deny the légal title and ownership of the bankrupt to the stock, but 
they assert that by reason of the long-continued delay of the trustée, 
and especially his failure to assert his right to the stock gave the re- 
spondents reason to believe that he did not intend to press his claim 
for it, thereby encouraging them to spend large sums of money in the 
prosecution of their suit, wherefor the trustée is now equitably estop- 
ped f rom his right to such stock, or f rom intêrf ering with the respond- 
ents in making sale thereof under their writ of exécution. This posi- 
tion is untenable, since by section 67c of the Bankruptcy Act the pend- 
ing attachment was dissolved, and the lien, secured within four months 
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of the bankrupt's adjudication, was wholly discharged and released, 
passing the propeity to the trustée so freed as a part of the estate of 
the bankrupt, and, having been invested with such tentative or con- 
structive title to this property, the trustée, representing the creditors 
and the court, can be divested only by a sale thereof under order of 
court, or by a disclaimer filed with its consent. 

To affirm the doctrine advanced would tend to assist a dishonest 
trustée in bankruptcy to do by indirection what he would not be per- 
mitted to do directly — to abandon the bankrupt's property to the injury 
of creditors and to the advantage of the bankrupt and others. Then, 
again, even if the trustée had not elected to take this property earlier, 
why should he be prevented from reducing it to possession now? Ti- 
tle to it having vested in him freed from the lien of the attaching cred- 
itor, it remains in him now, notwithstanding the effort to divest it by 
a proceeding dissolved by opération of the Bankruptcy Law. Finally, 
the estoppel advanced against the trustée does not corne with force 
from the respondents. Whatever they did, since the demand by the 
trustée for the stock in suit, was with knowledge of the pending bank- 
ruptcy proceedings and the attempt to secure at long range its posses- 
sion. Having failed in their effort, their complaint will not avail them. 
The respondents are required to turn over on demand to the trustée 
or his authorized attorney the 12,000 shares of the capital stock of the 
Castle Peak Asphalt Mining Company in their possession. 

The motion for judgment is denied. 



Ex parte CHIX DOE TUNG. 

(District Court, W. D. Wasliinston, N. D. July 27, 191G.) 

No. ,S.'Î78. 

Aliens ®=5.'{2(];î) — Proceeding.s for Déportation— Review by Courts. 

Tlie suffidency of tlie e\i(lence to support an order of tbe immigration 
autliorities deportiug an alien cannot lie reviowert. wliere there i.s évidence 
in support of tlieir détermination and tlie alien appears to hâve had an 
impartial hearins; the authority of the courts extending only to the dé- 
termination of whether the alien had such hearing. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 95 ; Dec. Dig. <S=s 
32(13).] 

In the matter of the application of Chin Doe Tung for a writ of ha- 
beas corpus. Writ denied. 

Hugh C. Todd, of Seattle, Wash., for petitioner. 
Clay Allen, U- S. Atty., and Albert Moodie, Asst. U. S. Atty., both 
of Seattle, Wash., for the United States. 

NETERER, District Judge. I think the pétition must be dismissed 
and the writ discharged. This court, in Ex parte Moola Singh et al., 
207 Fed. 780, at page 782, said: 

®==>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexer 
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"The authorlty of the Immigration oflîcers and the Jurlsdlctlon of the 
courts dépend upon power conferred by Congress. It Is a matter of législation. 
No discrétion Is vested In the courts. Congress bas the rlght to leglslate upon 
the subject, prescrlbe rules, flx limita, and confer authorlty where It deem» 
wlse In leglslatlng upon the subject at hand. The supretne authorlty Is con- 
ferred upon the Immigration oflBcers. The Jurlsdlctlon of the court la Umlted 
to ascertaJnlng whether the petltloners were denled a hearlng." 

! An examination of the record does not disclose the déniai of any 
right of the petitioner. The contention that the conclusion of the im- 
migration officers is not warranted by the testimony presented is not 
for the court to détermine ; nor can the court say tiiat the contention 
of the petitioner that the Secretary of Labor determined the appeal 
upon a ground other than the charge upon which petitioner was ordered 
deported is well founded, as testimony was taken upon the patemity 
and minority of the applicant; also as to whether or not the alleged 
father is a domiciled merchant, and also upon the marriage of the pe- 
titioner and the relation he bore to the household of the alleged fa- 
ther. The court's inquiry is limited as to whether the applicant was 
accorded an impartial hearing, and cannot inquire into the sufficiency 
of probative facts or consider reasons for the conclusions reached by 
the immigration officers. The question is not, Would the court hâve 
come to the same conclusion ? but, Was the petitioner accorded a fair 
hearing? Chin Yow v. U. S., 208 U. S. 8, 28 Sup. Ct 201, 52 I* Ed. 
369. — . . 

The court cannot say that he was not 
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ATLANTIC COAST LINE R. CO. v. RUTLAND. (Circuit Court of Appeals; 
Flfth Circuit. October 25, 1916.) No. 2950. In Error to the District Court 
of the United States for the Southern t)lstrict of Georgla ; Emory Speer, Judge. 
Stauley S. Benuet and U. W. Branch, both of Qultman, Ga., for plalntiff In er- 
ror. Claude Payton, of Atlanta, Ga., for défendant in error. Before FAR- 
DEE and WALKER, Circuit Judges, and GKUBB, District Judge. 

PER CURIAM. We flnd noue of the assigmuents of error well taken^ 
Judguient atllrmed. 



In re BARNETT. BAL,BACH v. SURPRISE. (Circuit Court of Appeals; 
Seventh Circuit. May 23, 1916. Behearlng Denied July 18, 1916.) No. 2321. 
Appeal f rom the District Court of the United States for the District of Indiana. 
In the matter of the banliruptcy of Max Barnett Proceedlng between Paui 
A. Balbach and Charles I* Surprise, trustée. From an order of the référée^ 
affiiTued by the District Court, Paul A, Balbacb appeals. Afflrmed. Frank 
P. A. Brunswick, of Chicago, 111., for appellant Louis Dulsky, of Chicago, 
111., for appellee. Before KOHLSAAT, MACK, and ALSCHULBB, Circuit 
Judges. 

PER CURIAM. The only substantlal question Involved in the caM U wheth» 
er or not the évidence Justifled the conclusion of facts, madr1>y the référée and 
afflrmed by the trial Judge, that both parties Intended, not an actual businea» 
transaction, a dellvery of the grains bought and sold at the future tlme àm- 
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îgnated for dellvery, but only a settlement of the différence between the con- 
tract priée and the inarket priée at tlie time flxed for dellvery. From an ex- 
aminatlon of the évidence we are satlsfled that the conclusion reached by the 
référée and afilrmed by the District Court was proper. The order is there- 
fore afflrmed. 



In re KUPFER CORPORATION. (Circuit Court of Appeals, NInth Circuit. 
October 11, 191(i.) No. 2844. Pétition to Revise Certain Orders of the District 
Court of the United States for the Southern Division of tlie Southern District 
of Californla. H. Broadshaw Birchby and Herbert Cutler Brown, both of Los 
Angeles, Cal., for petitioner. 

PER CDRIAM. The ahove-entitled matter came on to be heard on the 
said pétition for revision, and it appearing that the petitioner herein has 
falled to comply with the provisions of rules 23 and 24 of the rules of practlce 
of this court (231 Fed. v, vi, 144 C. C. A. v, vi), in that the pétition has net 
been printed as requlred by said ruie 23, and It further appearing to the court 
that counsel for the petitioner has falled to file wlth the clerk of this court 
a printed brlef at least 15 days before the matter was called for argument, as 
required by said ruie 24, and that, according to this rule, the petitioner is in 
default, and that as prescribed by section 5 thereof the case may be dlsmissed, 
on considération whereof, it is now hère ordered and adjudged by this court 
that the pétition for revision in this matter be and hereby is dlsmissed, for 
the noncompliance by the petitioner wlth the provisions of rules 23 and 24 of 
the rules of practlce of this court. It is further ordered and adjudged by 
this court that the respondent recover against the petitioner for Its costs 
herein expended and hâve exécution therefor. 



LEE LING HING v. TJNITED STATES. (Circuit Court of Appeals, Ninth 
Circuit Oetober 3, 1916.) No. 286;i. In Error to the District Court of the 
United States for the Southern Division of the Southern District of Califomia. 
Albert Schoonover, U. S. Atty., and J. Robert O'Connor, Asst. U. S. Atty., both 
«f Los Angeles, Cal. 

PER CURIAM. This cause came on regularly to be heard on the motion 
«f counsel for the défendant in error to dismlss the wrlt of error therein for 
,the noncompliance by the plalntlfï in error wlth the provisions of subdivision 
1 of rule 16 of the rules of practlce of Ihis court (208 Fed. ix, 124 C. C. A. Ix), 
and was duly submltted, and it appearing to the court that the plalntlff In 
error has falled to file a record thereof and to docket the case by or before the 
return day, and has falled to comply wlth the said rule, and that, pursuant 
to the said rule, the défendant lu error has docketed the case and produced 
and flled a certlflcate of the clerk of the said district court, stating the case 
and certifying that a writ of error therein had been duly sued out, on con- 
sidération whereof, and pursuant to the provisions of subdivision 1 of ruie 
16 of the rules of practlce of this court, it is ordered and adjudged by this 
•court that the said motion be and hereby Is granted, and that the writ of 
«rror in this cause be and hereby is dlsmissed. 



LUSE LAND & DEVELOPMENT CO., Limited, v. GANNON. (Circuit Court 
•of Appeals, Elghth Circuit. Oetober 20, 1916.) No. 4642. In Error to the 
District Court of the United States for the District of Minnesota; Wllbur 
F. Booth, Judge. Action 5y the Luse Land & Development ComiJany, Limited, 
a corporation, against Hugh Gannon, who counterclaimed. Judgment for de- 
fendant, and plalntlff brings error. Affirmed. S. D. Catherwood, of Austlu, 
Minn., and Charles N. Dohs, of St. Paul, Mlnn. (Edgerton & Dohs, of St. Paul, 
Minn., and Catherwood & Nlcholsen, of Austin, Mlnn., on the brieî), for plain- 
iiff in error. W. B. Douglas, of St. Paul, Minn. (Douglas, Kennedy & Kennedy, 
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of St. Paul, Minn., on the brief), for défendant in error. Before SMITH nnd 
CARLAND, Circuit Judges, and AMIDON, District Judge. 

AMIDON, District Judge. Tliis action was In'ought by tlie Luse Laiid ii. 
Development Company, Limited, as plaintlff, against Ilugh Gannon, as defentl- 
ant, to recover an insta liment due upon eon tracts for the purchase of seveii 
quarter sections of land in Saskatchewan, Canada. Tlie answer admits tlie 
liability as charged in the eomplaint, and sets up by way of counterclaini a 
cause of action for decelt in the sale of the lands, and aslîs judgnient therefoî- 
in the sum of $24,040. The reply dénies the making of the représentations 
charged, and allèges that défendant had a full opportunity to examine tlK> 
land, and In fact made such exaniination, and in no way relied upon any rep- 
résentations that were made. The issue was presented by thls counterclaini 
and reply. Evidence was addueed by the respective parties in support of their 
contentions. At the conclusion of the case plaintiff moved for a directed ver- 
dict, which was denied, and the case subniitted to the jury in a charge to 
which no exceptions hâve been saved. The jury returned a verdict in favor 
of the défendant for $2,240, for which judgment was entered. Plaintiff 
brings error. The error mainly relied on Is the déniai of the motion for a di- 
rected verdict. We hâve earefully examined the record, and think the ruling 
of the trial court was clearly right. No good purpose would be served by 
setting forth the évidence at length in the discussion of this pure question 
of fact. There are also several assignments of error based upon the récep- 
tion and rejection of évidence. We liave also examined them with care, and 
do not thinli any error was comniitted. If the case were to be again tried, 
there would be justification in discussing each of thèse alleged errors in dé- 
tail ; but, as that is not to occur, we do not feel called upon to extend this 
opinion for that purpose. The judgment is afflrmed. 



MOSAIC TILE CO. v. JOSEPH S. MILLER CO. Appeal of GORMAN et al. 
(Circuit Court of Appeals, Third Circuit. October 12, 1916.) No. 2131. Ap- 
peal from the District Court of the United States for the Eastern District of 
Pennsylvania ; J. Whitaker Thompson, Judge. John F. Gorman, of Phil- 
adelphia, Pa., for appellant. Before BUFFINGÏON, McPHERSON, and 
WOOLLEY, Circuit Judges. 

PEB CUBIAM. The only matter before us is the correctness of Judge 
Thompson's action in grantlng the res^ralning order of April 10, 1916 ; and, 
as we see no error in what was done, the order is now affirnied. But this is 
without préjudice to the right of either of the appellants to apply to the Dis- 
trict Court for such other relief as may seem appropriate. 



NEVADA NORTHERN RY. CO. v. HOUSTON. (Circuit Court of Appeals, 
Nintli Circuit. October 2, 1916.) No. 2826. In Error to the District Court 
of the United States for the District of Nevada. Chandler & Quayle, of Ely, 
Nev., and Curtis H. Lindley, of San Francisco, Cal., for plaintiff in error. 
Dixon & Miller, of Reno, Nev., for défendant in error. 

PER CURIAM. This cause came on to be heard on the trariseript of record 
from the District Court of the United States for tlie District of Nevada, and 
upon the oral motion of couusel for the plaintiff in error to dismiss the wrlt 
of error lierein, and was diily subniitted. On con.sideratlon whereof, it is now 
hère ordered and adjudged by this court that the writ of error in this cause 
be and Iiereby is disiuissed, with costs in favor of the défendant in error and 
against the plaintiff in error. It is further ordered and adjudged by this 
court that the défendant in error recover against the plaintiff in error for his 
costs herein expended and bave exécution therefor. 



PECOS MERCANTILE CO. v. RAYNOLDS et al. (Circuit Court of Appeals. 
Flfth Circuit. Noveml)er 20, 1910.) No. 2884. Appeal from the District 
Court of the United States for the Western District of Texas; Thos. S Maxey, 
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Judge. J. A. Gillett, of El Paso, Tex., for appellant. Wm. H. Burges and 
Robert L. Holliday, both of El Paso, Tex., for appellees. Before PARDBE 
and WÀLKER, Circuit Judges, and FOSTER, District Judge. 

PER CURIAM. After a full considération of this case, we conclude that 
the decree appealed from is correct, and it is therefore afflrmed. 



THE PRUDENCE. (Circuit Court of Appeals, Fourth Circuit. November 
r, 1912.) No. 1092. Appeal from the District Court of the United States for 
the Eastem District of Virginia, at Norfolk. Libels by Rosa I.«e Cherry, 
administratrlx of Benjamin Luther Cherry, deceased, and by Lena E. Harper, 
adminlstratrix of Lee Harper, deceased, agalnst the steam tug Prudence. 
From decrees for libelants (191 Fed. 99.3), défendant appeals. Afflrmed. Ed- 
ward R. Baird, Jr., of Norfolk, Va., for appellant. Henry Bowden and E. 
R. F. Wells, both of Norfolk, Va., for appoUees. Before GOFF and PRITCH- 
ARD, Circuit Judges, and CONNOR, District Judge. 

PER CURIAM. We reach the conclusion that the court below properly 
vlewed the confllcting évidence on which its decree was based, and that its 
disposition of the case under ail the circumstances attending it is without er- 
ror. Affirmed. 



RODEN V. DETTERING. (Circuit Court of Appeals, Nlnth Circuit. Sep- 
tember 11, 1916.) No. 2708. In Error to the District Court of the United States 
for the Northern Division of the Western District of Washington. Parrell, 
Kane & Stratton and Stanley J. Padden, ail of Seattle, Wash., for plaintiff 
in error. Griffin & Griffin, of Seattle, Wash., for défendant in error. Or- 
dered, upon due considération, writ of error dismlssed, with costs in favor 
of défendant in error and against plaintiff in error. 



SAVANNAH & N. W. RY. v. UNION TRUST CO. et al. (Circuit Court of 
Appeals, Fifth Circuit. November 3, 1916.) No. 2841. Appeal from the Dis- 
trict Court of the T'nited States for the Southern District of Georgîa ; W. W. 
Lambdin, Judge. Suit by the Union Trust Company against the Great East- 
ern Lumber Company, in which the Savannah & Northwestern Bailway inter- 
vened. From the decree in favor of coniplainant, intervener appeals. Modl- 
fied and afflrmed. Robert M. Hitch and Remer L. Denmark, both of Savan- 
nah, Ga., for appellant. William L. Clay and Frederick T. Saussy, both of 
Savannah, Ga., for appellees. Before FARDEE and WALKER, Circuit Judg- 
es, and CALL, District Judge. 

PER CURIAM. This is an appeal from a final decree against the Savannah 
& Northwestern Railway, intervener in a suit for foreelosure of mortgage on 
real and Personal property, whereln the Union Trust Company was coniplain- 
ant and the Great Eastern Lumber Company was respondent. The decree 
appealed from is in favor of the Union Trust Company, foreclosing a certain 
contrat^ of purehase by the Savannah & Northwestern Railway from the 
Great Eastern Lumber Company of part of the property covered by the mort- 
gage sought to be foreclosed in the main suit. The record shows that the 
Union Trust Company was fully entltled to a decree of foreelosure against 
the Savannah & Northwestern Railway. The decree rendered în the case, 
however, is apparently more in "le nature of a forfeiture than the foreelosure 
to which the Union Company was entitled, and Is erroneous in that respect, 
and should be modifled, so as to niake the decree rendered read as follows : 
It is therefore ordered, eonsidered, and adjudged that ail the right, title, and 
Interest of the Savannah & Northwestern Railway in the propertles of the 
défendant under the contract of purehase referred to in said Intervention, 
and particularly ail of its right, title, and interest of, in, and to the propertles, 
rlghts, and oppositions herelnbefore described in this decree, and particularly 
on pages 102, 10.3, and 104 in paragraph (b), pareel (2), are terminated and fore- 
closed. It is further ordered, adjudged, and decreed that unless the Savan- 
nal^ & Northwestern Railway, within 10 deys from the date of this decree, 
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pay the amount hereln adjudged due and payable by the Savannah & North- 
western Ballway, to wlt, the sum of $24,238.02, with Interest thereon at tha 
rate of 7 per cent, per annum from January 1, 1915, into the registry of the 
court, an order of sale Issue to the spécial master hereln appointed, directing 
hlm, after due advertisement, to sell the said property, rights, and oppositions 
hereln described, free from ail and any right, equlty, interest, or claim what- 
soever of the Savannah & Northwestern Railway in and to the same. ïhe 
proceeds of said sale to be applied to the payment of the sald amount of 
$24,238.02, with Interest thereon at the rate of 7 per cent per annum from 
January 1, 1915, and ail costs justly taxable against the Savannah & North- 
western Railway, and any balance to be paid to the said railway. ïor any de- 
flciency judgment may be entered in favor of the receivers In this cause against 
the Savannah & Northwestern Railway for the same, and exécution issue there- 
for. This modification Is ordered, and, so modifled, the decree appealed from 
Is aiflrmed, with 20sts of appeal to be pald by the appellees. 



SOO HOO SONG V. IINITED STATES. (Circuit Court of Appeals, Nlnth 
Circuit. October 3, 1916.) No. 2806. In Error to the District Court of the 
United States for the Southern Division of the Southern District of Californla. 
Paul W. Schenck and Richard Kittrelle, both of Los Angeles, Cal., for plaintlff 
in error. Albert Schoonover, U. S. Atty., ot I/aa Angeles, Cal. 

PER CURIAM. This case having been reached for argument, counsel for 
the défendant In error moved the dismlssal of the writ of error thereln for 
the noncompliance by the plaintlff m error with the provisions of rules 23 
and 24 of the rules of practice of this court (231 Fed. v, vi, 144 0. 0. A. v, vl), 
whlch motion was duly submitted to the court for considération and décision. 
And it appearlng to the court that the record hereln bas not been printed as 
required by sald rule 23, and it further appearlng to the court that the coun- 
sel for the plaintlff in error bas failed to file with the clerk of this court a 
printed brief at least 15 days before the case was called for argument, as re- 
quired by said rule 24, and that, according to this rule, the plaintlff in error 
Is in default, and that, as prescribed by section 5 thereof, the case may be 
dismissed on motion, on considération whereof, it is now hère ordered and ad- 
judged by this court that the said motion be and hereby is granted, and that 
the writ of error in this case be and hereby Is dismissed, for the noncompli- 
ance by the plaintlff in error with the provisions of rules 23 and 24 of the 
rules of practice of this court. 



STANDARD STEEL CO. v. ALABAMA & G. S. R. CO. et al. (Circuit 
Court of Appeals, Fifth Circuit. October 31, 1916.) No. 2840. In Error to the 
District Court of the United States for the Northern District of Alabama; 
William I. Grubb, Judge. Augustus Benners, of Birmingham, Ala., for plain- 
tlff in error. J. T. Stokely and A. G. Smith, both of Birmingham, Ala., for 
défendant in error. Before PARDEE and WAIJvER, Circuit Judges, and 
CALL, District Judge. 

PER CURIAM., The only assignment of error presented in this case is that 
"the court erred in instructing the jury in writing at the request of défendants 
to flnd a verdict for them." We hâve consldered the évidence in the light of 
briefs of counsel, and conclude that the évidence fuUy justifled the direction 
complained of. The judgment of the District Court is afflrmed. 



THOMSON ELECTRIC WELDING CO. et al. t. BARNEY & BERRÎ, Inc. 
(Circuit Court of Appeals, First Circuit. June 14, 1916.) No. 1115. Appeal 
from the District Court of the United States for the District of Massachusetts. 
Application for leave to apply to District Court for leave to amend answer. 
Before PUTNAM and BINGHAM, Circuit Judges, and ALDRICH, District 
Judge. 

PER CURIAM. We hâve oarefully examiaed the Bouehayer Freneh patent. 
No. 330,200, relied upou by the défendants, la their application for leave to 



MEMORANDUM DECISIONS 1023 

apply to the District Court to amend thelr answer, as an anticipation of th» 
patent In suit, No. 1,046,066, Isaued to Harmatta, and are of the opinion that 
It Is not material npon ttie question, or at the least, that It does not présent 
such clear and convinclng proof as Is calculated to brlng about a différent ro- 
sult from that reached In our opinion handed down in tliis case on the 5tlJi 
day of October, 1915 (227 Fed. 428, 142 C. C. A. 124). It seems rather to pré- 
sent a devlce, the essentlal features. mode of opération, and the resuit of 
whlch are entlrely différent from those dlsclosed In the Harmatta patent. 
Application denied. 



TRUST CO. OF 6E0RGIA et al. v. BLAKELT OIL & FERTILIZBR CO.» 
(Circuit Court of Appeals, Flfth Circuit. October 25, 1916.) No. 2959. In 
Brror to the District Court of the United States for the Northern District 
ofGeorgla; William T. Newman, Judge. Cllfford L. Andersen and Daniel W. 
Kountree, both of Atlanta, Ga., for plalntlffs in error. B. R. ColUns, of Blake- 
ly, Ga., for défendant In error. Before FARDEE and WALKER, Circuit 
Judt^, and GRUBB, District Judge. 

PBE CURIAM. On examination of the record, In connection wlth the 
tarlef* of counsel, we find no réversible error in the rulings of tba trial judge, 
tfther as to the admission of évidence or In hls charge or refusais to charg» 
the Jury. The verdict seems to be responslve to and supported by the évi- 
dence. The Judgmeut of the District Court Is afflrmed. 

*a(liearlns denied December 18, 1916. 
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